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A  TREATISE 


ON 


CRIMES  AND  MISDEMEANORS. 


BOOK   THE   FIFTH. 

OF    OFFENCES    WHICH    MAY   AFFECT    THE    PERSONS    OF    INDIVIDUALS    OR 

PROPERTY. 


CHAPTER  THE  FIRST. 

OP   PERJURY  AND   SUBORNATION   OF  PERJURY. 

Perjury,  by  the  common  law,  appears  to  be  a  wilful  false  oatb  by  one  who,  being 
lawfully  required  to  depose  the  truth  in  any  proceeding  in  a  court  of  justice,  swears 
absolutely  in  a  matter  of  some  consequence  to  the  point  in  question,  whether  he  be 
believed  or  not. (a)* 

Subornation  of  perjury  by  the  common  law  is  an  offence  in  procuring  a  man  to 
take  a  false  oath  amounting  to  perjury,  who  actually  takes  such  oath.  But  it  seems 
clear  that  if  the  person,  incited  to  take  such  an  oath,  do  not  actually  take  it,  the 
person  by  whom  he  was  so  incited  is  not  guilty  of  subornation  of  perjury,  yet  it  is 
certain  that  he  is  liable  to  be  punished,  not  only  by  fine,  but  also  by  infamous  cor- 
poral punishment.  (6)' 

Inciting  a  witness  to  give  particular  evidence,  where  the  inciter  does  not  know 
whether  it  is  true  or  false,  is  a  high  misdemeanor,  especially  if  the  inciter,  being 
attorney  on  one  side,  gets  himself  employed  for  that  purpose  by  the  other  side ;  at 
least,  if  the  evidence  is  given  accordingly.  The  indictment  charged  that  the 
defendant,  an  attorney,  being  retained  to  defend  Wood  against  a  charge  of  picking 
Lewises  pocket,  deceitfully  procured  himself  to  be  employed  by  Lewis,  and  persuaded 
Lewis  to  swear  before  the  grand  jury  that  he  did  not  know  who  picked  his  pocket, 
which  he  did,  and  no  bill  was  returned.  An  objection  was  made  that  Lewis's 
evidence  was  not  stated  to  have  been  false;  but,  upon  a  case  reserved,  the  judges 


if  upon  the  whole  circumstances  of  the  case  it  shall  appear  probable  that  it  was 


(a)  1  Hawk.  P.  G.  c.  69,  s.  I ;  3  Inst.  164 ;  Com.  Dig.  tit.  Juttice  of  Peaee^  B.  102  ;  Bac. 
Ab.  tit.  Perjury, 

(h)  I  Hawk.  P.  C.  c.  69,  8.  10 ;  Bac.  Ab.  tit.  Perjury^  and  the  authorities  there  cited. 

(e)  Rex  r.  Edwards,  East  T.  1764,  MS.  Baylej,  J.  And  as  to  dissuading  witnesses  fh>nii 
giTing  cTidence,  see  vol.  1,  p.  264. 

1  Chapman  v.  Gillett,  2  Conn.  40 ;  Shaffer  v.  Kintzer,  1  Binn.  543 ;  State  v.  Hanson,  39 
Maine  337  ;  State  v.  Beard,  1  Dutch.  384;  State  v.  Kennerlj,  10  Rich.  (Law)  152;  State  v. 
Lamont,  2  Wis.  437;  Comm.  v.  Powell,  2  Met.  (Kj.)  10;  Oathran  v.  State,  39  .Miss.  541 ; 
People  V.  Sweetman,  3  Parker  C.  It.  358 ;  Rump  v.  Comm.,  6  Casey  475.  Incompetent  wit- 
ness guilty  of  perjury:  Chamberlain  v.  People,  23  N.  Y.  85. 

>  People  V.  Evans,  40  N.  Y.  I. 
VOL.  lu. — 1 
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owing  rather  to  the  weakness  than  perverseness  of  the  party,  as  where  it  was  occa- 
sioned by  surprise,  or  inadvertency,  or  a  mistake  of  the  true  state  of  the  question, 
it  cannot  but  be  hard  to  make  it  amount  to  voluntary  and  corrupt  perjury,  which  is 
of  all  crimes  whatsoever  the  most  infamous  and  detestable. (</) 

It  has  been  said  that  no  oath  will  amount  to  perjury  unless  it  be  sworn  abeolatelj 
and  directly,  and,  therefore,  that  he  who  swears  a  thing  according  as  he  thinks, 
remembers,  or  believes,  cannot,  in  respect  of  such  an  oath,  be  found  guilty  of  per- 
jury.(<^)*  But  De  Grey,  C.  J.,  appears  to  have  laid  down  a  different  doctrine.(y") 
And  Lord  Mansfield,  C.  J.,  is  stated  to  have  said,  ^'  It  is  certainly  true  that  a  man 
may  be  indicted  for  perjury  in  swearing  that  he  believes  a  fact  to  be  true  which  he 
must  know  to  be  false."(^)  It  is  further  said  that,  upon  this  question  being  agitated 
in  the  Court  of  Common  Pleas,  all  the  judges  were  unanimous  that  btlie/vfjis  to  be 
considered  as  an  absolute  term,  and  that  an  indictment  might  be  supported  upon 
Buch  a  statement.(A)  But  it  has  been  holden  that  perjury  cannot  be  assigned  upon 
an  assertion  the  correctness  of  which  depends  upon  the  coustruction  of  a  deed.(i) 

An  indictment  for  perjury  alleged  that  the  defendant  swore  that  he  thouyht  that 
certain  words  written  in  red  ink  were  not  his  writing;  whereas  the  defendant,  when 
he  so  deposed,  thought  that  the  said  words  were  his  writing;  and  the  Court  of 
Queen's  Bench  held  that  the  assignment  was  sufficient.  If  a  witness  swure  that  he 
thought  that  a  certain  fact  took  place,  it  might  be  difficult  indeed  to  show  that  he 
committed  wilful  perjury.  But  it  was  certainly  possible,  and  the  averment  was  as 
propcly  a  subject  of  perjury  as  any  other.(y) 

The  important  requisites  in  a  case  of  perjury  appear  to  be  these :  the  false  oath 
must  be  taken  in  a  Judicial  proceeding,  before  a  competent  juried irtion,  and  it  must 
he  material  to  the  question  depend i7ig.{k) 

With  respect  to  the  falsity  of  the  oath  it  should  be  observed,  that  it  has  been 
considered  not  to  be  material  whether  the  fact,  which  is  sworn,  be  in  itself  true  or 
false;  for,  howsoever  the  thing  sworn  may  happen  to  prove  agreeable  to  the  truth, 
yet,  if  it  were  not  known  to  be  so  by  him  who  swears  to  it,  his  offence  is  alt«)gether 
as  great  as  if  it  had  been  false,  inasmuch  as  he  wilfully  swears  that  he  knows  a 
thing  to  be  true  which  at  the  same  time  he  knows  nothing  of,  and  impudently' 
,n.^-.  endeavors  to  induce  those  *before  whom  he  swears  to  proceed  upon  the  credit 

^  of  a  deposition  which  any  stranger  might  make  as  well  as  he.(/) 

(d)  1  Hawk.  P.  C.  c.  69,  s.  2.  (c)  3  Inst.  166. 

(/)  Miller's  case,  3  Wils.  427 ;  2  Black.  Rep.  881.  (</)  Pedleys  case,  1  Leach  325. 

(h)  Anon.  C.  P.  Mich.  T.  1780;  1  Hawk.  P.  C.  c.  69,  8.  7,  note  (a),  p.  88  (ed.  1795). 
(i)  Hex  V.  Crespigny,  1  Esp.  280,  Lord  Kenyon,  C.  J. 
(J)  Reg.  V.  Schlesinger,  10  Q.  B.  670  (59  E.  C.  L.  R.). 
(At)  By  Lord  Mansfield,  C.  J.,  in  Rex  v.  Aylett,  1  T.  R.  69. 

(/)  1  Hawk.  P.  0.  c.  69,  s.  6;  Rex  v.  Edwards,  cor.  Adams,  B.,  Shrewsbury  Lent  Ass. 
1764;  and  subsequently  considered  of  by  the  judges,  MS.     And  see  per  Lawrence,  J.,  in 

>  State  I*.  Cochran,  1  Bailey  50.  If  a  person  know  that  a  fact  exist,  but  state  on  oath, 
knowingly  and  intentionally  to  deceive  and  mislead,  that  if  the  fact  is  so  he  does  not  know 
it,  he  will  be  guilty  of  perjury, and  it  will  be  equivalent  to  swearing  that  the  fact  does  not 
exist:  Wilson  r.  Nations,  5  Ycrg.  211.  When  the  affidavit  upon  which  the  charge  of  per- 
jury is  founded,  merely  states  the  belief  of  the  affiant,  that  a  larceny  had  been  committed, 
the  assignment  ot  the  perjury  must  negative  the  words  of  the  affidavit,  and  it  is  not  suffi- 
cient to  allege  generally  that  the  persons  charged  committed  not  the  larceny  ;  it  is  neces- 
«ary,  when  the  defendant  only  states  his  belief,  to  aver  that  the  fact  was  otherwise,  and 
that  the  defendant  knew  the  contrary  of  what  he  swore :  State  v.  Lea,  2  Ala.  602  An  in- 
dictment for  perjury  cannot  be  maintained  when  the  supposed  perjury  depends  upon  the 
construction  of  a  deed:  State  v.  Woolverton,  8  Black.  452.  A  man  who  swears  wilfully  to 
a  matter  that  he  rashly  believes,  but  which  he  has  has  no  probable  cause  for  believing 
and  which  is  false,  is  guilty  of  perjury:  Comm.  v.  Cornish,  6  Binn.  249;  State  v.  Knox, 
Phill.  (Law)  312.  A  witness  who  does  not  know  whether  or  not  a  certain  event  occurred 
at  a  certain  time  and  place,  but  who  swears  that  it  did  not  occur  then  and  there,  is  guilty 
of  perjury:  State  v.  Gates,  17  N.  H.  373.  False  swearing  to  a  fact,  to  the  best  of  the 
opinion  of  the  witness,  which  the  witness,  though  without  any  reasonable  cause,  believes 
to  be  true,  is  not  perjury  :  Comm.  v.  Brady,  5  Gray  78.  Where  one  states  the  tacts  truly, 
and  then  signs  a  deposition  on  the  assurance  of  a  lawyer  that  it  was  substantially  what  he 
stated,  there  is  no  perjury:  United  States  v,  Stanley,  6  McLean  409;  Jesse  v.  State,  20 
Geo.  156. 
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The  oath  most  be  taken  either  in  a  judicial  proceeding,  or  in  some  other  public  pro- 
ceeding of  the  like  nature,  wherein  the  King's  honor  or  interest  are  concerned ;  as 
before  commissioners  appointed  by  the  King  to  inquire  of  the  forfeitures  of  hia 
tenants,  or  of  defective  titles  wanting  the  supply  of  the  King's  patents.  But  it  is 
not  material  whether  the  court,  in  which  a  false  oath  is  taken,  be  a  court  of  record 
or  not,  or  whether  it  be  a  court  of  common  law,  or  a  court  of  equity,  or  civil  law, 
&c.,  or  whether  the  oath  be  taken  in  the  face  of  the  court,  or  out  of  it  before 
persons  authorized  to  examine  a  matter  depending  in  it,  as,  before  the  sheriff  on  a 
writ  of  inquiry,  &c.,  or  whether  it  be  taken  in  relation  to  the  merits  of  a  cause,  or 
in  a  collateral  matter,  as  where  one  offers  himself  to  be  a  bail  for  another,  swears 
that  his  substance  is  greater  than  it  is.(m)^  But  neither  a  false  oath  in  a  mere 
private  matter,  as  in  making  a  bargain,  &c^  nor  the  breach  of  a  promissory  oath, 
whether  public  or  private,  is  punishable  as  perjury. (n) 

Much  doubt  formerly  prevailed  in  certain  cases  as  to  the  power  to  administer  an 
oath  ;  but  this  doubt  is,  to  a  great  extent,  removed  by  the  Act  to  amend  the  Law  of 
Evidence,  14  &  15  Vict.  c.  99,  s.  16,  by  which  '*  every  court,  judge,  justice,  officer, 
commissioner,  arbitrator,  or  other  person  now  or  hereafter  having  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as  are  legally  called  before 
them  respectively  " 

Where  perjury  was  assigned  upon  an  affidavit  of  an  attorney  of  the  Court  of 
King's  Bench,  made  in  answer  to  a  charge  exhibited  against  him  in  a  summary 
way,  for  having  in  his  possession  blank  pieces  of  paper  with  affidavit  stamps,  and 
the  signatures  of  a  master  extraordinary  in  chancery  and  another  person  at  the 
bottom  of  the  papers,  an  objection  was  taken  in  arrest  of  judgment  that  the  indict- 
ment did  not  show  that  the  affidavit  of  the  defendant  was  made  in  any  legal  pro- 
ceeding.    It  was  urged  that  the  court  had  no  right  to  call  on  the  defendant  sum- 
marily to  answer  any  complaint  against  him  merely  because  he  was  attorney,  unless 
in  a  case  touching  the  defendant's  office  as  an  attorney,  in  his  conduct  towards  some 
,  of  the  suitors  of  the  court,  or  for  a  breach  or  contempt  of  some  rule  or  order  of  the 
court,  or  for  some  matter  touching  the  proceedings  or  process  of  the  court,  none  of 
which  were  stated ;   or,  if  the  paper  found  in  the  defendant's  custody  could  have 
been  the  object  of  a  summary  inquiry  (not  having  been  used  or  attempted  so  to  be, 
nor  having  a  proper  stamp)  it  could  only  have  been  in  the  Court  of  Chancery,  where 
the  paper  could  have  been  used,  if  at  all,  and  not  in  the  Court  of  King's   p^  ^ 
Bench ;  wherefore  all  the  proceedings  respecting  *it  were  coram  non  jvdice^   ^ 
and  cr>uld  not  be  the  subject  of  an  indictment  for  perjury.     But  this  objection  was 
afterwards  abandoned. (o) 

It  has  been  doubted,  whether  a  false  oath  taken  in  Doctors'  Commons,  for  the 
pnrpose  of  obtaining  a  marriage  license^  amounts  to  perjury.(2>)  And  the  same 
doubt  was  entertained  in  a  subsequent  case,  where  the  defendant  was  indicted  for 
perjury  in  an  affidavit  in  Doctors'  Commons,  in  order  to  obtain  a  license  to  marry 
one  0.  Hill,  spinster,  to  which  he  swore  thit  he  knew  no  lawful  impediment,  whereas 
in  truth  and  in  fact  he  knew  she  was  the  wife  of  another  man.((^)     And  it  has  been 

Rex  t.  Mawbey,  6  T.  R.  619;  2  Rolle  Abr.  Indictment  (E),  pi.  5,  p.  77 ;  Allen  ».  Wc8tley, 
Hetler  &7;  Gurney's  case,  3  Inst.  1G6.  See  Reg.  v.  Newton,  1  C.  &  K.  469  (47  E.  C.  L.  R.), 
for  A  count  framed  to  meet  such  a  case. 

(fli)  1  Hawk.  P.  C.  c.  69,  s.  3 ;  Bac.  Abr.  tit.  Perjury  (A). 

(h)  Id.  ibid. 

(o)  Rex  r.  Crossley,  7  T.  R.  315. 

{p)  Alexander's  case,  1  Leach  63.  The  point  was  submitted  to  the  judges,  and  several 
times  aji^itated;  but  the  result  was  not  commnnicated,  as  the  prisoner  died  in  Newgate. 

(9)  Woodman's  case,  I  Leach  64,  note  {a).  The  point  appears  to  have  been  submitted  also 
in  this  case  to  the  consideration  of  the  twelve  judges  ;  but  their  opinion  was  not  publicly 
communicated.     In  3  Chit.  Crim.  L.  713,  a  precedent  is  given  of  an  information  by  the 


^  If  a  State  magistrate  administer  an  oath  under  the  act  of  Congress  expressly  (riving 
btm  the  power  to  do  so,  it  would  be  a  lawful  oath  by  one  having  competent  authority  ;  as 
mnch  80  as  if  he  had  been  specially  appointed  a  commissioner  under  a  law  of  Congress 
for  that  purpose :  C  S.  o.  Bailey,  9  Pet  238. 
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lately  decided  that  a  false  oath  before  a  surrogate,  taken  in  order  to  procure  a 
marriage  license,  will  not  support  a  prosecution  for  perjury ;  and,  further,  that  if  the 
indictment  only  charges  the  taking  the  false  oath  without  stating  that  it  was  for  the 
purpose  of  procuring  a  license,  or  that  a  license  was  procured  thereby,  the  party 
icannot  be  punished  thereupon  as  for  a  misdemeanor.  The  indictment  stated  that 
the  prisoner,  being  minded  to  procure  a  marriage  between  himself  and  A.  B.,  went 
before  a  surrogate,  and  was  sworn  to  an  affidavit  in  writing,  that  the  said  A.  B.  had 
been  residing  four  weeks  in  the  parish  of  S.,  whereas  she  had  not,  and  so  he  had 
committed  perjury;  and  the  indictment  had  all  apt  allegations  of  an  indictment  for 
perjury.  But  a  case  being  reserved  upon  the  question  whether  on  such  an  affidavit 
the  party  could  be  prosecuted  for  perjury,  and  if  not,  whether  upon  this  indictment 
any  offence  was  charged,  the  judges  were  unanimous  that  upon  an  oath  before  a  surro- 
gate, perjury  could  not  be  assigned  ;  and  that  as  this  indictment  did  not  charge  that 
the  defendant  took  the  oath  to  procure  a  license,  or  that  he  did  procure  one,  no 
punishment  could  be  inflicted,  and  he  was  therefore  pardoned.(r)  It  appears,  how- 
ever, from  this  case,  that  if  the  purpose  of  such  an  oath  is  to  obtain  a  license,  and 
the  license  is  obtained,  and  the  marriage  had,  the  party  may  be  indicted  as  for  a 
misdemeanor.  The  nature  of  the  oath  at  present  required  to  be  taken  before  the 
surrogate  is  described  in  the  4  Geo.  4,  c.  76,  s.  14,  and  by  sec.  23  of  that  statute, 
when  a  marriage  has  been  effected  between  parties  under  age,  contrary  to  the  Act, 
t>y  means  of  a  false  oath  or  fraud,  certain  proceedings  are  given  by  which  the  guilty 
party  may  be  made  to  forfeit  all  property  accruing  from  the  marriage. 

The  third  count  of  an  indictment  stated  that  W.  James  was  a  surrogate  having 
authority  to  grant  licenses  for  marriages,  and  that  the  defendant  applied  to  the  said 
•W.  James  to  grant  a  license  for  the  solemnization  of  a  marriage  between  J.  Baker 
^-1   and  S.  Fry,  and  that  the  defendant,  unlawfully  intending  to  obtain  *such  license 

-'  for  the  said  marriage  in  fraud  of  the  4  Geo.  4,  c.  76,  for  the  purpose  of  ob- 
taining such  license,  before  the  said  W.  James,  took  his  corporal  oath  upon  the 
Holy  Gospel  of  God,  and  that  the  defendant  being  so  sworn  as  aforesaid  before  the 
eaid  W.  James  as  such  surrogate  (he  the  said  W.  James  having  competent  author- 
ity, as  such  surrogate,  to  administer  the  said  oath)  did,  for  the  purpose  of  thereby 
obtaining  huch  license  for  the  marriage  of  the  said  J.  Baker  and  S.  Fry,  falsely, 
corruptly,  &c.,  swear,  <&c.,  that  the  name  of  him,  the  defendant,  was  J.  Baker,  and 
that  he  was  one  of  the  parties  for  whose  marriage  a  license  was  then  applied  for, 
and  that  he  was  a  yeoman  and  a  widower,  and  that  the  said  S.  Fry  had  had  her 
usual  place  of  abode  within  the  parish  of  W.  in  the  county  of  S.  for  the  space  of 
tfifleen  days  then  last  past.  The  count  then  negatived  the  matter  'sworn  in  the 
usual  manner.  By  means  of  which  false  oath  the  defendant  did  then  obtain  from 
the  said  W.  James,  so  being  such  surrogate,  a  license  for  the  solemnization  of  a 
•marriage  between  the  said  J.  Baker  and  S.  Fry.  The  prisoner  having  been  con- 
victed, upon  a  case  reserved,  it  was  contended  that  this  count  charged  no  offence. 
That  a  surrogate  had  no  authority  to  administer  an  oath,  and  at  all  events  not  this 
oath,  to  the  defendant.  That  the  count  did  not  aver  that  a  written  license  was 
.obtained,  or  the  marriage  celebrated  by  means  of  such  license.  But  it  was  held 
that  the  count  charged  a  misdemeanor.  It  distinctly  averred  that  the  prisoner 
Bwore  falsely  as  to  S.  Fry ;  and  any  one  material  fact  faLsely  sworn  to  is  sufficient  to 
«upport  the  charge.  Then  the  only  question  waa  as  to  the  surrogate's  power  to 
administer  the  oath ;  not  such  an  oath  as  will  support  an  indictment  for  peijuiy, 
but  as  will  make  a  party  guilty  of  a  misdemeanor.  By  the  canon  law  the  surrogate 
bad  such  power,  and  the  4  Geo.  4,  c.  76,  seems  to  assume  that  power.  To  make  a 
isLiae  oath  in  order  to  procure  a  marriage  license  from  an  officer  empowered  to  grant 
8uch  license  is  a  misdemeanor ;  because  it  is  a  step  towards  the  accomplishment  of  a 
misdemeanor.     The  actual  celebration  of  the  marriage  is  immaterial.     Anything 

attorney-general  for  a  misdemeanor  in  procuring  a  marriage  with  a  minor,  bj  false  alle- 
gations ;  and  in  the  note  (a),  it  is  said,  "  It  seems  doubtful  whether  an  indictment  for  per- 
jury could  have  been  supported  in  this  case :  but  it  seems  most  probable  that  it  might." 
And  1  Leach  63,  is  referred  to. 
(r)  Rex  r.  Forster,  MS.    Bayley,  J.,  and  R.  k  R.  459. 
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^sseDtiallj  cooDccted  with  marriage  is  a  matter  of  public  concerD,  and  therefore 
Sjoay  involve  crimiDal  coD8equeDce8.(8) 

In  a  recent  case  the  question  whether  a  father  of  an  illepritimate  child  was  in- 
cluded in  the  4  Qeo.  4,  c.  7G,  s  16,  was  raised  on  an 'indictment  against  the  prisoner 
|x)r  falsely  swearing  before  a  surrogate  that  the  father  had  given  his  consent  to  the 
inarriaure  of  his  daughter,  but  not  decided. (^ 

^Whilst  a  suit  was  abated  by  the  death  of  a  co-plaintiff,  unless  the  death  p^^ 
^vrere  suggested  according  to  the  8  &  9  Will.  3,  c.  11,  s.  G,  it  was  ruled  that  if  '- 
a  co-plaintiff  died,  after  issued  joined,  a  trial  without  such  suggestion  on  the  record, 
was  extra-judicial^  and  that  no  perjury  could  be  assigned  upon  any  false  evidence 
givea  at  such  trial. (u) 

The  oath  must  be  taken  before  a  competent  jurisdiction,  that  is,  before  some  per- 
son or  persons  lawfully  authorized  to  administer  it.^  So  that  a  false  oath  taken  ii^ 
a  court  of  requests,  in  a  matter  concerning  lands,  has  been  holden  not  to  be  indict- 
able, that  court  having  no  jurisdiction  iii  such  cases.(t7)  And  it  seems  clear,  that 
DO  oath  whatsoever  taken  before  persons  acting  merely  in  a  private  capacity,  or  before 
those  who  take  upon  them  to  administer  oaths  of  a  public  nature,  without  legal 
authority  for  their  so  doing,  or  before  those  who  are  legally  authorized  to  adminis- 
ter some  kinds  of  oaths,  but  not  those  which  happen  to  be  taken  before  them.. or 
even  before  those  who  take  upon  them  to  administer  justice  by  virtue  of  an  author- 
ity seenjiogly  colorable,  but  in  truth  unwarrantable  and  merely  void,  can  ever 
amount  to  perjuries  in  the  eye  of  the  law,  because  they  are  of  no  manner  of  force, 
but  are  altogether  idle.(tt?)     But  a  false  oath  taken  before  commissioners,  whose 

(«)  Reg.  V.  Chapman,  1  Den.  C.  C.  432  ;  2  C.  &  K.  846  (61  E.  C.  L.  R.).  There  was  a  count 
charging  the  offvnce  as  perjury,  but  the  judp^es  pronounced  no  opinion  upon  the  question 
whether  the  offence  was  perjury  or  not.  Where  one  had  stolen  away  a  man's  daughter, 
and  went  before  a  justice  of  the  peace,  and  swore  that  he  had  the  father's  consent,  in  order 
to  get  a  license  to  marry  her,  he  was  indicted  and  convicted.  Anonymous,  cited  by  the 
C.J.  of  the  K.  B.,  1  Ventr.  370. 

(0  Reg.  V.  Fairlie,  9  Cox  C.  C.  209.  The  defendant  was  acquitted  on  the  ground  of  a 
uritoce.  The  indictment  alleged  that  the  prisoner,  intending  to  procure  a  marriage  to 
be  solemnized  between  himself  and  G.  A.  B.,  she  being  under  the  age  of  twenty-one  years, 
without  the  consent  of  the  natural  and  lawful  father  of  the  said  G.  A.  E.,  to  wit,  without  the 
consent  of  G.  E.,  he  being  the  person  whose  consent  was  by  law  required  before  the  license 
wu  granted,  falsely  swore  that  G.  E.,  the  natural  and  lawful  father  of  the  said  minor,  was 
contenting.  The  affidavit  sworn  by  the  prisoner  contained  the  statement  set  out  in  the  in- 
dictment; but  it  appeared  that  the  girl  was  the  illegitimate  daughter  of  G.  E.,  who  ha^ 
not  given  his  consent  to  her  marriage.  The  Recorder  held  that,  as  the  indictment  had 
described  G.  E.  as  the  natural  and  lawful  father,  and  the  evidence  showed  that  E.  A.  E.f 
had  no  natural  and  lawful  father,  the  prisoner  must  be  acquitted. 

(«)  Rex  V.  Cohen,  1  Stark.  R.  511  (2  E.  C.  L.  R.).  See  now  the  15  k  16  Vict.  c.  76, 
1. 135. 

(v)  Buxton  V.  Gouch,  3  Salk.  269. 

(v)  1  Hawk.  P.  C.  c.  69,  s.  4,  and  the  authorities  there  cited;  and  4  Black.  Com.  137,: 
where  it  is  said,  ^'itis  much  to  be  questioned  how  far  any  magistrate  is  justifiable  iiv 
taking  a  Toluntary  affidavit  in  any  extra-judicial  matter,  as  is  now  too  frequent  upon  everj(^ 
petty  occasion,  since  it  is  more  than  possible  that  by  such  idle  oaths  a  man  may  frequenilj^ 
•i/oro  contcitntim  incur  the  guilt,  and  at  the  same  time  evade  the  temporal  penalties  of  per- 
jury."   See  the  5  &  6  Will.  4,  c.  62,  s.  13, /?o»^,  p.  33. 

1  Enough  must  be  shown  to  give  the  tribunal  jurisdiction.  On  a  submission  by  bond  to 
arbitrators,  and  perjury  assigned  in  an  oath  before  them,  the  bonds  must  be  produced : 
Billock  F.  Koon,  9  Cow.  30.     In  South  Carolina,  arbitrators  have  no  authority  to  admin- 
ister an  oath,  and  a  person  cannot  be  indicted  for  taking  a  false  oath,  before  them  :  State 
t.  McCroskey,  3  Mc('ord  308.     But  perjury  may  be  assigned  on  an  oath  administered  by* 
a  justice  of  the  peace,  on  an  investigation  of  a  matter  submitted  to  arbitrators:  State  o* 
Stephenson,  4  lb.  165.     See  also  Comm.  v.  Calvert,  1  Virg.  Cas.  181,  265;  Comm.  v.  Con- 
ner, 2  lb.  30.     No  perjury  can  be  assigned  on  an  extra-judicial  oath  :  Lamden  v.  State,  5 
Humph.  63.     Swearing  falsely  before  a  person  not  authorized  to  administer  the  oath  is  not 
perjnry.     But  false  swearing  before  a  clerk  that  a  person  applying  tor  a  marriage  license 
is  over  twenty-one  years  of  age,  whereby  the  person  applying  is  enabled  to  obtain  a  mar- 
riage license,  and  the  marriage  takes  place,  is  a  misdemeanor:  Williamson's  case,  4  (iratt. 
^.    An  oath  administered  by  the  clerk  of  a  court,  not  required  by  law  or  by  order  of 
court,  is  extra-judicial,  and  if  false,  lays  no  foundation  for  an  indictment  for  perjury :  U. 
8.  V.  Babcock,  4  McLean  113.     Perjury  cannot  be  committed  in  an  official  oath:  State  v, 
iHiJtOD,  3  Zabr.  49.    The  court  must  have  jurisdiction  :  Weston  v.  Laiiil«Y,  ZZ  M.d.  V&^.     ' 
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commission  at  the  time  is  in  strictness  determined  by  the  demise  of  the  King,  is 
perjury,  if  taken  before  such  time  as  the  commissioners  had  notice  of  the  demise; 
for  it  would  be  of  the  utmost  ill  consequence  in  such  case  to  make  their  proceedings 
wholly  void.(x) 

W' here  after  a  writ  had  issued,  but  before  the  appearance  of  the  defendant^  a 
commission  was  Issued  to  examine  a  witness  on  behalf  of  the  plaintiff,  and  a  rule 
had  been  obtained  to  rescind  the  order  for  the  commission,  it  was  urged  in  support 
of  the  rule  that  for  a  commission  to  go  the  proceedings  should  be  in  such  a  state 
that  perjury  could  be  assigned  on  the  depositions ;  and  that  could  not  be  without  an 
issue  joined,  to  which  the  matter  sworn  would  be  material.  Lord  Campbell,  C  J. : 
*•  The  question,  on  indictment  for  perjury,  would  be  whether  the  evidence  was  mate- 
rial at  the  time  of  the  trial  ?"  and  the  court  held  that  the  commission  was  properly 
issued ;  and  Lord  Campbell,  C.  J.,  said,  ^^  I  do  not  admit  that,  on  a  deposition 
taken  as  now  proposed,  perjury  could  not  be  assigned ;  with  proper  averments  I 
think  it  might."(y) 

An  indictment  for  perjury  alleged  that  after  the  18  &  19  Vict.  c.  118,  S.  Kil- 
shaw  was  a  person  licensed  to  sell  beer  by  retail  at  Burtonwood,  and  that  on  the 
11th  December,  1864,  he  was  duly  summoned  to  appear  before  certain  justices  act- 
ing in  and  for  the  county  of  L.  to  answer  an  information  for  opening  his  house  for 
the  sale  of  beer  after  the  hour  of  three  in  the  afternoon  and  before  the  hour  of  five 
ou  a  Sunday ;  that  Kilshaw  appet^red  at  the  petty  sessions  holden  for  the  petty  ses- 
Bionnl  division  holden  at  N.  in  the  said  county  of  L.^  the  same  being  the  county, 
division,  and  place  where  the  said  offence  was  alleged  to  have  been  committed,  be- 
fore certjiin  justices  in  and  for  the  said  county ;  and  thereupon  the  said  charge 
against  Kilshaw  was  heard ;  and  that  the  prisoner  was  duly  sworn,  and  that  it  be- 
came a  material  question  whether  the  prisoner  was  in  the  house  of  Kilshaw  at  all 
on  the  said  Sunday,  and  whether  he  had  been  at  Burtonwood  on  the  said  Sunday ; 
and  that  the  prisoner  swore  that  he  was  never  in  Kilshaw 's  house  on  that  Sunday, 
and  was  not  in  Burtonwood  on  that  Sunday.  Before  plea  it  was  objected  that  the 
indictment  did  not  show  that  the  justices  had  any  jurisdiction  within  the  petty  ses- 
sional division,  and  that  it  did  not  show  that  the  information  against  Kilshaw  con- 
tained any  offence  over  which  they  had  jurisdiction.  In  the  course  of  the  trial  it 
was  pn)vcd  that  the  justices  had  in  fact  acted  as  such  in  hearing  the  case  within 
that  division.  The  only  proof  of  any  information  was  that  Todd,  a  policeman,  who 
proved  the  charge  against  Kilshaw,  had  reported  to  the  superintendent  that  he  had 
seen  the  prisoner  in  Kilshaw's  house  between  the  hours  mentioned  in  the  indict- 
ment, and  the  circumstances  thereof,  and  the  superintendent  submitted  these  facts 
to  the  magistrate's  clerk,  and  he  thereupon  filled  up  a  blank  summons  against  Kil- 
shaw, which  the  superintendent  took  to  a  magistrate,  who  signed  it  after  reading  it. 
It  was  then  put  into  the  officer's  hands  for  service.  This  was  stated  to  be  the  usual 
practice.  The  magistrate  who  signs  the  summons  has  always  any  explanation  he 
may  require  made  to  him.  In  this  case  he  made  no  inquiry,  and  no  statement  was 
made  to  him.  The  summons  was  not  produced,  and  no  evidence  was  given  of  its 
contents.  It  was  objected  that  there  was  no  information  or  complaint  t-o  justify 
the  issuing  of  a  summons,  and  therefore  the  whole  proceeding  was  coram  nun 
judice.  Todd  proved  that  he  saw  the  prisoner  in  Kilshaw's  beerhouse  at  twenty 
minutes  to  five  on  the  day  in  question ;  another  witness  swore  that  he  had  seen  the 
prisoner  in  Burtonwood  at  two  o'clock  in  the  afternoon  of  the  same  day ;  and  a  third 
swore  that  she  had  seen  the  prisoner  between  three  and  four  o'clock  the  same  after- 
noon on  the  road  leading  to  Kilshaw's  house,  and  that  when  she  last  saw  him  he 
was  close  to  Kilshaw's  house.  The  direction  the  prisoner  was  taking  led  also  to 
the  house  of  the  prisoner's  brother,  where,  according  to  the  prisoner's  witnesses, 

(x)  1  Hawk.  P.  C.  c.  69,  s.  4 ;  Bac.  Ab.  tit.  Perjury  (A). 

(V)  Finnej  r.  Beesley,  17  Q.  B.  86  (79  E.  C.  L.  R.).  It  is  sabmitted  with  much  confi- 
dence that  the  question,  on^a  trial  for  perjury,  would  be  whether  the  evidence  was  mate- 
rial at  the  time  when  it  was  given,  and  that  its  materiality  could  in  no  respect  depend  on 
anything  which  occurred  afterwards;  and  it  is  at  least  doubtful  whether  anj  step  in  the 
cause  after  the  examination  would  be  admissible  in  evidence.  Every  authority  supports 
this  view. 
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be  was  at  the  time  whcD,  according  to  Todd's  statement,  he  was  drinking  ale  at 
KUshaw'a.     It  was  contended  that  there  was  no  corroboration  of  Todd.     All  the 
objections  were  overruled,  and,  on  a  case  reserved,  it  was  held  that  the  conviction 
was  rifrht.    The  18  &  19  Vict.  c.  118,  s.  5,  says  that  every  person  who  offends 
agaiust  thnt  Act  shall  be  liable  to  be  convicted  before  any  justice  of  the  county, 
ic,  and  thus  creates  a  different  tribunal  from  that  created  by  the  1  Will.  4,  c.  64, 
which  gave   the  jurisdiction   over   these   cases   to   the   petty   sessional   division. 
Altboa'^h  no  inf<>rmation  warranting  the  issuing  of  the  summons  was  proved,  this 
was  not  fatal,  for  where  a  party  appears  before  a  justice  charged  with  an  offence 
within  his  jurisdiction,  the  justice  lias  jurisdiction  to  dispose  of  the  case  without  a 
snmmons  or  information  being  laid  before  him,  unless  the  statute  creating  the 
offeacc  iuiposcs  the  obligation  of  these  preliminaries.     This  might  have  afforded  a 
ground  for  asking  for  an  adjournment ;  but  if  the  party  chose  to  waive  the  informa- 
tion, and  allow  the  hearing  to  proceed,  the  justice  had  jurisdiction.     As  to  the 
corroboration,  what  degree  of  corroborative  evidence  is  necessary  must  be  matter  for 
the  opinion  of  the  court  that  tries  the  case,  and  any  attempt  to  define  the  degree 
of  corroboration  wouldbe  illusory.     One  of  the  charges  of  perjury  was  that  the 
prisoner  swore  that  he  was  not  in  Burtonwood  on  the  Sunday,  and  two  witnesses 
proved  that  they  saw  the  prisoner  there  on  that  day,  and  one  of  them  saw  him  near 
Kilshaw's  house.     That  was  some  corroboration  at  least.(y^)     The  court  thought 
that  the  objection,  that  the  allegation  in  the  indictment  that  a  summons  had  been 
duly  issued  was  not  proved,  was  not  raised.     As  to  petty  sessions,  see  Reg.  v.  Raw- 
Im,  8  C.  &  P.  439,  p.  54  of  Vol.  III. 

*A  master  extraordinary  in  chancery  has  no  authority,  by  virtue  of  his  ^3,5,- 
commission.  to  administer  an  oath  in  matters  in  the  court  of  admiralty,  and  '- 
therefore  an  indictment  for  perjury  cannot  be  supported  on  an  oath  so  admini8tered.(2;) 
But  any  person  making  such  an  afiidavit,  with  a  view  to  its  being  received  by  the 
court  of  admiralty,  knowing  at  the  same  time  that  it  was  false,  would  be  guilty  of  a 
misdemeiinor  at  common  law. (a) 

An  indictment  for  perjury  committed  before  the  Insolvent  Court  alleged  that 
notice  of  the  insolvent's  petition  was  inserted  in  the  liondon  Gazette,  and  thereby  a 
poblic  sitting  was  appointed  for  the  first  examination  of  the  insolvent,  and  that  that 
sitting  was  adjourned.  No  evidence  was  given  in  support  of  these  allegations, 
although  the  perjury  was  alleged  to  have  been  committed  on  the  day  to  which  the 
sitting  was  adjourned ;  the  filing  of  the  insolvent's  petition,  however,  was  proved ; 
and,  upr)n  a  case  reserved,  it  was  held  that  upon  the  filing  of  the  petition  the  court 
had  jurisdiction  to  institute  the  examination  upon  which  the  prisoner  swore  falsely; 
and  as  the  Insolvent  Debtors*  Court  is  a  court  of  record,  it  must  be  presumed  that 
its  sittings  in  a  matter  within  its  jurisdiction  were  lawfully  and  rightfully  holden ; 
and  as  the  indictment  contained  the  general  allegation  that  the  court  had  competent 
power  to  administer  the  oath  to  the  prisoner,  that  was  sufficient  under  the  14  &  15 
Vict.  c.  100,  s.  20,  and  the  allegations,  of  which  no  proof  was  given,  might  bo 
rejected  as  surpl  usage,  (i) 

Where  an  affidavit  of  debt  was  sworn  under  the  1  &  2  Vict.  c.  110,  s.  8,  with  a 
view  to  make  a  trader  a  bankrupt,  unless  he  paid  or  gave  security,  &c.,  perjury 
might  be  assigned  upon  it,  notwithstanding  the  alterations  introduced  by  the  5  &  6 
Vict.  c.  ]  22,  as  to  this  mode  of  proceeding  against  a  trader ;  and  such  an  affidavit 
fell  within  the  5  &  6  Vict.  c.  122,  s.  67,  and  therefore  might  be  sworn  before  a 
registrar  or  deputy  registrar  of  the  court  of  bankruptcy. (c) 

Where  an  unmarried  woman  obtained  judgment  in  a  county  court  against  the 
priBoner,  and  obtained  a  judgment  summons  against  him  under  the  City  of  London 
Small  Debts  Act,  15  &  16  Vict.  c.  77,  and  on  the  hearing  of  the  summons  it 
•ppeared  that  the  woman  had  married  after  she  had  recovered  judgment  in  the 
ooonty  court,  and  thereupon  the  judge  of  the  London  court  amended  the  summons 
by  addmg  the  name  of  the  husband,  and  the  prisoner  was  charged  with  perjury  in 


(yy)  R«g-  V'  Shaw,  L.  k  G.  579.  (z)  Reg.  v.  Stone,  Dears.  G.  C.  251. 

'a)  Per  Pollock,  C.  B.,  and  Parke,  B.,  Ibid. 

Reg.  V.  Westley,  Bell  C.  C.  193. 

Eeg.  V.  Dunn,  12  Q.  B.  1026  (64  E.  C.  L.  R.). 
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his  cxau)inatioQ  before  the  judge  of  the  London  court  afler  the  said  amendment;  it 
was  hold  that  the  judge  had  no  power  to  make  the  amendment,  and  consequently 
the  false  swearing  was  in  a  cause  which  had  no  existence  and  coram  non  Jud{ce.(d) 

The  prisoner  was  tried  for  perjury  committed  before  an  arbitrator  on  an  arbitratioo 
directed  by  order  of  the  judge  of  a  county  court,  with  the  assent  of  the  parties, 
pursuant  to  the  9  &  10  Vict.  c.  95,  s.  77.  The  oath  was  administered  in  the  usual 
form  by  the  arbitrator  appointed.  It  was  objected  that  the  arbitrator  had  no  power 
^r.^  either  under  the  County  Court  Act,  or  otherwise,  to  *admini8ter  the  oath,  and 

-'  that  neither  by  that  Act  or  otherwise  was  a  party  sworn  and  giving  evidence 
on  such  arbitration  liable  to  the  pains  of  perjury.  The  prisoner  was  found  guilty; 
but,  upon  a  case  reserved,  the  conviction  was  held  wrong.  The  arbitrator  clearl} 
had  no  authority  to  administer  an  oath,  unless  it  was  given  to  him  impliedly  by  tb( 
9  &  10  Vict.  c.  95,  s.  77 ;  but  that  section  only  enables  the  judge  to  refer  matten 
to  arbitration ;  it  gives  no  power  to  the  arbitrator  other  than  those  that  an  arbitratoi 
had  before  the  passing  of  the  3  &  4  Will.  4,  c.  42.  And  at  that  time  no  one  ha^ 
authority  to  administer  an  oath,  unless  it  were  given  to  him  by  express  statute,  oi 
he  was  sitting  judicially  according  to  the  course  of  the  common  law.(c) 

A  porson  may  be  indicted  for  perjury  who  gives  false  evidence  before  a  grace 
jury  when  examined  as  a  witness  before  them  upon  a  bill  of  indictment,  and  an} 
person,  not  being  a  grand  juryman,  who  hears  the  evidence  given  before  the  granc 
jury,  is  competent  to  prove  the  evidence  so  given. (/) 

The  rule  of  law  is  that,  unless  a  statute  requires  it,  an  information  before  s 
magistrate  need  not  be  on  oath  or  even  in  writing.(<7^  Where  therefore  an  informal 
tion,  but  not  on  oath,  was  laid  before  a  justice  against  a  person  for  wilful  damage  tc 
a  carriage,  and  the  prisoner  was  indicted  for  perjury  committed  on  the  hearing  oi 
that  inf(»rmation,  it  was  objected  that  by  the  7  &  8  Geo.  4,  c.  30,  s.  30,(A)  the 
infonnation  ought  to  have  been  on  oath  ;  but  it  was  held  that  that  section  did  not 
render  an  oath  necessary  in  all  cases,  but  was  a  cumulative  provision  in  order  tc 
compel  the  appearance  of  the  party  charged,  or  to  hear  the  case  ex  parte  if  he  did 
not  appear,  and  therefore  the  justices  had  jurisdiction.(4 ; 

Under  the  7  &  8  Vict.  c.  101,  s.  2,  an  application  for  an  order  in  bastardy  is  tc 
be  made  to  the  justices  acting  for  the  petty  sessional  division  in  which  the  mothei 
"may  reside;*'  and  they  have  no  jurisdiction  to  entertain  such  an  application,  unles 
she  does  reside  within  their  division,  and  consequently,  if  she  does  not  so  reside 
perjury  cannot  be  committed  on  such  an  application. (y) 

Upon  an  indictment  for  perjury  alleged  to  have  been  committed  by  the  prisonei 
upon  the  hearing  of  an  application  by  Martha  Humphreys  for  an  order  upon  hioo 
for  the  maintenance  of  her  bastard  child,  it  appeared  that  the  summons  was  issued 
by  a  magistrate  on  the  personal  application  of  M.  Humphreys,  who  stated,  but  not 
^qi   *on  oath,  that  she  had  been  delivered  of  a  bastard  child  more  than   twelve 

^   mouths  previous,  and  that  money  had  been  paid  by  the  prisoner  for  its  main- 

(rf)  Rejr.  V.  Pearce,  3  B.  &  S.  531  (113  E.  C.  L.  R.). 

{e)  Re^'.  V.  Hallet,  2  Den.  C.  C.  237,  Spr.  Ass.  1851.  The  prisoner  was  the  defendant  in 
the  suit  in  the  county  court,  but  it  was  held  that  that  did  not  affect  the  question.  But  sec 
the  14  &  15  Vict.  c.  99.  s.  16,  passed  in  August,  1851,  ante,  p.  3. 

(/)  Keg.  r.  Hughes,  I  C.  &  K  519  (47  E.  C.  L.  R.),  Tindal,  C.  J.  See  post,  p.  520 :  as  tc 
whether  a  grand  juryman  can  give  evidence  of  what  passes  in  the  grand-jury  room. 

(y)  Per  Parke.  B..  Reg.  v.  Millard,  Dears.  C.  T.  106. 

(A)  The  24  &  25  Vict.  c.  97,  s.  62,  re-enacts  sec.  80  of  the  former  Act.  Sec  the  clause  iu 
the  Appendix. 

(i)  Reg.  r.  Millard,  Dears.  C.  C.  166. 

U)  Reg.  V.  Hughes,  D.  k  B.  C.  C.  188.  In  this  case  the  mother  was  delivered  in  March, 
and  resided  with  her  parents  till  November.     She  then  went  and  lodged  at  D.  in  anothei 

eetty  sessional  division  for  three  weeks,  and  then  applied  to  the  justices  of  that  dividion 
ler  lodging  there  was  not  for  any  improper  or  fraudulent  purpose,  but  because  the  justicef 
met  in  the  town,  and  it  was  more  convenient  for  her  than  to  go  a  distance  from  her  parents 
h  use  to  the  justices'  meeting  of  the  division  in  which  her  parents  resided.  After  the 
o  ^er  she  went  into  service  without  returning  home.  The  jury  found  that  she  bad  nc 
o.hjr  hume  than  D.,  and  that  she  was  residing  at  D.,  if  in  point  of  law  she  could  undei 
the  circumsunces  be  considered  to  be  so.  It  was  held  that  the  justices  had  jarisdictio 
to  make  the  order,  as  her  residence  was  at  D. 
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tenance  within  twelve  months  of  its  hirth.     The  summons  alleged  that  the  prisoner 

had  ^'  paid  money  for  its  maintenance  within  twelve  months  after  its  hirth/'  instead 

of  stating  that  proof  thereof  had  been  made.     The  prisoner  appeared  personally  in 

answer  thereto.     He  was  also  assisted  by  an  attorney.     No  objection  was  made  to 

any  of  the  proceedings  on  which  the  summons  was  founded,  and  the  case  was  gone 

into  on  the  merits  before  the  stipendiary  magistrate,  who  examined  M.  Humphreys 

in  support  of  the  application,  who  proved  the  payment  of  money  as  alleged,  and  the 

prisoner  in  answer  thereto,  who  swore  he  had  never  paid  her  any  money.     It  was 

objected  that,  as  there  had  been  no  proof  on  oath  of  money  having  been  paid  for 

the  maintenance  of  the  child  within  twelve  months  from  its  birth  before  the  summons 

was  issued,  the  magistrate  had  no  jurisdiction  to  hear  the  case ;  but.  upon  a  case 

reserved,  it  was  held  that  the  prisoner  had  waived  the  objection.     The  proceeding 

against  the  putative  father  is  not  a  proceeding  in  poenam  to  punish  for  a  crime, 

bnt  merely  to  impose  a  pecuniary  obligation,  and  the  summons  is  mere  process  to 

bring  the  defendant  into  court  in  a  civil  suit.     According  to  strict  regularity,  before 

the  sanimous  issued  there  ought  to  have  been  evidence  on  oath  of  the  payment  of 

the  money,  although  it  is  not  expressly  required  by  the  statute  to  be  on  oath,  as  in 

the  case  where  the  complaint  is  made  before  the  birth  of  the  child.     Further,  it 

would  have  been  proper  that  the  summons  should  have  been  in  the  form  given  by 

the  statute ;  but  supposing  that,  if  the  prisoner  had  not  appeared,  the  petty  sessions 

could  not  have  lawfully  proceeded  to  hear  evidence  of  the  paternity ;  or  that,  if  he 

had  appeared,  and  objected  to  the  regularity  of  the  summons,  the  objection  ought 

to  have  prevailed ;  yet  when  he  actually  appeared,  and,  instead  of  objecting  to  the 

regularity  of  the  summons,  asked  the  court  to  give  judgment  in  his  favor  on  the 

merits,  and  tendered  evidence  to  absolve  himself  from  liability,  he  waived  any 

irreplarity  there  might  be  in  the  process,  and  when  he  had  thus  submitted  himself 

to  the  jurisdiction  of  the  court,  the  court  had  jurisdiction  to  hear  and  decide  the 

case.(A;) 

So  where  the  prisoner  was  indicted  for  perjury  committed 4>n  the  hearing  of  an 
application  for  an  order  in  bastardy  upon  the  prisoner,  and  no  objection  was  taken 
hj  the  prisoner  on  the  hearing  of  the  summons,  which  was  in  the  form  given  by 
the  8  &  9  Vict.  c.  10,  and  alleged  that  the  mother  had  given  proof  before  the  sum- 
moning justice  of  the  payment  of  money  for  the  maintenance  of  the  child  within 
twelve  months  afler  the  birth,  which  took  place  more  than  a  year  before,  but  no 
such  proof  had  in  fact  been  given  before  the  summoning  justice,  the  justices  made 
the  order.  The  perjury  was  assigned  on  the  following  statements  of  the  prisoner 
on  oath :  "  I  never  had  connection  with  the  complainant.  I  have  never  given  her 
a  farthing.  I  was  not  present  at  Mrs.  Griffiths'  when  Mrs.  Lewis  says  I  gave  her 
money/'  And  the  jury  found  these  assignments  against  the  prisoner ;  but  also 
^ound  that  he  had  not  within  twelve  months  next  afler  the  birth  of  the  child  ri^-tri 
paid  any  money  for  its  maintenance.  Upon  a  case  reserved,  it  wa.s  held  that  ^ 
this  case  was  governed  by  the  principle  of  the  preceding  case.  The  summons  here 
is  in  the  form  pointed  out  by  the  statute,  and  no  defect  is  apparent  on  the  face  of 
the  proceedings.  No  defence  was  made  on  the  ground  that  no  proof  had  been  given 
before  the  summons  issued  that  any  money  had  been  paid  within  twelve  months 
after  the  birth,  and  it  was  the  duty  of  the  justices  in  petty  sessions  to  proceed.(0 

Upon  an  indictment  for  perjury  it  appeared  that  the  perjury  had  been  committed 
Qpon  the  hearing  of  a  second  application  for  a  bastardy  order,  a  former  application 
luiving  been  heard  by  the  magistrates  and  dismissed  upon  the  merits.  It  was  con- 
tended that  the  magistrates  were  functi  officio  after  the  first  application  had  been 
dismissed  on  the  merits,  and  had  no  jurisdiction  to  entertain  the  second  application. 
But,  upon  a  case  reserved  after  conviction,  the  judges  were  unanimously  of  opinion 

(i)  Reg.  V.  Berry,  Bell  G.  C.  46,  Martin,  B.,  dittentiente.  See  Reg.  v.  Wiltshire,  12  Ad.  k 
B.  193  (40  E.  C.  L.  R.). 

(/)  Reg.  V.  Simmons,  Bell  C.  C.  168.  It  is  not  stated  whether  proof  of  the  payment  had 
beea  made  on  the  hearing  of  the  summons ;  but  what  the  prisoner  swore  leads  necessarily 
to  the  iuference  that  such  proof  had  then  been  given,  and  the  justices  may  have  believed 
the  erideoce,  though  the  jury  for  some  reason  or  other  may  not  have  been  convinced  that 
the  payment  was  made. 
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that  the  mas^istmtes  had  jurisdiction  to  hear  the  second  application  and  administer 
an  oath.  The  Court  of  Queen's  Bench  had  decided  that  one  inquiry  on  the  merits 
did  not  make  the  matter  a  res  judicata  ;  but  even  if  the  previous  dismissal  were  a 
defence,  still  the  mantra tes  on  the  second  application  had  jurisdiction  to  hear  the 
application  and  administer  an  oath.(m) 

An  indictment  alleged  that  T.  Home  was  duly  licensed  to  keep  a  beer-house,  and 
that  an  information  had  been  laid  against  him  for  that  he,  being  duly  licensed  to 
keep  a  beer-house,  had  it  open  unlawfully  on  the  morning  of  Sunday,  the  6th  of 
February,  1853,  and  charged  the  defendant  with  falsely  swearing  that  ho  had  not 
been  supplied  with  beer  in  the  house  on  that  morning.  Home's  license  was  for  a 
year,  commencing  on  the  11th  of  May,  1853;  but  Home  was  keeping  the  beer- 
house on  the  6th  of  February  previously.  It  was  objected  that  the  averment  that 
Home  was  duly  licensed  on  the  6th  of  February  was  not  proved,  and  that  if  he 
was  not  so  licensed  the  justices  had  no  jurisdiction  to  hear  the  information.  But 
Crompton,  J.,  held  that  the  justices  had  jurisdiction  generally  over  the  subject  of 
keeping  houses  for  the  sale  of  beer  and  other  liquors  open  on  Sunday ;  and  that  as, 
in  order  to  establish  an  offence,  it  was  not  necessary  to  prove  that  the  keeper  of  the 
house  was  licensed,  what  was  sworn  on  the  subject  of  Home's  keeping  the  house 
open  brought  the  case  within  the  jurisdiction  of  the  justices,  even  if  it  turned  out 
that  he  was  not  licensed  at  the  time.(n) 

The  11  &  12  Vict.  c.  49,  is  not  repealed  by  the  18  &  19  Vict.  c.  118,  and  there- 
fore perjury  may  be  committed  on  the  hearing  of  an  information  under  the  former 
Act  for  keeping  open  an  inn  for  the  sale  of  beer  therein  to  persons  not  being 
travellers,  contrary  to  the  provisions  of  the  former  Act.(o) 

i^-i-t-i  *The  6  &  7  Will.  4,  c.  65-,  s.  9,  renders  it  necessary  that  an  information  under 
-'  the  1  Will.  4,  c.  32,  the  Game  Act,  should  be  verified  on  the  oath  of  a  credible 
witness  before  any  proceeding  is  taken  upon  it  for  summoning  the  party  accused  or 
jcompelling  his  appearance,  and  if  this  course  has  not  been  adopted,  the  justices 
have  no  jurisdiction  to  hear  the  case ;  and,  consequently,  a  person  giving  false  evi- 
dence on  such  an  occasion  is  not  guilty  of  perjury.(p) 

The  oath  must  be  material  to  the  question  depending  ;*  for  if  it  be  wholly  foreign 
from  the  purpose,  or  altogether  immaterial,  and  neither  in  any  way  pertinent  to  the 
matter  in  question,  nor  tending  to  aggravate  or  extenuate  the  damages,  nor  likely 
to  induce  the  jury  to  give  the  readier  credit  to  the  substantial  part  of  the  evidence, 
it  cannot  amount  to  perjury,  because  it  is  wholly  idle  and  insignificant ;  as  where  a 
witness  introduces  his  evidence,  with  an  impertinent  preamble  of  a  story  concerning 
previous  facts,  not  at  all  relating  to  what  is  material,  and  is  guilty  of  a  falsity  as  to 
such  facts.(^)  And  it  appears  to  have  been  determined,  that  where  a  witn(;ss  being 
asked  by  a  judge  whether  A.  brought  a  certain  number  of  sheep  from  one  town  to 
another  all  together,  answered,  that  he  did  so,  whereas  in  truth  A.  did  not  bring 
them  all  together,  but  part  at  one  time  and  part  at  another ;  yet  such  witness  was 
not  guilty  of  perjury,  because  the  substance  of  the  question  was,  whether  A.  did 
bring  them  at  all  or  not,  and  the  manner  of  bringing  them  was  only  a  circumstance. 
And  that,  upon  the  same  ground,  where  a  witness,  being  asked  whether  a  particular 
sum  of  money  were  paid  for  two  things  in  controversy  between  the  parties,  answered 

(m)  Reg.  V.  Cooke,  2  Dea.  C.  C.  R.  462.  See  Reg.  v.  Briaby,  1  Den.  C.  C.  416.  Ante^ 
vol.  1,  p.  574. 

\n)  Reg.  V.  Kirton,  6  Cox  C.  C.  393.     Crompton,  J.,  refused  to  reserve  tbe  poiDt. 

\o)  Reg.  V.  Senior,  L.  k  C.  401. 

p)  Reg.  V.  Scotton,  5  Q.  B.  493  (48  E.  C.  L.  R.).  The  information  in  this  case,  after 
alleging  that  0.  M.  informed  the  justices  of  a  trespass  in  pursuit  of  game,  proceeded, ''  and 
tbe  said  information  having  been  also  verified  upon  the  oath  of  W.  A.,  another  credible 
witness,"  &c. ;  but  it  was  held  that  he  did  not  show  that  W.  A.  swore  to  the  charge  con- 
tained in  the  previous  part. 

(y)  Rex  ».  Griepe,  1  Lord  Raym.  256;  Bac.  Ab.  tit.  Perjury  (A). 

^  Comm.  V.  Knigbt,  12  Mass.  274 ;  State  v.  Bailey,  34  Mo.  350  ;  State  v.  Holden.  48  Ibid. 
93 ;  State  v.  Aikens,  32  Iowa  403.  If  on  the  trial  of  an  indictment  for  an  assault  and  bat- 
tery, the  prosecutor  is  examined  with  a  view  to  mitigate  the  sentence  on  matters  imma- 
terial to  the  issae  and  swear  falsely,  it  is  perjury:  Stue  v,  Keenai,  8  Rich.  456. 
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that  it  was,  whereas,  in  truth,  it  was  paid  only  for  one  of  them  by  agreement,  such 
witness  ought  not  to  be  punished  for  perjury ;  because,  as  the  case  was,  it  was  not 
material  whether  the  sum  were  paid  for  one  or  both.  And  it  is  also  said  to  have 
been  resolved,  that  a  witness  who  swore  that  a  man  drew  his  dagger,  and  beat  and 
wounded  J.  S.,  whereas  in  truth  he  beat  him  with  a  staff,  was  not  guilty  of  perjury, 
because  the  beating  was  only  material. (r) 

But  upon  these  decisions  it  is  remarked,  that  perhaps  in  all  these  cases  it  ought 
to  be  intended  that  the  question  was  put  in  such  a  manner,  that  the  witness  might 
reasonably  apprehend  that  the  sole  design  of  putting  it  was  to  be  infornjed  of  the 
substantial  part  of  it,  which  might  induce  him  through  inadvertency  to  take  no 
Dotice  of  the  circumstantial  part,  and  give  a  general  answer  to  the  substantial ;  for 
otherwise,  if  it  appear  plainly  that  the  scope  of  the  question  was  to  sift  him  as  to 
his  knowledge  of  the  substance,  by  examining  him  strictly  concerning  the  circum- 
stances, and  he  gave  a  particular  and  distinct  account  of  the  circumstances  which 
aflerwards  appears  to  be  false ;  surely  he  cannot  but  be  guilty  of  perjury,  inasmuch 
as  nothing  can  be  more  apt  to  incline  a  jury  to  give  credit  to  the  substantial   ri^-tn 
part  of  a  man*s  evidence,  '''than  his  appearing  to  have  an  exact  and  particular    ^ 
knowledge  of  all  the  circumstances  relating  to  it.(«)^     And  it  is  spoken  of  as  a 
reasonable  opinion,  that  a  witness  may  be  guilty  of  perjury  in  respect  of  a  false 
oath  concerning  a  mere  circumstance,  if  such  oath  have  a  plain  tendency  to  corrob- 
orate the  more  material  part  of  the  evidence ;  as  if,  in  trespass  for  spoiling  the 
plaintiflTs  close  with  the  defendant's  sheep,  a  witness  swears  that  he  saw  such  a 
DUDiber  of  the  defendant's  sheep  in  the  close ;  and  being  asked  how  he  knew  them 
to  be  the  defendant's,  swears  that  he  knew  them  by  such  a  mark,  which  he  knew 
to  be  the  defendant's  mark,  whereas,  in  truth,  the  defendant  never  used  any  such 
iiiark.(/)     And  it  appears  to  have  been  holden  not  to  be  necessary  that  it  should  be 
showD  to  what  degree  the  point  in  which  a  man  is  perjured  was  material  to  the 
issae,  and  that  it  will  be  sufficient  if  the  point  were  circumstantially  n)aterial.(2«) 
And  still  less  is  it  necessary  that  the  evidence  be  sufficient  for  the  plaintiff  to 
recover  upon,  since  evidence  may  be  very  material,  and  yet  not  full   enough  to 
prove  directly  the  point  in  question. Cu)     Where  A.  advanced  money  to  B.  on  two 
distioet  mortgages,  upon  one  of  which  the  security  was  insufficient,  and  B.  assigned 
the  equity  of  redemption  in  both  to  C,  who  assigned  the  insufficient  estate  to  an 
insolveut,  and  filed  a  bill  against  A.  to  redeem  the  other,  to  which  bill  A.  put  in  his 
answer,  and  therein  denied  having  had  notice  of  the  assignment  to  the  insolvent; 
it  was  holden  that  the  notice  was  a  material  fact  upon  which  perjury  might  be 

On  an  indictment  for  perjury  it  appeared  that  Robinson  had  sued  in  the  county 
court  a  person  named  in  the  proceedings  Bernard  Edward  Mullany  for  a  debt.  The 
plaintiff  gave  evidence  in  support  of  his  case,  and  the  defendant  was  sworn  and 
gave  evidence,  and  the  judge  came  to  the  conclusion  that  the  debt  was  due,  and  the 
plaintiff  entitled  to  recover.  A  discussion  took  place  as  to  the  time  at  which  instal- 
ments of  payments  were  to  be  made,  and  the  judge  then  asked  the  defendant  what 
Was  his  name,  and  he  replied  Edward.  The  plaintiff's  attorney  then  asked  him 
whether  it  was  Edward  only.  The  defendant  answered  "  Yes."  And  the  plaintiff's 
att^jrney  then  asked  him  whether  it  was  not  Bernard.  The  defendant  answered 
'Not  Bernard,  only  Edward."  Application  was  then  made  to  amend,  but  it  was 
refused,  and  the  judge  struck  out  the  cause.      The  defendant  was  indicted  for 

(r)  2  Roll.  41,  42,  369 ;  Hetl.  97 ;  1  Hawk.  P.  C.  c.  69,  s.  8. 
(i)  1  Hawk.  P.  C.  c.  69,  s.  8. 

(0  Bac.  Ab.  tit.  Perjury  (A);  1  Hawk.  P.  C.  t.  69,  s.  8.     See  Reg.  v.  Gardiner,  pott^  p. 
57,  tt  teq. 
{«)  Rex  r.  Griepe,  1  Ld.  Rajm.  256.  (y)  Reg.  v.  Rhodes,  2  Ld.  Rajm.  886. 

(»)  Rex  V.  Pepya,  Teake  N.  P.  R.  138,  Lord  Kenyon,  C.  J. 

'  Where  three  or  more  persons  were  alleged  to  be  jointly  concerned  in  an  assault,  and 
it  wu  contended  to  be  immaterial  if  all  participated  in  it,  by  which  of  them  certain  acts 
were  done — held  to  be  material,  and  that  evidence  as  to  the  acts  of  either,  if  wilfully  and 
hhtij  giTeo,  coQStitated  perjury :  State  v.  Norris,  9  N.  H.  96. 
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perjury  in  answering  the  above  questions,  and  it  was  clearly  proved  that  he  had 
wilfully  and  corruptly  sworn  falsely  in  the  above  answers ;  and,  upon  a  case  reserved, 
it  was  held  that  the  false  swearing  was  upon  a  matter  material  to  the  inquiry.  The 
answers  were  <;:iven  in  the  course  of  a  judicial  inquiry,  and  with  the  intention  of 
misleading  the  judge.  The  effect  of  the  defendant's  answers  was  to  cause  the 
judge  to  strike  out  the  case,  and  so  virtually  to  nonsuit  the  plaintiff.(ii?ii7) 

An  indictment  for  perjury  committed  before  commissioners  of  taxes  on  an  appeal 
of  W.  Hewatt  against  a  surcharge  for  a  greyhound  used  by  him  on  the  24th  of 
November,  averred  that  it  was  a  material  question  whether  a  certain  receipt  pro- 
duced by  the  prisoner  on  the  hearing  of  the  appeal  was  given  to  him  before  the  12th 
of  September  then  last  past,  and  that  the  prisoner  falsely  swore  that  the  receipt 
was  given  to  him  before  the  said  12th  day  of  September.  At  the  commissioners' 
meeting,  evidence  was  given  that  Hewatt  and  the  prisoner  were  coursing,  on  the 
24th  of  November,  with  two  greyhounds,  one  of  which  had  been  Ilewatt's,  who 
had  no  certificate.  Hewatt,  in  support  of  his  appeal  against  a  surcharge  for  this 
dog,  said  that  the  dog  had  been  sold  to  the  prisoner  long  before,  and  called  the  pri- 
soner ns  a  witness.  The  prisoner  swore  that  he  bought  the  dog  on  the  6th  of 
September,  and  produced  a  receipt  for  the  purchase  money  bearing  that  date.  The 
surveyor  asked  him  whether  the  receipt  was  given  at  the  time  of  the  sale,  and  he 
said  it  was  not,  but  a  few  days  after.  On  being  pressed,  he  said  it  was  given  him 
before  the  12th  of  September.  The  surveyor  pointed  out  to  him  that  the  receipt 
bore  date  the  18th  of  November,  so  that  the  prisoner  must  be  mistaken ;  but 
the  prisoner  persisted,  and  swore  positively  that  it  was  given  him  before  the 
12th  of  September.  OflScers  from  the  Stamps  proved  that  the  paper,  on  which  the 
Us,  o-i  receipt  was  written,  was  stamped  on  the  18th  of  November,  and  could  not  have 
^  been  issued  from  the  Stamp  Office  before  that  day.  It  was  objected  *that  the 
materiality  of  the  question  as  stated  in  the  indictment  had  not  been  shown  :  that 
the  material  question  was,  whether  the  dog  was  the  prisoner's  or  Hewatt's  on  the 
24th  of  November,  the  day  of  the  coursing.  It  had  not  been  disproved  that  there 
had  been  a  sale  of  the  dog  on  the  6th  of  September ;  and,  if  there  was,  the  time 
of  giving  the  receipt,  or  even  the  fact  of  any  receipt  having  been  given,  was  imma- 
terial. The  objection  was  overruled,  and  on  its  being  repeated  on  a  case  reserved, 
Lord  Abinger,  C.  B.,  said,  "  The  whole  matter  turned  on  the  credit  of  the  witness, 
and  he  tries  to  support  his  credit  by  false  evidence.  The  receipt  is  to  confirm  hie 
evidence,  and  he  swears  it  was  given  before  the  12th.  If  that  were  true,  the  prooi 
would  be  decisive."  Williams,  J.:  "The  time  when  this  receipt  was  given  is  a  step 
in  the  proof."  Lord  Denman,  C.  J. :  "  Everything  is  material  which  affects  the 
credit  of  the  witness."  Lord  Abinger,  C.  B. :  "  Every  question,  in  cross-examina- 
tion, which  goes  to  the  credit  of  the  witness,  is  material.  If  a  witness  were  asked, 
in  cross-examination,  whether  he  was  in  such  a  place  at  such  a  time,  and  he  denied 
it,  that  would  be  material  if  it  went  to  his  credit.  In  the  present  case,  if  they  could 
not  have  contradicted  the  prisoner  by  the  date  of  the  stamp,  the  receipt  confirming 
his  evidence  would  have  made  out  the  case  before  the  commissioners."(x) 

The  prisoner  was  indicted  for  perjury  before  a  court  of  requests,  in  a  proceeding, 
under  the  interpleader  clause  of  the  Act  establishing  the  court,  to  ascertain  whethei 
a  certain  pig,  which  had  been  seized  under  an  execution  issued  against  him  on  the 
26th  of  September,  had  been  sold  by  him  on  the  5th  of  August  to  his  brother. 
The  prisoner  had  sworn  that  he  had  sold  the  pig  to  his  brother  on  the  5th  oJ 
August,  and  the  allegation  of  perjury  was,  that  the  pig  was  not  sold  by  the  prisonei 
to  his  brother  on  the  said  5th  day  of  August.  It  was  contended  that  whether  oi 
not  the  pig  was  sold  on  the  5th  of  August  was  not  the  material  question ;  the 
material  question  was  whether  or  not,  at  any  time  before  the  issuing  of  execution 
there  had  been  a  sale  of  the  pig  by  the  prisoner  to  his  brother.  It  was  quite  im- 
material whether  the  sale  took  place  on  a  particular  day,  if  it  took  place  at  some 
time  prior  to  the  execution.  Maule,  J. :  "I  think  that  the  ultimate  question  to  be 
decided  is  one  thing,  and  yet  that  a  material  question  may  be  raised  upon  a  mattci 

(ww)  Reg.  V.  Mullany,  12  Law  T.  549 ;  L.  &  G.  593. 

(z)  Keg.  V.  Overton,  C.  k  M.  655 ;  2  M.  C.  C.  R.  263,  a.d.  1842.  See  this  case  on  anothei 
point,  j70«<,  p.  60. 
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collateral  to  that  question.     I  do  not  at  all  think  that  I  can  confine  the  law  of  per- 
jury hy  making  that  only  perjury  which  is  material  to  the  only  question  to  be  tried, 
otherwise  persons  might  perjure  themselves  with  impunity.     It  might  be  a  material 
question  in  a  case  of  murder  what  colored  coat  a  man  had  on :  the  color  of  the  pig, 
as  I  put  it,  might  be  most  material ;  for  suppose  a  person  swore  that  this  was  a 
black  pig,  and  another  witness  swore  it  was  white,  it  would  have  been  a  material 
question  whether  the  pig  was  black  or  white,  although  the  ultimate  question  would 
have  been  whether  it  was  sold  at  the  time  when  it  was  alleged  to  have  been  8old."(y) 

*0n  the  hearing  of  an  information  against  Robinson,  under  the  1  Will.  4,  ri^-tA 
c.  32,  8.  30,  for  committing  a  trespass  in  pursuit  of  game  on  a  close  in  the  ^ 
occupation  of  T.  Warren,  a  witness  having  proved  that  he  saw  Robinson  in  Warren's 
field,  and  saw  him  commit  the  offence  there,  the  prisoner  swore,  on  behalf  of 
Robinson,  that  he  went  with  Robinson  into  a  lane  adjoining  the  field,  and  that 
Robinson  shot  into  the  field,  but  did  not  enter  it,  and  that  he  himself  went  into  the 
field,  and  fetched  off  what  Robinson  killed.  It  was  contended  that  this  evidence 
was  not  material ;  because  Robinson  was  equally  guilty  of  an  offence  within  the  1 
Will.  4,  c.  32,  s.  30,  whether  he  went  into  the  field  and  shot  there,  or  whether  he 
shot  from  the  lane,  and  the  prisoner  in  his  company  went  in  and  brought  away  the 
game.    But  Williams,  J.,  held  that  the  evidence  was  material.(;3) 

An  indictment  alleged  that  a  cause  of  divorce  or  separation  was  pending  in  the 
Court  of  Arches,  which  was  promoted  by  E.  Kelly  against  her  husband  J.  Kelly, 
and  that  J.  Worley  was  examined  as  a  witness  on  behalf  of  E.  Kelly,  and  that 
interrogatories  were  exhibited  to  Worley  on  behalf  of  J.  Kelly,  and  that  Worley 
f&bely  swore  that  he  never  passed  by  the  assumed  names  of  Abbott  or  Johnson,  and 
it  was  proved  that  W^orley  was  a  witness  on  the  part  of  the  wife  in  the  suit,  and 
that  interrogatories  on  behalf  of  the  husband,  by  way  of  cross-examination,  were 
exhibited  to  him,  and  that  one  of  the  questions  put  to  him,  with  the  view  of  im- 
peaching his  credit,  was  *'  Have  you  not  passed  by  the  name  of  Abbott  and  also  of 
Johnson  ?"  He  answered,  "  I  never  passed  by  the  assumed  name  of  Abbott  or 
Johnson."  He  had,  however,  for  several  years  gone  by  the  name  of  Abbott,  and 
lived  with  a  woman  who  took  that  name,  and  two  of  his  children  by  her  were 
christened  in  that  name.  Lord  Denman,  C.  J. :  ^^  I  do  not  think  that  the  evidence 
of  materiality  is  sufficient.  I  do  not  mean  to  say  that  a  false  answer  given,  under 
such  circumstances  as  those  proved,  might  not  support  a  charge  of  perjury;  but  I 
am  of  opinion  that  in  this  case  enough  has  not  been  shown  on  the  part  of  the 
prosecution  to  connect  the  false  answer  with  the  issue  on  which  the  evidence  was 
given.     It  might  have  been  material,  but  we  cannot  clearly  see  that  it  was  so."(a) 

Where  on  a  trial  for  rape  the  prosecutrix  swore  that  she  had  never  got  one 
Williams  to  write  a  letter  for  her,  which  was  shown  to  her,  and  on  a  trial  for  perjury 
in  80  swearing,  it  was  proved  that  she  had  got  Williams  to  write  a  letter  to  the  per- 
son she  had  charged  with  the  rape,  saying,  '*  I  will  do  all  I  can  to  clear  you."  "  I 
should  not  have  went  to  the  police  about  the  matter  at  all,  if  I  had  not  been  per- 
suaded by"  two  persons  whom  she  named,  &c. ;  it  was  held  that  the  evidence  relating 
to  the  writing  of  this  letter  was  clearly  material.  (6) 

*Upon  the  trial  of  Doe  d.  Richard  v.  Griffiths^  a  copy  of  the  will  of  Wil-   p,^^  - 
Ham  Joseph  was  tendered,  and  on  objection  to  its  admissibility,  the  prisoner,   ^ 
who  was  then  attorney  for  the  lessor  of  the  plaintiff,  swore  that  he  had  examined 
the  copy  produced  with  the  origipal  will  in  the  registry  at  Llandaff;  and  upon  fur- 
ther objection  that  the  original  will  was  inoperative  in  respect  of  a  chattel  interest, 

(y)  Reg.  9.  AUass,  I  Cox  G.  C.  17,  a.d.  1843.  A  case  once  occurred  at  Gloucester 
where  on  an  indictment  for  stealing  a  rabbit  the  question  turned  on  whether  a  rabbit 
fbond  in  the  prisoner's  possession  was  a  buck  or  doe  rabbit,  and  numerous  witnesses  were 
ctlled  OD  each  side,  and  the  verdict  was,  '*  We  find  it  was  a  buck  rabbit" — a  case  well 
illostrating  Mr.  J.  Maule's  remarks. 

(i)  Reg.  9.  Scotton,  5  Q.  B.  493  (48  E.  0.  L.  R.),  a.d.  1844.  The  question  was  argued  in 
the  Q.  B.,  but  not  decided,  the  case  going  off  on  another  point.    See  ante^  p.  11. 

(a)  Reg.  V.  Worley,  3  Cox  C.  C.  535,  a.d.  1849.  As  no  part  of  the  evidence,  except  the 
■iagle  question  and  answer,  is  stated,  it  is  impossible  to  see  what  this  decision  amounts  to. 

(h)  B«g.  V.  Bennett,  2  Den.  C.  C.  240,  a.d.  1851.  Talfourd,  J.,  on  the  trial,  and  approved 
hj  tM  JiidgM  on  a  case  reserved  on  other  points. 
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and  that,  therefore,  either  the  probate  ought  to  be  produced,  or  the  Act  Book  be 
proved,  the  prisoner  farther  deposed  that  he  had  examined  the  memorandam  at  the 
foot  of  the  copy  of  the  will,  with  the  entry  in  the  Act  Book  at  the  same  registry. 
Upon  this  evidence  the  judge  offered  to  receive  the  document  in  evidence,  but  the 
plaintiff's  counsel  withdrew  it.  Upon  the  trial  fur  perjury,  it  was  proved  that  the 
defendant  had  not  made  cither  of  the  examinations  which  he  had  so  deposed  to, 
and  he  was  found  guilty  of  perjury;  but  Erie,  J.,  reserved  the  question,  whether 
the  false  oath  was  relevant  and  material  to  the  issue  then  being  tried,  so  as  to 
amount  to  perjury;  as  to  which  the  following  were  the  facts: — On  the  trial  of  the 
ejectment,  the  lessor  of  the  plaintiff  claimed  to  be  entitled  to  a  term,  which  had 
been  granted  to  William  Joseph  and  Rees  Morgan  jointly ;  and  his  tide  was  that 
Morgan  had  survived  Joseph,  and  assigned  the  term  to  Catherine,  the  widow  of 
Joseph,  who  married  Saunders,  and  on  her  marriage  made  a  settlement,  under 
which  the  term  vested  in  him.  The  will  of  Joseph  was  irrelevant  to  this  title;  but 
the  time  of  his  death  was  a  material  fact,  in  order  to  prove  that  Morgan  survived 
him,  and  proof  of  the  probate  of  the  will  of  Joseph  would  thus  have  been  relevant 
evidence  towards  establishing  the  plaintiff's  title.  The  purpose  of  the  plaintiff's 
counsel  in  tendering  the  evidence,  was  to  clear  a  doubt  respecting  the  interest  of 
Joseph  in  the  term,  which  was  expected  to  be  raised  by  the  defendant,  and  after 
the  document  was  withdrawn,  the  survivorship  of  Morgan  to  Joseph  w;as  clearly 
proved  by  other  evidence  for  the  plaintiff;  but  the  purpose  for  which  the  document 
was  offered  was  not  stated  on  the  trial  of  the  ejectment.  In  the  r^istry  at  Llan- 
daff  it  was  the  practice  to  indorse  the  act  of  probate  on  the  original  will,  and  the 
book  called  '^  The  Act  Book"  contained  a  daily  account  of  the  matters  of  business 
completed  in  the  registry,  and  the  memorandum  at  the  foot  of  the  document  in 

Question  was  a  copy  of  the  entry  in  this  book  relating  to  the  probate  of  the  will  of 
oseph,  and  not  a  copy  of  the  act  of  probate  indorsed  on  the  original  will.  It  fol- 
lows that  the  examination  of  the  document  tendered  with  the  entry  in  the  book 
called  *'  The  Act  Book''  at  Llandaff,  did  not  render  the  document  legally  admissible 
as  an  examined  copy  of  the  act  of  probate.  For  the  prisoner,  it  was  contended 
before  the  judges,  that  the  question  was  simply  whether  if  a  witness  swears  that  he 
has  examined  a  document,  not  receivable  in  evidence j  with  a  certain  book,  that  can 
be  said  to  be  material  to  the  issue  ?  The  time  of  Joseph's  death  was  in  issue ;  how 
could  the  fact  that  the  witness  swore  that  he  had  examined  a  paper,  not  receivable 
in  evidence,  with  a  certain  book  be  material  to  the  issue  then  being  tried  ?  It  is 
not  enough  that  the  evidence  has  relation  to  the  matter  in  issue ;  it  must  be  mate- 
rial to  the  issue.  It  was  contended,  when  the  defendant  was  tried,  that  what  he 
„(^^^  had  sworn  was  material  for  the  jury,  who  ""were  to  act  on  the  evidence  before 
J  them ;  and,  secondly,  that  it  was  material  for  the  judge,  who  was  to  say 
whether  it  was  to  be  put  to  the  jury  or  not.  But  it  could  not  be  material  for  the 
jury ;  for  it  was  withdrawn  from  their  consideration,  and  they  could  not  legitimately 
act  upon  it;  and  here  the  judge  was  not  a  judge  of  fact.  This  evidence  was  not 
on  any  issue  of  fact  which  the  judge  had  to  try.  It  was  merely  evidence  to  be 
given  to  the  jury  through  the  judge.  Lord  Campbell,  C.  J.,  "  1  am  of  opinion 
that  the  conviction  was  right.  There  was  false  swearing  in  a  judicial  proceeding. 
How  can  it  be  said  not  to  have  been  material  ?  It  was  necessary  to  prove  that 
Joseph  died  before  Morgan.  Although  the  fact  of  Joseph's  death  had  been  proved 
by  parol  testimony,  if  evidence  was  given  to  show  that  probate  had  been  granted  of 
Joseph's  will  while  Morgan  was  still  living,  it  would  have  been  material  in  corrobo- 
ration. With  a  view  to  have  the  copy  of  the  will  received  in  evidence,  the  defend- 
ant swore  falsely  that  he  had  examined  the  paper  produced  with  the  original  will  at 
Llandaff,  and  the  entry  on  it  with  the  entry  in  the  Act  Book ;  and  thereupon  the 
judge  said,  I  will  admit  it,  and  if  it  had  been  read,  it  would  have  gone  to  the  jury 
with  the  rest  of  the  evidence  in  the  case.  Afterwards  the  docunient  is  withdrawn, 
but  that  cannot  purge  the  false  swearing  committed  by  the  defendant.  It  has  been 
Baid  that  if  the  judge  were  wrong  in  admitting  the  document  in  evidence,  the 
defendant  could  not  be  convicted,  making  the  offence  of  perjury  depend  upon 
whether  a  judge  were  right  or  wrong  in  his  decision  on  a  question  of  law,  and 
upon  the  decision  of  some  nice  point  in  a  bill  of  exceptions,  which  might  ultimately 


CHAP.  I.]  Op  Pkrjury  at  Common  Law.  16 

go  to  the  House  of  Lords.  We  are  all  of  opinion,  as  the  evidence  was  given  in  a 
judicial  proceeding,  with  a  view  to  the  reception  in  evidence  of  a  document,  which 
was  material,  and  as  that  evidence  was  false,  that  all  the  ingredients  necessary  to 
eoDstitute  the  crime  of  perjury  are  pre8ent."(c) 

Where  a  count  stated  that  it  was  a  material  question  whether  a  hond  was  oh- 
tained  hy  the  fraud  of  the  prisoner,  and  that  the  prisoner  falsely  swore  that  he  read 
over  and  explained  it  to  the  ohligor ;  it  was  ohjected  that  the  omission  to  read  over 
the  bond  was  no  evidence  of  fraud,  and  therefore  the  statement  was  not  material ; 
but  Erie,  J.,  overruled  the  objection,  as  the  reading  over  the  bond  would  be  strong 
evidence  to  negative  fraud.(c?) 

The  prist>ner  was  indicted  for  having  falsely  sworn  before  justices,  on  a  charge 
igainst  the  prosecutor  for  btealing  three  books  of  account,  that  she  saw  him  destroy 
SDother  book  of  accounts,  the  prosecutor  being  also  charged  with  embezzlement ; 
aud  Watson,  B.,  held  that  the  evidence  was  not  material.  Its  being  calculated  to 
iufluence  the  minds  of  the  magistrates  would  not  be  sufficient.  It  would  be  merely 
bad  conduct  in  one  instance,  inducing  a  probability  of  bad  conduct  in  another,  p^^  ^ 
On  *thc  charge  of  embezzlement  it  would  have  been  material  evidence.(e)         ^ 

An  indictment  alleged  that  a  cause  came  on  to  be  tried  at  the  Assizes,  and  that 
the  cause  and  all  matters  in  difference  between  the  parties  were  referred  to  an  arbi- 
trator, and  assigned  perjury  before  him  as  to  the  signature  of  a  paper.  The  arbi- 
trator said  that  it  was  impossible  for  him  so  to  distinguish  between  the  matters  in 
the  cause  and  the  other  matters  in  difference  between  the  parties,  as  to  say  defi- 
nitely to  which  head  the  questions  put  to  and  the  answers  given  by  the  prisoner 
referred,  and  there  was  no  other  evidence  on  the  point.  Gurney,  Q.  C,  '*  In  all 
these  eases  it  is  necessary  to  show  that  the  matter  alleged  to  be  falsely  sworn  was 
material,  and  that  cannot  be  done  in  this  case  without  proof  that  it  was  material 
either  to  the  action  or  to  the  other  matters  in  difference.  The  evidence  failing  to 
show  this  distinctly,  the  defendant  must  be  acquitted." (/) 

An  indictment  for  perjury,  committed  before  a  coroner  while  holding  an  inquest 
on  the  body  of  J.  Conolly,  alleged  that  it  was  a  material  question  whether  the  de- 
ceased, the  prisoner,  or  another  person  had  drunk  any  intoxicating  liquor  afler  they 
had  left  a  police  barrack  and  before  they  had  arrived  at  a  guard-room,  and  that  the 
prisoner  f  ilsely  swore  that  none  of  them  had  tasted  any  intoxicating  liquor  during 
that  interval.  This  statement  was  clearly  shown  to  be  false,  but  there  were  no 
grounds  for  supposing  that  the  deceased  came  to  his  death  from  anything  except 
from  the  effects  of  having  been  exposed  to  the  night  air.  It  was  objected  that  the 
matter  so  falsely  sworn  was  not  material,  and  Monahan,  C.  J.,  was  inclined  so  to 
hold ;  but  he  Icil  the  question  of  materiality  to  the  jury,  and  they  convicted ;  and, 
upon  a  case  reserved,  it  was  held  that  the  evidence  was  material.  It  was  the  duty 
of  the  coroner  to  inquire  into  all  the  circumstances  attending,  or  which  might  have 
caused,  the  death  of  the  person  upon  whom  the  inquiry  was  held.  That  being  so, 
it  at  once  became  material  to  ascertain  whether  or  not  death  had  not  been  caused  to 
Bonie  extent  by  the  deceased  having  been  tippling  in  a  public-house,  and  therefore 
io  a  state  to  render  it  more  probable  that  he  should  have  lost  his  way.  It  was 
material  fur  the  coroner  to  ascertain,  not  alone  the  actual  cause  of  death,  as  murder, 

(f)  Reg.  V.  Phillpotts,  2  Den.  C.  C.  302  ;  3  C.  &  K.  135,  a.d.  1851.  In  the  course  of  the 
argument  Maale,  J.,  said,  ''Here  the  defendant  by  means  of  a  false  oath  endeavors  to  have 
i  document  received  in  evidence  ;  it  is,  therefore,  a  false  oath  in  a  judicial  proceeding  ;  it 
immaterial  to  that  judicial  proceeding;  and  it  is  not  necessary  that  it  should  have  been 
relevant  and  material  to  the  issue  being  tried."  In  Reg.  v.  Gibbon,  in/ra^  Pollock,  C.  B., 
Mid  that  tiiere  was  a  great  deal  of  very  good  sense  in  Lord  GarapbelTs  judgment  iu  this 
cafe. 

id)  Rear.  r.  Smith,  1  F.  &  F.  98,  a.d.  1858. 

it)  Reg  V.  Southwood,  1  F.  &  F.  356,  a.d.  1858. 

'./)  Ii«g.  «••  Ball,  6  Cox  C  C.  3G0,  a  d.  1854.  Gurney,  R.,  is  far  too  good  a  criminal 
Uwjer  to  have  made  such  a  decision  as  this,  and  I  have  the  best  authority  for  spying  that 
he  never  did  so  decide.  Probably  the  evidence  failed  to  show  that  the  evidence  was 
material  io  any  respect  upon  the  hearing  of  the  matters  referred.  It  is  obvious  that  the 
paper  in  this  case  might  have  been  material  both  to  the  matter  in  issue  in  the  cause,  and 
U)  the  other  matters  referred,  and  yet  according  to  this  report  the  evidence  would  not 
liare  been  material. 
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felo  dt  ae,  or  otherwise,  but  also  all  the  circumstaDces  attending  it,  and  therefore  it 
was  a  necessary  part  of  his  duty  to  ascertain  the  way  in  which  the  deceased  spent 
the  evening  before  his  death.(^) 

An  indictment  for  perjury  alleged  that  the  prisoner  falsely  swore  at  a  petty  ses- 
sions that  D.  Ilees  was  the  father  of  her  illegitimate  child,  and  that  her  master, 
who  was  the  uncle  of  D.  Rees,  had  promised  to  raise  her  wages  if  she  would  swear 
the  child  to  a  man  other  than  the  said  D.  Rees,  and  if  she  would  do  so  he  p^,,..  ^ 
♦would  permit  her  to  lie  in  at  his  house.  Martin,  B.,  expressed  a  strong  }- 
opinion  that  this  evidence  as  to  the  promises  made  to  her  by  her  master  was  not 
sufficiently  material  to  the  issue  before  the  justices  so  as  to  amount  to  the  crime  of 
perjury ;  but  he  left  the  case  to  the  jury.(/i) 

The  prisoner  was  indicted  for  perjury  alleged  to  have  been  committed  by  him  on 
the  hearing  of  an  application  of  M.  Humphreys,  the  mother  of  a  bastard  child, 
for  an  order  in  bastardy  to  be  made  upon  the  prisoner.  Upon  the  hearing  M. 
Humphreys  swore  that  on  the  day  after  the  birth  of  the  child  the  prisoner  paid  her 
£1  Is.  6c/.,  and  that  he  paid  her  a  weekly  sum  for  several  weeks  after ;  in  answer 
thereto  the  prisoner  swore  that  he  never  paid  M.  Humphreys  any  money  at  all 
upon  any  account  whatsoever,  and  on  this  statement  perjury  was  assigned ;  it  was 
objected  that  this  assignment  of  perjury  was  upon  a  matter  immaterial  on  the  hear- 
ing ;  but,  upon  a  case  reserved,  it  was  held  that  it  was  clearly  material ;  for  it  was 
necessary  to  prove  at  the  hearing  the  payment  of  the  money ;  and  further,  the  pay- 
ment of  the  money  for  the  maintenance  of  the  child  was  corroborative  evidence  of 
the  paternity. (t) 

Brcnnan  being  charged  before  justices  of  the  peace  with  a  robbery  in  a  railway 
carriage,  cross-examined  the  prosecutor  aft^r  he  had  given  his  evidence  in  support 
of  the  cliarge.  as  to  whether  he  had  been  in  company  with  himself  and  the  prisoner 
at  Manchester  on  the  previous  day,  and  then  called  the  prisoner,  who  swore  that 
the  prosecutor  had  accosted  him,  whilst  in  company  with  Brennan,  and  proposed 
that  he  should  assist  him  to  break  into  his  uncle's  house ;  and  it  was  held  that  this 
evidence  was  in  a  matter  immaterial  to  the  inquiry  before  the  justices.(y) 

The  prisoner  was  indicted  for  falsely  swearing  on  the  hearing  of  an  application  in 
bastardy  that  he  had  had  connection  with  the  mother  of  the  child.  The  mother  in 
support  of  the  application  had  made  a  deposition  before  the  magistrates,  and  she 
was  then  cross-examined  as  to  whether  she  had  not  had  connection  with  the  pri- 
soner in  the  September  previous  to  the  birth  of  the  child,  which  was  on  the  29th 
of  March,  and  she  denied  it.  The  prisoner  was  called  for  the  alleged  father,  and 
swore  that  he  had  had  connection  with  her  as  imputed  by  the  question  put  to  her. 
It  was  objected  that  the  evidence  given  by  the  prisoner  was  not  material  to  the 
issue  raised  on  the  application  for  the  affiliation  order,  as  the  <|uestion  put  to  the 
mother  as  to  her  having  had  connection  with  the  prisoner  merely  went  to  affect  her 
credit,  and  her  answer  to  it  ought  to  have  been  regarded  as  conclusive,  and  the  evi- 
dence given  by  the  prisoner  was  inadmissible.  But,  on  a  case  reserved,  it  was  held 
that  the  prisoner  was  liable  to  be  convicted.  ^'  It  Ls  now  clearly  established  that  a 
cross-examination  going  to  a  witness's  credit  is  material,  and  that  perjury  may  be 
„j..Q-.  assigned  upon  it."(^)  *Here,  therefore,  the  mother  might  have  been  indicted 
J  if  she  had  sworn  falsely  on  cross-examination  upon  this  matter.  **  Although 
it  did  not  refer  to  the  main  issue,  which  was  the  paternity  of  the  child,  it  had  a 
bearing  upon  what  was  indirectly  in  issue ;  namely,  how  far  the  complainant  was 
deserving  of  credit."(/)  *•  Then,  as  the  question  only  affected  her  credit,  as  soon 
as  she  had  answered  it,  all  should  have  been  bound  by  her  answer.     That  is  an 


(^)  Reg*  ^-  Courtney,  7  Cox  C.  C.  Ill,  a.d.  1856. 

(A)  Reg.  V.  Owen,  6  Cox  C.  C.  105,  a.d.  1852.  The  report  does  not  show  how  any  sach 
evidence  was  admitted  before  the  Jnstices.     Acquittal. 

(i)  Reg.  ©.  Berry,  Bell  C.  C.  4G,  a.d.  1859. 

U)  R*'R*  V.  Murraj,  1  F.  &  F.  80,  a.d.  1858.  Martin,  B.,  after  consulting  Byles,  J.  This 
case  seems  to  be  overruled  by  Reg.  v.  Gibbon,  infra.  On  its  being  cited  in  that  case, 
Martin,  B.,  said,  "  That  case  should  not  be  looked  upon  as  any  authority.  It  was  only 
my  impression  of  what  was  material  formed  hastily  on  circuit.*' 

i*)  Per  Crompton,  J. 
/)  Per  Cockburn,  C.  J. 
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tablished  rule  of  our  law.  Notwithstanding  that,  the  magistrates  admitted  the 
evidence  of  the  prisoner,  which  legally  was  inadmissible.  Then,  although  not 
legally  admissible,  yet,  being  admitted,  it  had  a  reference  to  what  was  indirectly  in 
iasile — the  credibility  of  the  complainant.  The  evidence  having  been  admitted, 
although  wrongly,  Reg.  v.  PluUpotts(rri)  is  an  authority  directly  in  point  that  per- 
jury may  be  assigned  upon  it.  Although  the  evidence  was  open  to  objection,  yet 
it  does  not  lie  in  the  witness's  mouth  to  say  that  it  was  not  a  question  on  which  he 
was  bound  to  speak  the  truth.'' ('i) 

Upon  an  indictment  for  perjury  in  an  answer  to  a  bill  filed  against  the  defendant 
in  chancery,  stating  that  the  defendant  promised  to  pay  Martin  £1000  as  a  marriage 
portion,  when  he  was  about  to  marry  the  defendant's  niece :  the  defendant,  by  his 
answer,  insisted,  that  as  there  was  no  promise  in  writing,  he  was  entitled  to  the 
benefit  of  the  Statute  of  Frauds,  but  as  to  the  fact,  denied  that  he  had  ever  made 
any  such  promise,  on  which  denial  perjury  was  assigned.  Lord  Kenyon,  C.  J.,  said, 
"he  thought  this  was  not  such  a  material  fact  as  would  support  the  indictment.  This 
promise  was  absolutely  void,  and,  supposing  it  in  fact  to  have  taken  place  and 
acknowledged  by  the  defendant,  could  not  be  enforced  either  at  law  or  in  equity ; 
that  court  had  no  power  to  decree  a  performance *of  it.  It  might  be  a  false  swearing, 
but  did  not  amount  to  what  the  law  denominated  perjury. "(o) 

So  where  upon  an  indictment  for  perjury,  alleged  to  have  been  *committed  r^nck 
in  an  answer  to  a  bill  filed  in  chancery,  it  appeared  that  the  bill  was  filed  ^ 
against  the  defendant  and  Robinson,  in  order  to  compel  the  specific  performance  of 
a  contract  for  the  purchase  of  a  freehold  estate,  and  it  was  not  stated  in  the  bill  that 
the  contract  was  in  writing,  but  it  was  alleged  that  the  defendants  had  frequently 
since  the  contract  was  entered  into  admitted  that  the  plaintifis  were  interested  in 
the  purchase ;  and  the  defendants  in  their  answer  pleaded  that  the  alleged  agree- 
ment, not  being  in  writing,  was  within  the  fourth  section  of  the  Statute  of  Frauds, 
and  could  not  be  enforced,  and  also  denied  the  agreement  as  set  forth  in  the  bill, 
tnd  denied  that  they  ever  admitted  that  the  plaintifis  were  interested  in  the  pur- 
chase as  stated :  and  upon  these  denials  perjury  was  assigned.  It  was  admitted  that 
the  agreement  was  not  in  writing,  and  that  that  there  was  not  any  memorandum  or 
declaration  of  trust  respecting  it.  It  was  objected  that  the  alleged  perjury  was  not 
material  or  relevant  to  the  matter  in  issue  in  chancery;  the  agreement  not  being  in 
writing,  the  defendant  relied  on  the  Statute  of  Frauds  as  a  good  ground  of  defence. 
The  denial  therefore  of  an  agreement  which  the  court  had  no  power  to  enforce  was 
immaterial  and  irrelevant  to  the  investigation  of  the  several  matters  in  the  bill. 
The  counsel  for  the  prosecution  cited  Bartlett  v.  Picker sg ill, (^p)  where  a  party  was 
oonncted  of  perjury  for  the  denial  of  a  parol  agreement  for  the  purchase  of  an 
estate,  which  parol  agreement  a. court  of  equity  had  refused  to  enforce.     Abbott, 

(»)  Supra. 

(n)  Reg.  V.  Gibbon,  L.  k  C.  109,  by  eleven  judges,  Crompton,  J.,  and  Martin,  B.,  doubt- 
ing. It  was  stated  in  the  argument  that  the  child  was  a  full-grown  child.  The  cases 
vbere  it  has  been  held  on  a  trial  for  rape  that  the  woman  may  be  proved  to  have  had 
connection  with  other  men,  were  distinguished  by  Williams,  J.,  on  the  ground  that  "  the 
character  of  the  prosecutrix  in  those  cases  may  be  so  mixed  up  with  the  facts  as  to  be 
■iterial,  not  only  to  her  credit,  but  to  the  cause."  By  the  counsel  for  the  prosecution 
thev  were  distinguished  on  the  ground  that  voluntary  intercourse  with  others  was  very 
Btterial  on  the  question  whether  she  consented;  and  this  distinction  was  not  denied  by 
^J  judge.  The  case  where  in  an  action  for  seduction  such  evidence  has  been  held  ad- 
Bissible  were  distinguished  on  the  ground  that  such  evidence  affected  the  damages.  But 
ilthongh  Alderson,  B.,  in  Verry  v.  Watkins,  7  0.  &  P.  H08  (32  E.  C.  L.  R.),  left  such  evi- 
^ttce  to  the  jury  in  mitigation  of  damages,  he  first  left  the  question  to  them  whether  the 
defendant  was  the  father  of  the  child,  and  my  recollection  of  the  case  (in  which  I  wad 
coaniel  for  the  defendant)  is  that  the  evidence  was  given  chiefly  with  a  view  to  that  ques- 
tion. And  in  Grinnell  v.  Wells,  Gloucester  Spr.  and  Sum.  Ass.  1843,  the  mother  on  the 
firtt  trial  swore  to  connection  with  the  defendant  on  one  occasion  only  ;  and  on  the  second 
^al  before  Williams,  J.,  evidence  of  an  alibi  was  given,  and  also  evidence  that  the 
Bother  bad  had  connection  with  others  at  such  a  time  that  one  of  them  might  have  been 
the  father  of  the  child ;  and  this  evidencC  was  given  only  with  a  view  to  the  paternity  of 
the  child.  The  new  trial  had  been  obtained  on  the  affidavit  (amongst  others)  of  the  de- 
fendant expreaslj  negativing  any  connection  with  the  mother. 

(o)  Rex  V.  Beneaech,  Peake  Add.  C.  93.        (p)  ^  Burr.  2255 ;  4  East  577,  in  no(i9. 
TOt.    UI. — 2 
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C.  J.,  *'  It  does  not  appear  from  the  short  st^^tement  of  the  case  which  has  been 
cited,  and  which  is  not  very  distinctly  reported,  whether  the  Statute  of  Frauds  was 
there  pleaded  and  relied  on.  Bufc  in  the  present  case  the  defendants  have  in  their 
answer  pleaded  the  statute,  and  insisted  that  this  a<irecment  not  being  in  writing, 
and  relating  to  the  sale  of  land,  is  within  the  fourth  section  of  that  statute,  and 
can  Dot  be  enforced.  As  a  judge  of  a  court  of  common  law,  it  is  competent  for  me 
to  form  my  opinion  upon  the  construction  of  this  ptjitute,  although  I  cannot  be 
presumed  to  know  how  a  court  of  equity  might  deal  with  it.  J  ho  statute,  lor  the 
wisest  reasons,  declares  that  agreaments  of  this  description  shall  not  be  enforced 
unless  they  are  reduced  into  writing.  These  dcfendnnts,  therefore,  having  insisted 
upon  the  statute  in  their  answer,  the  question  is,  whether  under  such  circumstances 
the  denial  of  an  agreement,  which  by  the  statute  is  not  binding  upon  the  parties,  is 
material ;  I  am  of  opinion  that  it  was  utterly  immaterial.  It  is  necessary  that  the 
matter  sworn  to  and  said  to  be  false  should  be  material  and  relevant  to  the  matter 
in  issue:  the  matter bere  sworn  is  in  my  judgment  immaterial  and  irrelevant,  and 
the  defendant  must  be  acquitted. "(9) 

But  where  an  indictment  stated  that  a  bill  was  filed  in  chancery  against  the 
defendant,  stating  an  agreement  to-purchase  certain  wheat,  to  be  paid  for  by  draft 
at  three  months,  which  agreement  was  not  reduced  into  writing,  and  that  afler- 
wards  a  bought  note  was  delivered  to  the  defendant,  which  note  did  not  contain 
,^0-1 1  fully  the  terms  of  the  agreement;  that  the  defendant  brought  an  action  and 
-'  recovered  a  verdict;  and  that  he  was  enabled  *to  obtain  tuch  verdict  by 
reason  of  his  fraudulently  concealing  the  true  terms  of  the  agreen)ent,  and  the  bill 
prayed  that  one  of  the  terms  of  the  contract  might  be  declared  to  be  that  the  pur- 
chase money  should  be  paid  by  a  bill  of  exchinge.  payable  three  mouths  after  date; 
and  the  defendant  by  his  answer  denied  the  parol  agreement  stated  in  the  bill,  and 
the  bill  was  dismissed,  and  the  denial  by  the  defendant  was  the  subject  of  the  in- 
dictment for  perjury.  It  was  contended  that  the  indictment  could  not  be  sus- 
tained. The  only  legitimate  evidence  of  the  contract  was  the  bought  and  sold 
notes.  The  contract  by  parol  was  void  by  the  Statute  of  Frauds,  and  a  false  an- 
swer t<i  a  bill  for  the  discovery  of  such  a  contract  would  not  subject  a  person  to  an 
indictment  for  perjury;  and  Rex  \.  Dunsfon(r)  was  relied  upon.  Coleridge,  J. : 
"'  In  that  case,  the  bill  in  chancery  was  to  enforce  the  performance  of  a  parol  con- 
tract, which  could  not  be  enforced  by  reason  <f  the  Statute  of  Frauds:  and  the 
case  of  Rex  v.  Bcnesech{s)  proceeded  on  the  same  ground.  Though  it  is  true  that 
a  party  cannot  vary  the  terms  of  a  written  contract,  by  parol  evidence,  he  may  show 
by  such  evidence  that  he  was  induced  to  sign  the  written  contract  inadvertently 
and  by  fraud.  In  this  case  the  object  of  setting  up  the  parol  terms  of  the  contract 
is  for  the  purpose  of  avoiding  the  contract  on  the  ground  of  fraud."  "  I  think 
that  the  principle,  that  parol  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  written  contract,  does  not  apply  where  the  object  of  that  evidence,  as  in 
this  case,  is  to  impeach  the  transaction  on  the  ground  of  fraud.  I  think  that  the 
assignment  of  perjury  on  the  denial  in  the  answer  of  the  parol  terms,  which  the 
bill  prayed  to  have  established,  is  material  and  relevant;  and  I  think  therefore  that 
the  objection  cannot  be  sustained. "(0 

Perjury  may  be  committed  on  the  trial  of  an  indictment,  which  is  afterwards 
held  t)ad  upon  a  writ  of  error.  An  indictment  charged  the  defendant  with  having 
committed  perjury  on  the  trial  of  a  previous  indictment  for  perjury,  upon  which  a 
party  had  been  convicted  and  sentenced,  but  the  judgment  reversed  on  a  writ  of 
error  on  the  ground  that  the  assignment  of  perjury  was  insufiicient  ;(u)  and  it  was 
objected  that  the  evidence  of  the  defendant  never  could  have  been  material,  as  tbe 
former  indictment  was  held  bad  upon  a  writ  of  error;  but  the  objection  was  over- 
ruled, on  the  ground  that,  whether  a  witness  had  committed  wilful  and  corrupt  per- 
jury or  not,  could  not  depend  on  the  validity  in  point  of  form  of  the  indictment  as 
to  which  he  gava  evidence.(v) 

!q)  Rex  V.  DunstoQ,  R.  k  M.  N.  P.  R.  109.     (r)  Supra, 
9)  Supra,  note  (0).  (t)  Reg.  v.  Yates,  C.  k  M.  132  (41  E.  C.  L.  R.). 

u'S  S«e  Reg.  v,  Burraston,  pott,  p.  65. 
pjBeg.  V.  Meek,  9  C.  A  P.  513  (38  E.  C.  L.  R.),  Williams,  J. ;  Mullett  v.  Hunt,  I  Or.  k  H. 
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But  it  must  be  observed  that  any  false  oath  is  punishable  as  perjury  which  tends 
to  mislead  a  court  in  any  of  their  proceedings  relating  to  a  matter  judicially  before 
tbcm,  though  it  in  no  way  affect  the  principal  jddgment  which  is  to  be  given  in 
the  *causc ;( ic)  as  where  a  person  who  offers  himself  to  be  bail  for  another  r*22 
wilfully  swears  that  he  is  a  subsidy  man  and  assessed  at  four  pounds  in  the  ^ 
Bubaidy  book,  when  he  is  not  a  subsidy  man  at  all.(a;)  So  also  perjury  may  be 
c-uuuiittcd  in  evidence  given  to  the  judge  in  order  that  he  may  decide  whether  a 
document  is  admissible. (y) 

An  indictment  for  perjury  alleged  that  the  defendant,  as  executrix  of  her  hus- 
baod,  was  plaintiff  in  a  cause  in  the  county  court,  and  that  she  falsely  swore  that 
she  had  never  been  tried  at  the  Central  Criminal  Court  for  any  offence,  and  had 
DCYer  been  in  custody  at  the  Thames  police  station ;  it  was  proved  that  she  had . 
been  in  custody  at  the  station,  and  had  been  tried  at  the  Central  Criminal  Court, 
and  acquitted  by  the  direction  of  the  judge;  the  cause  in  the  county  court  was  an 
action  lor  goods  sold  by  the  testator,  and  was  tried  by  the  judge  without  a  jury; 
and  the  verdict  was  for  the  plaintiff;  and  the  evidence  in  question  was  given  by  the 
plaintiff  during  her  cross-examination  ;  it  was  objected  that  the  evidence  given  by . 
the  defeodaut  was  not  material.  It  could  not  be  material  on  the  question  whether 
the  testator  in  his  lifetime  sold  the  goods  for  which  the  action  was  brought;  and  as 
the  trial  in  the  county  court  was  before  a  judge,  and  not  before  a  jury,  it  did  not 
weigh  as  to  the  result  of  that  trial  whether  she  had  been  tried  or  not ;  and  as  giving 
a  true  answer  that  she  had  been  acquitted  by  the  direction  of  the  judge  would  have 
eqoallj  cleared  her  character,  it  could  not  have  been  material  that  she  denied  having- 
been  tjiken  into  custody  and  tried  on  that  charge.  Lord  Campbell,  C.  J. :  ^'I  think 
that  there  is  evidence  of  materialty,"  and  (the  counsel  for  the  prisoner  having  ad- 
dressed the  jury)  he  left  that  question  to  the  jury,  and  directed  them  to  consider 
whether  her  evidence  on  the  two  points  in  question  might  not  influence  the  mind 
of  the  judge  of  the  county  court  in  believing  or  disbelieving  the  other  statements 
she  made  in  giving  her  evidence  («) 

But  where  on  an  indictment  for  perjury  before  a  coroner  a  question  was  raised- 
as  to  the  materiality  of  the  matter  sworn,  and  that  question  was  left  to  the  jury,- 
who  convicted ;  it  was  held,  on  a  case  reserved,  that  the  matter  was  material :  and. 
all  the  judges  except  one,  alter  fully  considering  the  preceding  case,  expressed  a 
Tery  strong  opinion  that  it  was  for  the  judge  to  determine  whether  the  matter  was 
material  or  not. (a) 

Ad  indictment  alleged  that  on  the  hearing  of  an  application  for  an  order  in  bas- 
tardy it  became  material  to  inquire  whether  the  ^prisoner  had  ever  kissed  the    p^icqq' 
prosecutrix  or  had  familiarity  with  her;  the  prisoner  being  examined  in  an-    *- 
Bwer  to  the  evidence  given  by  the  prosecutrix,  swore  that  he  never  had  any  conneo-. 
tioD  or  familiarity  with  her,  and  never  kissed   her.     It  was  objected  that  the  evi- 
dence was  not  material,  as  it  was  far  too  wide  in  the  form  in  which  it  was  given. 

t  J2,  was  cited  in  support  of  the  objection.     See  also  Davis  v.  Lovell,  4  M.  &  W.  678  ;  see. 
1  Hawk.  P.  (.-.  c.  60,  8.  4,  cited,  post,  p.  36.     "  If  judgment  be  acrested  in  a  civil  action  fof; 
a  (iirtect  in  tbe  declaration,  it  has  never  been  said  tliat  that  circumstance  would  prevent  a 
witness,  who  had  been  guilty  of  ialse  swearing  at  the  previous  trial,  from  being  indicted 
for  perjury :'  per  Pollock,  C.  B.,  Reg.  v.  Cooke,  2  Den.  C.  C.  462. 

(v)  1  Hawk.  P.  C  c.  69,  s.  3.  {x)  Royson's  case,  Cro.  Car.  146. 

iy)  '^^t»*  '*•  iMiillpotts,  ante^  p.  16.  , 

(zj  Ueg.  V.  Lavey,  3  C.  &  K.  26,  a.d.  1850.     In  every  previous  case  materiality  has  been- 
treated  as  a  question  of  law,  and  it  is  submitted  that  it  is  clearly  so;  otherwise  all  the 
eases  in  which  it  has  been  held  that  an  averment  of  materiality  is  unnecessary  where  the* 
materiality  appears  on  the  face  of  the  indictment,  are  erroneous.     In  Reg.  i;.  Qibbon,  L. 
k  r.  loi>,  Chauuell,  B  ,  said  he  never  could  understand   Reg.  v.  Lavey,  *'  unless   on  the 
ground  that  there  was  a  question  whether  the  defendant  in  the  County  Court  action , 
meaut  to  plead  or  admit  the  claim.     That  point  having  been  ascertained,  the  question  of 
DAteriaiity  was  no  longer  t'oi  the  jury."  , 

{a)  Rejf.  r.  Courtney,  7  Cox  C.  C.  Ill,  a.d.  1856,  Ball,  J.,  doubted.     It  is  to  be  observed, 
that  in  this  case  all  the  judges  held  the  evidence  to  be  material ;  they  did,  therefore,  treat; 
tbe  qoestioQ  as  a  matter  of  law.     If  they  had  held  it  to  be  a  question  fur  the  jury,  the 
question  would  have  been  whether  the  evidence  warranted  the  verdict.    See 'this  casei 
more  lull  J  stated,  anf«;  p.  17. 
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Wightman,  J.,  consulted  Erie,  C.  J.,  and  declined  to  stop  the  case,  and  after  point- 
ing out  the  necessity  for  two  witnesses  to  prove  the  falsehood  of  the  prisoner's 
evidence,  told  the  jury :  "  Then  the  question  arises  whether  the  parts  of  his  evi- 
dence which  are  assigned  as  perjury  were  material  to  the  investigation.  It  seems 
to  me  that  they  were  so,  hut  that  is  for  you.  Were  they  material  and  wilfully  false  T\b) 

It  should  be  observed,  that  a  man  may  be  as  much  perjured  by  an  oath  taken  by 
him  in  his  own  cause,  cither  in  an  answer  in  chancery,  or  in  an  answer  to  interro- 
gatories concerning  a  contempt,  or  in  an  affidavit,  &c.,  as  by  an  oath  taken  by  him 
as  a  witness  in  the  cause  of  another  person. (r)*  But  the  oath  must  be  taken  by  a 
person  sworn  to  depose  the  truth ;  and  a  false  verdict  does  not  come  under  the 
notion  of  perjury,  because  the  jurors  do  not  swear  to  depose  the  truth,  but  only  to 
judge  truly  of  the  deposition  of  others. (rf) 

A  further  point  of  general  application  may  be  mentioned,  namely,  that  it  appears 
not  to  be  important  whether  the  false  oath  were  credited  or  not,  or  whether  the  party 
in  whose  prejudice  it  was  taken  were  in  the  event  any  ways  damaged  by  it ;  for  the 
prosecution  is  not  grounded  on  the  damage  to  the  party,  but  on  the  abuse  of  public 
justice.(c) 

In  some  cases,  where  a  false  oath  has  been  taken,  the  party  may  be  prosecuted  by 
indictment  at  common  law,  though  the  offence  may  not  amount  to  perjury.  Thus 
it  appears  to  have  been  holden,  that  any  person  making  or  knowingly  using  any  false 
affidavit  taken  abroad  (though  a  perjury  could  not  be  assigned  on  it  here)  in  order 
to  mislead  our  courts  of  justice,  is  punishable  by  indictment  as  for  misdemeanor; 
and  Lord  Ellenborough,  C.  J.,  said,  ^'that  he  had  not  the  least  doubt  that  any 
person  making  use  of  a  false  instrument  in  order  to  pervert  the  course  of  justice 
was  guilty  of  an  offence  punishable  by  indictment."(./) 

We  may  now  proceed  to  consider  the  5  Eliz.  c.  9,  and  other  statutes  which  relate 
to  the  offence  of  perjury. 

By  the  5  Eliz.  c.  ^Xff)  s*  3}  "^^^  ^^^  every  such  person  and  persons  which  shall 
unlawfully  and  corruptly  procure  any  witness  or  witnesses  by  letters,  rewards,  pro- 
mises, or  by  any  other  sinister  and  unlawful  labor  or  means  whatsoever,  to  commit 
any  wilful  and  corrupt  perjury,  in  any  matter  or  cause  whatsoever,  now  depending 
*24.1  ^^  which  hereafter  shall  depend  in  suit  and  variance,  by  *any  writ,  action,  bill, 
-'  complaint,  or  information,  in  any  wise  touching  or  concerning  any  lands,  tene- 
ments, or  hereditaments,  or  any  goods,  chattels,  debts,  or  damages,  in  any  of  the 
courts  before  mentioned,(A)  or  in  any  of  the  ijuecn's  Majesty's  courts  of  record,  or 
in  any  leet,  view  of  frank -pledge  or  law-day,  ancient  demesne  court,  hundred  court, 
court  baron,  or  in  the  court  or  courts  of  the  stannary  in  the  counties  of  Devon  and  Corn- 

(6)  Reg.  V.  Goddard,  2  F.  &  F.  361,  a.d  18GI.  No  authority  was  referred  to  in  this  case. 
Acquittal. 

(c)  1  Hawk.  P.  C.  c.  69,  s.  5 ;  Bac.  Abr.  tit.  Perjury  (A)  (rf)  Id.  Ibid. 

(«)  1  Hawk.  P.  C.  c.  69,  s.  9  ;  Bac.  Abr.  tit.  Pergury  (A).  In  Rex  v.  Nicolls,  Gloucester 
Sum.  Ass.  1838,  cor.  Patteson,  J.,  the  prisoner  had  on  the  trial  of  one  Pitt  for  larceny 
sworn  that  he  had  not  given  the  stolen  property  to  Pitt,  but  he  was  contradicted  by  other 
witnesses,  and  the  jury  disbelieved  him,  and  acquitted  Pitt,  and  he  was  convicted  of  per- 
jury in  so  swearing,  and  transported  for  seven  years.     C.  S.  G. 

(/)  Omealey  v.  Newell,  8  East  364. 

(g)  Made  perpetual  by  the  29  Eliz.  c.  5,  s.  2,  and  21  Jac.  1,  c.  28,  s.  8. 

(h)  Viz.  (as  in  sec.  1)  "the  King's  Courts  of  Chancery,  the  Star  Chamber,  the  White- 
hall, or  elsewhere  within  any  of  the  King's  dominions  of  England  or  Wales,  or  the 
marches  of  the  same,  where  any  person  or  persons  have  or  from  thenceforth  should  have 
authority  by  virtue  of  the  King's  commission,  patent,  or  writ,  to  hold  plea  of  land,  or  to 
examine,  hear,  or  determine  any  title  of  lands,  or  any  matter  or  witnesses  concerning  the 
title,  right,  or  interest  of  any  lands,  tenements,  or  hereditaments." 

^  In  a  trial  before  a  justice  of  the  peace,  if  the  plaintiff  offer  himself  as  a  witness,  is 
Bworn  and  testifies  falsely,  perjury  may  be  assigned  on  the  oath  thus  taken  :  Montgomery 
V.  State,  10  Ohio  220.  Where  a  party  to  a  suit,  on  the  trial  thereof  presents  himself  as  a 
witness  in  support  of  the  charges  against  the  adverse  party  in  his  account  book,  and 
Yolnntarily  takes  the  general  oath  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  legally  administered,  instead  of  the  more  restricted  oath  to  make  just  and  true 
answers  to  such  questions  as  shall  be  asked — and  testifies  untruly,  wittingly,  and  will- 
ingly, to  matters  material  and  legitimately  derivable  from  him,  he  may  be  convicted  of 
perjury  :  State  v.  Keene,  26  Maine  33. 
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wall ;  or  shall  likewise  unlawfully  and  corruptly  procure  or  suborn  any  witness  or 
witnesses,  which  shall  be  sworn  to  testify  in  perpetuam  rei  memoriam  ;  that  then  every 
8iich  offender  or  offenders  shall  for  his,  her,  or  their  said  offence,  beinp^  thereof  law- 
fully convicted  or  attainted,  lose  and  forfeit  the  sum  of  forty  pounds/' 

Sec.  4.  ^'If  it  happen  any  such  offender  or  offenders,  so  being  convicted  or 
attainted  as  aforesaid,  not  to  have  any  goods  or  chattels,  lands,  or  tenements,  to  the 
nlue  of  forty  pounds,  that  then  every  such  person  so  being  convict  or  attainted 
of  any  of  the  offences  aforesaid,  shall  for  hid  or  their  said  offence  suffer  imprison- 
ment by  the  space  of  one  half-year,  without  bail  or  mainprize,  and  to  stand  upon 
tbe  pillory(/)  the  space  of  one  whole  hour,  in  some  market  town,  next  adjoining  to 
the  place  where  the  offence  was  committed,  in  open  market  there,  or  in  the  market 
town  itself  where  the  offence  was  committed." 

Sec.  5.  "  No  person  or  persons,  being  So  convicted  or  attainted,  be  from  thence- 
forth received  as  a  witness  to  be  deposed  and  sworn  in  any  court  of  record  (within 
England,  Wales,  or  the  Marches  of  the  same),  until  such  time  as  the  judgment 
given  against  the  said  person  or  persons  shall  be  reversed  by  attaint(y )  or  other- 
wise; and  that,  upon  every  such  reversal,  the  parties  grieved  to  recover  his  or  their 
damages  against  all  and  every  such  person  and  persons  as  did  procure  the  said 
judgment  so  reversed  to  be  first  given  against  them,  or  any  of  them  by  action  or 
actions  to  be  sued  upon  his  or  their  case  or  cases,  according  to  the  course  of  the 
common  laws  of  this  realm." 

Sec.  6,  **  If  any  person  or  persons,  either  by  the  subornation,  unlawful  procure- 
ment, sinister  persuasion,  or  means  of  any  others,  or  by  their  own  act,  consent,  or 
agreement,  wilfully  and  corruptly  commit  any  manner  of  wilful  perjury,  by  his  or 
their  deposition  in  any  of  the  courts  before  mentioned,  or  being  examined  ad  per- 
petmm  rei  memoriam^  that  then  every  person  or  persons  so  offending,  and  being 
thereof  duly  convicted  or  attainted  by  the  laws  of  this  realm,  shall  for  his  or  their 
said  offence  lose  and  forfeit  twenty  pounds,  and  to  have  imprisonment  by  the  space 
of  six  months  without  bail  or  mainprize ;  and  the  oath  of  such  person  or  persons 
80  offending  from  thenceforth  not  to  be  received  in  any  court  of  record  within  this 
realm  of  England  or  Wales,  or  the  ''^Marches  of  the  same,  until  such  time  as  r:^:^^ 
the  judgment  given  against  the  said  person  or  persons  shall  be  reversed  by  ^  " 
attaint(/;)  or  otherwise ;  and  that  upon  every  such  reversal,  the  parties  grieved  to 
recover  his  or  their  damages  against  all  and  every  such  person  and  persons  as  did 
procure  the  said  judgment  so  reversed  to  be  given  against  them  or  any  of  them,  by 
action  or  actions  to  be  sued  upon  his  or  their  case  or  cases,  according  to  the  course 
of  the  common  laws  of  this  realm." 

Sec.  7.  ^'  If  it  happen  the  said  offender  or  offenders  so  offending  not  to  have  any 
goods  or  chattels  to  the  value  of  twenty  pounds,  that  then  he  or  they  to  bo  set  on 
the  pillory(/)  in  some  market-place  within  the  shire,  city,  or  borough,  where  the 
said  offence  shall  be  committed,  by  the  sheriff  or  his  minister?,  if  it  shall  fortune 
to  be  without  any  city  or  town  corporate ;  and  if  it  happen  to  be  within  any  such 
city  or  town  corporate,  then  by  the  said  head  officer  or  officers  of  such  city  or  town 
corporate,  or  by  his  or  their  ministers,  and  there  to  have  both  his  ears  nailed,  and 
from  thenceforth  to  be  discredited  and  disabled  for  ever  to  be  sworn  in  any  of  the 
courts  of  record  aforesaid,  until  such  time  as  the  judgment  shall  be  reversed, (A;) 
and  thereupon  to  recover  his  damages  in  manner  and  form  before  mentioned." 

The  statute  further  enacts,  that  one  moiety  of  the  said  forfeitures  shall  be  to  the 
King,  and  the  other  moiety  to  such  person  as  shall  be  grieved,  hindered,  or  molested 
by  reason  of  any  of  the  offences  before  mentioned,  that  will  sue  for  the  same,  &c. ; 
and  that  as  well  the  judge  and  judges  of  every  such  of  the  said  courts  whore  any 
mch  suit  shall  be,  and  whereupon  any  such  perjury  shall  be  committed,  as  also  the 
justices  of  assize  and  gaol  delivery,  and  justices  of  peace  at  their  quarter  sessions, 
both  within  the  liberty  and  without,  may  inquire  of,  hear,  and  determine  all  offences 

(f)  The  I  Vict.  c.  23,  abolishes  the  punishment  of  pillory  in  all  cases,  but  docs  not 
"change,  alter,  or  affect  any  punishment  whatsoever  which  may  now  by  law  bo  inflicted 
ia  respect  of  any  offence,  except  only  the  punishment  of  the  pillory." 
(/)  Abolished  by  the  6  Geo.  4,  c.  50,  s.  60,  and  Evidence^  potty  p.  618,  tt  ieq, 
(k)  See  the  last  note.  (I)  See  note  (t),  tupra. 
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against  the  said  Act.(m)  And  it  is  provided,  that  the  said  Act  shall  do  way  extend 
to  any  spiritual  or  ecclosiastical  court,  but  that  every  such  offender,  as  shall  offend 
in  term  as  aforesaid,  shall  be  punished  by  such  usual  and  ordinary  laws  as  are  used 
in  the  said  courts.(?0  And  it  is  also  provided,  that  the  said  statute  shall  not 
restrain  the  authority  of  any  judge  having  absolute  power  to  punish  perjury  before 
the  making  thereof;  but  that  every  such  judge  may  proceed  in  the  punishment  of 
all  offences  punishable  before  the  making  of  the  said  statute,  in  such  wise  as  they 
might  have  done  and  used  to  tIo  to  all  purposes,  so  that  they  set  not  on  the  offender 
less  punishment  than  is  contained  in  the  said  Act.(o) 

An  important  statute  relating  to  the  punishment  of  perjury  is  the  2  Geo.  2,  c.  25, 
s.  2,  which,  in  order  the  more  effectually  to  det^r  persons  from  committing  wilful 
and  corrupt  perjury,  or  subornation  of  perjury,  enacts,  *'that  besides  the  punishment 
already  U)  be  inflicted  by  law  for  so  great  crimes,  it  shall  and  may  bo  lawful  for 
the  court  or  judge,  before  whom  any  person  shall  be  convicted  of  wilful  and 
corrupt  perjury,  or  subornation  of  perjury,  according  to  the  laws  now  in  being, 
to  order  such  person  to  be  sent  to  some  house  of  correction  within  the  same  county 
^QP^  for  a  *time  not  exceeding  seven  years,  there  to  be  kept  to  hard  hhoT(p) 
J  during  all  the  said  time,  or  otherwise  to  be  transported  to  some  of  his  Majesty's 
plantations  beyond  the  seas,  for  a  term  not  exceeding  seven  years,(^/)  as  the  court 
shall  think  most  proper;  and  thereupon  judgment  shall  be  given,  that  the  person 
convicted  shall  be  committed  or  transported  accordingly  over  and  beside  such 
punishment  as  shall  be  adjudged  to  be  inflicted  on  such  person,  agreeable  to  the 
laws  now  in  being ;  and  if  transportation  be  directed,  the  same  shall  be  executed  in 
such  manner  as  is  or  shall  be  provided  by  law  for  the  transportation  of  felons ;  and 
if  any  person  so  committed  or  transported  shall  voluntarily  escape  or  break  prison, 
or  return  from  transportation  before  the  expinition  of  the  time  for  which  he  shall 
be  ordered  to  be  transported  as  aforesaid,  such  person,  being  thereof  lawfully  con- 
victed, shall  suffer  death  as  a  felon,  without  benefit  of  clergy,  and  shall  be  tried  for 
such  felony  in  the  county  where  he  so  escaped,  or  where  he  shall  be  apprehended." 

Besides  these  statutes,  there  are  a  great  number  relating  to  perjury  committed  in 
particular  proceedings  and  transactions,  and  by  particular  persons,  some  of  which  it 
will  be  proper  to  notice  in  this  place.  Enactments  of  this  description  are  to  be  met 
with  in  so  many  and  such  various  stiitutes  that  it  is  not  presumed  but  that  many  of 
them  have  not  come  within  the  PMitor's  observation. 

It  should  first  be  mentioned  that  the  false  afiirmation,  or  declaration,  of  any  of 
the  people  called  Quakers,  made  instead  of  an  oath,  will  subject  the  party  to  the 
penalties  of  perjury,  by  the  enactments  of  several  statutes:  7  &  8  Will.  3,  c.  34; 
8  Geo.  I.e.  (5;  and  22  Geo  2,  c.  4().  The  latter  statute  by  sec.  36  enacts,  *' that 
in  all  cases  wherein  by  any  Act  or  Acts  of  Parliament  now  in  force,  or  hereafter  to 
be  made,  an  oath  is  or  shall  be  allowed,  authorized,  directed,  or  required,  the  solemn 
affirmati(m  or  declaration  of  any  of  the  people  called  Quakers,  in  the  form  prescribed 
by  the  said  Act  made  in  the  eighth  year  of  his  said  late  Majesty's  reign, (r)  shall 
be  allowed  and  taken  instead  of  such  oath,  although  no  particular  or  express  pro- 
vision be  made  for  that  purpose  in  such  Act  or  Acts ;  and  all  persons  who  are  or 
shall  be  autliorized  or  required  to  administer  such  oath  shall  be  and  are  hereby 
authorized  and  required  to  administer  the  said  aflirmation  or  declaration  ;  and  the 
said  .solemn  aflirmation  or  declaration  so  made  as  aforesaid  shall  be  adjudged  and 
taken,  and  is  hereby  enacted  and  declared  to  be  of  the  same  force  and  effect,  to  all 
intents  and  purposes,  in  all  courts  of  justice  and  other  places  where  bylaw  an  oath 
is  or  shall  be  allowed,  authorized,  directed,  or  required,  as  if  such  Quaker  had  taken 
an  oath  in  the  usual  form :  and  if  any  person  making  such  afiirmation  or  declaration 

(m)  Sees.  8,  9.     But  sec  the  5  &  6  Vict.  c.  3Sj  post,  p.  77. 

in)  Sqc.  U.  (o)  Sec.  13. 

(/>)  The  3  Geo.  4,  c.  114,  provides  that  any  person  convicted  of  perjury  or  subornation 
of  perjury  may  be  sentenced  to  imprisonment  with  hard  labor  for  any  terra  not  exceeding 
the  term  for  which  the  court  may  imprison  for  such  offences,  in  addition  to  or  in  lieu  of 
any  other  punishment. 

(q)  Pennl  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years  by 
the  20  k  21  V'fct   c.  3,  and  27  k  28  Vict.  c.  47,  ante,  vol.  1,  p.  4. 

(r)  That  form  was  as  follows  : — *^  1,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and 
affirm." 
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phall  be  lawfully  convicted  of  having  wilfully,  falsely,  and  corruptly  affirmed  and 
declared  any  matter  or  thing,  which  if  the  Bame  had  been  deposed  in  the  usual  form 
would  have  *ainount<Kl  to  wilful  and  corrupt  perjury,  every  person  so  oifending  rute^^j 
phall  incur  and  suffer  the  like  pains,  penalties,  and  forfeitures,  as  by  the  laws  ^ 
and  statutes  of  this  realm  are  to  be  inflicted  on  persons  convicted  of  wilful  and  cor- 
rupt perjury."  But  by  sec.  37  it  is  provided,  '*  that  no  Quaker  shall  by  virtue  of 
this  Act  be  qualified  or  permitted  to  give  evidence  in  any  criminal  cases,  or  to  serve 
on  juries,  or  t(»  beir  any  office  or  place  of  profit  in  the  government." 

The  0  Geo.  4,  c.  32.  s.  1,  reciting  that  *'  it  is  expedient  that  Quakers  and  Mora- 
vians should  be  allowed  to  give  evi<lence  upon  their  solemn  affirmation  in  all  cases, 
criminal  as  woll  as  civil/'  enacts  that  "■  every  Quaker  or  Moravian,  who  shall  be 
required  to  give  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  instead  of 
taking  an  oath  in  the  usual  form,  be  permitted  to  make  his  or  her  solemn  affirma- 
tion or  declaration  in  th^  words  following,  that  is  to  say:  **  I,  A.  B.,  do  solemnly, 
sincerely,  and  truly  declare  and  affirm ;"  which  said  affirmation  or  declaration  shall 
be  of  the  same  force  and  effect  in  all  courts  of  justice,  and  other  places  where  by 
law  an  oath  is  refjuired,  as  if  such  Quaker  or  Aloravian  had  taken  an  oath  in  the 
usual  form ;  and  if  any  person  making  such  affirmation  or  declaration  shall  be  con- 
victed of  having  wilfully,  falsely,  and  corruptly  affirmed  or  declared  any  matter  or 
thing,  which  if  the  same  had  been  sworn  in  the  asual  form  would  have  amounted 
to  wilful  and  corrupt  perjury,  every  such  offender  shall  be  subject  to  the  same  pains, 
penalties,  and  forfeitures  to  which  persons  convicted  of  wilful  and  corrupt  perjury 
are  or  shall  be  subject." 

The  3  &  4  Will.  4,  c.  49,  s.  1,  enacts  that  "every  person  of  the  persuasion  of 
the  people  called  Quakers  and  every  Moravian  be  permitted  to  make  his  or  her  sol- 
emn affirmation  or  declaration,  inst^^ad  of  taking  an  oath,  in  all  places  and  ibr  all 
purposes  whatsoever  where  an  oath  is  or  shall  be  required,  either  by.  the  common 
law,  or  by  any  Act  of  Parliament  already  made,  or  hereafter  to  be  made :"  and  pro- 
vides that  '*  if  any  such  person  making  such  solemn  affirmation  or  declaration  shall 
be  lawfully  convicted,  wilfully,  falsely,  and  corruptly  to  have  affirmed  or  declared 
any  matter  or  thing,  which  if  the  same  had  been(«)  in  the  usual  form  would  have 
amounted  to  wilful  and  corrupt  perjury,  he  or  she  shall  incur  the  same  penalties 
and  forfeitures  as  by  the  laws  and  stitutes  of  this  realm  are  enacted  against  persons 
Convicted  of  wilful  and  corrupt  perjury." 

By  the  1  &  2  Vict.  c.  77,  ^'  it  shall  be  lawful  for  any  person  who  shall  have  been 
a  Quaker  or  Moravian  to  make  solemn  affirmation  and  declaration  in  lieu  of  taking 
an  oath,  as  fully  as  it  would  be  lawful  for  any  such  person  to  do  if  he  still  remained 
a  member  of  either  of  such  religious  denominations  of  Christians,"  and  persons 
guilty  of  making  false  affirmations  or  declarations  are  liable  to  the  same  punish- 
nients  as  persons  guilty  of  perjury,  in  the  same  manner  as  in  the  preceding  sta- 
tute.(/) 

By  the  1  &  2  Vict.  c.  105,  "in  all  cases  in  which  an  oath  may  lawfully  be  and 
shall  have  been  administered  to  any  person  either  *a8  a  juryman  or  a  witness,  r*2ft 
or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  any  court  of  law  or  ^ 
equity  in  the  united  kingdom,  or  on  appointment  to  any  office  or  employment,  or  on 
any  occasion  whatever,  such  person  is  bound  by  the  oath  administered :  provided 
the  same  shall  have  been  administered  in  such  form  and  with  such  ceremonies  as 
such  person  may  declare  to  be  binding;  and  every  such  person,  in  case  of  wil- 
M  felse  swearing,  may  bo  convicted  of  the  crime  of  perjury,  in  the  same  manner 
as  if  the  oath  had  b^n  administered  in  the  form  and  with  the  ceremonies  most 
commonly  adopted." 

By  the  17  &  18  Vict.  c.  125,  s.  20,  "  if  any  person  called  as  a  witness,  or  re- 
Qmred  or  desiring  to  make  an  affidavit  or  deposition,  shall  refuse  or  be  unwilling 
from  alleged  conscientious  motives  to  bo  sworn,  it  shall  be  lawful  for  the  court  or 
judge  or  other  presiding  officer,  or  person  qualified  to  take  affidavits  or  depositions, 
upon  bebg  satisfied  of  the  sincerity  of  such  objection,  to  permit  such  person,  in- 

1t)  The  word  "  sworn  "  seems  omitted  here. 
<)  The  statute  was  passed  in  cuu^icqucuce  of  Re^  v.  Dartin,  2  M.  C.  C.  R.  37 ;  2  Lew.  37. 
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stead  of  being  sworn,  to  make  his  or  her  solemn  affirmation  or  declaration  in  the 
words  following;  viz.,  "I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  de- 
clare, that  the  taking  of  any  oath  is.  according  to  my  religious  belief,  unlawful ;  and 
I  do  also  solemnl}',  sincerely,  and  truly  affirm  and  declare,"  &c.,  which  solemn 
affirmation  and  declaration  shall  be  of  the  same  force  and  effect  as  if  such  person 
had  taken  an  oath  in  the  usual  form." 

Sec.  21.  *'  If  any  person  making  such  solemn  affirmation  or  declaration  shall 
wilfully,  falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing,  which,  if  the 
same  had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilftil  and  corrupt 
perjury,  every  such  person  so  offending  shall  incur  the  same  penalties  as  by  the 
laws  and  statutes  of  this  kingdom  are  or  may  be  enacted  or  provided  against  per- 
sons convicted  of  wilful  and  corrupt  perjury." 

By  the  24  &  25  Vict.  c.  66,  s.  1,  "  if  any  person  called  as  a  witness  in  any  court 
of  criminal  jurisdiction  in  England  or  Ireland,  or  required  or  desiring  to  make  an 
affidavit  or  deposition  in  the  course  of  any  criminal  proceeding,  shall  refuse  or  be 
unwilling,  from  alleged  conscientious  motives,  to  be  sworn,  it  shall  be  lawful  for  the 
court  or  judge,  or  other  presiding  officer  or  person  qualified  to  take  affidavits  or 
depositions,  upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit  such 
person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirmation  or  declara- 
tion, in  the  words  following;  viz.,  *  I,  A.  B.,  do  solemnly,  sincerely,  and  truly 
affirm  and  declare,  that  the  taking  of  any  oath  is,  according  to  my  religious  belief, 
unlawful ;  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,'  &c.,  which 
soleuiu  affirmation  and  declaration  shall  be  of  the  same  force  and  effect  as  if  such 
person  had  taken  an  oath  in  the  usual  form." 

Sec.  2.  "  If  any  person  making  such  solemn  affirmation  or  declaration  shall  wil- 
fully, falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing  which,  if  the  same 
had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilful  and  corrupt  per- 
jury,, every  such  person  so  offending  shall  incur  the  same  penalties  as  by  the  laws 
and  statutes  of  this  kingdom  are  or  may  be  enacted  or  provided  against  persons 
convicted  of  wilful  and  corrupt  perjury." 

„5,^Q,  The  Bribery  Act,  2  Geo.  2,  c.  24,  gives  the  form  of  an  oath  to  *be  taken 
"*  -■  by  the  returning  officer;  and  then  enacts,  by  sec.  5,  "that  if  any  returning 
officer,  elector,  or  person  taking  the  oath  or  affirmation  hereinbefore  mentioned,  shall 
be  guilty  of  wilful  and  corrupt  perjury,  or  of  false  affirming,  and  be  thereof  con- 
victed by  due  course  of  law,  he  shall  incur  and  suffer  the  pains  and  penalties  which 
by  law  are  enacted  or  inflicted  in  cases  of  wilful  and  corrupt  perjury."(t/) 

The  2  Will.  4,  c.  45,  entitled  **  An  Act  to  amend  the  representation  of  the  people 
in  England  and  Wales,"  by  sec.  58  enacts  that  in  all  elections  whatever  of  members 
to  serve  in  Parliament,  "  no  inquiry  shall  be  permitted  at  the  time  of  polling  as  to 
the  right  of  any  person  to  vote,  except  only  as  follows  (that  is  to  say): — that  the 
returning  officer  or  his  respective  deputy  shall,  if  required  on  behalf  of  any  candi- 
date, put  to  any  voter  at  the  time  of  his  tendering  his  vote,  and  not  afterwards,  the 
following  questions,  or  any  of  them,  and  no  other : — 

"  1.  Are  you  the  same  person  whose  name  appears  as  A.  B.  on  the  register  of  voters 
now  in  force  for  the  county  of  (or  for  the  riding,   parts,  or 

divisions,  &c.,  or  for  the  city,  &c.,  as  the  case  may  be)  ? 

"  2.  Have  you    already  voted,  either  here  or  elsewhere  at  this  election  for  the 
county  of  (or  for  the  riding,  parts,  or  division  of  the  county  of 

or  for  the  city  or  borough  of  as  the  case  may  be)  ? 

"  3.  Have  you  the  same  qualification  for  which  your  name  was  originally  inserted 
in  the  register  of  voters  now  in  force  for  the  county  of,  &c.  (or  for  the 
riding,  &c.,  or  for  the  city,  &c.,  as  the  case  may  be,  specifying  in  each  case 
the  particulars  of  the  qualification  as  described  in  the  register)  ? 

"  And  if  any  person  shall  wilfully  make  a  false  answer  to  any  of  the  questions 
aforesaid,  he  shall  be  deemed  guilty  of  an  indictable  misdemeanor,  and  shall  be 

(u)  The  17  &  18  Vict.  c.  102,  s.  1,  repeals  this  Act,  except  sec.  3,  and  so  much  as  re- 
lates to  oaths  oi  returning  officers. 
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punished  according! j,(v)  and  the  returning  officer  or  his  deputy,  or  a  commissioner 
or  commissioners  to  he  for  that  purpose  by  him  or  them  appointed,  shall  (if  required 
on  behalf  of  any  candidate  at  the  time  aforesaid)  administer  an  oath  (or  in  case  of 
a  Quaker  or  Moravian,  an  affirmation)  to  any  voter  in  the  following  form  (that  is  to 
say)  :— 

"*  You.do  swear  (or  being  a  Quaker  or  Moravian,  do  affirm)  that  you  are  the 
same  person  whose  name  appears  as  A.  B.  on  the  register  of  voters  now  in  force 
for  the  county  of  (or  for  the  riding,  parts,  or  division  of  the  county  of 

or  for  the  city  or  borough  of  as  the  case  may  be),  and  that  you  have  not 

before  voted,  either  here  or  elsewhere,  at  the  present  election  for  the  said  county  (or 
for  the  said  riding,  parts,  or  division  of  the  said  county,  or  for  the  snid  city  or 
borough,  as  the  case  may  be).  "  So  help  you  God."(M') 

*•'  And  no  elector  shall  hereafter  at  any  such  election  be  required  to  take   p^qn 
any  oath  or  affirmation  except  as  aforesaid,  either  in  proof  of  his  freehold  or   ^ 
of  his  residence,  age,  or  other  qualification  or  right  to  vote,  any  law  or  stitute,  local 
or  general,  to  the  contrary  notwithstanding." 

The  same  statute  by  sees.  41  &  50  provides  that  the  Revising  Barristers  shall 
hold  open  courts  for  the  purpose  of  revising  the  list  of  voters  for  counties  and 
boroughs,  and  sec.  52  enacts,  that  "  every  barrister  holding  any  court  under  this 
Act  as  aforesaid  shall  have  power  to  adjourn  the  same  from  time  to  time,  and  from 
any  one  place  to  any  other  place  or  places  within  the  same  county,  riding,  parts,  or 
division,  or  within  the  same  city  or  borough,  or  within  any  place  sharing  in  the 
election  for  such  city  or  borough,  but  so  as  that  no  such  adjourned  court  shall  be 
held  after  the  25th  day  of  October  in  any  year ;  and  every  such  barrister  shall  have 
power  to  administer  an  oath  (or  in  the  case  of  a  Quaker  or  Moravian,  an  affirma- 
tion) to  all  persons  making  objection  to  the  insertion  or  omission  of  any  name  in 
any  of  such  lists  as  aforesaid,  and  to  all  persons  objected  to,  or  claiming  to  be 
inserted  in  any  of.  such  lists,  or  claiming  to  have  any  mistake  corrected  or  any  omis- 
sion supplied  in  any  of  such  lists,  and  to  all  witnesses  who  may  be  tendered  on 
either  side,  and  that,  if  any  person  taking  any  oath  or  making  any  affirmation  under 
this  Act  shall  wilfully  swear  or  affirm  falsely,  such  person  shall  be  deemed  guilty  of 
perjury,  and  shall  be  punished  accordingly."(x) 

By  the  Municipal  Corporation  Reform  Act,  5  &  6  Will.  4,  c.  76,  s.  34,  "  no 
inquiry  shall  be  permitted  at  any  election  as  to  the  right  of  any  person  to  vote  as  a 
burgess  in  any  borough  except  only  as  follows  (that  is  to  say) : — that  the  mayor  or 
other  presiding  officer  shall,  if  required  by  any  two  burgesses  entitled  to  vote  in  the 
same  borough,  put  to  any  voter  at  the  time  of  his  delivering  in  his  voting  paper, 
and  not  afterwards,  the  following  questions,  or  any  of  them,  and  no  other : — 

^  1.  Are  you  the  person  whose  name  is  signed  as  A.  B.  to  the  voting  paper  now 
delivered  in  by  you  ? 

"2.  Are  you  the  person  whose  name  appears  as  A.  B.  on  the  burgess  roll  now  in 
force  for  this  borough,  being  registered  therein  as  rated  for  property  de- 
scribed to  be  situated  in  ?  [Here  specify  the  street,  &c.,  as 
described  in  the  burgess  roll.] 

^  3.  Have  you  already  voted  at  the  present  election  ? 

*'  And  no  person  reauired  to  answer  any  of  the  said  questions  shall  be  permitted  or 
qaalificd  to  vote  until  he  shall  have  answered  the  same ;  and  if  any  person  shall 
vilfully  make  a  false  answer  to  any  of  the  questions  aforesaid,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may  be  indicted  and  punished  accordingly."(  ^) 

The  4  &  5  Vict.  c.  58,  entitled  "  An  Act  to  amend  the  law  for  the  trial  of  con- 
troverted elections,  by  sec.  75  enacts,  "  that  where  in  this  Act  anything  is  required 
to  be  verified  on  oath  to  the  House  of  Commons,  it  shall  bo  lawful  for  the  clerk  or 

(»)  See  the  cases,  j7o«^,  p.  109. 

(v)  Although  the  statute  does  not  expressly  make  the  falsely  taking  this  oath  either 
peijurj  or  a  misdemeaoor,  yet  it  is  conceived  that  it  would  be  a  misdemeanor  at  common 
l*w:i€€  Rex  r.  De  Beauvoir,  7  C.  &  P.  17  (32  E.  C.  L.  R.),  potty  p.  113. 

(z)  See  Reg.  v.  Thornhill,  j7o«t,  p.  75. 

(jf)  See  vol.  1,  p.  92,  for  this  punishment ;  and  the  cases,  j9o«<,  p.  112. 
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uto-y-i   clerk  assistant  of  *thc   House  of  Commons  to  administer  an  oath  for  ti 
-'    purpose,  or  an  affidavit  for  such  purpose  may  lawfully  bo  sworn  before  i 
justice  of  the  peace  or  master  of  the  High  Court  of  Chancery/' 

By  sec.  76,  *■  every  person  who  shall  wilfully  give  any  false  evidence  before 
House  of  Commons,  or  any  committee  or  examiner  of  recognizances,  under  the  { 
visions  of  this  Act,  or  who  shall  wilfully  swear  falsely  in  any  affidavit  authorized 
this  Act  to  be  taken,  shall,  on  conviction  thereof,  be  liable  to  the  punishment 
wilful  and  corrupt  perjury." 

The  Marriage  Act,  6  &  7  Will.  4,  c.  85,  s.  38,  enacts,  that  "every  perscm  t 
shall  knowingly  and  wilfully  make  any  false  declaration,  or  sign  any  false  notice 
certificate  required  by  this  Act,  for  the  purpose  of  procuring  any  marriage,  s) 
suffer  the  penalties  of  perjury."(3) 

The  5  &  G  Will.  4,  c.  62,  which  was  passed  for  the  purpose  of  abolishing 
necessary  oaths,  by  sec.  2  enacts,  "  that  in  any  case  where,  by  any  Act  or  A 
made  or  to  be  made  relating  to  the  revenues  of  customs  or  excise,  the  poj^t-office, 
office  of  stamps  and  taxes,  the  office  of  woods  and  forests,  land  revenues,  works,  i 
buildings,  the  war-office,  the  army  pay-office,  the  office  of  the  treasurer  of  the  navy, 
accountant-general  of  the  navy,  or  the  ordnance,  his  Majesty's  treasury,  Chelsea  H«>{ 
tal,  Greenwich  Hospital,  the  board  of  trade,  or  any  of  the  offices  of  his  Majesty's  prii 
pal  secretaries  of  st;ite,  the  India  board,  the  office  for  auditing  the  public  accounta, 
national  debt  office,  or  any  "office  under  the  control,  direction,  or  superintendence 
the  Lords  Commissioners  of  his  Majesty's  Treasury,  or  by  any  official  regulation 
any  department,  any  oath,  solemn  affirmation,  or  affidavit  might,  but  for  the  pass 
of  this  Act,  be  required  to  be  taken  or  made  by  any  persi)n  on  the  doing  of  any  j 
matter,  or  thing,  or  for  the  purpose  of  verifying  any  .book,  entry,  or  return,  or 
any  other  purpose  whatsoever,  it  shall  be  lawful  for  the  Lords  Commissioners  of 
Majesty's  Treasury,  or  any  three  of  them,  if  they  shall  so  think  fit,  by  writing  un 
their  hands  and  seals,  to  substitute  a  declaration  to  the  same  effect  as  the   oa 
solemn  affirmation,  or  affidavit  which  might,  but  for  the  passing  of  this  Act,  be 
quired  to  be  taken  or  made;  and  the  person  who  might  under  the  Act  or  A 
imposing  the  same  be  required  to  take  or  make  such  oath,  solemn  affirmation, 
affidavit,  shall,  in  presence  of  the  commissioners,  collector,  other  officor  or  pen 
empowered  by  such  Act  or  Acts  to  administer  such  oath,  solemn   affirmation, 
affidavit,  make  and  subscribe  such  declaration,  and  every  such  commissioner,  • 
lector,  other  officer  or  person  is  hereby  empowered  and  required  to  administer 
same  accordingly." 

Sec.  3.  **  The  declaration  so  substituted  is  to  be  published  in  the  Gazette,  \ 
after  twenty-one  days  from  the  date  of  the  Gazette  the  provisions  of  this  Act  an 

^09-1  *Sec.  4.  "  After  the  expiration  of  the  said  twenty-one  days,  it  shall  not 
"^J  lawful  for  any  commissioner,  collector,  officer,  or  other  person  to  admiuistei 
cause  to  be  administered,  or  receive  or  cause  to  be  received,  any  oath,  solemn  affiri 
tion,  or  affidavit,  in  the  lieu  of  which  such  declaration  as  aforesaid  shall  have  b 
directed  by  the  Lords  Commissioners  of  his  Majesty's  treasury  to  be  substitut<jd. 
Sec.  5.  '^  If  any  person  shall  make  and  subscribe  any  such  declaration  as  hen 
before  mentioned  in  lieu  of  any  oath,  solemn  affirmation,  or  affidavit  by  any  Act 
Acts  relating  to  the  revenues  of  customs  or  excise,  stamps  or  taxes,  or  post-off 
required  to  be  made  on  the  doing  of  any  act,  matter,  or  thing,  or  for  verifying  j 
book,  account,  entry,  or  return,  or  for  any  purpose  whatsoever,  and  shall  wilfi 
make  therein  any  false  statementa  as  to  any  material  particular,  the  person  mak 
the  same  shall  be  deemed  guilty  of  a  misdemeanor.'' 

By  sec.  6,  the  oath  of  allegiance  is  to  be  required  in  all  cases  as  before  the  ^ 
passed. 

(z)  The  3  Geo.  4,  c.  75,  s.  10,  contained  a  clause  makint^  persons  wilfully  swearing  i 
false  oath  in  order  to  procure  a  marriage  license  guilty  of  perjurjr,  but  that  clause  sei 
to  be  repealed  bj  the  4  Geo.  4,  c.  17,  which  is  repealed  by  the  4  Geo.  4,  c.  70,  s.  1,  1 
that  Act  contains  no  provision  making  such  false  swearing  perjury  ;  but  by  sec.  23  p 
Tides  that  where  a  marriage  is  procarfed  by  false  swearing,  the  party  may  be  cause( 
forfeit  the  property  obtained  thereby  in  the  manner  therein  provided.  See  the  ca 
onte^  p.  4. 
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By  sec.  7,  oaths  in  courts  of  justice  are  to  be  taken  in  the  same  manner  as  if  the 
Act  had  not  passed. 

Sec.  8.  "  It  shall  be  lawful  for  the  universities  of  Oxford  and  Cambridge,  and  for 
all  other  bodies  corporate  and  politic,  and  for  all  bodies  now  by  law  or  statute,  or  by 
any  valid  usage,  authorized  to  administer  or  receive  any  oath,  solemn  afiirnintion,  or 
affidavit,  to  make  statutes,  bye-laws,  or  orders  authorizing  and  directing  the  substi- 
tution of  a  declaration  in  lieu  of  any  oath,  solemn  affirmation,  or  afiidnvit  now 
rwjuirecl  to  be  taken  or  made :  provided  always  that  such  statutes,  bye-laws,  or 
orders  be  otherwise  duly  made  and  passed  according  to  the  charter,  laws,  or  regula- 
tions of  the  particular  university,  other  body  corporate  and  politic,  or  other  body  so 
authorized  as  aforesaid." 

Sec.  9.  **  In  future  every  person  entering  upon  the  office  of  churchwarden  or 
sidesman,  before  beginning  to  discharge  the  duties  thereof,  shall,  in  lieu  of  such  oath 
of  office,  make  and  subscribe,  in  the  presence  of  the  ordinary  or  other  person  before 
vhoui  he  would,  but  for  the  passing  of  this  Act,  be  required  to  take  such  oath,  a 
declaration  that  he  will  faithfully  and  diligently  perform  the  duties  of  his  office,  and 
such  ordinary  or  other  person  is  hereby  empowered  and  required  to  administer  the 
same  accordingly:  provided  always,  that  no  churchwarden  or  sidesman  shall  in 
future  be  required  to  take  any  oath  on  quitting  office,  as  has  heretofore  been 
practised." 

Sec.  10.  "  In  any  case  where,  under  any  Act  or  Acts  for  making,  maintaining,  or 
regulating  any  highway,  or  any  road,  or  any  turnpike  road,  or  for  paving,  lighting, 
watching,  or  improving  any  city,  town,  or  place,  or  touching  any  trust  relating 
thereto,  any  oath,  solemn  affirmation,  or  affidavit  might,  but  for  the  passing  of  this 
Act.  be  required  to  be  taken  oj*  made  by  any  person  whomsoever,  no  such  oath,  solemn 
affinuation.  or  affidavit  shall  in  future  be  recjuired  to  be  or  be  taken  or  made,  but  the 
person  who  might  under  the  Act  or  Acts  imposing  the  same  be  required  to  take  or 
make  such  oath,  solemn  affirmation,  or  affidavit  shall,  in  lieu  thereof,  in  the  presence 
of  the  trustee,  commissioner,  or  other  person  before  whom  he  might  under  such  Act 
or  Acts  be  required  *to  take  or  make  the  same,  make  and  subscribe  a  declara-  r^too 
tion  to  the  same  effect  as  such  oath,  solemn  affirmation,  or  affidavit,  and  such  ^ 
trustee,  commissioner,  or  other  person  is  hereby  empowered  and  required  to  admin- 
ister and  receive  the  same." 

Sec.  11.  *^  Whenever  any  person  or  persons  shall  seek  to  obtain  any  patent  under 
the  Great  Seal  for  any  discovery  or  invention,  such  person, or  persons  shall,  in  lieu 
of  any  oath,  affirmation,  or  affidavit  which  heretofore  has  or  might  be  required  to 
be  taken  or  made  upon  or  before  obtaining  any  such  patent,  make  and  subscribe,  in 
the  presence  of  the  person  before  whom  he  might,  but  for  the  passing  of  this  Act, 
be  required  to  take  or  make  such  oath,  affirmation,  or  affidavit,  a  declaration  to  the 
same  effect  as  such  oath,  affirmation,  or  affidavit ;  and  such  declaration,  when  duly 
made  and  subscribed,  shall  be  to  all  intents  and  purposes  as  valid  and  effectual  as 
the  oath,  affirmation,  or  affidavit  in  lieu  whereof  it  shall  have  been  so  made  and 
subscribed." 

Sec.  12.  "Where  by  any  Act  or  Act*  at  the  time  in  force  for  regulating  the 
bosin&'S  of  pawnbrokers,  any  oath,  affirmation,  or  affidavit  might,  but  for  the  pass- 
ing of  this  Act,  be  required  to  be  taken  or  made,  the  person  who  by  or  uiidor  such 
Act  or  Acts  might  be  ref|uired  to  take  or  make  such  oath,  affirmation,  or  affidavit, 
shall  in  lieu  thereof  make  and  subscribe  a  declaration  to  the  same  effect;  and  such 
declaration  shall  be  made  and  subscribed  at  the  same  time,  and  on  the  same  occa- 
sion, and  in  the  presence  of  the  same  person  or  persons,  as  the  oath,  affirmation,  or 
affidavit  in  lieu  whereof  it  shall  be  made  and  subscribed  would  by  the  Act  or  Acts 
directing  or  requiring  the  same  be  directed  or  required  to  be  taken  or  made ;  and 
til  and  every  the  enactments,  provisions,  and  penalties  contained  in  or  imposed  by 
any  such  Act  or  Acts,  as  to  any  oath,  affirmation,  or  affidavit  thereby  directed  or 
re<^|uircd  to  be  taken  or  made,  shall  extend  and  apply  to  any  declaration  in  lieu 
thereof,  as  well  and  in  the  same  manner  as  if  the  same  were  herein  expressly  en- 
•cted  with  reference  thereto.*' 

iSec.  13,  reciting  that  "a  practice  has  prevailed  of  administering  and  receiving 
otthfl  and  affidavits  voluntarily  taken  and  made  in  matters  not  the  subject  of  aa^ 
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judicial  inquiry,  nor  in  anywise  pending  or  at  issue  before  the  justice  of  the  peace, 
or  other  person  by  whom  such  oaths  or  affidavits  have  been  administered  or  re- 
ceived," and  that  "  doubts  have  arisen  whether  or  not  such  proceeding  is  illegal,  for 
the  more  e£fectual  suppression  of  such  practice  and  removing  such  doubts/'  enacts, 
"  that  from  and  afler  the  commencement  of  this  Act,  it  shall  not  be  lawful  for  any 
justice  of  the  peace  or  other  person  to  administer,  or  cause  or  allow  to  be  adminis- 
tered, or  to  receive,  or  cause  or  allow  to  be  received,  any  oath,  affidavit,  or  solemn 
affirmation  touching  any  matter  or  thing  whereof  such  justice  or  other  per^^n  hath 
not  jurisdiction  or  cognizance  by  some  statute  in  force  at  the  time  being(a) :  pro- 
vided always,  that  nothing  herein  contained  shall  be  construed  to  extend  to  any 
oath,  affidavit,  or  solemn  affirmation  before  any  justice  in  any  matter  or  thing  touch- 
ing the  preservation  of  the  peace,  or  the  prosecution,  trial,  or  punishment  of 
*9an  offences,  or  touching  any  proceedings  before  either  of  the  Houses  *of  Parlia- 
-l  ment  or  any  committee  thereof  respectively,  nor  to  any  oath,  affidavit,  or 
affirmation  which  may  be  required  by  the  laws  of  any  foreign  country  to  give 
validity  to  instruments  in  writing  designed  to  be  used  in  such  foreign  countries  re- 

8pectively."(^) 

Sec.  14.  ^*In  any  case  in  which  it  has  been  the  usual  practice  of  the  Bank  of 

England  to  receive  affidavits  on  oath  to  prove  the  death  of  any  proprietor  of  any 

stocks  or  funds  transferable  there,  or  to  identify  the  person  of  any  such  proprietor, 

or  to  remove  any  other  impediment  to  the  transfer  of  any  such  stocks  or  funds,  or 

relating  to  the  loss,  mutilation,  or  defacement  of  any  bank-note  or  bank  post  bill, 

no  such  oath  or  affidavit  shall  in  future  be  required  to  be  taken  or  made,  but  in 

lieu  thereof  the  person  who  might  have  been  required  to  take  or  make  such  oath 

or  affidavit  shall  make  and  subscribe  a  declaration  to.the  same  effect  as  such  oath 

or  affidavit." 

By  sec.  15,  declarations  are  substituted  in  lieu  of  the  oaths  required  by  the  5 
Geo.  2,  c.  7,  "  An  Act  for  the  more  easy  recovery  of  debts  in  his  Majesty's  planta- 
tions and  colonies  in  America,"  and  the  54  Greo.  3,  c.  15,  "An  Act  for  the  more 
easy  recovery  of  debts  in  his  Majesty's  colony  of  New  South  Wales." 

Sec.  16.  "  It  shall  and  may  be  lawful  to  and  for  any  attesting  witness  to  the  exe- 
cution of  any  will  or  codicil,  deed,  or  instrument  in  writing,  and  to  and  for  any 
other  competent  person,  to  verify  and  prove  the  signing,  sealing,  publication,  or  de- 
livery of  any  such  will,  codicil,  deed,  or  instrument  in  writing,  by  such  declaration 
in  writing  made  as  aforesaid,  and  every  such  justice,  notary,  or  other  officer  shall  be 
and  is  hereby  authorized  and  empowered  to  administer  or  receive  such  declaration." 

Sec.  17.  "  In  all  suits  now  depending  or  hereafter  to  be  brought  in  any  court  of 
law  or  equity  by  or  in  behalf  of  his  Majesty,  his  heirs  and  successors,  in  any  of  his 
said  Majesty's  territories,  plantations,  colonies,  possessions,  or  dependencies,  for  or  re- 
lating to  any  debt  or  account,  that  his  Majesty,  his  heirs  and  successors,  shall  and 
may  prove  his  and  their  debts  and  accounts,  and  examine  his  or  their  witness  or 
witnesses  by  declaration,  in  like  manner  as  any  subject  or  subjects  is  or  are  empow- 
ered or  may  do  by  this  present  Act." 

Sec.  18,  reciting  that  "  it  may  be  necessary  and  proper  in  many  cases  not  herein 
specified  to  require  confirmation  of  written  instruments  or  allegations,  or  proof  of 
debts,  or  of  the  execution  of  deeds  or  other  matters,"  enacts  that  "  it  shall  and 
may  be  lawful  for  any  justice  of  the  peace,  notary  public,  or  other  officer  now  by 
law  authorized  to  administer  an  oath,  to  take  and  receive  the  declaration  of  any  per- 
son voluntarily  making  the  same  before  him  in  the  form  in  the  schedule  to  this  Aot 
annexed ;  and  if  any  declaration  so  made  shall  be  false  or  untrue  in  any  material 
particular,  the  person  wilfully  making  such  false  declaration  shall  be  deemed  guilty 
of  a  misdemeanor." (c) 

(a)  See  Reg.  v.  Nott,  C.  &  M.  288  (41  E.  C.  L.  R.),pottj  p.  113. 

(6)  There  are  some  cases  where  a  justice  may  administer  an  oath  ont  of  his  county,  and 
the  distinction  seems  to  be  between  voluntary  and  compulsory  proceedings :  see  Uelier  v. 
The  Hundred  of  Benhurst,  Gro.  Gar.  211. 

(c)  See  anUf  vol.. I,  p.  92,  for  the  punishment,  and  see  the  cases  on  this  section,  j7o«<,  p. 
113.  By  sec.  19,  the  same  fees  are  payable  on  declarations  as  on  the  oaths,  in  lieu  of 
which  they  are  made.  By  sec.  19,  the  declaration  is  to  be  in  the  form  following : — "  I, 
A.  B.f  do  solemnly  and  sincerely  declare,  that  and  I  make  this  solemn  declara- 
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*Sec.  21.  ^'  In  any  case  where  a  declaration  is  substituted  for  an  oath  under  r^toK 
the  authority  of  this  Act,  or  by  virtue  of  any  power  or  authority  hereby  '• 
given,  or  is  directed  and  authorized  to  be  made  and  subscribed  under  the  authority 
of  this  Act,  or  by  virtue  of  any  power  hereby  given,  any  person  who  shall  wilfully 
and  corruptly  make  and  subscribe  any  such  declaration,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a  misdemeanor.''(<^) 

With  respect  to  the  first  of  the  statutes  above  set  forth,  namely,  the  5  Eliz.  c.  9,  as  it 
is  hut  little  resorted  to  at  the  present  time,  on  account  of  prosecutions  upon  it  being 
more  difficult  than  at  the  common  law,  and  as  it  did  not  alter  the  nature  of  the 
offence,  but  merely  enlarged  the  punishment,(e)  a  brief  statement  of  some  of  the 
principal  points  decided  upon  its  construction  will  probably  be  deemed  sufficient. 

In  many  instances  an  indictment  will  lie  at  common  law,  when  it  will  not  lie  upon 
this  statute.  Thus  where  a  witness  for  the  King  swears  falsely,  he  cannot  be  indicted 
on  the  statute. (/) 

It  has  been  adjudged  that  a  man  cannot  be  guilty  of  perjury  within  this  statute, 
in  any  case  wherein  he  may  not  possibly  be  guilty  of  subornation  of  perjury  within 
it ;  on  the  ground  that  it  is  reasonable  to  give  the  whole  statute  the  same  construc- 
tion; and  that  it  cannot  well  be  intended  that  the  makers  of  it  meant  to  extend  its 
pumew  farther  as  to  perjury,  which  they  appear  to  have  considered  as  the  less 
crime,  than  to  subornation  of  perjury,  which  they  seemed  to  have  esteemed  the 
greater :  and,  therefore,  since  the  clause  concerning  subornation  of  perjury,  men- 
tioning only  matters  depending  by  writ,  bill,  plaint,  or  information,  concerning  here- 
ditaments, goods,  debts,  damages,  &c.,  does  not  extend  to  perjury  on  an  indictment 
or  criminal  information,  the  clause  concerning  perjury,  ttiough  penned  in  more  gen- 
eral words,  has  been  adjudged  to  couie  under  the  like  restriction. (^<7)  And  it  has 
also  been  resolved,  that  as  the  clause  concerning  subornation  of  perjury  relates  only 
to  perjury  by  witnesses,- th&t  concerning  perjury  extends  to  no  other  perjury  than 
that  of  a  witness;  and,  therefore,  not  to  perjury  in  an  answer  in  chancery;  or  in 
swearing  the  peace  against  a  man  ;  or  in  a  presentment  by  a  homager  in  a  court 
IttTon,  or  in  a  wager  of  law,  or  in  swearing  before  commissioners  of  the  King's  title 
to  knd8.(A)  And  by  the  opinions  of  some,  a  false  affidavit  against  a  man,  in  a 
eourt  of  justice,  is  not  within  the  statute. (Q  But  it  is  observed  that  if  such  affidavit 
be  by  a  third  person,  and  relate  to  a  cause  depending  in  suit,  '''before  the  ri^oa 
eoort,  and  either  of  the  parties  in  variance  be  grieved,  hindered,  or  molested,  ^ 
inreipect  of  such  cause,  by  reason  of  the  perjury,  it  may  be  strongly  argued  that 
it  is  within  the  purview  of  the  statute.(y)  It  seems  to  be  the  better  opinion 
that  a  false  oath  before  the  sheriff  on  a  writ  of  inquiry  of  damages  is  within  the 

It  has  been  collected  from  the  clause  giving  an  action  to  the  party  grieved,  that 
BO  false  oath  is  within  the  statute,  which  does  not  give  some  person  just  cause  of 
oomplaint ;  and,  therefore,  that  if  the  thing  sworn  be  true,  though  it  be  not  known 
bj  him  that  swears  it  to  be  so,  the  oath  is  not  within  the  statute,  because  it  gives 
BO  good  ground  of  complaint  to  the  other  party,  who  would  take  advantage  of 
•Bother's  want  of  sufficient  evidence  to  make  out  the  justice  of  the  cause.(^Q     And 

tion  conscientioasly  belieTing  the  same  to  be  true,  and  by  virtue  of  the  provisions  of  an 
Act  made  and  passed  in  the  year  of  the  reign  of  his  present  Majesty,  entitled  an 

Act  *  [here  tmsert  the  title  of  tfm  Act], 

id)  See  ofi/e,  vol.  I,  p.  92,  for  the  punishment.  The  number  of  statutes,  which  contain 
cUaies  makiDg  persons  giving  false  evidence,  making  false  affidHvits,  &c.,  either  liable  to 
the  pBoishment  of  perjury  or  guilty  of  a  misdemeanor,  is  so  large  that  it  is  conceived  they 
Would  occupy  more  space  than  the  infrequency  of  the  occasions,  on  which  it  maj  bo 
■cceisarj  to  consult  them,  warrants  devoting  to  their  insertion ;  all  of  them  therefore, 
btTc  oot  been  inserted.     0.  S.  G. 

(<)  BoztoD  V.  Gouch,  3  Salk.  269.  (/)  Id.  Ibid. 

(f)  Btc.  Ab.  tit.  Perjury  (B) :  1  Hawk.  P.  C.  c.  69,  s.  19. 

(A)  I  Hawk.  P.  C.  C.  69,  s.  20 ;  Bac.  Abr.  tit.  Perjury  (B). 

(i)  3  Roll.  Abr.  77 ;  1  Roll.  79 ;  3  Keb.  345. 

OjlHawk.  P.  C.  C.69,  s.  21. 

(A)  Bm.  Abr.  tit.  Perjury  (B) ;  1  Hawk.  P.  C.  c.  69,  s.  21. 

(')lHawk.  P.  C.  c.  69,  s.  22;  Bac.  Abr.  tit  Perjnry  (B).  We  have  seen  that  this  is 
*thcnriie  at  common  law.    Ante^  p.  2. 
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upon  the  suDie  ground  no  false  oath  can  be  within  the  statute,  unless  the  party 
against  whom  it  was  sworn  suffered  some  disadvantege  by  it :  therefore,  in  every 
prosecution  on  the  stiitute,  it  is  necessary  to  set  forth  the  record  wherein  the  perjury 
is  suppot'od  U)  have  been  committed,  and  to  prove  at  the  trial  that  there  is  such  a 
record,  either  by  actually  producing  it,  or  by  an  attested  copy;  and  it  is  necessary 
not  only  to  set  forth  in  the  pleadings  the  point  wherein  the  false  oath  was  takeu,  but  to 
show  iiJso  huw  it  conduced  to  the  proof  or  disproof  of  the  matt-er  in  question. (m) 
And  if  an  action  on  the  statute  be  brought  by  more  than  one,  it  is  necessary  to 
show  how  the  perjury  was  prejudicial  to  each  of  the  plaintiffs. (n)  But  it  seems 
that  a  perjury,  which  tends  only  to  aggravate  or  extenuat^j  the  damages,  is  as  much 
within  the  statute  as  a  perjury  that  goes  directly  to  the  point  in  issue;  and  that 
perjury  committed  in  a  cause  wherein  an  erroneous  judgment  is  given,  is  a  good 
ground  of  a  prosecution  upon  the  statute  till  the  judgment  be  reversed. (o) 

It  has  been  holden  that  every  indictment  or  action  upon  this  statute  must 
exactly  pursue  the  words  of  it;  and,  therefore,  if  it  allej^ed  that  the  defendant 
deposed  such  a  matter  fnho  et  deceptive  or  faUo  et  cornipfe,  or  /also  ef  vohinfari'hy 
without  saying  voluntari^  ct  corruptee  it  is  not  good,  though  it  conclude  that  aic 
voluntan'um  et  vorrnptum  commtsit  perjunvm  contra  fomiam  statuti^  &c.  Also  it 
is  said  to  be  necessary  expressly  to  show  that  the  defendant  was  sworn  ;  and  that  it 
is  not  sufhcient  to  say  that  tacto  per  se  sacra  evangelio  ihposuU.  But  there  is  no 
need  to  show  whether  the  party  took  the  false  oath  through  the  subornatioa  of 
another,  or  of  his  own  act,  though  the  words  of  the  statute  are,  "  1/  person  a  by 
suboniattMiy  cJ&c,  or  their  own  act,  <f-c.,  shall  commit  wilful  perjury  ;^^  for  there  being 
^o^^  no  medium  between  the  branches  of  this  distinction,  they  seem  to  be  put  in 
-I  ex  abundantly  *and  to  express  no  more  than  the  law  would  have  implied,  and, 
therefore  operate  nothing.(j9) 

It  seems  that  if  perjury  be  committed  that  is  within  this  statute,  but  the  indict- 
ment concludes  not  contra  form^m  statuti,  yet  it  is  a  good  indictment  at  common 
law,  but  not  to  bring  the  offender  within  the  corporal  punishment  of  the  statute. (^) 

For  the  purpose  of  facilitating  prosecutions  for  perjury,  and  of  preventing  great 
offenders  from  escaping  punishment  by  reason  of  the  expense  attending  such  prose- 
cutions, the  23  Geo.  2,  c.  11,  s.  3,  enacts,  ^*  that  it  shall  and  may  be  lawful  to  and 
for  any  of  his  Majesty's  justices  of  assize,  or  nisi pr ins,  or  general  gaol  delivery,  or 
of  any  of  the  great  sessions  of  the  principality  of  Wales,  or  of  the  counties  palatinate; 
and  they  are  hereby  authorized  (sitting  the  court,  or  within  twenty -four  hours  after) 
to  direct  any  person  examined  as  a  witness  upon  any  trial  before  him  or  them  to  be 
prosecuted  for  the  said  offence  of  perjury,  in  case  there  shall  appear  to  him  or  them 
a  reasonable  cause  for  such  prosecution,  and  that  it  shall  appear  to  him  or%hcm 
proper  so  to  do;  and  to  assign  the  party  injured,  or  other  person  undertaking  such 
prosecution,  counsel,  who  shall  and  are  hereby  required  to  do  their  duty  without 
any  fee,  gratuity,  or  reward  ibr  the  same;  and  every  such  prosecution,  so  directed  as 
aforesaid,  shall  be  carried  on  without  payment  of  any  txix  or  duty,  and  without  pay- 
ment of  any  fees  in  court,  or  to  any  officer  of  the  court  who  might  otherwise  claim 
or  demand  the  same.  And  the  clerk  of  assize,  or  his  associate  or  prothou'Uary,  or 
other  proper  officer  of  the  court  (who  shall  be  attending  when  such  prosecutiun  ifi 
directed)  shall,  and  is  hereby  required,  without  any  fee  or  reward,  to  give  the  party 
injured,  or  other  person  undertaking  such  prosecution,  a  certificate  of  the  same  being 
directed,  together  with  the  names  of  the  counsel  assigned  him  by  the  court,  which 
certificate  shall  in  all  cases  be  deemed  sufficient  proof  of  such  prosecution  having 
been  directed  as  aforesaid :  provided  that  no  such  direction  or  certificate  shall  be 

(m)  Bac.  Abr.  tit.  Perjury  (B) ;  1  Hawk.  P.  C.  c.  69,  s.  23. 

(ft)  Id.  Ibid. 

(o)  I  Hawk.  P.  C.  c.  69,  8.  23;  Bac.  Abr.  tit.  Perjury  (B).  In  1  Hawk.  P.  Co.  69,  s.  4, 
there  is  a  qn.  whether  perjury  in  a  court,  whose  proceedings  are  afterwards  reversed  by 
error,  may  not  still  be  punished  as  perjury,  notwithstanding  such  reversal?  See  Reg.  v. 
Meek,  ante,  p.  21. 

{p)  1  Hawk.  P.  C.  c.  69,  ss.  17,  18  ;  Bac.  Abr.  tit.  Perjury  (B),  and  the  authorities  there 
cited. 

(q)  2  Hale  191,  192.     See  the  cases  cited,  vol.  1,  p.  882. 
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given  iu  evidence  upon  any  trial  to  be  had  against  any  person  upqn  a  prosecution  so 
directed  as  aforesaid." 

The  same  statute  also  makes  provision  for  the  more  easy  framing  of  indictments 
for  perjury  and  subornation  of  perjury.     The  first  section,  reciting  that  by  reason 
of  the  difficulties  attending  prosecutions  for  perjury  and  subornation  of  perjury, 
those  heiiiou"  erlmes  had  frequently  gone  unpunished,  enacts,  *'  that  in  every  in- 
formation or  indictment  to  be  prosecuted  against  any  person  for  wilful  and  corrupt 
perjury,  it  shall  be  siijfficient  to  set  jhrth  the  substance  of  the  offence  charged  upon 
the  ihjftiuiant,  and  by  tchat  court,  ar  before  whom  the  oath  was  taken  (averring  such 
conrt  or  person  or  persons  to  have  a»  competent  authority  to  administer  the  same), 
together  with  the  proper  averment  or  averments  to  falsify  the  matter  or  matters, 
wherein  the  perjury  or  perjuries  is  or  are  assigned,  without  setting  forth  the  bill, 
answer,  information,  indictment,  declaration,  or  any  part  of  any  record  or  proceed- 
ing, either  in  law  or  equity,  other  than  as  aforesaid,  and  without  setting  forth  the 
commis5*ion  or  authority  of  the  court,  or  person  *or  persons  before  whom  the   r^icoo 
perjury  was  committed."     And  the  second  section  enacts,  *'  that  in  every  in-   ^ 
luruiation  or  indictment  f»r  subornation  of  perjury,  or  for  corrupt  bargaining  or 
contracting  with  others  to  commit  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offence  charged  upon  the  defendant,  without  setting 
forth  the  bill,  answer,  information,  indictment,  declaration,  or  any  part  of  any  record 
or  proceeding,  either  in  law  or  equity,  and  without  setting  forth  the  commission  or 
authority  of  the  court,  or  per8(»n  or  persons  before  whom  the  perjury  was  committed, 
or  was  agreed  or  promised  to  be  committed."' 

It  was  lamented  by  a  very  great  judge,  that  the  party  prosecuting  for  perjury  did 
not  more  lre<juently  avail  himself  of  this  excellent  law,  made  for  the  purpose  of 
obviating  difficulties  in  drawing  the  indictmcnts.(r)  In  the  case  in  which  this 
remark  was  made,  the  commission  at  the  admiralty  session  had  been  unnecessarily 
set  forth  iu  the  indictment ;  and  it  was  admitted  that  where  a  prosecutor  undertakes 
to  set  out  in  the  indictmeut  more  of  the  proceedings  than  he  need  under  this  statute, 
he  must  set  them  forth  correctly ;  but  it  was  holden  that  the  commission  at  the 
admiralty  session  being  set  forth  as  directed  to  A.,B.,andC.,  and  others  not  named, 
of  which  number  A.,  B.,  and  C,  amongst  others,  should  always  be  one^  the  court 
must  take  it  to  mean  that  if  either  of  the  persons  named  of  the  quorum  were 
present,  it  would  be  8ufficient.(«) 

The  provisions  of  the  23  Geo.  3,  c.  11,  and  31  Geo.  3,  c.  3  (I),  are  extended  by 
the  14  &  15  Vict  c.  100.  By  sec.  19  of  this  Act  "  it  shall  and  may  be  lawful  for 
the  judges  or  judge  of  any  of  the  superior  courts  of  common  law  or  equity,  or  for 
tnyof  Her  Majesty's  justices  or  commissioners  of  assize,  nisi  prius,  oyer  and  termi- 
ner, ur  jiaol  delivery,  or  for  any  j  ustices  of  the  peace,  recorder,  or  deputy  recorder, 
chairman,  or  other  judge  holding  any  general  or  quarter  sessions  of  th6  peace,  or  for 
any  commissioner  of  bankruptcy  or  insolvency,  or  for  any  judge  or  deputy  judge  of 
any  county  conrt,  or  any  court  of  record,  or  for  any  justices  of  the  peace  in  special 
or  petty  .sessions,  or  for  any  sheriff  or  his  lawful  deputy  before  whom  any  writ  of 
iiiquiry  or  writ  of  trial  from  any  of  the  superior  courts  shall  be  executed,  in  case  it 
shall  appear  to  him  or  them  that  any  person  has  been  guilty  of  wilful  and  corrupt 
peijury  in  any  evidence  given,  or  in  any  affidavit,  deposition,  examination,  answer, 
or  other  proceeding  made  or  taken  before  him  or  them,  to  direct  such  person  to  be 
pn«ecuted  for  such  perjury,  in  case  there  shall  appear  to  him  or  them  a  reasonable 
ojuse  fur  such  prosecutions  and  to  commit  such  person  so  directed  to  be  prosecuted 
ttutil  the  next  session  of  oyer  and  terminer  or  gaol  delivery  for  the  county  or  other 

(»■)  By  Lord  Kenyon,  C.  J.,  in  Rex  v.  DowUd,  5  T.  R.  317.  And  a  case  is  mentioned  in 
which  the  Court  of  K.  B.  referred  an  indictment  for  perjury,  which  had  bc«*u  removed 
frf>m  Hick'?  Hall  to  the  master,  to  see  what  part  of  the  record  was  unnecesisury  ;  and  made 
»n  order  that  the  clerk  of  the  peace  should  pay  the  expense  incurred  by  such  uiineces:jary 
f<^rt.  The  indictment  was  drawn  to  an  exorbitant  length,  by  stating  all  the  continuances 
on  the  tormer  prosecution,  &c.:  I  Leach  201. 

(«)Rexp   Dowiin,  5  T.  R.  311. 


^  It  is  nut  necessary,  even  at  common  law,  that  the  indictment  should  specifically  state 
the  fact  which  the  defendant  attempted  to  procure  the  witness  to  swear  to :  State  v.  Hold- 
log.  1  McCord  31. 
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district  within  which  such  perjury  was  committed,  unless  such  person  shall  enter 
♦oq-i  i"^  ^  recognizance,  with  one  or  more  sufficient  surety  or  sureties,  "^conditioned 
-I  for  the  appearance  of  such  person  at  such  next  session  of  oyer  and  terminer 
or  gaol  delivery,  and  that  he  will  then  surrender  and  take  his  trial,  and  not  depart 
the  court  without  leave,  and  to  require  any  person  he  or  they  may  think  fit  to  enter 
into  a  recognizance,  conditioned  to  prosecute  or  give  evidence  against  such  person 
so  directed  to  he  prosecuted  as  aforesaid,  and  to  give  to  the  party  so  bound  to  prose- 
cute a  certificate  of  the  same  being  directed,  which  certificate  shall  be  given  without 
any  fee  or  charge,  and  shall  be  deemed  sufficient  proof  of  such  prosecution  having 
been  directed  as  aforesaid ;  and  upon  the  pfoduction  thereof  the  costs  of  such 
prosecution  shall  and  are  hereby  rcfjuired  to  be  allowed  by  the  court  before  which 
any  person  shall  be  prosecuted  or  tried  in  pursuance  of  such  direction  as  aforesaid, 
unless  such  last-mentioned  court  shall  specially  otherwise  direct ;  and  when  allowed 
by  any  such  court  in  Ireland  such  sum  as  shall  be  so  allowed  shall  be  ordered  by 
the  said  court  to  be  paid  to  the  prosecutor  by  the  treasurer  of  the  county  in  which 
such  offiincc  shall  be  alleged  to  have  been  committed,  and  the  same  shall  be  presented 
for,  raised,  and  levied  in  the  same  manner  as  the  expenses  of  prosecutions  for 
felonies  are  now  presented  for,  raised,  and  levied  in  Ireland :  provided  always,  that 
no  such  direction  or  certificate  shall  be  given  in  evidence  upon  any  trial  to  be  had 
against  any  person  upon  a  prosecution  so  directed  as  aforesaid/' 

Sec.  20.  *' In  every  indictment  for  perjury,  or  for  unlawfully,  wilfully,  falsely, 
fraudulently,  deceitfully,  maliciously,  or  corruptly  taking,  making,  signing,  or  sub- 
scribing any  oath,  affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice, 
certificate,  or  other  writing,  it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offisnce  charged  upon  the  defendant,  and  by  what  court  or  before  whom  the  oath, 
affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice,  certificate,  or  other 
writing,  was  taken,  made,  signed,  or  subscribed,  without  setting  forth  the  bill, 
answer,  information,  indictment,  declaration,  or  any  part  of  any  proceeding,  either 
in  law  or  in  equity,  and  without  setting  forth  the  commission  or  authority  of  the 
court  or  person  before  whom  such  oifence  was  committed." 

Sec.  21.  ''In  every  indictment  for  subornation  of  perjury,  or  for  corrupt  bargain- 
ing or  contracting  with  any  person  to  commit  wilful  and  corrupt  perjury,  or  for 
inciting,  causing,  or  procuring  any  person  unlawfully,  wilfully,  falsely,  fraudulently, 
deceitfully,  maliciously,  or  corruptly  to  take,  make,  sign,  or  subscribe  any  oath« 
affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice,  certificate,  or  other 
writing,  it  shall  be  sufficient,  wherever  such  perjury  or  other  offence  aforesaid  shall 
have  been  actually  committed,  to  allege  the  offence  of  the  person  who  actually  com- 
mitted such  perjury  or  other  offence  in  the  manner  hereinbefore  mentioned,  and 
then  to  allege  that  the  defendant  unlawfully,  wilfully,  and  corruptly  did  cause  and 
procure  the  said  person  the  said  offence,  in  manner  and  form  aforesaid,  to  do  and 
commit;  and  wherever  such  perjury  or  other  offence  aforesaid  shall  not  have  been 
actually  committed,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendant,  without  setting  forth  or  averring  any  of  the  matters 
♦401  ^^  things  hereinbefore  *rendered  unnecessary  to  be  set  forth  or  averred  in  the 
-•  case  of  wilful  and  corrupt  perjury." 

Sec.  22.  ^'A  certificate  containing  the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  trial  for  any  felony  or  misdemeanor,  purporting 
to  be  signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody  of  the 
records  of  the  court  where  such  indictment  was  tried,  or  by  the  deputy  of  such 
clerk  or  other  officer  (for  which  certificate  a  fee  of  six  shillings  and  eightpeuce  and 
no  more  shall  be  demanded  or  taken),  shall  upon  the  trial  of  any  indictment  for 
perjury  or  subornation  of  perjury  be  sufficient  evidence  of  the  trial  of  such  indict- 
ment for  felony  or  misdemeanor,  without  proof  of  the  signature  or  official  character 
of  the  person  appearing  to  have  signed  the  same." 

It  has  been  holden,  on  motion  in  arrest  of  judgment,  that  several  persons  cannot 
be  joined  in  one  indictment  for  perjury,  the  crime  being  in  its  nature  several. (^) 
But  this  does  not  apply  to  subornation  of  perjury. (u) 

{t)  Rex  V.  Philips,  2  Str.  921. 

{u)  Reg.  V.  Rhodes,  2  Ld.  Raym.  886.  In  Reg.  v.  Goodfellow,  0.  k  M.  569,  one  defend- 
ant was  indicted  for  perjury,  and  the  other  for  suborning  him  to  commit  the  peijary,  and 
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With  respect  to  the  veniLe  in  an  indictment  for  perjury,  it  may  be  briefly  observed 
that  the  parish  or  place,  unless  used  as  giving  some  specific  local  description,  will 
DOt  be  material,  and  that  it  will  be  sufficient  to  show  the  offence  committed  anywhere 
within  the  county.     But  an  indictment  was  formerly  holden  to  be  bad  for  laying 
the  offence  to  have  been  committed  '^  at  the  Guildhall  of  the  city  of  London," 
without  stating  any  parish  or  ward.(t;)     The  venue  in  the  margin  would  now,  how- 
ever, be  8ufficient.(ii7)     In  a  case  where  perjury  had  been  committed  in  the  booth- 
hall  within  the  limits  of  the  city  of  Gloucester,  which  is  a  county  of  itself,  on  the 
trial  of  a  cause  before  a  jury  of  the  county  at  large,  it  was  holden  that  the  indict- 
ment  might  be  found  and  tried  by  juries  of  the  county  at  large. (x)     And  where 
perjury  had  been  committed  on  the  trial  of  an  indictment  at  the  Worcester  quarter 
aefldons,  which  were  held  in  the  Guildhall  at  Worcester,  which  is  situate  in  the 
eounty  of  the  city  of  Worcester,  it  was  held  that  the  indictment,  which  was  found 
by  the  grand  jury  of  the  county  of  the  city  of  Worcester,  was  good,  as  it  was  pre- 
ferred in  the  county  where  the  oath  was  actually  taken.(y)     A  sufficient  venue  was 
holden  to  be  laid  on  the  act  of  taking  the  false  oath  in  a  case  where  perjury  was 
asaigDed  on  an  affidavit  of  an  attorney  of  the  court  made  in  answer  to  a  summary 
application  against  him,  and  where  it  was  objected  that  it  was  not  stated  where  the 
ooort  was  holden  when   the  original  application  was  made,  or  when  the  rule  was 
made,  calling  upon  the  defendant  to  answer  the  charge,  it  '''being  expressly   r-^.^ 
averred  that  the  defendant  '^  then  and  there  before  the  said  court  was  duly   ^ 
Bwom/Vz)     In  the  instance  of  making  an  affidavit  in  the  country,  the  party  is  not 
to  be  ioaicted  where  the  affidavit  may  happen  to  be  used,  but  in  the  county  where 
the  offence  was  completed,  by  making  the  false  oath.(a) 

The  indictment  must  also  contain  an  allegation  of  timcj  which  is  sometimes  ma- 
terial and  necessary  to  be  laid  with  precision,  and  sometimes  not.(^)  Where  it  is 
Dot  material,  it  need  not  be  positively  averred ;  and  if  under  a  videlicet,  it  may  be 
rejected.(c)  In  a  case  where  an  indictment  for  perjury,  charged  to  have  been  com- 
mitted in  the  defendant's  answer  to  a  bill  of  discovery  filed  in  the  Court  of  Ex- 
chequer, alleged  that  the  bill  was  filed  on  a  day  specified,  it  was  holden  that  the 
<lay  was  not  material,  as  it  was  not  alleged  as  part  of  the  record :  and,  therefore, 
that  it  was  no  variance,  though  the  bill,  when  produced,  appeared  to  be  entitled  * 
generally  of  a  preceding  term.Cd )  But  in  the  same  case  where  an  assignment  of 
perjury  alleged  that  the  defendant,  at  the  time  of  effecting  a  policy  of  insurance 
purporting  to  have  been  underwritten  by  A.,  B.,  0.,  and  others,  on  a  day  specified, 
well  knew,  &c.,  and  it  appeared  on  producing  the  policy  that  A.  underwrote  it  on  a 
different  day,  the  defect  was  holden  to  be  fatal,  although  it  appeared  that  B.,  C, 
ic.,  did  underwrite  the  policy  on  that  day.(6)  Where  the  perjury  was  assigned  in 
aoiwer  to  a  bill  alleged  to  have  been  filed  in  a  particular  term,  and  a  copy  produced 


DO  objection  taken  to  both  being  iacladed  in  the  same  indictment ;  and  it  should  seem 
Bone  conld  have  been  successfully  taken  on  that  ground,  as  it  is  like  the  case  of  principal 
tad  accessory  before  the  fact,  included  in  the  same  indictment.     C.  S.  G. 

(»)  Harris's  case,  2  Leach  800.  But  see  Rex  v.  Woodward,  R.  k  M.  C.  G.  R.  323,  anttf 
ToL  2,p.  1054.     C.  S.  G. 

(tc)  See  the  14  &  15  Vict.  c.  100,  s.  23,  ante^  vol.  2,  p.  323. 

(z)  Rex  V.  Gough,  Dougl.  791.  In  this  case  a  charter  had  made  Gloucester  a  county  of 
itself,  reseryiog  only  the  trial  of  matters  arising  in  the  county  at  large  within  Gloucester 
If  before.  The  judges  intimated  their  opinions  that  the  indictment  might  be  in  either 
eoQoty,  but  they  were  clear  it  might  be  in  the  county  at  large. 

(y)  Rex  r.  Jones,  6  G.  &  P.  137  (25  E.  G.  L.  R.),  Tindal,  C.  J. 

ii)  Rex  r.  Grossley,  7  T.  R.  315,  ante^  p.  4. 

[d  By  Lord  Kenyon,  G.  J. ;  Id.  Ibid. 

{h)  Rex  V,  Aylett,  1  T.  R.  69.  In  Reg.  r.  Kimpton,  2  Gox  G.  G.  296,  Parke,  B.,  doubted 
vbether  an  aTerment  of  the  materiality  of  a  thing  occurring  on  "  Monday,  the  29th  of 
iuie,  in  the  year  1846,"  was  sufficient  after  verdict,  as  the  proper  course  is  either  to  state 
the  year  of  our  Lord,  or  the  year  of  the  monarch's  reign ;  and  he  left  the  prisoner  to  his 
writ  of  error. 

{«)  Bex  r.  Aylett,  1  T.  R.  70,  71. 

(/)  Rex  V,  Hucks.  cor.  Lord  Ellenborough,  G.  J.,  1  Stark.  R  621  (2  R.  G.  L.  R.).  And 
we  Butall  v.  Straton,  1  H.  B.  49  ;  Woodford  r.  Ashley,  2  Gampb.  193,  and  1  Stark.  Grim. 
Plead.  122. 

(«)  Rex  V.  Hacks,  1  SUrk.  R.  521  (2  E.  G.  L.  R.). 

TOL.   III.- 
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was  of  a  bill  amended  in  a  subsequent  term,  by  order  of  the  court,  it  was  held  to 
be  no  variance,  the  amended  bill  being  part  of  the  original  bill.(/)  So  it  has 
been  held  on  an  indictment  for  perjury  committed  on  the  trial  of  a  cause  at  nisi 
prius  to  be  no  variance  that  the  nisi  prius  record  states  the  trial  to  have  been  on  a 
day  different  from  that  stated  in  the  indictment,  there  being  no  express  reference 
in  the  indictment  to  the  record.(<7) 

It  is  proper  to  make  such  a  statement  by  way  of  inducement  as  will  be  sufficient 
to  explain  the  assignment  of  perjury,  and  make  it  intelligible  and  consistent.  And 
the  statements  in  the  indictment  must,  in  general,  be  made  with  great  accuracy. 
An  indictment  for  perjury  stating  a  bill  of  Middlesex  as  *^  issuing  out  of  the  office 
of  the  chief  clerk  assigned  to  inrol  pleas  in  the  court,''  &c.,  has  been  holden  to  be 
bad. (A)  And  a  misrecital  of  the  judgment-roll  of  the  cause,  at  the  trial  of  which 
the  perjury  is  alleged  to  have  been  committed,  is  also  fatal.(t)  And  if  the  indict- 
*4.21  ^^"^  *state  that  at  the  assizes,  holden  before  justices  assigned  to  take  the 
-*  said  assizes,  the  oath  was  taken  before  A.  B.,  one  of  the  said  justices,  the 
said  justice  then  and  there  having  power,  &c.,  it  will  be  a  fatal  variance  if  the  oath 
was  administered  when  the  judge  was  sitting  under  the  commission  of  oyer  and 
terminer  and  gaol  delivery.(y) 

An  indictment  for  perjury  alleged  that  at  the  assizes  holden  for  the  county  of 
Stafford,  on,  &c.,  at,  &c.,  before  Sir  J.  P.,  &c.,  ^'justices  assigned  to  take  the  assizes 
in  and  for  the  said  county,"  one  Corns  was  tried  for  a  rape,  and  that  the  prisoner 
on  that  trial  swore,  &c.  The  record  of  the  former  trial  stated  it  to  have  taken 
place  '^  at  the  assizes  and  genera]  session  of  oyer  and  terminer."  It  was  objected 
that  the  indictment  was  bad,  as  an  indictment  for  rape  could  not  be  tried  under  the 
commission  of  assize.  Greaves,  Q.  C,  doubted  whether  the  indictment  was  neces- 
sarily bad  ;  as  the  indictment  for  rape  might  have  been  removed  by  certiorari^  and 
tried  on  the  civil  side ;  in  which  case  the  allegation  that  it  was  tried  at  the  assizes 
might  sufBcc.(A;) 

It  was  further  objected  that  there  was  a  variance,  as  the  record  produced  showed 
that  the  trial  had  taken  place  in  the  crown  court,  and  thereupon  an  amendment  of 
the  indictment  was  prayed.  Greaves,  Q.  C,  consulted  Williams,  J.,  and  they 
*  agreed  that  there  was  a  variance,  but  that  there  was  no  power  to  amend  the  indict- 
ment under  the  9  Geo.  4,  c.  15,  as  the  allegation  was  the  statement  of  a  fact,  viz. 
the  court  before  which  the  trial  took  place,  and  was  not  the  ^^  recital  or  setting 
forth"  of  "  any  matter  in  writing  or  print"  within  that  Act.(Q 

An  indictment  alleged  that  a  trial  took  place  at  a  session  of  gaol  delivery  before 

(/)  Rex  V.  Waller,  Mich.  6  Geo.  1 ;  3  Stark.  Evid.  856. 

\g)  Rex  V.  Coppard,  Moo.  &  M.  118 ;  3  C.  &  P.  69  (14  E.  C.  L.  R.),  per  Lord  Tenterden, 
C.  J.,  on  the  authority  of  Purcell  v.  Macnamara,  9  East  156,  where  m  an  actioo  for  a  mali- 
cious prosecution  it  was  held  to  be  no  variance  that  the  record  of  acquittal  stated  the 
acquittal  to  have  been  on  a  different  day  from  that  laid  in  the  declaration,  as  the  day 
named  in  the  declaration  was  not  laid  as  part  of  the  description  of  the  record  of  acquittal. 

(A)  Rex  V.  Scole,  Peake  N.  P.  R.  112,  Lord  Kenyon,  C.  J. 

(t)  Rex  r.  Eden,  1  Esp.  R.  97,  Lord  Kenyon,  C.  J.  The  indictment  alleged  that  the 
cause  came  on  to  be  tried  before  Lloyd,  Lord  Kenyon,  &c.,  William  Jones  being  associ- 
ated, &c. ;  and  from  the  judgment-roll  it  appeared  that  Roger  Kenyon  was  associated, 
&c. ;  and  the  variance  was  held  to  be  fatal. 

(j)  Rex  V.  Lincoln,  MS.,  Bayley,  J.,  and  R.  k  R.  421. 

(k)  See  the  precedents,  2  Chitt.  C.  L.  366,  367  (a),  of  indictments  for  perjury  on  the 
trial  of  causes  at  the  assizes,  which  are  in  the  form  of  this  indictment;  though,  according 
to  3  Bi.  C.  60,  the  commission  of  assize  is  to  take  the  verdict  of  a  peculiar  species  of  jury, 
called  an  assize.  Blackstone  also  speaks  of  a  commission  of  assize  being  issued  each 
circuit ;  but  no  such  commission  is  now  issued,  and  the  cases  tried  on  the  civil  side  are 
tried  under  the  commission  of  assize.  And  this  is  according  to  what  Lord  Holt  said 
(Bullock  V.  Parsons,  2  Salk.  454),  **  The  authority  of  the  judge  of  nisi  prius  is  not  by  the 
distringas,  but  by  the  commission  of  assize ;  for  it  is  the  13  Ed.  3,  c.  30,  which  gives  the 
trial  by  nisi  prius,  and  by  that  statute  the  trial  by  nisi  prius  is  given  before  justices  of 
assize  "  It  is  clear,  therefore,  that  where  perjury  is  committed  either  on  a  civil  or  crimi- 
nal trial  at  nisi  prius  on  circuit  the  trial  ought  to  be  alleged  to  have  taken  place  before 
the  justices  assigned  to  take  the  assizes. 

(l)  Reg.  V.  Fairburn,  Stafford  Sum.  Ass.  1850,  MSS.  C.  S.  G.  The  prisoner  was  acquit- 
ted, or  the  points  would  have  been  reserved.  It  seems  clear  that  the  amendment  in  such 
a  case  might  now  be  made  under  the  14  k  15  Vict.  c.  100,  s.  \iP09t^  Evidence. 


CHAP.  I.]        ^         Of  Perjury. — Indictment,  &c.  42 

Lord  Campbell,  chief  justice  of  our  lady  the  Queen,  assigned  to  take  pleas  before 
the  Queen  herself,  and  Sir  E.  V.  Williams,  knight,  one  of  the  justices  of  our  said 
lady  the  Queen  of  her  Court  of  Common  Pleas,  assigned  to  deliver  the  said  gaol  of 
the  prisoners  therein.  It  was  objected  that  the  words  "  assigned  to  deliver,  &c.," 
did  not  apply  to  Lord  Campbell,  but  only  to  Mr.  J.  Williams ;  but  on  its  appearing 
that  the  record  had  ^^  and  others  their  fellow  justices  assigned  to  deliver,"  &c.,  Tal- 
fourd,  J.,  directed  the  indictment  to  be  amended.(m) 

"^ Where  an  indictment  for  perjury  alleged  the  former  trial  to  have  taken   r^tcAo 
place  "  at  the  assizes  and  general  session  of  the  delivery  of  the  gaol,"  it  was   *- 
objected  that  this  was  an  impossible  combination  of  civil  and  criminal  jurisdiction, 
and  Talfourd,  J.,  ordered  the  word  assizes  to  be  struck  out  of  the  indictment. (n) 

Where  an  indictment  for  perjury  committed  in  a  written  deposition  before  a 
magistrate,  in  which  deposition  a  word  necessary  to  the  sense  had  been  omitted,  set 
out  the  substance  and  effect  of  the  deposition,  and  supplied  a  word  which  the  sense 
required,  as  though  it  were  actually  in  the  deposition,  the  variance  was  holden  to  be 
fatal.(o)  And  where  a  count  in  an  indictment  undertakes  to  set  put  continuously 
the  substance  and  effect  of  what  the  defendant  swore  upon  his  examination,  it  must 
be  proved  that  in  substance  and  effect  he  swore  the  whole  of  what  is  set  out,  though 
several  distinct  assignments  of  perjury  are  made  thereon.(p)* 

Where  a  perjury  is  assigned  upon  several  parts  of  an  affidavit,  and  such  parts  are 
set  out  continuously,  it  is  no  variance  if  such  parts  are  separated  by  other  inter- 
vening matter,  provided  what  intervenes  does  not  vary  the  effect  of  what  is  set  out. 
An  indictment  for  perjury  alleged  to  have  been  committed  in  an  affidavit,  set  out 
various  matters  deposed  to  as  if  they  had  been  continuous  in  the  affidavit,  but  on 
the  production  of  the  affidavit,  it  appeared  that  the  parts  set  out  in  the  indictment 
were  not  continuous,  but  were  separated  by  the  introduction  of  other  matter.  It 
was  contended  that  there  was  clearly  a  variance  between  the  affidavit  set  out  in  the 
indictment  and  that  given  in  evidence.  The  proper  mode  of  stating  it  was,  ^^  in  one  part 
whereof  the  defendant  swore  such  and  things,  and  in  another  part  whereof  he  swore 
certain  other  things."  In  actions  or  indictments  for  libel  such  a  variance  would  be 
clearly  fatal.  Abbott,  C.  J. :  **  In  actions  or  indictments  for  libel  the  tenor  must  be 
set  out;  in  indictments  for  perjury  it  is  sufficient  to  state  the  substance  and  effect 
of  the  false  oath  ;  the  variance  pointed  out  is  therefore  immaterial."(g)  And  the 
same  has  been  held  as  to  evidence  given  upon  a  trial.  An  indictment  for  perjury 
committed  on  the  trial  of  an  action  for  as;<ault  and  battery,  charged  the  defendant 
with  having  sworn  that  the  plaintiff  spit  in  the  defendant's  face  before  the  defend- 
ant struck  him,  and  that  he,  the  defendant,  in  the  indictment,  had  not  said  p^j. 
certain  words,  and  assigned  perjury  on  both  statements.     The  *evidence  given   ^ 

(w)  Reg.  V.  Child,  5  Cox  C.  C.  197 ;  Spr.  Ass.  1851. 

(n)  Reg.  f?.  Child,  ft  Cox  C.  C.  197.  The  copy  of  the  record  described  the  coart  as  a 
Funeral  session  of  oyer  and  terminer  and  gaol  delivery,  and  Talfourd,  J.,  ordered  the  in- 
dictmcDt  to  be  ninend<d  Accordingly. 

(o)  Kex  r.  Taylor,  1  Campb.  104,  Kllenborough,  G  J.  The  deposition  should  have  been 
fietout  literally,  and  the  meaning  ex[tlained  by  an  innuendo.  The  indictment  stated  that 
the  defendant  went  before  a  justice  of  the  peace,  and  swore  in  substance  to  the  effect 
following,  that  is  to  say,  &c.,  and  part  of  the  deposition  so  set  forth  was  that  a  person 
tbtrrein  named  a8«Auheil  the  deponent  with  an  umbrella,  and,  at  the  same  time^  threatened 
to  {(hoot  her  with  a  pistol ;  but  when  the  deposition  was  produced  it  appeared  that,  after 
'laiiiig  the  ASi>Ault  with  the  umbrella,  it  proceeded  thus,  "  and  at  the  tame  threatened  to 
flioot,"  &c..  omitting  the  word  time. 

(;>)Rex  V.  Lcete,  2  Campb.  134,  Lord  Rllenborough,  0.  J.,  poet^  p.  87.  It  appears, 
however,  that  in  R«-g.  v.  Rhodes,  2  Lord  Raym.  886,  it  was  holden,  upon  an  indictment 
<^<>niHining  only  one  count,  that  although  all  the  assignments  of  perjury  but  one  were 
Adjudgment  should  not  be  arrested.     And  see  Compagnon  v,  Martin,  2  Black.  R.  790. 

[q)  Rex  V.  Callanan,  6  B.  &  C.  102  (13  E.  C.  L.  R.). 

*  In  a  prosecution  for  perjury,  if  the  indictment  sets  forth  that  a  *'  warrant  for  debt  by 
tccouDt  for  rent,"  was  sued  out  by  the  defendant — and  the  warrant  given  iu  evidence 
*bows  that  the  claim  was  not  for  rent,  but  for  other  things;  this  is  such  a  variance  as  to 
Mclnde  the  warrant  from  being  given  in  evidence :  Comm.  r.  Hickman,  2  Virg.  Cas.  323. 
•As  indictmant  for  perjury  must  set  out  the  substance  and  effect  of  the  testimony  in 
fiviog  which  the  perjury  is  alleged :  State  o.  Groves,  Barb.  (Law)  402. 
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by  the  defendant  on  the  former  trial  contained  all  the  matter  charged  as  perjury, 
but  other  matter  intervened  between  the  statement  as  to  the  spitting  and  that  as  to 
the  words.  It  was  objected  that  this  was  a  variance,  as  the  evidence  charged  as 
perjury  in  the  indictment  appeared  to  have  been  given  continuously ;  but  Abbott,  C.  J., 
held  it  was  immaterial,  as  what  intervened  did  not  vary  the  effect  of  what  was 
stated.(r) 

In  an  indictment  for  perjury  committed  before  a  select  committee  of  the  House 
of  Commons,  it  was  averred  that  the  election  was  held  by  virtue  of  a  certain  precept 
of  the  high  sheriff,  by  him  duly  issued  to  the  bailiff  of  the  borough  of  New  Malton ; 
and  it  was  holden  that  this  was  not  matter  of  description,  and  that  the  production 
of  a  precept,  which  in  fact  issued  to  the  bailiff  of  the  borough  of  New  Malton, 
though  directed  to  the  bailiff  of  the  borough  of  Malton,  was  sufficient.  But  the 
indictment  also  stated  that  A.  and  B.  were  returned  to  serve  as  burgesses  for  the 
said  borough  of  New  Malton ;  and  this  was  considered  as  a  description  of  the 
indenture  of  return,  in  which  the  borough  was  described  as  the  borough  of  Malton ; 
and  the  variance  was  holden  to  be  fatal.(«)  But  where  an  information  for  perjury 
committed  before  a  select  committee  of  the  House  of  Commons,  stated  that  the 
committee  was  chosen  to  try  and  determine  the  merits  of  an  election,  and  that  the 
committee  were  sworn  "  to  try  the  merits  of  the  petition  referred  to  them  ;"  it  was 
held  that  the  committee  was  well  described,  although  by  the  10  Geo.  3,  c.  16,  s.  13, 
they  were  to  be  a  committee  "  to  try  and  determine  the  merits  of  the  return  or 

election."(0 

An  indictment  may  be  supported  upon  an  answer  in  a  court  of  equity,  though 

the  answer  is  not  correctly  entitled  and  the  name  of  one  of  the  parties  be  mistaken. 
Thus  where  an  indictment  alleged  that  Francis  Cavendish  Aberdeen  and  others 
exhibited  their  bill  in  the  exchequer,  &c.,  and,  on  the  production  of  the  bill,  the 
complainants  on  the  face  of  it  purported  to  be  </.  C.  Aberdeen,  and  others,  it  was 
holden  that  this  was  not  a  variance,  and  that  it  was  competent  to  the  prosecutor  to 
prove,  by  other  means  than  by  the  bill  itself,  the  allegation  that  Francis  Cavendish 
Aberdeen  did,  in  fact,  exhibit  his  bill  (u)  And  it  was  further  holden  not  to  be  a 
variance,  although  after  the  allegation  in  question,  and  ailer  setting  out  such  parts 
of  the  bill  as  were  necessary,  these  words  were  added,  ^^  as  appears  by  the  said  bill, 
&c.,  filed  of  record ;  on  the  ground  that  these  words  referred  to  the  last  antecedent, 
and  could  not  be  considered  as  incorporated  with  the  prefatory  allegation  that 
Francis  Cavendish  Aberdeen  exhibited  his  bill.(t;)  And  in  an  indictment  for  per- 
jury committed  in  an  answer  to  a  bill  in  chancery,  where  the  bill  was  stated  to  have 
been  filed  by  A.  against  B.  (the  defendant  in  the  indictment)  and  another,  though 
in  fact  it  was  filed  against  B.,  C,  and  D.,  the  variance  was  holden  not  to  be  fatal ; 
inin-t  the  perjury  being  assigned  on  a  part  of  the  answer  which  was  material  between 
■I  A.  and  B.(tr)*  So  where  an  '^'indictment  for  perjury  in  answer  to  a  bill  in 
chancery  described  the  bill  as  exhibited  against  three  persons  only,  viz.,  A.,  B.,  and 
C,  and  the  bill  when  produced  appeared  to  be  against  A.,  B.,  and  D. ;  Abbott,  C.  J., 
held  that  this  was  not  a  fatal  variance,  and  that  the  bill  produced  must  be  con- 
sidered as  the  same  described  in  the  indictment.  If  the  indictment  had  professed 
to  set  forth  the  title  of  the  bill,  such  a  variance  would  have  been  fatal,  but  the  bill 
was  substantially  described,  and  that  was  sufficient.(a;^  So  if  an  indictment  for 
perjury  state  that  there  was  a  suit  depending  in  the  Ecclesiastical  Court  between  W. 

(r)  Rex  V.  Solomon,  R.  k  M.  N.  P.  R.  262. 

a)  Rex  V,  Leefe,  2  Campb.  134.  [t)  Rex  v.  Dunn,  1  Dowl.  k  R.  10. 

ti)  Rex  V.  Roper,  6  M.  &  S.  327 ;  1  SUrk.  R.  518,  Lord  Ellenborough,  C.  J. 

v)  Id.  Ibid. 

[tr)  Rex  V.  Benson,  2  Gamp.  508,  Lord  Ellenborough,  C.  J. 

(z)  Rex  V.  Powell,  R.  k  M.  N.  P.  R.  101. 

^  An  indictment  for  perjury  in  swearing  to  an  answer  in  Chancerj,  should  set  out  to 
which  bill  and  answer :  Lodge's  case,  2  Gratt.  579 ;  Comm.  v.  Warden,  10  Mete.  406.  In 
the  trial  of  an  indictment  lor  perjury  in  an  answer  to  a  bill  of  discovery,  the  certificate  of 
the  magistrate  before  whom  the  answer  was  sworn  to,  on  proof  of  the  handwriting  of  his 
signature,  is  competent  and  sufficient  primA  facie  evidence  of  the  administration  of  the 
•atfa  to  the  defendant :  Ibid.      i.< 
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Peacock  and  R.  Miles,  and  the  proceedings  in  that  court  state  that  the  suit  was  be- 
tween W.  Peacock  and  R.  Miles,  the  elder,  this  is  no  variance.(y) 

Where  an  indictment  alleged  that  an  action  was  pending  "  in  the  Whitechapel 
co'nnty  court  of  Middlesex,  holden  at  the  court-house  in  Osborn  street),  Whitechapel, 
in  the  county  of  Middlesex,  &c.,  before  J.  M.,  then  and  there  being  the  judge  of  the 
said  court;"  and  it  was  objected  that  the  description  ought  to  have  been  'Hhe 
county  court  of  Middlesex  holden  at  Whitechapel,  in  the  county  of  M.,"  in  pursu- 
ance of  the  9  &  10  Vict.  c.  95 ;  the  Court  of  Exchequer  Chamber  held  that  it  did 
fiofficiently  appear  that  the  court  was  held  in  pursuance  of  that  statute;  for  it  was 
allied  to  be  a  county  court,  and  held  before  a  single  judge. (z) 

It  has  been  holden  that,  though  there  be  two  counts  in  the  original  proceeding, 
in  averment  that  an  wue  came  on  to  be  tried  is  not  a  variance.(a)  And  where  an 
indictment  for  perjury  alleged  that  a  certain  issue  in  a  plea  of  debt  came  on  to  be  tried, 
tnd  that,  upon  the  trial  of  the  said  issue  so  joined  between  the  parties,  certain  questions 
became  material,  ^.,  but  by  the  record  it  appeared  that  three  issues  had  been 
joined  on  three  pleas ;  it  was  objected  that  it  was  impossible  to  know  to  which  of 
them  the  averment  of  materiality  referred ;  but  Erie,  J.,  held  that  ^^  issue'*  was 
wmen  coUecttvum,  and  overruled  the  objection. (6) 

And  a  variance  between  the  affidavit  actually  sworn,  and  in  which  the  perjury  was 
charged  to  have  been  committed,  and  the  affidavit  stated  in  the  indictment,  by 
leaving  out  the  letter  s  in  the  word  understood,  was  holden  to  be  immaterial.(c)  In 
t  subsequent  case,  the  defendant  was  tried  on  an  indictment  for  perjury,  committed 
in  giving  evidence  as  the  prosecutor  of  an  indictment  against  A.  for  an  assault ;  and 
it  appeared  that  the  indictment  for  the  assault  charged  that  the  prosecutor  had  re- 
ceived an  injury,  *'  whereby  his  life  was  greatly/  despaired  of;'''  but  that  in  the 
indictment  for  perjury,  the  indictment  for  the  assault,  being  introduced  in  these 
words,  "  which  indictment  was  presented  in  manner  and  form  following^  that  is  to 
Kiy/'  and  then  set  forth  at  length,  did  not  recite  the  above-mentioned  passage  cor- 
rectly, bnt  omitted  the  word  "  despaired  ;"  upon  which  the  counsel  for  the  *de-  ri^±c! 
fendant  admitted  that  it  was  not  necessary  to  have  recited  the  indictment  for  the  *- 
assault;  but  he  contended  that  the  prosecutor,  by  the  words,  "  in  manner  and  form 
folbioing,  that  is  to  say,''  had  undertaken  to  recite  it;  and  that,  having  so  done,  he 
was  bound  to  set  it  forth  verbatim.  But  the  learned  judge  overruled  the  objection, 
and  said,  that  the  word  ^^  tenor"  had  so  strict  and  technical  a  meaning  as  to  make  a 
literal  recital  necessary;  but  that  by  the  words  ''  in  manner  and  form  following,  that 
u  to  my,"  nothing  more  was  made  requisite  than  a  substantial  recital ;  and  that  the 
variance,  therefore,  in  the  present  case  was  only  matter  of  form,  and  did  not  vitiate 
theindictment.(c?) 

An  indictment  for  perjury  alleged  that  the  prisoner  falsely  swore  "  in  substance 
and  to  the  effect  following,"  and  then  set  out  in  totidem  verbis  and  in  the  first  person 
a  deposition  of  the  prisoner  in  the  English  language,  but  it  appeared  that  the 
prisoner  was  examined  in  Welsh  through  an  interpreter,  and  that  his  examination 
was  translated  into  English,  taken  down  in  writing,  and  signed  by  the  prisoner ;  and 
this  written  deposition  was  set  out  in  the  indictment.  It  was  submitted  that  the 
evidence  ought  to  have  been  set  out  in  Welsh  with  a  translation  in  English.  Wil- 
liams, J. :  **  In  perjury  it  is  only  necessary  to  prove  *  the  substance  and  effect.'  The 
indictment  charges  that  the  prisoner  deposed  and  swore  in  substance  and  to  the 
effect  there  stated.  It  was  not  necessary  in  this  indictment  to  have  set  forth  the 
deposition  in  totidem  verbis ;  still  the  substance  and  effect  of  what  the  prisoner 

(y)  Rex  V.  Bailey,  7  C.  A  P.  264  (32  E.  C.  L.  R.),  Williams,  J.  See  Rex  v.  Peace,  3  B. 
A  A.  679(5  B.  C.  L.  R.). 

(2)  Lavej  V.  Reg.,  2  Den.  C.  C.  504.     See  the  indictment,  3  C.  &  K.  26. 

(a)  Peake'8  N.  P.  C.  37. 

(6)  Reg.  V.  Smith,  \F.  kF.  98. 

(«)  Beech's  case,  1  Leach  133.  The  iaspection  of  a  record  is  within  the  peculiar  pro- 
vioce  of  the  court ;  and,  therefore,  if  a  doubt  arise  as  to  any  word  upon  a  record,  the 
court  and  not  the  jury  must  resolve  that  doubt.  By  Lord  Ellenborough,  C.  J.,  in  Rex  v. 
finclu,  1  Surk.  R.  521  (2  E.  C.  L.  R.). 

{d)  May*!  case,  cor.  BuUer,  J.,  1799.  The  learned  judge  cited  Beech's  case,  ante, 
•ote  (c). 
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swore  in  the  Welsh  language  may  be  proved ;  and  if  that  is  in  substance  and  to  the 
effect  the  same  as  is  stated  in  this  indictment,  that  will  be  sufficient.(«) 

Where  an  indictment  for  perjury  in  setting  out  the  substance  and  effect  of  a  bill 
in  equity,  to  which  the  defendant  put  in  an  answer,  and  upon  which  the  perjury 
was  assigned,  stated  an  agreement  between  the  prosecutor  and  defendant  concerning 
lioiines^  and  upon  the  original  bill  being  read  it  appeared  that  the  word  was  "  Jtouae^' 
in  the  singular  number;  Abbott.  C.  J.,  held  that  although  the  indictment  professed 
to  describe  the  substance  and  effect  of  the  bill,  and  not  to  set  out  the  tenor,  yet  this 
was  a  difference  in  substance,  and  consequently  a  fatal  variance.(/) 

Where  an  indictment  for  perjury  stated  that  on  an  inquiry  before  two  justices  of 
the  peace  on  an  information  under  an  excise  statute,  it  became  a  material  question 
where  a  certain  individual  was  at  4  a.m.  on  the  2d  of  July,  and  that  the  defendant 
8wore  she  had  been  in  his  company  from  2  in  the  same  morning  until  4,  and  on  the 
trial  for  perjury  the  evidence  was  that  she  had  said  she  had  been  in  his  company 
from  11  until  4.30;  Parke,  J.,  doubted  whether  the  evidence  supported  the  allega- 
tion, but  on  conference  with  Bolland,  B.,  he  inclined  to  think  it  did.(  g) 
h:a*j-i  *lf  an  indictment  charge  that  the  defendant  swore  in  substance  and  effect 
-^  in  a  deposition,  and  the  deposition  be  made  jointly  by  him  and  his  wife,  bis 
statement  following  that  of  his  wife,  it  will  not  be  a  variance.  The  indictment 
stated  that  upon  a  certain  information  upon  oath,  entitled  ^^the  information,"  &c., 
the  defendant  wilfully  deposed  in  substance  and  to  the  effect  following :  "  the 
defendant  (meaning  C.  D.)  I  am  certain  is  one  of  the  persons  that  assaulted  and 
ill-treated  my  wife,"  &c.  The  information  began,  "  The  information  and  complaint 
of  Jane,  the  wife  of  0.  E.  Grindall,  and  of  the  said  C  E.  Grindall,  made  on  oath," 
&c.  "And  first,  the  said  J.  Grindall  for  herself  saith  that  the  defendant  is  one  of 
the  persons  who  assisted  W.  J.  8.  and  others  in  handcuffing  and  otherwise  assaulting 
me  on,"  &c.  (Signed)  "J,  Grindall."  "And  the  said  C.  E.  Grindall  sworn  says, 
the  defendant,  I  am  sure,  is  one  of  the  pei-sons  that  assaulted  and  ill-treated  my 
wife,"  &c.  It  was  objected  that  there  was  a  variance,  as  the  indictment  set  forth 
the  deposition  as  sworn  by  the  defendant  alone ;  but  it  was  held  that,  as  what  the 
defendant  swore  was  set  out  in  substxince,  it  was  sufficient.(A) 

Where  an  indictment  alleged  that  the  defendant  committed  perjury  on  the  trial 
of  one  B.,  and  that  B.  was  convicted,  and  it  appeared  by  the  record  when  produced 
that  the  judgment  against  B.  had  been  reversed  upon  error  afler  the  bill  of 
indictment  against  the  defendant  had  been  found,  it  was  held  that  this  was  no 
variance.(i*) 

Where  an  indictment  for  perjury  alleged  that  an  officer  of  excise  went  before  two 
justices  of  the  peace,  and  gave  the  said  justices  to  understand  and  be  informed  that 
"  W.  Stock,  victuiller,  being  a  hrewer  of  beer  or  ale  for  sale,**  did  neglect  to  make 
a  declaration  of  the  quantity  of  beer  brewed ;  and  the  words  in  italics  were  not 
found  in  the  information  when  produced  ;  it  was  held  that  this  was  a  fatal  variance, 
as  the  meaning  of  the  indictment  was  that  "Stock  being  a  brewer  neglected."(y) 

If  an  indictment  use  a  word  of  equivocal  meaning,  the  meaning  in  which  it  is 
used  must  be  collected  from  the  context  of  the  sentence  in  which  it  occurs.  An 
indictment  for  perjury  alleged  that  a  commission  of  bankrupt  was  issued  against  the 
defendant,  under  which  he  was  duly  declared  bankrupt,  and  that  afterwards  he  pre- 
ferred a  petition  to  the  chancellor,  stating  (amongst  other  thiuL^)  that  a  commission 
had  issued,  that  the  petitioner,  on  the  1st  of  March,  1821,  was  declared  bankrupt, 

{f)  Reg.  V.  Thomas,  2  C.  &  K.  806  (6  E.  C.  L.  R.). 

(/)  Rex  V.  Spencer,  R.  &  M.  N.  P.  R.  97 ;  1  C.  &  P.  260  (12  E.  C.  L.  R.).  In  the  latter 
report  it  is  stated  that  the  indictment  alleged  the  agreement  to  be  that  the  defendant 
would  execute  a  lease  of  a  certain  piece  of  ground  adjoining  the  new  houtea,  whereas  the 
agreement  set  out  in  the  bill  stated  that  the  defendant  would  execute  a  lease  of  certain 
ground  adjoining  the  new  houaej  and  Abbott,  C.  J.,  held  the  variance  fatal,  because  ^'  in 
the  bill  the  land  is  said  to  be  contiguous  to  one  house,  in  the  indictment  to  more  than 
one." 

(ff)  Anonymons-,  1  Lew.  271. 

(A)  Rex  V.  Grindall,  2  C.  A  P.  563  (12  E.  C.  L.  R.),  Abbott,  C.  J. 

(i)  Reg.  V.  Meek,  9  C.  &  P.  513  (38  E.  G.  L.  R.).     See  Reg.  v.  Burraston, /70«/,  p.  65. 

(/)  Rex  V.  Leech,  2  Man.  &  Ry.  119. 
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and  that  at  the  several  meetings  before  the  commission  the  petitioner  declared  that 
the  bill  of  exchange  (on  which  the  commission  had  issued)  was  not  due,  &c.  But 
the  allegation  in  the  petition  was  that  at  the  several  meetings  be/ore  the  commis- 
iioners  the  petitioner  declared  that  the  bill  was  not  due.  It  was  contended  that  the 
words  ** commission"  and  "commissioners"  were  not  convertible  terms;  that  the 
word  ^'commission"  denoted  the  authority  under  which  the  parties  acted,  and  there- 
fore the  variance  was  fatal.  Abbott,  C.  J. :  "  The  objection  is  that  there  is  a 
variance  between  the  petition  set  forth  in  the  *indictment  and  that  which  was  ^^ . « 
given  in  evidence  at  the  trial.  Now,  in  a  proceeding  of  this  kind  it  was  not  *- 
necessary  to  set  out  in  the  indictment  verbatim  the  tenor  of  the  petition ;  it  is  suf- 
ficient if  it  be  set  out  truly  in  substance  and  effect.  The  petition,  as  set  out  in  the 
indictment,  purports  that  at  the  several  meetings  before  the  commission,  the  peti- 
tioner declared  in  the  hearing  of  the  said  assignee  that  the  bill  of  exchange  given 
to  G.  Drowley  for  the  debt  was  not  due  at  the  time  when  he  struck  the  docket. 
Now  the  allegation  in  the  petition,  which  was  proved  in  evidence,  was  that  at  the 
several  meetings  before  the  commissioners  the  petitioner  declared  so  and  so,  and  the 
question  is  whether  that  is  a  fatal  variance  The  word  commission  is  one  of  equivocal 
meaning;  it  is  used  either  to  denote  a  trust  or  authority  exercised,  or  the  instrument 
hy  which  the  authority  is  exercised,  or  the  persons  by  whom  the  trust  or  authority 
is  exercised.  And  if  it  may  denote  the  persons  exercising  the  authority,  we  must 
collect  from  the  context  of  the  sentence  in  which  the  words  *  before  the  commission' 
occur,  and  of  the  other  parts  of  the  petition,  whether  it  was  used  in  that  sense  or 
not"  After  stating  the  indictment  the  very  learned  chief  justice  proceeded,  "Now, 
if  the  word  commission  as  there  used  was  intended  to  denote  the  commission  itself, 
it  would  follow  that  the  several  meetings  took  place  before  any  commission  issued ; 
bat  that  is  impossible,  because  in  that  case  the  petitioner  could  not  have  made  his 
declaration  in  the  hearing  of  the  said  assignee.  Then,  if  that  cannot  be  the  mean- 
ing of  the  word  commission,  we  must  construe  it  in  the  other  sense,  which  it  is 
capable  of  bearing,  namely,  as  denoting  the  persons  to  whom  the  authority  was 
given ;  and  if  it  be  so  construed,  there  was  no  variance  between  the  petition  set 
ferth  in  the  indictment  and  that  which  was  given  in  evidence;  the  consequence  is, 
that  there  must  be  judgment  for  the  crown."(A;) 

The  9  Geo.  4,  c.  15,  s.  1,  authorizes  the  court  to  cause  the  record  in  any  indict- 
ment for  any  misdemeanor,  when  any  variance  shall  appear  between  any  matter  in 
writing  or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth  thereof 
upon  the  record,  to  be  amended.  This  Act  and  the  cases  upon  it,  as  well  as  the  14 
&  15  Vict.  c.  100,  will  be  found  in  a  later  part  of  this  work.(/) 

In  a  c  ISO  where  a  complaint  having  been  made  ore  tenus  by  a  solicitor,  before  the 
cbncellor  in  the  Court  of  Chancery,  of  an  arrest  in  returning  home  after  the  hear- 
ing of  a  caase,  the  indictment  stated  that,  "  at  and  upon  the  hearing  of  the  said 
complaint,"  the  defendant  deposed,  &c. ;  and  this  was  holden  to  be  a  sufficient  aver- 
ment that  the  complaint  was  A€arc/.(m)  And  it  has  been  holden  that  an  indictment 
for  peijury,  assigned  on  an  affidavit  sworn  before  the  court,  need  not  state  that  the 
affidavit  was  filed  of  record,  or  exhibited  to  the  court,  or  in  any  manner  used  by  the 
party.(fi) 

*Ad  indictment  for  perjury  may  state  the  trial  to  have  taken  place  cither  ^^  .q 
before  the  judge,  who  in  fact  tried  the  case,  or  before  the  judges  before  whom  *- 
it  b  considered  in  point  of  law  to  have  taken  place.  Therefore  an  indictment  for 
perjury,  stating  the  trial  to  have  been  before  two  judges,  but  the  oath  to  have  been 
taken  before  one  of  them,  is  good.  The  indictment  allied  the  trial  before  both 
judges  then  in  commission,  and  then  allied  that  the  prisoner  was  sworn  before  one 
of  the  justices  aforesaid ;  and,  on  a  case  reserved  on  the  question  whether  the  oath 

Ik)  Rex  V.  Dudman,  4  B.  &  G.  850  (10  E.  G.  L.  R.). 

(/)  Poit,  p.  317.  (m)  Rex  ©.  Aylett,  1  T.  R.  70. 

(«)  Rex  V.  Grossley,  7  T.  R.  315.  Nor  is  it  necessary  to  prove  such  facts :  Id.  Ibid.  And 
Kethe  esses,  poit,  p.  104.  But  it  is  otherwise  when  the  proceedins^  is  under  the  statute 
of  Klis.,  Stark.  Grim.  Plend.  121.  And  see  3  Stark.  Evid.  857,  ch'infi:  Rex  v.  Taylor,  Skin. 
^,  where  it  was  held  that  the  bare  making  of  the  affidavit  without  producing  or  using 
it  if  not  sufficient. 
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ought  not  to  have  been  alleged  to  have  been  taken  before  both  justices,  the  judges 
were  unanimously  of  opinion  that  the  conviction  was  right.(o)  So  an  indictment 
for  perjury  on  the  trial  of  a  cause  at  the  sittings  after  term,  stating  the  trial  to  have 
been  before  the  puisne  judge,  who  in  fact  tried  the  cause,  is  good,  although  the 
postea  states  the  trial  to  have  been  before  the  chief  justice.  An  indictment  for 
perjury,  charged  to  have  been  committed  on  a  trial  at  the  sittings  after  term  in 
London,  alleged  the  trial  to  have  taken  place  before  Littledale,  J.;  and  on  produc- 
ing the  record  it  did  not  appear  before  whom  the  trial  took  place,  but  the  postea 
stated  it  to  have  been  before  the  lord  chief  justice ;  in  point  of  fact,  however,  the 
trial  took  place  before  Littledale.  J.;  and  it  was  objected  that  this  was  a  variance; 
it  was  answered  that  there  was  no  reference  in  the  indictment  to  the  record,  and  no 
prout  patet  per  recordum :  it  was  merely  stated  that  the  trial  took  place  before 
Littledale,  J.,  and  that  was  proved.  Lord  Tenterden,  C.  J.:  "On  a  trial  at  the 
assizes  the  postea  states  the  trial  to  have  taken  place  before  both  justices ;  it  is  con- 
sidered in  law  before  both,  though  in  fact  it  is  before  one  only,  and  I  am  not  aware 
that  the  po«/ea  is  ever  made  up  here  differently  when  a  judge  of  the  court  sits  for 
the  chief  justice.  I  cannot  stop  the  case  upon  such  an  objection ;  you  may  have 
leave  to  move  upon  this  point  in  case  it  shall  become  necessary." (/>) 

Formerly  where  a  trial  was  had  in  a  county  court  it  was  necessary  to  allege  that 
the  trial  was  had  before  the  suitors,  and  to  set  out  the  names  of  the  suitors ;  and 
therefore  it  was  erroneous  to  allege  that  the  trial  took  place  before  the  sheriff  and 
suitors. (^)  So  where  the  first  count  of  an  indictment  for  perjury  alleged  that  the 
trial  was  had  before  the  sheriff,  the  second  before  the  county  clerk  of  the  sheriff, 
and  the  last  before  the  county  clerk  and  the  suitors,  who  were  named ;  Wightman, 
J.,  held  that  the  indictment  was  bad,  for  it  was  of  the  essence  of  the  offence  that 
the  court  before  which  perjury  was  committed  should  have  been  properly  consti- 
tuted, (r") 

The  indictment  alleged  that  an  issue  was  tried  before  the  sheriff  of  the  county  of 
Durham,  by  virtue  of  a  writ  to  him  directed,  and  that  upon  the  trial  of  that  issue 
the  prisoner  was  duly  sworn  before  the  said  sheriff.  By  the  writ  of  trial,  return, 
and  the  record,  the  issue  did  appear  to  have  been  tried  before  the  sheriff  of  Bur- 
ham  }  but  by  the  parol  evidence  it  appeared  that  the  issue  was  not  tried  before  the 
itiPLt^-i  sheriff  or  under-sheriff,  and  that  neither  of  them  ^was  present,  but  that  it 
J  was  in  fact  tried  before  Mr.  S.,  who  was  stated  to  be  the  deputy  of  the  high 
sheriff;  but  no  appointment  of  Mr.  S.  was  put  in,  nor  was  his  office  more  particu- 
larly described.  Wightman,  J.,  was  disposed  to  direct  an  acquittal,  on  the  ground 
that  the  variance  was  fatal ;  but,  upon  being  informed  that  it  was  the  invariable 
practice  when  writs  of  trial  were  directed  to  the  sheriff,  to  make  up  the  record  as  if 
the  trial  had  been  before  him,  though  in  fact  it  was  before  some  deputy,  he  thought 
it  better  to  allow  the  trial  to  proceed,  and  the  prisoner  was  convicted ;  and,  upon  a 
case  reserved,  the  majority  of  the  judges  held  that  the  conviction  was  right.(«) 

So  where  an  indictment  for  perjury  alleged  that  upon  the  execution  of  a  writ  of 
trial  directed  to  the  sheriffs  of  the  city  of  London,  certain  issues  came  on  to  be 
tried  and  were  tried  before  the  sheriffs  of  London,  and  that  the  defendant  came 
before  the  said  sheriffs,  and  before  the  said  sheriffs  was  duly  sworn,  and  it  appeared 
that  the  trial  took  place  before  the  secondary  and  not  before  the  sheriffs,  the  Court 
of  Queen's  Bench  held,  on  the  authority  of  the  preceding  case,(^)  that  the  trial  was 
properly  alleged  to  have  taken  place  before  the  sheriffs. (u) 

Where  an  indictment  alleged  a  trial  for  felony  to  have  taken  place  at  a  session  of 
oyer  and  terminer  and  gaol  delivery,  before  Lord  Campbell  and  Mr.  J.  Williams, 
and  the  trial  had  in  fact  taken  place  before  Oreaves,  Q.  C,  in  the  grand-jury  room 
at  Stafford  during  the  assizes,  and  his  name  was  not  mentioned  in  the  copy  of  the 

(o)  Hex  V.  Alford,  1  Leach  150.     See  this  case, />o«^,  p.  51. 

(/?)  Rex  r.  Coppard,  Moo.  k  M.  118;  3  C.  &  P.  59  (14  E.  C.  L.  R.).     Acquittal. 

Iq)  Jones  v.  Jones,  5  M.  &  W.  523. 

(r)  Reg.  r.  Fellowes,  1  C.  &  K.  115  (47  E.  C.  L.  R.). 

(9)  Reg.  V.  Dunn,  2  M.  C.  C.  R.  297 ;  1  C.  &  K.  730. 

{()  Reg.  i».  Dunn. 

(t<)  Reg.  V.  Schlesinger,  10  Q.  B.  670  (59  E.  C.  L.  R.). 
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record  which  was  produced ;  hut  the  usual  words  ^^  and  others  their  fellows,  justices 
assigned,  &c./'  were  therein,  and  it  appeared  that  Greaves,  Q.  C,  was  a  justice  of 
the  peace  for  Staffordshire.  It  was  objected  that  there  was  nothing  to  show  that 
Greaves,  Q.  C,  had  jurisdiction  to  try  the  case.  Talfourd,  J.,  said  that  if  the  trial 
had  taken  place  in  this  court  before  a  person  in  the  robes  of  a  judge  of  assize,  and 
acting  as  a  judge  of  assize,  he  would  not  require  any  proof  of  his  authority;  but 
Mr.  Greaves  sat  in  the  grand-jury  room,  and  being  a  magistrate  for  the  county, 
might,  it  was  just  possible  to  suppose,  have  acted  in  that  capacity.  There  was 
nothing  on  the  face  of  the  documents  to  show  that  he  had  any  authority  ;  he  there- 
fore thought  the  objection  so  formidable  that  he  would,  if  necessary,  reserve  the 
point  (t?) 

An  indictment  alleged  that  a  cause  was  depending,  and  that  an  application  was 
made  to  Lord  Dcnman,  the  Lord  Chief  Justice  of  Her  Majesty's  Court  of  Queen's 
Bench,  and  the  other  judges  of  the  said  court,  and  the  said  judges  granted  a  rule 
nut,  which  rule,  or  an  office  copy  thereof,  was  set  out;  and  Parke,  B.,  held  that  the 
indictment  was  bad,  as  the  application  could  only  be  made  to  the  court,  and  it  ought 
to  have  been  so  stated,  and  it  did  not  appear  by  this  indictment  that  the  application 
was  made  to  a  tribunal  having  jurisdiction  to  grant  it.(t^) 

If  an  indictment  for  perjury  committed  on  a  trial  before  the  sessions  alleges  an 
adjonrnment  to  have  been  made  by  certain  ^justices,  and  the  record  states  it  p^^^ 
to  haye  been  made  by  other  justices,  this  is  a  variance ;  but  the  defect  may  ^ 
be  cured  by  proving  that  in  fact  the  adjournment  was  made  by  the  justices  named 
io  the  indictment.  An  indictment  for  perjury  on  the  trial  of  an  indictment  for  an 
aasaolt  alleged  an  adjournment  to  have  been  made  by  Const,  and  A.  B.,  and  others, 
their  fellow  justices,  &c.  The  examined  copy  of  the  record  of  the  conviction  stated 
the  adjonrnment  to  have  been  made  by  Const,  and  E.  F.,  and  others,  their  fellows, 
justices,  &c.  It  was  contended  that  this  was  a  fatal  variance;  and  Abbott,  C.  J., 
held  that  it  was;  but  that  the  defect  might  be  cured  by  other  evidence,  as  by  calling 
some  person  who  could  state  that  he  was  present  and  saw  the  justices  named  in  the 
indictment  present  on  the  day  in  question. (x) 

It  is  sufficient  to  state  in  the  indictment  that  the  defendant  was  duly  sworn. (y) 
In  a  case  where  it  was  averred  that  he  was  s^oorn  on  the  Gonpek^  and  he  appeared  to 
luve  been  sworn  according  to  the  custom  of  his  own  country,  without  kissing  the  book, 
it  was  considered  as  a  fatal  variance ;  though  it  was  holden  that  the  averment  was 
proved  by  its  appearing  that  he  was  previously  sworn  in  the  ordinary  mode.(«)  An 
indictment  for  perjury  in  a  cause  tried  at  the  assizes  was  holden  good,  although  it 
tUeged  the  oath  to  have  been  taken  before  one  only  of  the  judges  in  the  commission, 
and  the  nisi  prius  record  imported  that  the  trial  was  before  the  two  judges  of 
Msixe.(a) 

Iv)  Keg.  V.  Child,  5  Cox  C.  C.  197.     But  see  Reg.  v.  Dann,  tupra. 

(v)  Reg.  V.  White,  2  Cox  C.  C.  232.  It  was  suggested  that  the  rule  ended  as  usual  "  By 
the  coort;"  which  cured  the  defect.  But  Parke,  B.,  held  that  that  was  not  so ;  what  was 
Kt  OQt  was  the  "  rule  or  an  office  copj  thereof." 

(z)  Rex  p.  Bellamy,  R.  k  M.  N.  P.  R.  171.  In  order  to  remedy  the  defect,  a  witness 
from  the  office  of  the  clerk  of  the  peace  produced  a  minute  book,  which  contained  an  entry, 
oot  drawn  np  in  any  formal  manner,  of  the  names  of  the  particular  justices  who  were 
present  at  the  day  of  adjournment  mentioned  in  the  indictment,  and  amongst  whom  were 
all  the  names  mentioned  in  the  indictment:  these  minutes  were  made  by  a  clerk  in  the 
lame  office,  of  the  name  of  Richards,  whose  duty  it  appeared  to  be  to  attend  at  the  quarter 
MiiioDs,  for  the  purpose  of  making  these  entries  at  the  time  ;  but  Richards  was  not  called 
Ma  witness,  and  there  was  no  evidence  to  show  whether  he  was  present  on  the  particular 
<lty  farther  than  the  entry  itself.  In  the  same  book,  on  the  opposite  page  to  the  entry 
>lKadj  stated,  was  another,  drawn  up  by  the  witness  who  produced  the  book  ;  this  was  in 
tbe  form  of  a  record,  and  was  in  fact  a  summary  of  all  the  names  of  the  justices  attending 
QpOD  the  quarter  sessions  upon  each  day  during  the  sessions,  but  it  did  not  distinguish 
^ho  was  present  upon  any  particular  day;  amongst  these  names  also  were  the  justices 
nentioDed  in  this  indictment.  But  Abbott,  C.  J.,  held  that  this  evidence  was  not  suffi- 
cient to  supply  the  defect ;  the  minutes  made  by  Richards  were  not  a  record,  or  in  the 
Qttoreof  a  record,  and  the  entry  on  the  opposite  page  was  insufficient,  as  it  did  not  give 
Ute  nimei  of  the  justices  who  were  present  on  the  particular  day. 
(jf)  Rex  V.  M*Carthur,  Peake's  N.  P.  C.  155,  Lord  Kenyon,  C.  J. 
W  Id.  Ibid. 
(<)  Rex  9.  Alford,  1  Leach  150,  MS.,  Bayley,  J.    Eyre,  B.,  doabt«d  on  lVi«  \.t\«\  ^\i^>>ci«t 


51  Of  Perjury,  &c. — Indictment.  [book  v. 

Ad  indictment  at  common  law,  which  charged  that  the  defendant,  falsely,  mali- 

*^21   ^^^"^'b'j  wickedly,  and  corruptly  swore,  &c ,"  was  holden  sufficiently  to  imply 

-'   that  the  offence  was  committed  *icilfuUy  ;{V)  but  it  was  considered  at  the  same 

time  that,  in  an  indictment  on  the  5  Eliz.  c.  9,  the  offence  must  be  laid  expressly  to 

have  been  wilfully  committed. (c) 

The  indictment  should  aver  that  the  defendant  "  triyw^  and  corruptIi/'\  swore, 
and  every  count  should  expressly  state  that  the  defendant  was  sworn,  and  the  fact 
of  his  having  been  sworn  cannot  be  taken  by  intendment.  The  first  count  stated 
that  the  defendant  on  the  trial  of  an  indictment  against  J.  PI.,  intending  to  injure 
J.  H.  and  cause  him  to  be  wrongly  convicted,  appeared  as  a  witness  and  was  sworn, 
and  "  then  and  there  falsely  and  maliciously  gave  false  testimony  against  J.  H.,  by 
then  and  there  deposing  and  giving  evidence,"  &c.  The  fifth  count,  the  only  one 
that  differed  materially  from  the  first,  alleged  that  by  means  of  the  false  testimony 
in  the  first  count  mentioned,  J.  H.  was  found  guilty;  that  a  rule  7<m  for  a  new 
trial  was  granted ;  that  the  defendant  intending  to  hinder  the  said  rule  from  being 
made  absolute,  came  before  a  commissioner  and  was  sworn,  and  being  so  sworn, 
wickedly,  wilfully,  and  corruptly  did  depose,  swear,  and  make  affidavit  in  writing,  in 
substance  that  the  evidence  which  he,  J.  S.,  h:id  given  on  the  said  trial  was  true ; 
whereas  the  evidence  which  the  said  J.  S.,  had  given  on  the  said  trial  was  not  true, 
but  was  false  in  the  particulars  in  the  said  first  count  of  this  inquisition  assigned 
and  set  forth.  The  defendant  having  been  convicted,  a  rule  was  obtained  for 
arresting  a  judgment,  and  after  argument  Abbott,  C.  J  ,  delivered  the  judgment  of 
the  court  as  follows : — ^'  I  am  of  opinion  that  this  rule  must  be  made  absolute.  As 
to  the  first  class  of  counts  the  objection  \s  that  they  do  not  charge  that  the  defendant 
swore  wilfully  or  corruptly.  Every  definition  of  perjury  is  swearing  wilfully  and 
corruptly  that  which  is  false.  Whether  the  word  maliciously  might  supply  the 
place  of  either  wilfully  or  corruptly,  it  is  not  necessary  to  determine,  for  neither  of 
those  words  is  found  in  the  counts  in  question,  and  Cox*8  case^{(]  )  which  has  been 
referred  to,  proves  at  all  events  that  such  counts  are  insufficient.  I  now  come  to 
the  consideration  of  the  last  count.  It  is  in  a  form  perfectly  novel )  it  was  intended 
to  allege  perjury  in  an  affidavit  made  in  this  court.  In  the  ordinary  course  of 
pleading,  the  first  step  would  have  been  to  charge  that  there  had  been  a  trial,  and 
that  the  defendant  was  sworn  as  a  witness ;  the  second,  that  he  swore  such  and  such 
things ;  the  third,  that  the  matter  was  false )  and  so  on.  Here  there  is  no  distinct 
averment  that  the  defendant  was  sworn  as  a  witness,  or  of  what  he  swore.  But  the 
fact  of  his  having  been  sworn  must  be  taken  by  intendment.  Were  we  to  do  that, 
as  we  are  desired  to  do,  in  support  of  this  indictment,  we  should  furnish  a  precedent 
for  a  very  loose  and  insufficient  mode  of  charging  a  very  serious  offence,  which  has 
always  hitherto  been  required  to  be  charged  with  great  certainty  and  particularity. 
I  think  that  these  novel  attempts  in  pleading  are  not  to  be  encouraged,  and  that  the 
judgment  must  be  arrest<3d."(c) 

„tcq-i       *Where  an  indictment  for  perjury  alleged  that  the  prisoner  '*  feloniously" 
^   swore  to  the  matter  on  which  the  perjury  was  assigned  instead  of  "  falsely," 
it  was  held  that  the  indictment  was  bad  in  substance,  and  that  the  words  '*  cor- 
ruptly, knowingly,  wilfully,  and  maliciously,"  did  not  supply  the  defect :  a  man 

one  commissioner  of  assize  alone  had  competent  authority  to  administer  the  oath,  and 
conceived  the  indictment  ought  to  have  alleged  the  oath  to  have  been  taken  before  both 
the  judges  in  the  commission,  but  on  a  case  reserved  the  judges  were  unanimous  that  the 
indictment  was  right.  See  this'case,  ante^  p.  49.  But  as  to  a  record  in  the  Crown  Court, 
see  Rex  v.  Lincoln,  ante,  p.  42.  In  Reg.  v.  Dcman,  2  Ld.  Raym.  1221,  an  exception  was 
taken  to  an  indictment ;  that  it  stated  the  trial  at  which  the  oath  was  taken  to  have  been 
before  the  Lord  Chief  Baron  and  the  associate,  but  stated  the  oath  to  have  been  before  the 
Chief  Baron,  without  the  associate  ;  and  also,  that  the  assignment  of  perjury  differed  from 
the  oath,  being  before  the  Chief  Baron  and  associate.  But  the  objections  were  overruled ; 
and  the  court  held  that  the  associate  need  not  be  mentioned  in  every  part  of  the  indict- 
ment where  the  Chief  Baron  was  mentioned. 
[h)  As  to  the  offence  being  wilful,  see  ante,  p.  2. 

\  Cox's  case,  1  Leach  71  (rf)  Supra,  note  (c). 

)  Rex  V.  Stevens,  5  B.  &  0.  216  (11  E.  C.  L.  R.).  The  5  Eliz.  c.  9,  s.  6,  ante,  p.  23,  uses 
both  the  words  ^'  wilfully  and  corruptly,"  and  therefore  it  should  seem  that  both  these 
words  must  be  used  in  an  indictment  on  that  statute.    C.  S.  G. 
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might  swear  "  corruptly"  under  some  corrupt  influence,  and  jet  swear  the  truth ;  so 
with  respect  to  the  word  "  knowingly  ;*'  and  he  might  swear  "  wilfully  and  mali- 
ciously" to  gratify  some  malicious  feeling,  hut  yet  it  might  not  he  **  falsely."  Nor 
did  the  conclusion  that  the  prisoner  '^  in  manner  and  form  aforesaid  did  commit 
wilful  and  corrupt  perjury"  cure  the  defect;  for  the  meaning  of  that  was,  that  the 
prisoner  committed  the  offence  in  the  manner  stated,  and,  that  statement  heing 
defective,  the  indictment  was  had.(/) 

It  must  appear  or  be  alleged  in  the  indictment  th|t  the  person  by  whom  the  oath 
was  administered  had  competent  power  to  administer  it.*  Thus  upon  an  indictment 
for  perjury  before  a  justice  in  swearing  that  I.  S.  had  sworn  twelve  oaths,  where 
the  charge  as  stated  did  not  import  that  the  oaths  were  sworn  in  the  county  for 
which  the  justice  acted.  Eyre,  J.,  arrested  the  judgment;  because  as  the  charge  did 
Dot  80  import,  the  jastice  had  no  jurisdiction  to  administer  the  oath  in  question  to 
the  defendant  (//) 

Where  an  indictment  for  perjury  alleged  that  two  judges  had  "  sufl5cient  authority" 
to  adaiinister  the  oath,  it  was  doubted  whether  it  was  sufficient,  as  the  23  Geo.  2, 
c  11, 8.  1,  has  only  "  competent  authority."(A) 

An  indictment  for  perjury  alleged  that  W.  U.  has  done  business  as  an  attorney 
for  the  defendant  and  J.  I.  on  the  retainer  of  the  defendant,  and  that  afterwards,  to 
wit,  on  the  7th  of  August,  1844,  the  said  W.  U.  delivered  a  bill  of  costs  to  the 
defendant  and  J.  I.,  and  that  no  application  was  made  to  the  court,  in  which  the 
said  business  was  done,  by  the  defendant  or  J.  I.  within  one  month  after  the 
delivery  of  the  bill,  nor  did  the  said  court  or  any  judge  within  one  month  next  after 
the  delivery  of  the  said  bill  refer  the  said  bill  to  taxation ;  and  that  after  the  expira- 
tion of  one  month,  to  wit,  on  the  25th  of  April,  1845,  W.  U.  applied  to  one  of  the 
jod^rcs  of  the  said  court  to  refer  the  said  bill  to  be  taxed,  and  thereupon  on  the  said 
25th  day  of  April  the  said  judge  issued  a  summons,  requiring  the  defendant  and 
J.  I.  to  show  cause  why  the  said  bill  should  not  be  referred  to  the  master  to  be 
taxed;  and  that  before  showing  cause  the  defendant  went  before  a  commissioner  and 
made  an  affidavit  denying  the  retainer  of  the  said  W.  U.  It  was  objected  that 
"ojODth"  in  the  indictment  meant  lunar  month;  and  as  the  jurisdiction  to  tax  the 
bill  on  the  application  of  the  attorney  did  not  arise  under  the  6  &  7  Vict.  c.  73, 
«.  37  &  48,  until  afler  one  calendar  month  after  the  delivery  of  the  bill,  the  indict- 
ment did  not  show  jurisdiction  to  issue  the  summons.  But  the  Court  of  Exchequer 
Chamber  held  that  the  objection  ought  not  to  prevail ;  and  Parke,  B.,  in  giving 
the  judgment,  said,  "  Although  the  word  *  month'  would,  in  our  opinion,  if  unex- 
plained, *gignify  lunar  month,  enough  is  stated  to  show  the  judge's  jurisdiction  ;  ri^KA 
^r,  as  the  dates  are  material,  they  may  be  taken  without  the  videlicet,  and  taken   *- 

(/)  Reg.  V.  Oxley,  3  C.  &  K.  317,  Cresswell,  J.,  after  consulting  Alderson,  B. 
ig)  Rex  V.  Wood,  Exeter,  1723,  MS.,  Bayley,  J. 

(A)  Reg.  V.  Child,  5  Cox  C.  C.  197.  Talfourd,  J.,  declined  to  stop  the  case,  bat  would 
hiTe  reserved  the  point  had  not  the  prisoner  been  acquitted. 

*  Id  an  indictment  for  making  a  false  affidavit,  it  is  sufficient  to  state  that  the  defendant 
came  before  A.  and  took  his  corporal  oath  (A.  having  power  to  administer  an  oath),  with- 
out setting  out  the  nature  of  A.'s  authority :  State  v.  Ludlow,  2  South.  772 ;  People  r. 
Pbdps,  5  Wend.  10.  An  indictment  for  perjury  in  taking  an  oath  administered  by  a  clerk 
ofcoart,  must  show  that  the  oath  was  such  as  the  clerk  was  authorized  to  administer: 
M'Grigor  p.  State,  1  Smith  179.  An  indictment  for  perjury,  stating  that  the  defendant 
came  before  A.,  a  justice,  Ac,  and  then,  Ac,  was  sworn  before  said  A.  being  such  justice, 
Ac,  shows  with  sufficient  certainty  by  whom  the  oath  was  administered :  State  v.  Ellison, 
SBltcicf.  225.  Where,  in  an  indictment  for  perjury,  it  appeared  that  the  defence  set  up 
tot  criminal  complaint  amounted  to  an  alibi;  that  the  testimony  of  a  particular  witness 
vbo  was  examined  thereon,  and  whose  evidence  was  alleged  to  be  false,  tended  to  estab- 
lish this  defence  ;  and  it  was  averred  that  each  and  every  part  of  the  testimony  became  and 
^u  materia]  to  the  defence :  it  was  held  that  the  materiality  of  the  alleged  false  testi- 
iBODj  was  sufficiently  stated  in  the  indictment :  Comm.  v.  Flynn,  3  Cush.  525.  In  an  in- 
dictment for  perjury  committed  before  a  justice  of  the  peace,  it  is  sufficient  to  aver  in  rela- 
tion to  jorisdiction,  that  it  was  at  a  justice's  court  held  at  the  proper  time  and  place,  on 
u  issne  duly  joined  in  his  court,  in  a  cause  which  came  on  to  be  tried  in  due  form  at  law, 
*Bd  that  the  justice  had  sufficient  authority  to  administer  an  oath,  without  alleging  that 
^e  caae  in  which  the  perjury  is  charged  to  have  been  committed  was  within  the  jurisdic- 
^B  of  the  justice:  State  v.  Newton,  1  Iowa  160. 
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to  be  true.  Bat  I  do  not  think  the  indictment  would  be  bad  even  if  it  contained 
nothing  to  show  that  a  calendar  month  had  elapsed  before  the  summons  issued;  for 
the  judge  had  general  jurisdiction,  and  must  be  taken  to  have  had  jurisdietion  io 
the  particular  case  unless  the  contrary  appear.  I  think  in  such  a  case  the  jurisdic- 
tion would  be  intended  :  but  it  is  not  necessary  to  decide  the  point.'Xi)  The  third 
and  fourth  counts  of  the  same  indictment  omitted  to  allege  that  no  application  had 
been  made  to  the  court  or  a  judge  to  tax  the  bill  by  the  defendant  or  J.  I.,  and  it 
was  urged  that  these  counts  w^re  bad  by  reason  of  such  omission,  as  by  sec  37  of 
the  6  &  7  Vict.  c.  73,  the  jurisdiction  of  the  courts  to  refer  such  a  bill  to  taxation 
upon  the  application  of  the  attorney  depended  on  the  fact  that  no  application  had 
been  made  within  the  month  by  the  party  chargeable ;  but  the  Court  of  Queen's 
Bench  held  that  the  judge  had  jurisdiction,  afler  the  expiration  of  the  month  which 
was  alleged  in  the  counts,  to  issue  a  summons  at  the  instance  of  the  attorney,  calling 
on  the  party  chargeable  to  show  cause  why  the  bill  should  not  be  taxed,  although  it 
might  be  true  that  if  it  had  appeared  on  showing  cause  that  a  previous  application 
within  the  month  had  been  made  by  the  party  chargeable,  the  judge  might  not  have 
had  jurisdiction  to  make  an  order  for  taxation.  Therefore  the  affidavit  of  the  de- 
fendant, made  after  such  summons,  was  made  in  the  course  of  a  judicial  pro- 
ceeding.(y) 

Where  a  statute  requires  an  act  to  be  done  by  justices  of  the  peace  acting  for  a 
particular  division  in  petty  sessions,  an  indictment  for  perjury  committed  before  two 
such  justices  must  allege  that  they  were  acting  for  such  division,  but  need  not  aver 
that  they  were  assembled  in  petty  sessions.  An  indictment  for  perjury  on  the  hear- 
ing of  an  information  for  selling  beer  at  improper  hours,  stated  that  tno  proceeding 
was  before  two  justices,  but  not  that  they  were  assembled  in  petty  sessions,  or  that 
they  were  acting  for  the  divbion  in  which  the  house  was  situated ;  and  it  was  held 
that  the  indictment  was  defective  for  want  of  an  allegation  that  the  justices  were 
acting  for  the  division  in  which  the  house  was  situated ;  but  it  was  held  not  neces- 
sary  to  aver  that  they  were  assembled  in  petty  sessions,  for  the  meeting  of  the  two 
justices  was  in  itself  a  petty  se8sions.(A;) 

Where  an  indictment  for  perjury  stated  that  the  prisoner,  maliciously  intending 
to  subject  W.  Mortiboy  to  the  punishments  of  felony  and  larceny,  went  before  J.  C. 
and  II.  H.,  two  justices  of  the  peace,  and  was  sworn  (J.-C  and  H.  H.  having  com- 
^^'Sn  P^^^^  ^power,  &c^  and  deposed  in  substance  that  on  Wednesday  last  be  (the 
^  prisoner)  was  in  W.  M.'s  Peg  Alley,  and  that  he  (the  prisoner)  put  his  hand 
into  his  watch  fob,  and  took  out  a  £5  note  to  make  a  bet  with  W.  M.,  and  put  it 
into  his  breeches  pocket.  That  W.  M.  collared  him,  and  knocked  him  down,  and 
put  his  knee  on  him,  and  then  put  his  hand  into  his  (the  prisoner's)  pocket,  and 
took  the  said  £5  note,  &c.  It  was  submitted  that  the  indictment  was  bad,  as  it  did 
not  show  that  there  was  any  proceeding  pending  before  the  magistrate,  or  that  this 
was  a  deposition  on  any  charge  of  felony.  Coleridge,  J. :  "  There  might  be  cases  of 
an  affidavit,  where  there  was  no  charge,  and  no  prosecution,  and,  indeed,  no  cause 
in  hand.  It  might  have  been  averred  that  the  defendant  made  a  charge,  and  that 
in  support  of  that  charge  the  deposition  was  made.  If  the  defendant  had  merely 
come  before  the  magistrates  to  swear  this,  without  more,  it  would  not  be  perjury. 
I  think  that  the  indictment  is  not  8ufficieut."(/) 

(i)  Ryalls  v.  The  Queen,  11  Q.  B.  781  (63  E.  0.  L.  R.).  The  Coart  of  Queen's  Bench  had 
held  that  as  all  the  counts  referred  to  the  Act  of  Parliament,  the  word  "  month  '*  in  the 
indictment  must  be  construed  according  to  the  clause  in  the  Act  to  mean  calendar 
months. 

ij)  Ibid. 

{k)  Reg.  V.  Rawlins,  8  C.  A  P.  439  (34  E.  C.  L.  R.),  Park,  J.  A.  J.,  and  Patteson,  J.,  after 
time  taken  to  consider  the  points.  Patteson,  J.,  intimated  that  he  had  not  giveii  pariica- 
lar  consideration  to  the  question  as  to  the  necessity  of  a  written  information,  bat  the  in- 
clination of  his  opinion  was  that  it  was  not  necessary.  The  1  Will.  4,  c.  64,  a.  15,  pro- 
vides that  "  all  penalties,  &c.,  may  be  recovered  upon  the  information  of  any  person  whom- 
soever before  two  justices  acting  in  petty  sessions,"  &c.,  and  that  every  person  **  who  shall 
be  convicted  before  two  justices  so  acting  in  and  for  the  division  or  place  in  which  ihaU 
be  situate  the  house  kept,"  &c. 

(/)  Reg.  V.  Pearson,  8  C.  &  P.  119  (34  E.  C.  L.  R.).  When  the  objection  was  first  made, 
Coleridge,  J.,  said,  *'  This  might  have  been  the  original  information.    Might  it  not  be  that 
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The  first  count  stated  that  the  prisoner,  meaning  to  subject  C.  F.  E.  to  the  pun- 
ishment provided  for  persons  guilty  of  felony.  &c.,  went  and  was  sworn  hefore  a 
justice  of  the  peace  for  the  county  having  competent  authority  to  administer  the 
oath,  and  being  so  sworn  then  upon  a  certain  information  and  examination,  entitled 
"County  of  Oxford  to  wit:  the  information  and  examination  of  R.  G.  taken  upon 
oath  before  me,  &c./'  falsely,  &c.,  did  depose,  &c.     The  whole  of  the  information 
was  then  set  out ;  it  contained  the  following  passage : — ^'  I  then  went  and  got  over 
Mrs.  Calcut's  wall  into  the  close,  and  went  and  looked  over  the  wall  between  her 
dos^and  Mr.  E.'s  ox-pens.     I  then  saw  the  donkey  standing  with  its  side  towards 
ind  near  to  the  manger  of  the  second  pen,  with  her  head  towards  Mrs.  Calcut's 
doee.    Mr.  0.  E.  was  standing  behind  her.     I  saw  that  he  had  the  flap  of  his 
trowsers  unbuttoned  and  hanging  down.     I  saw  the  corner  of  the  inside  of  it;  he 
vas  rather  on  the  move ;  he  appeared  to  be  on  the  donkey  (meaning  that  he  ap- 
peared to  the  said  R.  G.  to  be  in  the  actual  commission  of  that  detestable  crime, 
&c.).    He  remained  in  that  position  about  five  minutes,  when  the  donkey  kicked 
Mr.  G.  E.'s  leg.  upon  which  he  moved  aside,  turning  his  back  rather  more  towards 
me  than  it  had  been,  and  stooped  down  to  rub  his  leg;  he  then  lifted  himself  up 
again,  and  turned  round  with  his  face  towards  me.     I  then  saw  his  private  parts 
exposed :  I  saw  him  tuck  up  his  shirt  and  button  up  his  trowsers :  the  upper  part 
*of  them  as  well  as  the  flap  had  been  unbuttoned.''     This  count  contained   p^^^ 
DO  averaient  as  to  the  mater ialty  of  any  of  the  matters  deposed  to.     It  con-  ^ 
taiaed  several  assignments  of  perjury.     Those  on  which  the  prisoner  was  found 
guilty  were  as  follows: — ^*  Whereas  in  fact  the  said  C.  F.  E.  then  and  there  had 
Dot  the  flap  of  his  trowsers  unbuttoned  or  hanging  down.     And  whereas  the  said 
G.  F.  E.  had  not  then  and  there,  or  at  any  other  time  or  place  whilst  standing  be- 
hind the  said  donkey,  or  any  other  donkey,  the  flap  of  his  trowsers  unbuttoned,  and 
hanging  down,  nor  had  the  trowsers  the  said  C.  F.  E.  then  wore  any  flap  whatso- 
OTer.    And  whereas  the  said  C  F.  E.  did  not  appear  to  the  said  R.  O.  to  be,  nor 
was  he,  then  and  there,  or  at  any  other  time,  or  at  any  other  place,  in  the  actual 
commission  of  that  detestable  crime,  &c.,  with  the  female  donkey  aforesaid,  or  with 
any  other  animal,  or  in  any  other  manner  whatsoever.     And  whereas  the  said  C.  F. 
£.  did  not  remain  in  that  situation  for  about  five  minutes,  nor  did  the  said  donkey 
kick  the  said  C.  F.  E.'s  1^.  nor  did,  &c.,  &c."     Here  followed  a  number  of  other 
aTerments,  which  were  not  proved  for  want  of  two  witnesses.     The  third  count  was 
the  same  as  the  first,  except  that  it  stated  the  prisoner's  intention  to  be,  to  subject 
C.  F.  fi.  to  the  punishment  inflicted  on  persons  guilty  of  misdemeanors,  and  the 
inaneDdo  was,  that  C.  F.  E.  was  attempting  to  commit  the  offence.     The  seventh 
coont  stated,  that  the  prisoner,  intending  to  aggrieve  C.  F.  E.,  '^  came  before  Mr. 
Bawlinson,  and  was  sworn  (he  having  authority),  and  falsely,  &c.,  did  depose, 
iwear,  charge,  and  give  the  said  justice  to  be  informed  that  the  said  C.  F.  E.  upon, 
^M  had  a  venereal  affair  with  a  certain  animal  called  a  donkey,  and  feloniously  and 
against  the  order  of  nature  did  commit  and  perpetrate  that  detestable  and  abomi- 
oabie  crime,  &c.,  with  the  said  donkey.     And  further  (it  being  then  and  there  ma- 
^al  to  the  inquiry  into  the  said  charge  and  information  to  know  the  state  of  the 
>ud  G.  F.  E.'s  dress  at  the  time  the  iEilleged  offence  was  so  charged  to  have  been 

thii itttement  to  the  magistrates  was  the  charge?"  And  it  is  coDceivcd  that  this  was  the 
correct  Tiew  of  the  case.  In  cases  of  felony  and  misdemeanor  it  is  a  very  common  prac- 
tice for  the  party  complaining  to  state  the  facts  to  the  magistrate's  clerk,  who  takes  them 
dowQ  in  the  shape  of  an  information;  such  information  is  then  taken  to  the  magistrate, 
tad  the  cumplainant  sworn  to  the  truth  of  it :  in  such  cases  it  is  conceived  the  making  the 
^harge  before  the  magistrate,  and  the  making  the  deposition,  is  one  and  the  same  thing ; 
it  could  not,  therefore,  be  averred  and  proved  that  the  party  made  the  charge,  and  in  iup^ 
P»tofit  made  the  deposition.  See  Caudle  v.  Seymour,  1  Q.  B.  889  (41  E.  C.  L.  R.),  where 
*ODe  strong  observations  were  made  against  the  propriety  of  such  a  practice.  It  may, 
bowever,  be  questionable  whether  such  a  mode  of  taking  the  information  would  afford  any 
groQDd  of  defence  to  the  party  who  was  sworn  to  its  truth.  It  may  be  observed,  also,  that 
althoQgb  it  may  admit  of  doubt  whether  this  deposition  disclosed  a  felony,  yet  as  it  clearly 
showed  an  assaolt,  the  magistrate  bad  jurisdiction  to  administer  an  oath.  In  Reg.  v.  Brad- 
^h  Suffbrd  Spr.  Ass.  1844,  MSS.  C.  S.  G.  Coleridge,  J.,  said,  that  in  the  discussion  of 
'^g  V.  Gardiner,  infra,  considerable  doubts  were  entertained  among  the  judges  whether 
^- 1.  PeartoD  was  rightly  decided. 
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oommittcd  as  aforesaid)  that  he,  the  said  R.  G.,  then  aod  there  saw  that  the  said 
C.  F.  E.  then  and  there  had  the  flap  of  his  trowsers  unhuttoned  and  hanging 
down,  and  that  he,  the  said  K.  G.,  then  and  there  saw  the  inside  of  the  said  flap ; 
whereas  the  said  R.  O.  did  not  then  and  there,  or  at  any  time,  or  at  any  place,  see 
the  said  0.  F.  E.  at  any  time  in  the  act  of  having  a  venereal  affair  with  a  donkey, 
or  with  any  other  animal  whatsoever,  nor  did  the  said  C.  F.  E.  then,  or  at  any 
time,  or  at  any  place,  or  in  any  manner  commit,  nor  was  the  said  C.  F.  E.  at  any 
time,  or  at  any  place,  or  in  any  manner  in  the  act  of  committing  that  dctcstahle 
and  abominable  crime.  And  whereas  the  said  R.  G.  did  nut  then  and  there  see 
the  flap  of  his,  the  said  C.  F.  E/s,  trowsers,  unbuttoned  or  hanging  down,  nor 
was  the  flap  of  the  said  C.  F.  E/s  trowsers  then  and  there  unbuttoued  or  hang- 
ing down,  nor  did  the  said  R.  G.  then  and  there  see  the  inside  of  the  flap  of  the 
said  trowsers/*  The  information  signed  by  the  prisoner  was  put  in.  and  it  was 
proved  that  he  was  duly  sworn,  and  that  the  charge  was  dismissed.  The  two  wit- 
nesses, produced  to  the  facts,  were  C.  F.  E.,  a  lad  of  fifteen,  and  his  elder  brother, 
J.  H.  E.  They  swore  that  they  went  together  to  the  field,  J.  H.  E.  having  a 
gun;  that  they  spoke  of  going  to  Chipping  Norton,  and  that  Charles  went  to  see 
i^Kfj-y  *  whether  the  donkey  was  able  to  go^to  Chipping  Norton,  and  parted  from  his 
J  brother  for  that  purpose — that  he  was  absent  three  minutes — that  the  trowsers 
ho  had  on,  which  were  produced  in  court,  had  no  flap.  These  were  the  only  facts 
to  which  they  both  spoke.  C.  F.  £.  fully  negatived  what  the  prisoner  had  sworn 
to,  in  a  manner  quite  satisfactory  to  the  jury.  J.  H.  E.  also  stated  that  he  was 
about  forty  yards  from  the  ox-pens — ^that  he  had  his  back  towards  them — ^that  if  he 
had  turned  round  he  could  have  seen  them  and  the  wall,  and  must  have  seen  if  any 
one  was  looking  over  it,  but  he  did  not  turn  round.  It  was  objected,  first,  that  the 
first  and  third  counts  did  not  distinctly  show  any  proceeding  pending  before  the 
magistrate ;  that  they  ought  to  have  averred  directly  that  a  charge  was  pending. 
Beg,  V.  P€ar8on.(Tn)  But  Patteson,  J.,  thought  that  case  distinguishable,  because 
of  the  words  '^  upon  an  information  and  examination,"  &o.(n)  Second,  that  the 
flap  of  the  trowsers  being  unbuttoned  did  not  appear  on  the  face  of  the  counts  to 
be  material,  and  there  was  no  averment  of  its  materiality.  The  same  objection 
applied  to  the  precise  time  of  five  minutes.  Third,  that  the  assignment  of  pcijury 
as  to  the  main  charge  was  too  large,  because  it  denied  all  animals,  and  all  times  and 
places.  Fourth,  as  to  the  first  count,  that  the  language  used  by  the  prisoner  as 
there  set  out,  did  not  import  that  a  felony  was  committed,  but  only  an  attempt. 
These  objections  were  urged  in  arrest  of  judgment.  Fifth,  as  to  the  seventh  couut, 
the  first  objection  to  the  first  and  third  counts  was  urged.  Sixth,  to  the  same  count 
it  was  urged  that,  although  in  that  count  the  state  of  C.  F.  E.'s  dress  was  averred 
to  be  material,  yet,  that  by  such  averment  was  meant — not  whether  the  flap  of  his 
trowsers  was  unbuttoned — but  the  trowsers  generally.  Seventh,  that  the  seventh 
count  alleged,  that  the  prisoner  charged  the  capital  offence,  whereas,  by  his  informa- 
tion, he  appeared  to  have  charged  only  an  attempt.  The  sixth  and  seventh  objec- 
tions were  taken  before  the  verdict,  and  did  not  apply  in  arrest  of  judgment,  as 
was  also  the  objection,  whether  the  evidence  of  J.  U.  E.  went  to  any  material 
fact  sufficient  to  satisfy  the  rule  as  to  two  witnesses  in  cases  of  perjury.  On  all 
these  questions,  the  learned  judge  requested  the  opinion  of  the  judges,  and  all 
the  judges  present  held  the  conviction  good  on  the  seventh  count,  and  most  of  them 
appeared  to  think  it  good  on  all  the  others.(o) 

Where  an  indictment  stated  that  *'  heretofore,  to  wit,  on,  &c.,  at,  &c.,  before  M. 
G.  and  T.  H.  H.,  two  of  the  justices,  &c.,  came  one  J.  Osborne,  and  then  and 
there  exhibited  to  and  before  the  said  M.  G.  and  T.  H.  H.,  so  being  such  justices 
as  aforesaid,  a  certain  information  upon  oath,  and  then  and  there  informed  the  said 

i'usticcs"  that  certain  quantities  of  stolen  silk  were  found  in  a  certain  house ;  it  was 
leld,  that  this  allegation  did  not  sufficiently  show  that  the  oath  was  taken  before  the 

(m)  AntCj  p.  55. 

(n)  The  present  indictment  is  in  the  same  form  as  the  one  in  4  Wentw^  244;  2  Chitty*8 
Crim.  Law.  443. 
.    (0)  Reg.  V.  Gardiner,  2  M.  C.  C.  R.  95 ;  8  C.  &  P.  737  (34  E.  C.  L   R.). 
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said  justices,  as  it  was  consistent  with  the  allegation  that  the  oath  might  have  been 
taken  before  some  other  justices  (p) 

Where  a  count,  which  charged  perjury  in  an  affidavit  to  hold  *to  bail,  did   p^^ro 
not  state  that  a  writ  of  summons  had  been  issued  when  the  affidavit  was  sworn,   ^ 
it  was  held  good ;  for  the  affidavit  may  be  sworn  before  the  issuing  of  the  writ.(^) 

Where  an  indictment  for  perjury  committed  under  the  Interpleader  Act  set  out 

the  issues  joined  in  the  Court  of  Exchequer  between  A.  B.  and  C.  D.,  the  trial  at 

Westminster,  the  verdict  for  the  plaintifife,  the  judgment,  the  writ  of  Jieri  facias 

consequent  thereon  to  the  sheriff  of  Somersetshire,  dated  the  5th  of  June,  1841, 

the  warrant,  the  seizure  of  the  goods  of  C.   D.,  and  the  notice  on  the  part  of  the 

prisoner  to  the  sheriff  not  to  sell  the  goods  so  seized,  but  to  deliver  them  up  to  him, 

the  same  being  his  property ;  and  then  charged  that  the  prisoner  came  before  a 

commissioner,  and  produced  an  affidavit  in  writing,  and  swore  to  the  truth  of  the 

matter  contained  in  it ;  and  the  affidavit  was,  that  the  prisoner  having  heard  that 

C.  D.  had  certain  goods  (those  seized  under  the  Jieri  facias  of  the  5th  of  June), 

Itonght  them  and  paid  for  them  on  the  1st  of  June.     The  sale  and  purchase  were 

then  negatived,  and  this  was  the  perjury  charged.     It  was  submitted  that,  as  there 

was  no  allegation  that  any  application  had  been  made  under  the  Interpleader  Act,  it 

did  not  appear  that  the  affidavit  was  made  in  a  judicial  proceeding;  and  Coleridge, 

J.,  held  the  objection  fatal;  as  for  anything  that  appeared  this  was  a  voluntary  oath, 

and  not  made  in  any  judicial  proceeding  (r) 

Where  an  indictment  for  perjury  allegea  that  a  certain  cause  had  been  depending 
in  the  King's  Bench,  and  that  such  proceedings  were  had,  that  a  writ  of  inquiry 
was  dnly  issued  out  of  the  said  court,  directed  to  the  sheriffs  of  London  to  inquire, 
&c.,  and  that  the  said  sheriffs  should  make  appear  the  inquisition  which  they  should 
take  thereof  before  the  justices  of  our  said  Lord  the  King  at  Westminster,  and 
then  assigned  perjury  on  the  taking  of  the  said  inquisition  before  the  secondary; 
the  Court  of  King's  Bench  seem  to  have  been  of  opinion  that  the  indictment  was 
bad,  as  it  appeared  that  the  perjury  was  committed  coram  nan  judice;  for  the  writ 
of  inquiry  was  issued  out  of  the  King's  Bench,  and  made  returnable  in  the  Common 
Pleas,  and  therefore  the  secondary  had  no  jurisdiction  to  administer  the  oath.(s) 

It  should  seem  that  an  indictment  for  perjury  committed  before  commissioners  of 
bankrupt  in  an  examination  touching  the  estate  of  the  bankrupt,  should  allege  that 
there  was  a  trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy.(0  But  if 
the  indictment  were  for  perjury  committed  in  the  preliminary  proceedings  before  the 
commissioners  to  ascertain  whether  the  party  should  be  adjudged  bankrupt  or  not, 
it  should  seem  that  an  indictment  would  be  good,  although  it  omitted  to  state  that 
there  was  a  good  petitioning  creditor's  debt.(u) 

*In  an  indictment  for  perjury  in  an  affidavit  it  is  sufficient  to  state  that  the  p^^Q 
(iefendant  was  sworn  before  A.  B.  (A.  B.  having  power  to  administer  an  oath)  ^ 
without  stating  the  nature  of  A.  B.'s  authority.  An  indictment  for  perjury  in  an 
^davit  alleged  that  the  defendant  did  take  his  corporal  oath  before  F.  J.  Chell  (he 
the  said  F.  J.  Chell  then  and  there  having  sufficient  and  competent  power  and 
tnthority  to  administer  the  said  oath  to  the  defendant  in  that  behalf)  and  that  the 
defendant  did  before  the  said  F.  J.  Chell,  as  such  commissioner  as  aforesaid,  depose, 
^.    Id  was  contended,  in  arrest  of  judgment,  that  the  indictment  was  bad,  as  it 

(p)  Reg  P.  Goodfellow,  MSS.,  C.  S.  G.,  and  G.  k  M.  569  (41  E.  C.  L.  R),  Patteson,  J. 
«d  Cresswell,  J. 


(?)  King  p.  Reg.,  14  Q.  B.  31  (68  E.  C.  L.  R.) ;  3  Cox  C.  C.  661. 
(r)  Ueg.  p.  Bishop,  C.  k  M.  302  (41  E.  C.  L.  R.). 


(«)  Pippet  p.  Heara,  5  B  &  A.  634  (7  E.  C.  L.  R  ).  The  question  arose  in  an  action  for 
A  nitlicious  prosecution  for  perjury,  and  the  first  count  set  out  the  indiciiUv-nt  for  per- 
ju^as  stated  in  the  text,  and  the  court  held  that  the  count  was  good,  for  where  a  man 
ui4licioa9ly  prefers  ao  indictment  for  a  crime  he  is  liable  to  an  action  lor  it,  although  the 
iiidicimtrnt  be  defective. 

(0  Hex  r.  Jones,  4  B  A  Ad  343  {24  E  C.  L.  R  ),  ante,  vol.  2,  p.  528 ;  Reg.  r.  Ewington, 
C.  k  )A.  3I»  (41  K.  C.  L.  R.),  pot^  p.  H2.  The  second  count  in  this  case  iilkgcd  that  a  fiat 
''<lulj  isisued '*  uga  nst  tlie  bankrupt,  and  it  was  objected  that  it  waj  b<id  because  it 
<Iid  but  ntb-ge  any  petitioning  creditor's  debt  or  act  ut  UHukrU|it('  ,  and  ile^  u.  Jones  wai 
i^if<l  npuu,  but  the  point  was  not  decided.         ^ 

(v)  Reg.  p   Ewlugton,  uu^tra. 


59  Op  Perjury,  &c. — Indictment.  [book  t. 

did  not  describe  the  official  station  of  the  person  before  whom  the  defendant  was 
sworn.  It  was,  indeed,  stated  that  he  made  affidavit  of  certain  matters  before  F.  J. 
Chell,  as  such  commissioner  as  aforesaid ;  but  he  had  not  been  mentioned  as  a 
commissioner,  and  therefore  that  averment  could  not  cure  the  defect.  The  23  Geo. 
2,  c.  11,  made  it  unnecessary  to  set  out  the  commission  of  the  person  before  whom 
the  oath  was  taken,  but  that  did  not  dispense  with  the  necessity  of  showing  the 
nature  of  his  office.  Abbott,  C.  J. :  ^^  Looking  at  the  Act  of  Parliament,  23  Greo. 
2,  c.  11,  we  find  that  all  that  is  required  to  be  set  out  in  indictments 
for  perjury  is  the  substance  of  the  offence  charged,  and  by  what  court  or  before 
whom  the  oath  was  taken,  averring  such  court  or  person  to  have  competent  authority 
to  administer  the  same,  without  setting  forth  the  commission  or  authority  of  the 
court  or  person  before  whom  the  perjury  was  committed.  It  is,  therefore,  to  be 
considered  whether  the  present  indictment  has  set  forth  all  that  is  required  by  the 
statute.  It  sets  forth  the  substance  of  the  matter  sworn,  the  person  before  whom 
the  oath  was  taken,  and  avers  that  he  had  authority  to  administer  it.  The  indict- 
ment does,  therefore,  contain  all  that  is  required  by  the  words  of  the  statute ;  and 
taking  into  consideration  the  abject  of  the  Act,  which  was  framed  to  remove  the 
difficulties  before  felt  by  reason  of  the  averments  and  matters  which  were  usually 
set  out  in  indictments  for  perjury,  we  ought  not  to  require  more  than  the  words  of 
the  legislature  have  made  necessary.  When  a  case  of  this  sort  comes  on  for  trial, 
the  prosecutor  must  prove  the  situation  of  the  person  before  whom  the  oath  was 
taken,  and  the  nature  of  his  authority.  I  am,  therefore,  of  opinion,  that  the  indict- 
ment is  sufficient  if  it  contains  the  name  of  the  person,  if  the  defendant  was  sworn 
before  a  person,  or  of  the  court,  if  he  was  sworn  before  a  court.  There  is  not,  then, 
any  reason  for  granting  this  application."(i?) 

*fim  *Thi8  case  was  reconsidered  in  the  following  case : — The  indictment  stated 
-*  that  at  the  time  of  the  taking  of  the  false  oath  by  J.  0.  hereinafter  men- 
tioned R.  L.,  F.  D.  P.,  and  H.  S.  O.,  were  commissioners  acting  in  the  execution  of 
certain  Acts  of  Parliament  relating  to  the  duties  of  assessed  taxes  in  and  for  the 
district  of  the  hundred  of  Knighton,  in  the  county  of  W.,  and  thereupon  hereto* 
fore,  to  wit,  on,  &c.,  at,  &c.,  in  the  district  and  county  aforesaid  (at  a  meeting  then  and 
there  held  by  the  commissioners  aforesaid  for  the  purpose  of  hearing  and  deter- 
mining appeals  against  the  certificate  or  supplementary  charges  made  by  one  J.  L., 
crown  surveyor  in  pursuance  of  the  said  Acts),  a  certain  appeal  of  one  W,  H.  of 
C,  in  the  district  and  county  aforesaid,  in  due  form  of  law  came  on  to  be  heard. 
The  indictment  then  averred  that  the  defendant  on,  &c.,  at,  &c.,  appeared  before 
the  said  commissioners  as  a  witness  for  and  on  behalf  of  the  said  W.  H.,  on  the 

(v)  Rex  V.  Callanan,  6  B.  &  C.  102  (11  E.  C.  L.  R.) ;  9  D.  &  R.  97.  This  case  having  been 
much  relied  upon  in  the  following  case,  and  the  record  examined,  I  have  thought  it  right 
to  insert  the  following  statement  of  the  first  count,  which  I  took  from  the  record.  The 
indictment  stated  that  C.  C,  contriving  and  intending  to  injure  one  T.  Stevens,  and  in 
order  to  obtain  a  rule  of  the  court  of  B.  R  ,  whereby  it  might  be  ordered  by  the  said  court 
that  the  said  T.  S.  should  show  c»iuse  why  a  certain  judgment  signed  on  a  warrant  of  at- 
torney in  a  cause  in  the  said  court  of  Stevens  against  Oallanan,  and  the  execution  issued 
thereon  should  not  be  set  aside,  and  the  said  warrant  of  attorney  be  delivered  up  to  be 
cancelled,  and  why  the  proceeds  of  the  said  execution  should  not  be  restored  to  the  said 
C.  C,  and  why  the  said  T.  S.  should  not  pay  the  costs  of  that  application,  and  that  in  the 
meantime  the  said  proceeds  should  remain  in  the  bands  of  the  sheriff  of  the  county  of 
Middlesex,  came  in  his  proper  person,  kc,  on,  Ac,  at,  Ac,  before  F.  J.  Chell,  gentle- 
man, and  the  said  defendant  then  and  there,  to  wit,  on,  ^c,  at,  &c.,  was  duly  sworn,  and 
did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God  before  the  said  F.  J.  Chell  (he  the 
said  F.  J.  Chell  then  and  there  having  sufficient  and  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  C.  C.  in  that  behalf),  and  the  said  C.  C.  being  so  sworn 
as  aforesaid,  falsely,  &c.,  did  then  and  there  before  the  said  F.  J.  Chell,  as  such  commis- 
sioner as  aforesaid,  depose,  swear,  and  make  affidavit  in  writing,  amongst  other  things,  in 
substance,  Ac.  The  indictment  then  set  out  the  affidavit,  which  stated,  amongst  other 
things,  that  C.  C.  had  applied  to  the  said  T.  S.  for  a  loan  of  £150,  which  T.  S.  had  agreed 
to  let  C.  C.  have  upon  having  a  mortgage  upon  bis,  C.  G.'s,  house,  and  as  a  collateral  se- 
curity a  warrant  of  attorney  to  accompany  the  said  mortgage,  that  the  mortgage  and  war- 
rant of  attorney  were  prepared  for  £250,  although  no  more  than  £150  was  advanced,  kc, : 
**  all  which  said  several  matters  and  things  so  deposed  and  sworn  by  the  said  G.  G.  as 
aforesaid  were,  and  each  of  them  was  ma^rial  for  the  obtaining  and  supporting  the  laid 
rule."    G.  S.  G. 
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said  appeal,  and  was  then  and  there  sworn,  &c.,  before  the  said  R.  L.,  F.  D.  P.,  and 
H.  S.  Gr.j  80  being  such  commissioners  as  aforesaid,  that  the  evidence  which  he  the 
defendant  should  give  upon  the  hearing  of  the  said  appeal  should  be  the  truth  and 
nothing  but  the  truth  (they  the  said  commissioners  then  and  there  haying  authority 
to  administer  the  said  oath,  &c.).     The  indictment  then  proceeded  to  aver  the 
materiality,  the  giving  the  evidence,  &c.     The  defendant  having  been  convicted,  a 
writ  of  error  was  brought,  and  one  of  the  errors  assigned  was,  that  it  did  not  appear 
that  the  said  appeal  was  an  appeal  against  such  a  certificate  as  in  the  said  indict- 
ment mentioned,  or  that  the  same  appeal  was  such  an  appeal  as  the  said  commis- 
Bioners  or  any  of  them  had  power,  authority,  or  jurisdiction  to  determine,  and  if 
they  had  no  such  power,  &c.,  they  had  no  jurisdiction  to  administer  the  said  oath ; 
and  the  Court  of  Queen's  Bench  held  that  the  indictment  was  bad  upon  this  ground, 
and  the  judgment  was  reversed.(te') 

Where  an  indictment  alleged  that  a  "  certain  action  of  contract''  was  pending  in 
a  ooanty  court,  and  then  alleged  that  the  defendant  was  duly  sworn  before  the  judge 
of  the  said  court  '^  then  and  there  having  sufficient  and  competent  authority  to 
administer  the  said  oath  to  her  in  that  behalf,"  it  was  objected  that  there  was  no 
ayerment  that  the  said  action  of  contract  was  one  over  which  the  county  court  had 
johsdiction,  and  that  no  intendment  could  be  made  in  favor  of  an  inferior  court  that 
the  action  pending  in  it  was  one  over  which  the  court  had  jurisdiction ;  but  the 
Court  of  Exchequer  Chamber  held  that  it  did  appear  by  necessary  implication  that 
the  action  was  one  over  which  the  judge  of  the  county  court  had  jurisdic-  r-^r.-, 
tion;  for  unless  he  had,  he  could  not  have  had  ^power  to  administer  the  oath  '- 
80  as  to  be  valid  and  binding,  which  is  the  true  meaning  of  the  phrase.  The 
alleged  defect,  therefore,  in  the  averment  of  the  substance  of  the  charge  was  sup- 
plied by  necessary  implication  by  the  averment  of  the  competency  of  authority  in 
the  judge  to  administer  the  oath  (x) 

So  where  an  indictment  for  perjury  at  a  quarter  sessions  in  Ireland  alleged  that 
a  certain  civil  bill  came  on  to  be  tried  in  due  form  of  law  before  an  assistant  bar- 
rister, and  alleged  the  oath  to  have  been  taken  before  the  said  assistant  barrister,  he 
having  sufficient  and  competent  authority  to  administer  the  said  oath ;  it  was  objected 
that  the  indictment  ought  to  have  stated  that  the  civil  bill  was  for  a  cause  of  action 
within  the  jurisdiction  of  the  cour^.  But,  on  a  case  reserved,  it  was  held,  on  the 
authority  of  the  preceding  case,  that  the  indictment  was  good.(y) 

An  indictment  for  perjury  alleged  that  a  petition  for  protection  from  process  was, 
wider  and  in  pursuance  of  the  5  &  6  Vict.  c.  116,  7  &  8  Vict.  c.  96,  and  10  &  11 
Vict,  c  102,  filed  and  presented  in  the  county  court  of  Staffordshire  at  W.  by  the 
prisoner;  and  that  the  prisoner  afterward  duly  received  an  order  for  protection 
^m  process,  and  that  afterwards,  whilst  the  proceedings  upon  and  in  respect  of  the 
ttid  insolvency  were  pending  in  the  said  county  court,  to  wit,  at  the  time  of  fijing 
the  said  petition  and  schedule,  the  prisoner  came  before  H.  K.,  at  the  court  at  W., 
ud  within  the  jurisdiction  aforesaid,  for  the  purpose  of  making  an  affidavit  and 
▼erifyiog  on  oath  his  said  petition  and  schedule  (H.  K.  being  a  commissioner  to 
administer  oaths  in  chancery,  and  duly  empowered  to  act  in  the  matter  of  the  said 
uuolvency,  and  to  take  the  oath  of  the  prisoner),  and  was  duly  sworn  and  took  his 
oath  that  the  affidavit  he  then  made  was  true  (H.  K.  having  competent  authority  to 
^minister  the  said  oath).  The  indictment  then  alleged  the  materiality  of  certain 
loattcr,  and  that  the  prisoner  falsely  swore  in  the  usual  way.  It  was  objected  on 
CRor  that  the  indictment  did  not  show  that  there  was  jurisdiction  to  administer  the 
oath,  as  it  did  not  all^e  that  the  prisoner  had  resided  within  the  jurisdiction  of  the 

{•)  Reg.  V.  Overton,  4  Q.  B.  83  (45  E.  C.  L.  R.).  Manj  other  errors  were  assigned,  but 
BOt  aetermioed  by  the  court. 

(«)  Reg.  p.  Lavey,  2  Den.  C.  C.  504;  17  Q.  B.  496  (79  E.  C.  L.  R.).  See  the  indictment, 
3  C.  A  K.  26.  Reg.  v.  Overton,  iupra^  was  mainly  relied  on,  in  support  of  the  objection, 
and  the  conrt  observed,  '*  If  it  were  necessary  for  us  to  saj  how  we  should  decide  the 
pretCDt  case  if  it  were  not  distinguishable  from  that,  we  should  require  further  time  for 
cooiideration,"  and  that  **  in  that  case  the  court  considered  that  there  was  no  averment 
thttthe  oath  waa  administered  in  the  course  of  any  judicial  proceeding." 

(y)  Reg.  V.  Lawlor,  6  Cox  C.  C.  187. 

TOb.  III. 
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court  for  six  calendar  moDths  next  preceding  the  filing  of  his  petition,  according  to 
the  10  &  11  Vict.  c.  102.  s,  6.     But  it  was  held  that  the  indictment  was  good.(z) 

An  indictment  for  perjury  alleged  to  have  been  committed  on  the  hearing  of  an 
appeal  against  a  surcharge  under  the  G-ame  Acts  before  commissioners  of  assessed 
taxes,  stated  that  a  notice  of  appeal  had  been  given  to  the  assessors,  and  averred 
that  the  commissioners  were  "  duly  authorized  and  empowered  to  hear  and  deter- 
mine" the  appeal.  It  was  objected  that  the  commissioners  had  no  jurisdiction 
*R91  ^'^^^^  ^  notice  of  appeal  had  been  given  to  the  ^surveyor  or  commissioners ; 
-I  it  was  answered  that  the  indictment  alleged  that  the  commissioners  had 
authority,  and  that  the  want  of  notice  might  have  been  waived  ;  but  Patteson,  J., 
held  that  the  want  of  notice  could  not  be  waived ;  for  the  42  Geo.  3  c.  29,  enabled 
the  commissioners  to  hear  the  appeal,  ^^  unless  such  notice  shall  not  have  been  given, 
&c.,"  "  when  they  shall  dismiss  the  appeal."  Without  such  notice,  therefore,  the 
commissioners  had  no  authority  to  hear  the  appeal,  and  it  could  not  make  the  indict- 
ment good  to  show  by  evidence  that  the  proper  notice  was  given,  when  the  indict- 
ment itself  showed  the  notice  to  have  been  an  improper  one  (a) 

It  is  necessary  that  it  should  appear  on  the  face  of  the  indictment  that  the  oath 
taken  was  material  to  the  question  depending. (&)  But  it  is  not  necessary  to  set 
forth  in  the  indictment  so  much  of  the  proceedings  of  the  former  trial  as  will  show 
the  materiality  of  the  question  on  which  the  perjury  is  assigned,  and  it  will  be  suffi- 
cient to  allege  generally  that  the  particular  question  became  a  material  question.(c) 
Thus  statements,  that,  at  a  court  of  admiralty  session,  J.  K.  was  ^^  in  due  form  of 
law  tried  upon  a  certain  indictment  then  and  there  depending  against  him"  for 
murder,  and  that  "  at  and  upon  the  said  trial  it  then  and  there  became  and  was 
made  a  material  question,"  whether,  &c.,  were  holden  to  be  sufficient  averments 
that  the  perjury  was  committed  upon  the  trial  of  J.  K.  for  the  murder,  and  that  the 
question  on  which  the  perjury  was  assigned  was  material  on  that  trial.(^)  If  the 
materiality  of  the  question  evidently  appears  upon  the  record,  as  where  the  false- 
hood affects  the  very  circumstances  of  innocence  or  guilt,  or  where  the  perjury  is 
assigned  on  documents  from  the  recital  of  which  it  is  evident  that  the  perjury  was 
important,  the  express  all^tion  may,  it  seems,  be  omitted.(6)  And  where,  upon  an 
indictment  for  perjury  on  a  trial  for  felony,  it  did  not  appear  that  the  matter  sworn 
was  material,  nor  was  it  alleged  that  it  was  so,  the  judges  held,  upon  a  case  reserved, 
that  if  the  original  indictment  had  been  set  out,  and  it  could  plainly  have  been  col- 
lected that  the  matter  was  material,  it  would  have  been  sufficient  without  an  aver- 
ment of  materiality,  but  that  as  this  was  not  the  case,  the  indictment  was  bad  (/) 
So  where  upon  an  indictment  for  perjury  committed  in  an  answer  4n  chancery,  the 
perjury  was  assigned  in  defendant's  denial  in  an  answer  of  his  having  agreed,  upon 
forming  an  insurance  company  of  which  he  was  director,  &c.,  to  advance  £10,000 
for  three  years  to  answer  any  immediate  calls,  and  there  was  no  averment  that  this 
was  material,  nor  did  it  appear  for  what  purpose  the  bill  was  filed,  or  what  was  the 
prayer,  the  judgment  was  arre8ted.(^) 

^/>q-i       It  seems  to  be  fully  settled  that  either  it  must  appear  upon  the  '^indictment 

^   that  the  matter  in  respect  of  which  the  perjury  is  assigned  was  material,  or  it 

must  be  expressly  alleged  to  have  been  so.     An  indictment  for  perjury  alleged 

that  on  the  trial  of  a  certain  issue  the  defendant  was  sworn  as  a  witness,  and  that 

{2)  Walker  v,  Reg.,  8  E.  &  B.  439  (92  E.  C.  L.  R.).  Wightmnn,  J.,  said,  "Suppose  the 
petitioner,  not  so  residing,  had  sworn  in  his  petition  that  he  did ;  would  that  be  perjury?" 
It  was  admitted  that  it  would.  Lord  Campbell,  C.  J.,  **  Then  such  a  petition  would  give 
the  court  jurisdiction  to  inquire  into  the  truth  ot  the  petition  in  that  respect.-' 

(a)  Anonymous,  1  Cox  C.  C.  50.  (b)  Rex  v.  Aylett,  1  T.  R.  Gl). 

(c)  Rex  V.  Dowlin,  5  T.  R.  311,  [d)  Id.  Ibid. 

(e)  Chit.  Crim.  L.  307  a,  citing  Trem.  P.  C.  139,  &c.,  and  Rex  v.  Crossley,  7  T.JEl.  315; 
Ryalls  V.  Reg.,  11  Q.  B.  781  (63  E.  C.  L.  R.) :  Reg.  v.  Cutts,  4  Cox  C.  C.  435. 

(/)  Rex  r.  M'Keron,  East  T.  1792,  MS.,  Bayley,  J  ;  5  T.  R.  316,  a.  c. 

iff)  Rex  V.  Bignold,  Trin.  T.  1824,  MS.,  Bayley,  J.  The  indictment  was  shown  to  Lord 
Gilford,  M.  R.,  and  Mr.  Bell,  K.  C,  who  both  thought  that  upon  the  face  of  the  indictment 
it  could  not  be  said  whether  the  question  was  material  or  not ;  and  the  materiality  of  all 
questions  in  a  chancery  suit  depending  upon  the  purpose  for  which  the  suit  is  instituted, 
the  court  held  that  the  indictment  could  not  be  supported.     MS.,  Bayley,  J. 
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on  such  trial  certain  questions  became  material,  that  is  to  say,  ^*  whether  one  J.  Ken- 
worthy  had  been  arrested  by  one  J.  Lister ;  whether  the  said  J.  L.  had  on  the 
occasion  of  the  said  alleged  arrest  touched  the  person  of  the  said  J.  K. ;  and 
whether  the  said  J.  L.  had  on  the  occasion  of  the  said  alleged  arrest  put  his  arms 
round  the  said  J.  K.  and  embraced  him."     The  indictment  then  charged  that  the 
defendant  swore  falsely  to  the  following  effect.     ^^  Lister  (meaning  the  said  J.  L.) 
put  his  arms  round  him  (meaning  the  said  J.  K.)  and  embraced  him  (meaning  the 
said  J.  K.,  and  meaning  thereby  that  the  said  J.  L.  had  on  the  occasion  to  which 
the  said  evidence  applied^  touched  the  person  of  the  said  J.  K.)."     It  was  further 
alleged  that  in  answer  to  a  question  put  to  the  defendant,  *^  whether  the  said  J.  L. 
did  not  put  his  arms  round  him  (meaning  the  said  J.  K.)  and  embrace  him/'  the 
defendant  falsely  swore  as  follows :  '^  he  (meaning  the  said  J.  L.)  did*'  (meaning 
that  the  said  J.  L.  did  on  the  occasion  to  which  the  said  evidence  applied  put  his 
arms  round  and  embrace  the  said  J.  K.  and  did  touch  the  person  of  the  said  J.  K.). 
The  defendant  having  been  convicted,  a  writ  of  error  was  brought,  and  the  error 
specially  assigned  was  that  the  materiality  of  the  evidence  alleged  to  have  been 
false  was  not  sufficiently  averred  in  the  indictment ;  and  it  was  contended  that  in 
the  evidence,  on  which  the  perjury  was  assigned,  there  appeared  neither  time,  place, 
nor  circumstance  to  connect  the  statement  with  the  alleged  arrest.     The  whole 
might  have  turned  upon  some  former  and  entirely  different  transaction.     And  the 
iDDaendos  did  not  remove  the  difficulty :  for  there  was  no  averment  in  them  that  it 
was  on  the  occasion  of  the  alleged  arrest ;  it  merely  imported  that  the  evidence  was 
given  concerning  an  occasion,  which  was   not  identified  with   that  in  question. 
Bayley,  J.:  "An  indictment  must  be  good  without  the  help  of  argument  or  inference. 
Id  the  case  of  peijury  the  indictment  must  show,  either  by  a  statement  of  the  pro- 
ceedings or  by  other  averments,  that  the  question  to  which  the  offence  related  was 
material.     That  i»  not  shown  here  in  either  way.     The  words  on  which  perjury  is 
assigned,  if  taken  without  the  innuendos,  have  no  necessary  reference  to  the  occasion 
of  an  alleged  arrest;  nor  is  there  anything  in  the  indictment  to  connect  them  with 
it    It  is  contended  that  the  inquiry,  to  which  part  of  the  evidence  was  an  answer, 
would  not  have  been  relevant  if  applicable  to  any  other  matter  and  occasion  than 
those  DOW  in  question ;  but  we  know  nothing  of  the  merits  of  the  case  except  from 
the  indictment.    The  innuendos  rather  introduce  greater  doubt  than  greater  certainty, 
and  lessen  the  force  of  the  argument  that  only  one  occasion  could  have  been  con- 
templated.    I  am,  therefore,  of  opinion  that  the  indictment  is  defective,  and  the 
judgment  ought  to  be  reversed."(A) 

Where  an  indictment  stated  that  a  suit  was  pending  in  the  *Courtof  Chan-  rut^ 
c^,  and  that  a  commission  was  issued  to  certain  commissioners  to  examine  ^ 
witnesses  upon  interrogatories,  and  then  set  out  the  ninth  interrogatory,  and  averred 
that,  '^upon  the  examination  of  the  defendant  upon  the.  said  interrogatories,  it 
became,  and  was,  material  to  ascertain  the  truth  of  the  matters  hereinafter  alleged 
to  have  been  sworn  to  and  deposed  by  the  defendant,  upon  his  oath,  in  answer  to  the  said 
ninth  interrogatory;"  it  was  objected  that  the  averment  of  materiality  was  insufficient, 
there  being  no  statement  of  the  alleged  perjury  being  material  to  the  chancery  suit, 
or  to  any  question  in  that  suit;  and  Coleridge,  J.,  expressed  some  doubt  whether 
the  averment  of  materiality  was  sufficient,  and  would  have  reserved  the  point  if  it 
had  become  nooessary.(t)  And  where  an  indictment  for  perjury,  after  alleging  that 
>n  information  was  exhibited  before  two  magistrates,  and  that  the  same  information 
came  on  to  be  heard  before  M.  G.  and  J.  S.,  two  justices,  and  that  "upon  the 
hearing  of  the  said  information  before  the  said  M.  G.  and  J.  S.,  so  being  such 
jostioes  as  aforesiiid,  it  became  and  was  material  to  ascertain  the  truth  of  the  matter 

(*)  R€X  p.  Nicholl,  1  B.  &  Ad.  21  (20  E.  C.  L.  R.),  Littledale,  J.,  and  Parke,  J.,  concurred,  ^ 
a&d  Parke,  J.,  added,  "  It  is  part  of  the  definition  of  perjurj  that  the  false  swearing  ia  on 
lome  point  material  to  the  question  in  issue.    In  an  indictment  this  may  appear  either 
from  the  matter  of  the  suit,  as  shown  on  the  record,  or  by  direct  averment." 

(I)  Reg.  V,  flewins,  9  C^&  P.  786  (38  E.  C.  L.  R.).  The  defendant  was  acquitted.  The 
form  of  the  averment  in  this  and  tne  following  case  was  taken  from  2  Chitty's  Cr.  L.,  p. 
'<^^1  u;  where  it  is  said  that  this  "  concise  statement  would,  it  should  seem,  in  all  cases 
lalke." 
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hereinafter  alleged  to  have  been  sworn  to  and  stated  by  the  said  J.  S.  upon  his 
oath ;"  it  was  held  that  this  averment  of  materiality  was  insufficient.(y) 

An  indictment  stated  that,  on  the  trial  of  an  action  of  Meek  v^  Knight^  "  it 
became  and  was  a  material  question^  whether  a  certain  bill  of  exchange,  bearing 
date,  &c."  (here  the  bill  was  described),  **  was  accepted  by  the  said  J.  Meek,  for 
the  accommodation  of  the  said  W.  Knight,  and  without  valuable  consideration  to 
the  said  J.  Meek  from  the  said  W.  Knight;  and  whether  a  certain  paper  writing  or 
memorandum,  then  and  there  produced,  by  and  in  the  handwriting  of  the  defendant, 
J.  Burraston,  was  really  and  truly  executed  by  the  said  W.  Knight,  by  affixing  his 
mark  thereto,  at  the  time  of  the  making  of  the  said  hiU  of  exchange.  (The  indict- 
ment then  set  out  the  memorandum.^  And  whether  the  said  memorandum  was 
read  over  by  the  said  J.  Burraston  to  tne  said  W.  Knight,  at  the  time  of  making 
the  said  bill  of  exchange  as  aforesaid."  The  indictment  then  alleged  that  the 
defendant  swore  that  the  said  paper  writing  or  memorandum  was  duly  executed  by 
the  said  W.  Knight,  by  affixing  his  mark  to  the  same,  in  the  presence  of  the  said 
J.  Burraston,  on  the  day  on  which  the  same  hears  date,  and  at  the  time  of  the  making 
of  the  said  bill  of  exchange,  and  that  the  said  memorandum  was  then  and  there 
read  over  by  the  said  J.  Burraston  to  the  said  W.  Knight.  "  Whereas,  in  truth 
and  in  fact,  the  said  W.  Knight  did  not  execute  the  said  paper  writing  or  memo- 
randum by  affixing  his  mark  thereto,  in  the  presence  of  the  said  J.  Burraston,  on 
the  day  on  which  the  same  bears  date,  nor  was  the  said  memorandum  read  over  by 
the  said  J.  Burraston  to  the  said  W.  Knight  at  the  time  of  the  making  of  the  said 
bill  of  exchange,  nor  was  the  said  memorandum  produced  or  shown  to  the  said  W. 
Knight  by  the  said  J.  Burraston,  at  the  time  of  making  the  said  bill  of  exchange." 
*fi'Sl  ^P^°  *  ^"^  ^^  *error,  brought  after  a  general  verdict  of  guilty,  the  errors 
-'  assigned  were,  that  no  perjury  was  assigned  upon  the  question  alleged  to  have 
been  a  material  question  upon  the  trial,  and  that  no  perjury  was'  assigned  upon  any 
Question  alleged  to  have  been  a  materia  question  upon  the  trial ;  and  the  Court  of 
Queen's  Bench  held  that  the  indictment  was  bad.  The  assignment  of  perjury  that  the 
bill  was  not  executed  on  the  day  on  which  the  same  bears  date,  departed  from  the  state- 
ment of  the  evidence,  and  the  allegation  of  the  materiality.  And  the  assignment  of 
perjury,  that  the  paper  was  not  executed  at  the  time  of  the  making  of  the  bill,  bore  no 
relation  to  the  all^ations  of  the  evidence  of  the  defendant.  The  statement  of  the  evi- 
dence of  the  defendant,  as  well  as  the  allegation  of  the  falsehood,  were  uncertain.  The 
words  *^  then  and  there"  might  refer  to  the  two  dates,  the  date  of  the  memorandum 
and  the  day  of  the  making  of  the  bill,  and  it  might  consist  with  the  fact  that  it 
never  was  read  over  on  both  days,  or  the  defendant  might  never  have  intended  to 
say  that  it  was.(A^) 

An  indictment  alleged  that  E.  S.  filed  his  bill  in  chancery  against  the  prisoner, 
J.  S.  S.,  and  J.  S.,  whereby  he  prayed  that  a  purchase  by  the  prisoner  might  be 
declared  fraudulent  and  void,  and  that  he  might  be  decreed  to  deliver  up  the  con- 
tract to  be  cancelled,  and  then  averred  that  it  then  and  there  became  a  material 
question  whether  the  prisoner  did  advise  the  said  J.  S.,  E.  S.,  and  J.  S.  8.,  that 
certain  real  estate  including  the  premises  described  in  the  said  bill,  should  be  sold. 
It  was  held  that  the  averment  of  materiality  was  insufficient.  There  might  be  very 
good  reasons  for  setting  aside  the  sale  as  fraudulent,  quite  independently  of  any  advice 
given  by  the  prisoner ;  and  that  being  so,  the  question  was  whether  there  was  a 
sufficient  averment  of  materiality,  and  the  words  '^  then  and  there"  were  not  sufficient 
to  supply  the  omission  of  the  words  "  in  the  said  suit,"  or  words  to  the  same  effect(?) 

U)  ^®&>*  ^'  Ooodfellow,  Patteson,  J.,  after  consulting  Gresswell,  J.,  C.  k  M.  569.  See 
the  Averment  of  materialitj  in  Rex  v.  Callanan,  ante^  p.  59,  note  (v). 

{k)  Reg.  V.  Burraston,  4  Jurist  697.  The  court  expressed  strong  doubts  whether  it  was 
possible  to  separate  the  three  propositions,  which  were  said  to  have  formed  one  question ; 
and  Littledale,  J.,  said  that  if  it  was  one  assignment  of  perjury,  and  part  was  bad,  the 
whole  was  vitiated.  It  was  also  doubted  whether  where  a  matter  was  stated  to  be  a 
material  question  the  prosecutor  could  abstain  from  stating  any  swearing  as  to  such 
matter,  or  assigning  any  perjury  upon  it.  But  it  became  unnecessary  for  the  court  to 
decide  either  of  these  points,  as  the  indictment  was  held  bad  on  the  grounds  stated  in 
the  text. 

(/)  Reg.  V,  Cutts,  4  Cox  G.  G.  435.    Q.  B.    Lord  Campbell,  G.  J.,  said,  «  An  indictment 
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An  iDdictment  for  perjury  allied  that  H.  L.  stood  charged  before  T.  Scott,  a 
justice  of  the  peace,  with  having  on  the  12th  of  August  committed  a  trespass  by 
entering  in  the  daytime  on  certain  land  in  pursuit  of  game,  and  that  upon  the 
hearing  of  the  said  charge,  the  prisoner  appeared  as  a  witness  for  the  said  H.  L., 
and  was  duly  sworn  to  speak  the  truth  touching  the  said  charge ;  and  that  the  pri- 
soner upon  the  hearing  of  the  said  charge,  falsely  swore  that  he  did  not  see  the 
said  n.  L.  during  the  whole  day  of  the  12th  of  August,  and  that  *'  at  the  time  he 
the  said  priwner  swore  as  aforesaid  it  was  material  and  necessary  for  the  said  T. 
Scott,  so  being  such  justice  as  aforesaid,  to  inquire  of  and  be  informed  by  the   r^e^e^ 
said  prisoner  whether  he  did  see  the  said  H.  L.  "^at  all  during  the  said  12th   '- 
day  of  August,"  and  it  was  held  that  the  indictment  was  bad ;  for  ^'  it  is  not  stated 
that  it  was  a  material  and  necessary  question  in  the  inquiry  before  the  said  T.  Scott, 
to  which  the  false  and  corrupt  answer  was  given.     It  may  have  been,  therefore,  con- 
sistently with  the  averments  in  the  indictment,  material  and  important  for  T.  Scott 
in  some  other  matter,  and  not  in  the  matter  stated  to  be  in  issue  before  him,  to  have 
put  this  question  and  received  this  answer.     Now  as  the  offence  of  perjury  consists 
in  taking  a  false  oath  in  a  matter  stated  to  be  in  judgment  before  a  court  or  person 
Wmg  competent  authority  to  decide  it,  and  as  this  indictment  does  not  clearly  and 
distinctly  charge  that,  it  does  not  charge  the  offence  of  perjury.*'(m) 

An  indictment  for  perjury  committed  on  a  trial  for  rape  alleged  that  it  was  a 
material  question  whether  the  prisoner  ever  got  one  M.  Williams  to  writ«  a  letter 
for  her,  and  whether  or  not  she  saw  the  said  M.  Williams  at  the  house  of  S.  Lewis's 
father  when  the  said  letter  was  written ;  and  that  the  prisoner  falsely  swore  that 
she  never  got  a  Mr.  M.  Williams  (he  being  then  present  in  court  during  the  said 
trial)  to  write  a  letter  for  her,  and  that  she  did  not  see  the  said  Mr.  M.  Williams  at 
the  said  house  of  the  said  father  of  the  said  S.  Lewis.  Whereas  the  prisoner  did 
get  the  said  M.  Williams  to  write  a  letter  for  her,  &c.  At  the  trial  for  rape,  the 
prisoner  was  asked  whether  she  ever  got  Mr.  M.  Williams  (who  was  pointed  out  to 
her  in  court)  to  write  a  letter  for  her.  She  replied,  *^  No,  I  did  not."  The  letter 
was  shown  to  her  and  the  question  repeated,  and  she  repeated  her  denial,  and  she 
also  denied  having  ever  seen  M.  Williams  at  S.  Lewis's  father*s  house.  The  falsity 
of  what  she  so  swore  was  clearly  proved  and  the  letter  produced.  It  was  objected, 
Ist,  that  the  materiality  of  the  matters  assigned  as  perjury  was  not  sufficiently 
alleged;  2d,  that  the  reference  to  the  letter  was  too  vague  and  general,  and  not  pro- 
perly pointed  to  the  particular  letter;  3d,  that  the  reference  to  M.  Williams  and 
lewis's  father's  house  were  not  properly  introduced  by  an  averment;  4th,  that  the 
letter  produced  was  not  sufficiently  identified  with  the  statements  on  the  record  to 
support  them.  The  objections  were  overruled,  and,  on  a  case  reserved,  it  was  urged 
that  all  the  assignments  of  perjury  were  defective  in  not  identifying  the  M.  Williams 
^ken  of  in  them  with  the  M.  Williams  spoken  of  in  the  allegation  of  materiality; 
bat  it  was  held  that  the  indictment  was  sufficient :  it  averred  that  it  was  a  materi^il 
question  whether  the  prisoner  got  any  M.  Williams  to  write  a  letter.  That  aver- 
ment comprehended  every  person  of  the  name  of  M.  Williams.  The  description 
therefore  in  this  averment  was  larger  than  the  description  in  the  assignment  of 
perjury,  and  comprehended  the  M.  Williams  there  spoken  of.  As  to  the  objection 
relating  to  the  letter,  it  was  contended  that  it  could  not  possibly  be  material  that 
the  prisoner  got  Williams  to  write  a  letter.  But  it  was  held  that,  as  there  was  an 
express  averment  that  it  was  material,  that  let  in  evidence  to  prove  that  it  was  so, 
tod  when  the  evidence  was  looked  at  it  was  clear  that  the  letter  was  material.(n) 

*An  indictment  for  giving  false  evidence  before  a  commissioner  of  bank-  ^^^m 
ruptcy  alleged  that  upon  the  examination  of  the  prisoner  it  was  material  to   ^ 
inqnire  what  was  the  extent  of  the  dealings  of  the  prisoner  with  ''  one  Mr.  Mar- 

forperjaiy  must  either  show  that  the  evidence  alleged  to  be  false  was  necessarily  mate- 
rial to  the  issue,  or  there  must  be  a  positive  averment  that  it  was  material." 

(m)  Reg.  V.  Bartholomew,  1  C.  A;  K.  366  (47  E.  G.  L.  R.).     All  the  judges. 

(n)  Reg.  V.  Bennett,  2  Den.  C.  C.  240 ;  3  C.  A;  K.  124  ;  5  Cox  G.  G.  207,  It  is  trusted 
that  the  text  represents  substantially  the  grounds  of  the  decision  on  the  two  points;  but 
All  three  reports  are  very  unsatisfactory.  No  express  notice  was  taken  of  the  other 
poiati. 
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shall,  and  how  long  he  had  known  the  said  Mr.  Marshall/*  &c.y  and  then  allied 
that  the  prisoner  solemnly  declared  that  ^'  Mr.  Marshall  is  the  landlord  of  No.  4, 
York-terrace/'  &c.  "I  have  known  Mr.  Marshall  two  or  three  years,"  Ac. 
Whereas  the  said  person  so  described  was  the  same  person  as  one  S.  Marshall 
Lepge,  and  was  the  father  of  the  prisoner,  &c.  It  was  objected,  in  arrest  of  judg- 
ment, that  there  was  nothing  to  connect  the  allegation  of  materiality  with  the 
assignment  of  perjury,  as  there  was  no  innuendo  that  Mr.  Marshall  meant  S.  Mar- 
shall Legge;  and  the  judgment  was  arrested  as  the  averment  of  materialty  was  in- 
sufficient to  connect  it  with  the  other  parts  of  the  indictment. (o) 

An  indictment  for  perjury  allied  that  a  cause  came-  on  to  be  tried  before  a 
county  court  judge,  and  that  it  became  a  material  question  on  the  trial  whether  J. 
H.  Bridges  had,  ip  the  presence  of  the  prisoner,  signed  at  the  foot  of  a  certain  bill 
of  account,  purporting  to  be  a  bill  of  account  between  a  certain  firm  called  '^  Bridges 
and  Co."  and  J.  Webster,  a  receipt  for  the  payment  of  the  said  bill,  and  that  the 
prisoner  falsely  swore  that  J.  H.  Bridges  did  in  her  presence  sign  the  said  receipt ; 
and  it  was  proved  that  on  the  trial  the  prisoner  produced  an  invoice  of  goods,  at 
the  foot  of  which  was  a  receipt,  which  purported  to  bear  the  signature  of  Bridges, 
and  the  prisoner  swore  that  he  in  her  presence  wrote  and  signed  that  receipt 
Bridges  had  on  other  occasions  signed  receipts  in  the  presence  of  the  prisoner  at 
the  foot  of  invoices.  It  was  objected  that  the  indictment  did  not  sufficiently  specify 
the  account  and  receipt  to  which  the  evidence  on  which  the  perjury  was  assigned 
related ;  but,  on  a  case  reserved,  it  was  held  that  the  indictment  was  sufficient,  as  it 
was  only  necessary  to  refer  to  the  receipt  as  introductory  to  making  out  the  mate- 
riality of  the  perjury.(j?) 

Where  an  indictment  for  perjury  alleged  that  the  defendant  swore  that  he  bad 
not  written  certain  words  in  the  presence  of  one  Dipple,  and  alleged  that  it  was  a 
material  question  whether  the  defendant  had  so  written  such  words  in  the  presence 
of  Dipple ;  the  Court  of  Queen's  Bench  held  that  the  indictment  was  sufficient ; 
for  the  question  whether  the  words  were  written  in  the  presence  of  Dipple  might 
have  been  material ;  and  it  was  impossible  to  assume  the  contrary  against  the 
record.  (9) 

An  indictment  for  perjury  on  the  taking  of  an  inquLsition  before  a  coroner 
alleged  that  it  ^^  was,  upon  the  taking  of  the  said  inquisition,  a  material  question 
whether,"  &c.,  and  it  was  urged  that  this  statement  did  not  sufficiently  show  that 
the  question  was  material  to  the  inquiry;  but  Parke,  B.,  held  that  the  statement 
sufficiently  imported  that  the  question  was  material  to  the  subject-matter  of  the  in- 
quisition, (r) 

:ie/.on  '^An  indictment  for  perjury  alleged  that  it  was  a  material  question  whether, 
-'  before  the  execution  of  a  bond,  it  was  agreed  between  certain  persons  that 
the  prisoner  should  lend  W.  Winder  £1500  before  the  title  to  certain  premises  was 
investigated  by  the  prisoner,  and  before  any  mortgage  thereof  was  executed  to 
secure  repayment  thereof,  and  that  they  should  execute  the  bond  to  secure  the  pri- 
soner the  repayment  of  the  said  sum  and  interest  in  case  the  title  should  turn  out 
to  be  defective,  or  the  mortgage  should  not  be  duly  executed ;  but  if  the  title 
turned  out  to  be  good,  ami  the  mortgage  was  executed,  they  were  not  to  be  liable  on 
the  bond ;  and  then  alleged  that  the  prisoner  falsely  swore  that  nothing  was  said 
by  him  or  in  his  hearing  about  the  bond  being  a  temporary  security,  or  a  security 
until  the  mortgage  was  prepared,  "  or  anything  of  the  kind.'^  It  was  objected 
that,  according  to  the  agreement  as  stated,  the  bond  would  be  binding  until  the 
title  turned  out  to  be  good,  w^hich  would  not  necessarily  be  when  the  mortgage  was 
executed,  so  that  the  bond  would  not  necessarily  be  a  temporary  security.  But 
Erie,  J.,  held  that  the  exact  terms  of  the  alleged  agreement  were  not  material ;  for 
the  prisoner  swore  that  there  was  no  agreement  ^^  of  the  kind."(8) 

It  is  sufficient  to  aver  that  a  certain  question  was  material,  without  showing  how 

fo)  Reg.  V.  Legge,  6  Cox  C.  G.  220.    The  Recorder,  after  consulting,  Parke  B. 
p)  Reg.  r.  Webster,  Bell  C.  C  154. 
Iq)  Reg.  V.  Schlesiiiger,  10  Q.  B.  670  (59  E.  G.  L.  R.). 
(r;  Reg.    .  Kimpion,  2  Cox  C.  G.  296. 
(«)  Reg.  V.  fiSmith,  1  F.  &  F.  98. 
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it  was  material.  An  indictment  for  perjury  on  the  trial  of  an  action  in  a  county 
court,  alleged  that  upon  the  said  trial  it  was  a  material  question  in  the  said  action 
whether  the  said  A.  S.  had  ever  heen  tried  at  the  Central  Criminal  Court  for  any 
ofifence  whatever;  it  was  objected  that  the  indictment^did  not  show  the  materiality 
of  the  question  ;  but  the  Court  of  Exchequer  Chamber  held  that  it  was  shown  suf-  * 
fidently  upon  the  averment  in  the  indictment  that  the  matter  deposed  to  was  ma- 
terial.(<) 

The  indictment  must  show  on  the  face  of  it  that  the  matter  w<u  material ;  it  is 
not  sufficient  if  it  only  shows  that  it  might  or  might  not  have  been  material.     An 
indictment  for  perjury  alleged  that,  on  the  trial  of  an   indictment  for  an  assault, 
with  intent  to  commit  a  rape,  and  for  a  common  assault,  upon  one  Ann  Bird,  the 
said  Ann  Bird  swore  that  she  was  the  wife  of  one  J.  Bird,  and  had  been  married 
to  him  at  such  a  time  and  such  a  place,  whereas  she  was  not  the  wife  of  the  said  J. 
Bird,  and  had  never  been  married  to  him ;  and  the  indictment  contained  an  allega- 
tion of  materiality,  which  was  insensible  in  consequence  of  an  error  in  copying  it 
from  the  drafl ;  it  was,  nevertheless,  contended  that  it  sufficiently  appeared  on  the 
&oe  of  the  indictment,  that  the  evidence  on  which  the  perjury  was  assigned  was 
material  on  two  grounds.     First,  that  on  any  indictment  for  an  assault,  with  intent 
to  commit  a  rape,  it  was  most  material,  not  only  as  affecting  the  credit  of  the  wit- 
ness, but  as  going  to  the  very  gist  of  the  charge  itself,  whether  the  party  assaulted 
had  falsely  sworn  that  she  was  a  married  woman.     Secondly,  that  by  swearing  that 
she  was  the  wife  of  J.  Bird,  the  prosecutrix  supported  the  allegation  that  the  as- 
saoit  was  upon  '^  Ann  Bird,"  which  would  have  failed  if  she  had  admitted  that  she 
was  not  married"  to  J.  Bird.     But  Cresswell,  J.,  held  that  it  did  not  sufficiently 
appear  that  the  evidence  was  material;  "^it  might  or  might  not  b3  material,   ^^^q 
and  that  was  not  sufficient,  (u)  ^ 

Where  an  indictment  for  perjury  stated  that  a  cause  was  set  down  for  trial,  and 
appointed  for  a  particular  day,  and  that  the  defendant  in  that  cause,  before  that 
day,  made  an  affidavit  before  a  judge,  in  which  he  stated  that  he  had  a  good  defence 
to  the  action,  which  he  would  be  able  to  prove  at  the  trial,  and  that  some  of  the 
bills  on  which  it  was  brought  were  void  for  usury,  and  then  assi^ed  perjury  on 
these  allegations ;  it  was  objected  that  the  indictment  was  clearly  bad ;  the  only 
manner  in  which  such  an  affidavit  could  be  in  a  judicial  proceeding,  or  the  matters 
contained  in  it  become  material,  would  be  upon  an  application  to  postpone  the  trial 
of  the  cause ;  but  the  indictment  did  not  show  that  any  such  application  was  made 
or  intended.  Lord  Tenterden,  C.  J.,  however,  thought  that  the  occasion,  on  which 
the  affidavit  was  intended  to  be  used,  might  be  sufficiently  collected  from  the  indict- 
ment, and  refused  to  stop  the  trial,  as  the  defendant,  if  there  was  any  weight  in  the 
objection,  might  have  the  benefit  of  it  after  he  was  (;onvicted.(v) 
An  indictment  alleged  that  an  action  came  on  to  be  tried  in  a  county  court,  in 

(/)  Larey  v.  Reg.  2  Den.  C.  G.  R.  504.     See  the  indictment,  3  0.  &  K.  26. 

(u)  Reg.  v.  Ann  Bird,  Gloucester  Spr.  Ass.  1842.  The  indictment  for  the  assault  simply 
stated  the  assault  to  be  upon  Ann  Bird,  without  any  further  description.  The  learned 
jodge  expressed  an  opinion  that  the  indictment  was  insufficient  before  the  case  went  to 
tbe  jary,  but  he  left  it  to  them,  and  after  they  had  found  the  prisoner  guilty,  arrested  the 
jodgmentf  in  order  that  the  prosecutor  might  bring  a  writ  of  error  if  be  thought  fit.  Ko 
vrit  of  error  was  brought,  the  prosecutor  being  unable  to  incur  the  expense  of  such  a  pro- 
ceeding. It  sometimes  happens  that  upon  an  objection  taken  to  an  indictment  before 
verdict,  the  judge  who  tries  the  case,  if  he  considers  the  objection  valid,  dire^s  an  ac- 
qoittal;  but  the  course  adopted  by  the  learned  judge  in  this  case  is  Certainly  the  better 
coarse,  as,  if  the  decision  be  incorrect  where  the  judgment  is  arrested,  it  may  be  rerersed 
apoo  error ;  whereas  if  the  prisoner  is  acqnitted,  and  the  decision  is  incorrect,  there  is  no 
BKaoB  of  correcting  the  error,  and  as  the  verdict  of  the  jury  has  been  taken,  it  may  be 
very  questionable  whether  if  a  fresh  indictment  were  preferred  a  plea  of  autrefoit  aequU 
night  not  be  successfully  pleaded.  See  per  Lord  Tenterden,  G.  J.,  Rex  v,  Fowle,  4  0.  k 
P.592  (19  E.  G.  L.  R.),  poMt,  p.  150.  In  Reg.  v.  Purchase,  G.  k  M.  617  (41  E.  G.  L.  R.), 
tried  at  the  same  assizes,  Patteson,  J.,  after  consulting  Cresswell,  J.,  refused  to  allow  any 
objection  to  be  taken  to  an  indictment  for  embezzlement,  except  upon  demurrer  or  in 
ymi  of  judgment,  and  it  seems  most  in  accordance  with  the  regular  course  of  proceed- 
ing that  snch  a  course  should  be  adopted  in  all  cases.    G.  S.  G. 

(t)  Rex  9.  Abraham,  1  M.  k  Rob  7.  The  defendant  was  convicted,  but  did  not  appear 
to  receiTe  jadgpnent  when  called  upon,  and  no  motion  in  arrest  of  judgment  was  mada. 
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which  the  plaintiff  claimed  to  recover  a  sum  for  the  expenses  of  a  journej,  and 
another  sum  for  wages,  and  it  was  thereupon  proved,  on  the  part  of  the  plaintiff, 
that  the  defendant  had  made  certain  statements,  which  were  set  out,  and  hy  which 
the  deht  to  the  plaintiff  was  nought  to  he  proved :  and  afterwards  averred  that  the 
defendant  swore  that  he  had  not  made  any  of  the  said  statements;  whereas  he  had 
made  them  :  hut  there  was  no  averment  of  materiality.  Byles,  J.,  held  that  such 
an  averment  was  not  necessary ;  hut  it  would  suffice  if  the  materiality  could  he 
gathered  from  the  whole  indictment,  and  if  the  assignments  of  perjury  showed  upon 
the  face  of  the  indictment  that  they  were  material  to  the  issue.  And  here  it  ap- 
peared on  the  face  of  the  indictment,  that  the  statements  alleged  to  be  falsely  made 
were  material  to  the  issue,  (ir) 

i^rjfx'i       *But  if  the  false  oath  has  any  tendency  to  prove  or  disprove  the  matter  in 

-^   issue,  though  but  circumstantially,  as,  if  the  party  wilfully  misstate  the  color  of 

a  man^s  coat,  or  speak  to  the  credit  of  another  witness,  it  will  amount  to  perjury.(as) 

It  is  also  necessary  that  the  indictment  should  expressly  contradict  the  matter 
falsely  sworn  to  by  the  defendant.  And  the  general  averment  that  the  defendant 
falsely  swore,  &c.,  upon  the  whole  matter,  will  not  be  sufficient:  the  indictment 
must  proceed  by  particular  averments  (or,  as  they  are  technically  termed,  by  assign- 
ments o/perjun/),  to  negative  that  which  is  false.  It  may  be  necessary  to  set  forth 
the  whole  matter  to  which  the  defendant  swore,  in  order  to  make  the  rest  intelli- 
gible, though  some  of  the  circumstances  had  a  real  existence;  but  the  word 
^'  falsely'^  does  not  import  that  the  whole  is  false ;  and  when  the  proper  averments 
come  to  be  made  it  is  not  necessary  to  negative  the  whole,  but  only  such  parts  as 
the  prosecutor  can  falsify,  admitting  the  truth  of  the  rest.(y)  It  is  suggested  that 
in  negativing  the  defendant's  oath,  where  he  has  sworn  only  to  his  belie/^^z)  it  will 
be  proper  to  aver  that  *•  he  xceJl  knew''  the  contrary  of  what  he  swore.(a)  It  seems 
that  an  assignment  of  perjury  may,  in  some  instances  be  more  full  than  the  state- 
ment of  the  defendant,  which  it  is  intended  to  contradict.  Thus,  where  the  fact  in 
the  affidavit,  in  which  the  defendant  was  charged  to  have  perjured  himself,  was, 
that  he  never  did,  at  any  time  during  his  transactions  with  the  commissioners  of 
the  victualling-office,  charge  more  than  the  usual  sum  of  sixpence  per  quarter 
beyond  the  price  he  actually  paid  for  any  malt  or  grain  purchased  by  him  for  the  said 
commissioners  as*  their  corn-factor;  aud  the  assignment  in  the  indictment,  to  falsify 
this,  alleged  that  the  defendant  did  charge  more  than  sixpence  per  quarter  for  and 
in  refpect  of  such  malt  and  grain  so  purchased ;  it  was  objected  that  the  words  tn 
refpect  of  might  include  lighterage,  freight,  and  many  collateral  and  incidental  ex- 
penses attending  the  corn  and  grain  jointly  with  the  charge  for  the  corn  or  grain, 
and,  that  bearing  such  sense,  die  defendant  was  not  guilty  of  perjury;  but  the 
objection  was  uverruled.(6) 

An  indictment  alleged  that  it  was  material,  on  the  hearing  of  an  information 
before  justices  of  the  peace,  to  prove  that  cards  were  played  in  the  bar  of  a  public- 
house  between  the  hours  of  six  o'clock  and  eight  o'clock  on  a  certain  evening,  and 
that  the  prisoner  falsely  swore  that  he  was  in  the  bar  of  the  said  house  from  be- 
tween the  hours  of  six  o'clock  and  seven  o'clock  until  nine  o'clock  in  the  said 
evening,  and  that  he  did  not  play  at  any  game  at  all,  and  that  no  cards  or  game  of 
cards  at  all  were  or  was  during  all  the  said  last  mentioned  time  or  between  the 
jit-^l  hours  aforesaid  played  therein;  whereas  the  prisoner  did  between  the  *hours 
-*   of  six  o'clock  and  eight  o'clock  in  the  said  evening  play  at  a  certain  game  of 

(w)  Reg.  9.  Har?cj,  8  Cox  C.  G.  99.  It  was  urged  that  the  omissioa  of  an  averment  of 
materiality  was  a  mere  formal  defect,  and  amendable  under  the  14  A;  15  Vict.  c.  100,  s. 
25,  aniCy  toI.  2,  p.  327 ;  but  Byles,  J.,  was  clearly  of  opinion  that  it  was  a  matter  of  sab- 
stance.  It  was  also  urged  that  sec.  20  of  that  Act  {ante^  p.  39)  rendered  the  averment 
unnecessary;  but  Byles,  J  ,  was  clearly  of  opinion  that  it  did  not,  as  it  was  not  one  of  the 
things  named  in  that  section. 

(x)  Rex  V.  Griepe,  12  Mod.  142 ;  Reg.  v.  Muscot,  10  Mod.  195  ;  3  Stark.  Evid.  859.  And 
see  Reg.  v.  Gardiner,  ante^  p.  57. 

.V)  Rex  V.  Perrot,  2  M.  &  S.  385,  390.     And  see  ante,  vol.  2,  p.  670. 

[2)  Ante,  p.  2.  (a)  2  Chit.  Grim.  L.  312. 

\b)  Rex  V.  Atkinson,  Dom.  Proc.  1785  ;  Bac.  Abr.  tit.  Perjury  (C).  See  Reg.  v.  Gardi- 
ner, ofUe,  p.  57. 
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cards.  Rolfe,  B.,  held  that  the  indictment  was  had.  The  prisoner  might  have 
played  at  five  minutes  past  six,  and  yet  not  have  played  from  hetween  six  and  seven 
until  nine;  the  words  ^^from  hetween  six  and  seven'*  might  he  any  time  short  of 
seven,  five  minutes  or  five  seconds  to  that  hour.  The  indictment  could  not  he  read 
as  averring  that  the  prisoner  swore  that  he  did  not  play  at  any  time  during  that 
evening,  but  merely  that  he  did  not  play  at  a  particular  period  of  that  evening, 
namely,  from  some  period  hefore  seven  until  nine.  That  might  he  perfectly  true, 
and  yet  he  might  have  played  between  six  and  seven,  and  so  may  have  played,  as  is 
assigned  in  the  indictment,  between  six  and  eight. (c) 

Where  an  indictment  for  perjury  committed  in  an  information  before  magistrates, 
alleged  that  the  prisoner  was  sworn  on  an  information  taken  on  the  11th  of  March, 
1844,  and  deposed  that  on  ''  the  morning  of  Thursday  last,  the  7th  day  of  March 
(he  meaning  the  7th  day  of  March  in  the  year  1804),"  he  met  G.  C. ;  whereas  the 
prisoner  did  not  on  the  morning  of  Thursday,  the  7th  day  of  March,  1844,  meet 
6.  C;  it  was:held  that  1804  could  not  be  rejected  as  surplusage,  and  that  the  in- 
dictment was  bad.(rf  ) 

The  averments  introduced  to  negative  the  matter  sworn,  ought  to  be  so  distinct 
and  definite  as  to  inform  the  defendant  of  the  particular  and  precise  charges  which 
are  intended  to  be  proved  against  him.  An  indictment  for  perjury  committed  in 
the  Insolvent  Debtors  Court  alleged,  that  the  defendant  swore  in  substance  that  his 
schedule  contained  a  full,  true,  and  perfect  account  of  all  debts  owing  to  him  at  the 
time  of  presenting  his  petition ;  whereas  the  said  schedule  did  not  contain  a  full, 
true,  and  perfect  account  of  all  debts  owing  to  him  at  that  time ;  and  Lord  Tenter- 
den,  G.  J.,  after  consulting  the  other  judges  of  the  Court  of  King's  Bench,  held 
that  the  indictment  was  insufficient,  as  it  was  quite  impossible  that  the  defendant 
could  know,  from  allegations  so  vague  and  indistinct,  what  was  to  be  proved  against 
him;  the  allegations  conveyed  no  information  whatever  of  the  particular  charges, 
against  which  the  defendant  ought  to  be  prepared  to  defend  himself. (e) 

It  has  been  decided  that  perjury  cannot  be  legally  charged  and  assigned  by  show- 
ing that  the  defendant  did  on  two  different  occasions  make  certain  depositio&s  con- 
tradictory to  each  other  with  an  averment  that  each  of  them  was  made  knowingly 
and  deliberately,  but  without  averring  or  showing  in  which  of  the  two  depositions 
the  falsehood  consisted.  The  information  stated  that  the  defendant,  before  a  com- 
niittee  of  the  House  of  Commons,  being  duly  sworn,  deliberately  and  knowingly, 
tod  of  his  own  act  and  consent,  did  say,  swear,  and  give  in  evidence,  &c. ;  setting 
out  "^the  evidence  so  given.  And  then  the  count  averred  that  the  said  de-  ri^fjn 
feodant,  at  the  bar  of  the  House  of  Lords,  being  duly  sworn,  deliberately  ^ 
and  knowingly,  and  of  his  own  act  and  consent,  did  say,  swear,  and  give  in  evi- 
<lence,  &c. :  setting  out  in  like  manner  the  latter  evidence,  which  was  directly  con- 
trary to  that  given  before  the  House  of  Commons ;  and  concluded  (afler  averments 
as  to  the  identity  of  the  persons  and  places  referred  to  in  the  evidence  on  both 
occasioDs),  and  so  the  jurors  aforesaid  do  say  that  the  said  Edward  Harris  did  com- 
mit wilful  and  corrupt  perjury.  And  this  was  holden  to  be  bad  on  motion  in  arrest 
of  judgment. (/) 

If  there  be  any  doubt  on  the  words  of  the  oath,  which  can  be  made  more  clear 
uid  precise  by  a  reference  to  some  former  matter,  it  may  be  supplied  by  an  innu- 
^o;  the  use  of  which  is,  by  reference  to  preceding  matter,  to  explain  and  fix  its 
iDctning  more  precisely  :((^)  but  it  is  not  allowed  to  add  to,  extend,  or  change  t)ie 

(0  l^eg.  V.  Whitehonse,  3  Cox  C.  C.  86. 

(a)  Reg.  V.  Garvey,  1  Cox  C.  C.  Ill,  Brady,  C.  B.  This  case  is  very  badly  reported, 
tod  it  is  very  doubtful  whether  the  wrong  year  was  not  given  as  the  date  of  swearing  the 
iaformation. 

(<)  Rex  r.  Hepper,  R.  &.  M.  N.  P.  R.  210.  Lord  Tenterden,  C.  J.,  referred  to  J' Anson  v. 
SiQart,  1  T.  R.  748,  where  in  an  action  for  a  libel  in  describing  the  plaintiff  as  a  swindler, 
ajastification  that  the  defendant  had  been  guilty  of  divers  acts  of  swindling  was  held  on 
dcmarrer  too  general  to  be  sustained  :  see  Rex  v.  Mudie,  1  M.  &  Rob.  128,  pottj  p.  100. 

(/)  Rex  V.  Harris,  5  B.  A;  A.  926  (7  E.  C.  L.  R.)-  It  should  have  been  averred  and 
ibovn  in  which  of  the  two  depositions  the  falsehood  consisted. 

is)  Rex  V.  Aylett,  1  T.  R.  70 ;  Rex  v,  Taylor,  1  Campb.  40 i. 
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8eDse.(A)  We  have  seen  that,  in  a  case  of  perjury  oommitted  in  an  affidavit,  it 
was  bolden  that  a  word  which  had  been  omitted  by  accident  in  the  original  doca- 
ment  was  improperly  stated  in  the  indictment,  as  though  it  had  been  in  the  original 
document,  and  that  such  word  ought  to  have  been  inserted  and  explained  by  an 
innuendo.(t)  In  a  case  where  an  objection  was  taken  to  an  indictment,  that  it 
added,  by  way  of  innuendo  to  the  defendant's  oath,  '^  his  house  situate  in  the  Hay- 
market  in  St.  Martin  in  the  Fields,"  without  stating  by  any  averment,  recital,  or 
introductory  matter,  that  he  had  a  house  in  the  Haymarket,  or  (even  admitting  him 
to  have  such  a  house)  that  his  oath  was  of  and  concerning  the  said  house,  so  sit- 
uated, the  objection  was  overruled,  on  the  ground  that  the  innuendo  was  only  a 
more  particular  description  of  the  same  house  which  had  been  previously  men- 
tioned-Cy)  And,  in  the  same  case,  the  oath  of  the  defendant  being  that  he  was 
arrested  upon  the  steps  of  his  own  door,  an  innuendo  that  it  was  the  outer  door 
was  holden  good.(^)  Where  an  innuendo  is  introduced  contrary  to  the  rules 
which  have  been  mentioned,  and  any  use  is  made  of  it  in  the  indictment,  it  cannot 
be  rejected  as  surplusage,  and  it  will  be  bad  after  verdict.(/)  But  if  the  innuendo, 
and  the  matter  introduced  by  it,  are  altogether  impertinent  and  immaterial,  and 
can  have  no  effect  in  enlarging  the  sense,  it  seems  that  they  may  be  rejected  as 
superfluous,  (m) 

The  proper  office  of  an  innuendo  is  to  fix  and  point  the  meaning  of  something 
that  has  been  previously  averred.  The  indictment  stated  the  presenting  of  a  peti- 
tion to  the  House  of  Commons  concerning  the  election  of  F.  H.  F.  Berkeley,  and 
set  out  the  petition,  which  stated  the  said  F.  H.  F.  Berkeley  before  and  at  the  elec- 
tion was  guilty  of  bribery,  and  that  certain  agents  of  the  said  F.  H.  F.  Berkeley, 
„j^o-i  being  trustees  of  divers  public  charities,  and  *by  virtue  of  such  office  enti- 
^  tied  to  dispose  of  the  funds  of  such  charities,  before  and  at  the  said  election 
were  guilty  of  various  corrupt  acts,  &c.,  in  order  to  procure  the  return  of  the  said 
F.  H.  F.  Berkeley.  The  indictment  then  averred  that  one  T.  Carlisle  was  a  trustee 
of  divers  of  the  said  public  charities,  and  *^  that  shortly  before  the  said  election  (to 
wit),  on,  &c.,  the  said  T.  Carlisle,  the  said  F.  H.  F.  Berkeley,  and  other  persons, 
went  to  the  house  of  one  W.  Virrier  for  the  purpose  of  soliciting  the  said  W.  Vir- 
rier  to  vote  for  the  said  F.  H.  F.  Berkeley  at  the  said  election."  The  indictment 
then  stated  that  certain  members  of  the  House  of  Commons  were  chosen  to  try  and 
determine  the  merits  of  the  said  election,  and  that  the  persons  so  chosen  met  to  try 
and  determine  the  matter  of  the  said  petition.  The  indictment  then  averred  that 
S.  Virrier  appeared  ^*  as  a  witness  before  the  said  select  committee  touching  the 
matter  of  the  said  petition,"  and  that  the  said  8.  Virrier  was  duly  sworn,  fto. 
*^  And  it  then  and  there  became  and  was  a  material  question,  whether  at  the  time 
aforesaid,  when  the  said  T.  Carlisle,  the  said  F.  H.  F.  Berkeley,  and  the  said  other 
persons,  so  went  to  the  house  of  the  said  W.  Virrier,  the  said  T.  Carlisle  said  that 
he  would  give  the  said  W.  Virrier  £6  out  of  the  funds  of  one  of  the  aforesaid 
charities  at  Christmas,  whereof  the  said  T.  Carlisle  was  trustee  as  aforesaid,  or  that 
he  would  give  him  £6  at  Christmas."(n)  And  that  the  said  S.  Virrier  falsely,  &c., 
did  depose,  &c.,  to  the  select  committee  aforesaid  ^'  touching  the  matters  and  merits 
of  the  said  election,  and  the  matter  of  the  said  petition,  in  substance  and  to  the 
effect  following,  viz.,  that  before  the  said  election  a  canvassing  party  came  to  her 
husband's  house,  and  Mr.  Berkeley  (meaning  the  said  F.  H.  F.  B.),  and  Mr. 
Carlisle  (meaning  the  said  T.  C),  came  into  the  house  of  the  said  W.  Virrier,  and 
Mr.  Carlisle  asked  her  if  she  knew  who  her  husband  was  going  to  vote  for  at  the 
ensuing  election ;  that  she  said  she  believed  he  was  going  to  vote  one  and  one,  and 
that  Mr.  Carlisle  then  said  that  he  would  act  like  a  sensible  man,  and  ^'  I  will  give  him 
the  £6  at  Christmas"  (thereby  meaning  that  at  the  said  time  when  the  said  F.  H.  F. 


(A)  Rex  V,  Griepe,  1  Lord  Rajm.  256;  2  Salk.  513.     And  see  as  to  the  use  of  an  inaa- 
endo,  1  Saund.  243,  note  (4) ;  1  Chit,  on  Plead.  406 ;  1  Stark.  Grim.  Plead.  118,  et  teq. 

it)  Rex  V.  Taylor,  1  Campb.  404  ;  ante^  p.  43. 
J  )  Rex  V.  Aylett,  1  T.  R.  70.  (A)  Id.  Ibid. 

(/)  Rex  V.  Griepe,  1  Ld.  Rajm.  260. 
hn)  RoberU  v.  Camden,  9  East  93 ;  2  Chit.  Grim.  L.  311. 
(n)  The  indictment  here  stated  other  questions  to  be  material  in  a  similar  manner. 
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Berkeley,  and  the  said  T.  Carlisle,  and  the  said  other  persons  so  went  as  aforesaid 

to  the  house  of  the  said  W.  Virrier,  for  the  purpose  of  soliciting  him  to  vote  for  the 

Slid  F.  H.  F.  Berkeley,  the  said  T.  Carlisle  said  he  would  give  the  said  W,  Virrier 

£6  at  Christmas,  out  of  the  funds  of  one  of  the  aforesaid  public  charities,  whereof 

tbe  said  T.  Carlisle' was  trustee  as  afore8aid."(o)     "  Whereas  in  truth  and  in  fact 

tbe  said  T.  Carlisle  did  not  at  the  said  time  when  the  said  F.  H.  F.  Berkeley,  the 

said  T.  Carlisle,  and  other  persons  went  to  the  said  house  of  the  said  W.  Virrier  to 

BoUcit  him  to  vote  as  aforesaid,  or  during  the  time  when,  on  that  occasion,  they 

were  in  or  at  the  said  house,  say  to  the  said  S.  Virrier  that  the  said  T.  Carlisle 

would  give  to  the  said  W.  Virrier  the  £6  at  Christmas,  or  any  sum  of  money  from 

or  out  of  any  of  the  said  publiq  charities,  or  any  sum  of  money  whatsoever  at 

Christmas  or  at  any  other  time."(i')     The  defendant  *having  been  found   ^^^  < 

guilty,  it  was  moved,  in  arrest  of  judgment,  that  it  did  not  appear  either  from   ^ 

the  evidence  said  to  have  been  given  by  the  defendant,  or  from  any  other  part  of 

the  indictment,  except  the  innuendo,  that  the  occasion  on  which  the  speaking  of 

the  words  was  said  to  have  been  material,  was  the  same  occasion  with  reference  to 

which  the  evidence  was  given }  that  the  averment  of  materiality  might  relate  to  one 

occasion,  and  the  evidence  to  another  occasion  of  the  same  kind ;  and  that  the 

innuendo  would  not  aid,  because  an  innuendo  can  only  explain,  and  cannot  supply 

the  place  of  a  substantial  averment.     The  indictment  also  alleged  that  the  defendant 

swore  "  touching  the  matters  and  merits  of  the  said  election,  and  the  matter  of  the 

said  petition,"  but  that  did  not  show  that  her  evidence  related  to  the  material  time 

before  mentioned.     Nor  did  her  evidence,  as  set  out,  identify  the  occasion  without 

the  innuendo.     The  innuendo,  therefore,  did  more  than  explain  ;  it  supplied  that 

which  made  the  evidence. material.     Lord  Denman,  C.  J.,  afler  full  argument  and 

time  taken  to  consider,  delivered  the  judgment  of  the  court  as  follows : — "  Upon 

this  indictment  a  motion  has  been  made  to  arrest  the  judgment  upon  two  objections. 

lit,  that  the  allegation  of  the  oath  having  been  taken  '  touching  the  matter  of  the 

lud  election,  and  the  matter  of  the  said  petition,'  did  not  sufficiently  point  to  the 

Blatter  whereupon  the  defendant  was  alleged  to  have  given  evidence ;  and,  secondly, 

tbt  there  was  nothing  to  fix  the  alleged  gift  and  promise  of  money  to  the  said  visit 

on  the  6th  of  July.     We  think,  however,  that  neither  objection  is  sustainable.     As 

to  the  first,  it  does  sufficiently  appear  that  a  competent  trial  was  had,  that  a  material 

fuestion  arose  as  to  the  existence  of  certain  facts,  to  which  the  defendant  deposed, 

lad  was  therein  guilty  of  perjury.     Now  although  it  is  certainly  true  that  the  aver- 

■ent  stating  the  oath  to  have  been  ^touching  and  concerning  the  matters  and 

■erits  of  the  said  election,  and  the  matter  of  the  said  petition,'  does  not  directly 

refer  to  what  are  alleged  to  be  the  material  questions  which  arose,  yet.  where  it  does 

nfieiently  appear,  both  by  averment  and  otherwise,  that  the  oath  was  upon  a 

Baterial  point,  the  allegation  '  touching  and  concerning,'  &c.,  is  wholly  superfluous 

and  unnecessary,  and  the  indictment  would  have  been  sufficient  if  it  had  omitted 

that  part  altogether,  and  had  merely  stated  that  the  defendant  deposed  and  swore 

'ii  follows,'  &c.     The  second  objection  is,  that  the  evidence,  upon  which  the  perjury 

ii  alleged  to  have  been  committed,  is  not  referred  with  sufficient  distinctness  to  the 

ttid  caovassing  visit,  and  that  the  innuendo,  by  which  it  is  attempted  so  to  apply 

it  introduces  new  matter,  and  is  therefore  bad.     We,  however,  think  otherwise,  for 

ift  btroductory  averment  expressly  states  that  there  was,  in  fact,  such  canvassing 

^t,  and  the  innuendo  directly  refers  thereto.     It  is  plain,  therefore,  that  this  case 

ttntM  within  the  rule  laid  down  by  Lord  C.  J.  De  Grey,  in  Rex  v.  Home^{q)  which 

hat  always  been  recognized  as  the  true  one,  and  that  the  innuendo  does  only  point 

*id  fix  the  meaning  of  something  previously  averred,  which  is  the  proper  office  of 

aa  innuendo,  and  that  it  does  *in  no  respect  enlarge  it.     We  think,  therefore,   r^n^^ 

that  there  is  no  ground  for  arresting  the  judgment."(r)  *■ 

An  indictment  for  perjury  at  common  law  need  not  conclude  against  the  form  of 

(«)  Tbe  indictment  here  set  oat  more  of  the  evidence.     See  the  case,  poH^  p.  80. 
j^)  The  indictment  here  set  out  other  assignments  of  perjurj  to  the  other  parts  of  the 
(videBee,  which  was  set  out  in  tbe  indictment, 
(f)  S  Cowp.  672. 
(f)  Btf.  V.  Virrier,  12  Ad.  ft  E.  317  (40  B.  0.  L.  R.}. 
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the  statute.  The  defeDdant  was  iDdicted  for  perjury  in  giving  false  evidence  before 
the  revising  barrister  as  to  the  occupation  of  a  tenement  in  the  borough  of  Bridge- 
north,  and  the  indictment  did  not  conclude  against  the  form  of  the  statute.  It  was 
objected  that  as  this  was  a  crime  created  by  the  2  Will.  4,  c.  46,  s.  52,  the  indict- 
ment  ought  to  have  so  concluded.  It  was  answered  that  the  revising  barrister  held  a 
court  which  was  made  so  by  sec.  50  of  the  same  Act.  That  any  ^Ise  swearing  in 
a  court  was  perjury  at  common  law,  and  therefore  the  indictment  was  good.  Lord 
Abinger,  C.  B.,  thought  the  only  question  was,  whether  the  statute,  by  sec.  50, 
constituted  a  court ;  for  if  it  did.  the  offence  of  false  swearing  in  it  was  perjury  at 
common  law,  and  his  opinion  was  that  it  did  constitute  a  court,  and  therefore  the 
indictment  was  sufficient  (s)  And  so  it  has  been  held  that  an  indictment  for  perjury 
committed  by  a  plaintiff  as  a  witness  in  his  own  behalf  in  a  suit  in  a  county  court 
need  not  conclude  "  against  the  form  of  the  statute."(0 

Where  all  the  counts  of  an  indictment  for  perjury  concluded,  ^*  and  so  the  jurors 
aforesaid  upon  their  oath  aforesaid  did  say  that  the  defendant  on,  &c.,  at,  &;c, 
before,  &c.,  did  commit  wilful  and  corrupt  perjury,''  it  was  objected,  on  error,  that 
this  conclusion  was  erroneous  in  using  the  words  ^^  did  say*'  instead  of '-  do  say ;"  but 
the  Court  of  Queen's  Bench  held  that  the  whole  averment  might  be  struck  out, 
as  the  perjury  was  sufficiently  alleged  by  the  preceding  part  of  each  count ;  and  as 
**  perjury"  was  not  a  word  of  art,  like  "  murder,"  the  concluding  part  of  the  count 
was  im  material,  (u) 

In  general  the  court  will  oblige  the  defendant  to  plead  or  demur  to  a  defective 
indictment  for  perjury,(v)  or  to  one  that  has  been  preferred  without  proper  autho- 
rity (tr;  And  they  are  also  very  cautious  in  granting  a  certiorari  to  remove  '\t.{x) 
And  it  appears  that  Lord  Thurlow  refused  permission  to  amend  an  answer  where  an 
indictment  for  perjury  had  only  been  threatened,  even  where  the  party,  having  no 
interest,  could  not  be  supposed  to  take  the  false  oath  intentionally.(^)  In  a  late 
case,  Abbott,  C.  J.,  said  that,  inasmuch  as  the  objection  taken  to  an  indictment  for 
perjury  appeared  upon  the  record,  he  did  not  feel  himself  warranted  in  taking 
notice  of  it  at  nisi  prtus.(z) 

But  where  an  indictment  for  perjury  is  clearly  bad  upon  the  face  of  it,  a  judge  at 

*7fil   ^^^  privs  may  refiise  to  try  such  indictment.     An  indictment  for  perjury 

-■   charged  that  one  A.  B.  had  been  *convicted  of  certain  offences,  and  that  A. 

B.  aflerwards  obtained  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
and  that  the  defendant,  in  order  to  prevent  the  said  rule  from  being  made  absolute, 
made  the  affidavit  whereon  the  perjury  was  assigned,  but  there  was  no  averment 
that  the  matters  falsely  sworn  were  material,  nor  could  it  be  collected  from  the  indict- 
ment that  they  were  so ;  and  Garrow,  B.,  having  consulted  Abbott,  C.  J.,  who 
concurred  with  him  in  the  opinion  that  the  indictment  was  clearly  bad,  held  that  it 
was  the  duty  of  the  judge  not  to  proceed  to  try  the  ca8e.(a)  So  where  in  an  indict- 
ment for  perjury  the  allegations  negativing  the  matter  sworn,  were  so  vague  and 
indistinct  as  to  convey  no  information  of  the  particular  charges  against  the  defend- 
ant ;  Abbott,  C.  J.,  after  consulting  the  other  judges  of  the  Court  of  King's  Bench, 

(«)  Reg.  V.  Thornhill,  Salop  Sum.  Ass.  1838,  reported  on  another  point,  8  G.  &  P.  675 
(34  E.  C.  L.  R.J.  In  Rex  v.  De  Beauvoir,  7  C.  A:  P.  17  (32  E.  C.  L.  R.),  the  indictment 
seems  not  to  na^e  concluded  ^^ against  the  form,"  &c.  See  the  note  at  the  end  of  the 
case. 

(t)  Reg.  V.  Morgan,  6  Cox  G.  G.  107,  Martin,  B. 

(u)  Ryalls  v.  The  Queen,  II  A.  &  E.  781  (39  E.  G.  L.  R.)  ;  and  see  now  the  14  k  15  Vict. 

C.  100,  s.  24,  anity  vol.  2,  p.  326. 

(v)  2  Hawk.  P.  C.  c.  25,  s.  146.  (tr)  Reg  v.  Burnby,  5  Q.  B.  348  (48  B.  G.  L.  R.). 

(z)  2  Hawk.  P.  G.  c.  27,  s.  28.  (y)  Brown's  Chan.  Cas.  419. 

(z)  Rex  V.  Souter,  2  Stark.  R.  423  (3  E.  G.L.  R.).  The  objection  was,  that  the  indict- 
ment was  drawn  in  the  compendious  manner  prescribed  bj  the  23  Geo.  2,  c.  1 1  ;  and  yet 
no  count  alleged  that  the  question  upon  the  answers  to  which  perjury  was  assigned  was 
material. 

(a)  Rex  V.  Tremearne,  R.  &  M.  N.  P.  R.  147.  In  Rex  v.  Deacon,  R.  &  H.  N.  P.  R.  27, 
Abbott,  G.  J.,  refused  to  try  an  indictment  for  a  forcible  entry,  which  was  bad  for  want  of 
alleging  that  the  entry  was  manu  fortiy  although  the  counsel  for  the  defendant  insisted 
that  the  case  should  proceed  in  order  that  the  defendants  might  have  the  benefit  of  an 
acquittal  by  a  jury,  as  they  intended  to  institute  proceedings  for  a  malicious  proseoation. 


CHAP.  I.]  Op  Perjury,  &c. — Trial,  &c.  76 

ordered  the  case  to  be  struck  out  of  the  li8t.(&)  So  where  an  indictroent  for  perjury 
at  common  law  was  found  at  the  Quarter  Sessions,  and  removed  by  certiorari  into 
the  Court  of  King's  Bench,  and  sent  down  to  be  tried  at  nisi  prius  ;  Gaselee,  J., 
refused  to  try  it,  as  it  was  quite  clear  that  the  sessions  had  no  jurisdiction  over 
perjury  at  common  law,  and  the  indictment  was,  therefore,  void.(c^  But  a  judge 
will  not  allow  counsel  to  argue  at  length  at  nisi  prius  the  invalidity  of  an  indict- 
ment, for  the  purpose  of  inducing  the  court  to  refuse  to  try  it,  as  that  is  not  the 
time  or  place  to  discuss  such  disputed  questions,  (c/) 

The  defendant  was  indicted  in  Middlesex,  for  perjury  committed  in  an  affidavit; 

wbich  indictment,  afler  setting  out  so  much  of  the  affidavit  as  contained  the  false 

oath,  concluded  with  a  proiU  patet  by  the  affidavit  filed  in  the  Court  of  King's 

Bench,  at  Westminster,  &c.,  and  on  this  he  was  acquitted;  after  which  he  was 

indicted  again  in  Middlesex,  for  the  same  perjury,  with  this  difference  only,  that 

the  second  indictment  set  out  the  jurat  of  the  affidavit,  in  which  it  was  stated  to 

have  been  sworn  in  London  ;  which  was  traversed  by  an  averment  that,  in  fact,  the 

defendant  was  so  sworn  in  Middlesex,  and  not  in  London  :  and  the  Court  of  King's 

Bench  held  that  he  was  entitled  to  plead  autrefois  acquit ,  as  the  jurat  was  not  con- 

dnsive  as  to  the  place  of  swearing ;  and  the  same  evidence  as  to  the  real  place  of 

swearing  the  affidavit  might  have  been  given  under  the  first  as  under  the  second 

indictment ;  and,  therefore,  the  defendant  had  been  once  before  put  in  jeopardy  for 

the  same  offence. (e) 

*With  respect  to  the  trial  of  perjury  it  may  be  observed,  that  the  courts  of  ^j^,^^ 
Quarter  Sessions  have  no  jurisdiction  over  the  offence  at  common  law,  and  ^ 
though  they  had  jurisdiction  over  it  under  the  5  Eliz.  c.  9,  yet  that  jurisdiction  is 
taken  away  by  the  5  &  6  Vict.  c.  38,  s.  1,  which  enacts,  that  ^'neither  the  justices 
of  the  peace  actiug  in  and  for  any  county,  riding,  division,  or  liberty,  nor  the 
recorder  of  any  borough,  shall,  at  any  session  of  the  peace,  or  at  any  adjournment 
thereof,  try  any  person  or  persons  for  (inter  alia)  perjury  or  subornation  of  per- 
jmy;"  or  ^'making  or  suborning  any  other  person  to  make  a  false  oath,  affirmation, 
or  declaration  punishable  as  perjury,  or  as  a  misdemeanor."  The  mode  of  proceed- 
ing is  by  indictment  at  the  Assizes,  or  in  the  King's  Bench.  And  indictments  for 
perjury  at  common  law,  preferred  at  the  Quarter  Sessions,  appear  to  have  been 
quashed  for  want  of  jurisdiction. (/) 

By  the  22  &  23  Vict.  c.  17,  no  indictment  for  perjury  or  subornation  of  perjury 
can  be  found  by  any  grand  jury,  unless  the  case  has  been  taken  before  a  justice, 
Ac,  as  therein  mentioned.(^) 

It  may  be  observed  that  it  is  the  practice  of  the  Central  Criminal  Court  not  to 
try  an  indictment  for  perjury  arising  out  of  a  civil  suit  while  that  suit  is  in  anyway 
ondeleruiined,  except  in  cases  in  which  the  court,  where  the  suit  is  pending, 
postpones  the  decision  of  it  in  order  that  the  criminal  charge  may  first  be  disposed 
of.(A) 

ib)  Rex  V.  Hepper,  R.  &  M.  N.  P.  R.  210. 

(f)  Rex  V.  Haynes,  R.  &  M.  N.  P.  R.  298.  See  Reg.  v.  Rigby,  8  C.  A:  P.  770  (34  E.  C.  L. 
^),  where  Erskine,  J.,  quashed  an  indictment  for  forging  a  request  for  the  delivery  of 
goods  which  had  been  found  at  the  Quarter  Sessions  on  the  same  ground. 

{d)  Rex  V,  Abraham,  1  M.  A;  Rob.  7,  ante^  p.  ^9.  In  this  case  the  defendant's  counsel 
pointed  out  the  objections  in  order  to  induce  the  court  to  stop  the  trial,  and  Lord  Tenter- 
^cn,  C.  J.,  said  that  *'  it  might  be  convenient  sometimes  for  counsel  to  suggest  a  point  on 
wiiich  an  indictment  is  clearly  bad,  to  save  the  time  of  the  court."  In  Rex  v.  Hepper 
and  Rex  r.  Tremearne  the  objections  to  the  indictment  were  pointed  out  by  the  court. 
S<«  Dote  (tt),  ante^  p.  69. 

(<)  Rex  V.  Emden,  9  East  437. 

(/)  3  Burn.  Just.  tit.  Perjury^  kc. ;  Rex  v.  Bainton,  2  Str.  1088 ;  Rex  v.  Westiness,  Id. 
Ibid;  1  Chit.  Crim.  L.  301  ;  Rex  v.  Haynes,  R.  &  M.  N.  P.  R.  298,  ante^  p.  76.  It  is  clear 
^^i  justices  of  the  peace  now  have  jurisdiction  to  receive  an  information  and  take  de- 
poiitioDS  in  a  case  of  perjury,  by  the  11  k  12  Vict.  c.  42,  s.  1. 

(;)  See  the  Act  in  the  Appendix,  and  Reg.  v.  Bray,  3  B.  A;  S.  255  (113  E.  G.  L.  R.),  as 
te  ui  application  to  a  judge  under  the  Act. 

(A)  Rex  0.  Asbbam  and  Rex  v.  Simmons,  8  C.  A;  P.  50  (34  E.  C.  L.  R.).  The  reporters 
*^  that  the  reason  of  the  practice  is  that  so  long  as  the  case  is  undecided  the  plaintiff 
^  defendant,  who  might  be  witnesses  on  the  trial  for  perjury,  have  a  direct  interest  in 
fifiiig  their  eTidence,  which  they  would  not  have  after  the  case  was  finally  decided. 
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Where  two  justices  refused  to  hear  a  charge  of  perjury,  allied  to  have  been 
committed  in  a  suit  in  the  Ecclesiastical  Court,  on  the  ground  that  that  suit  was 
still  pending,  the  Court  of  Queen^s  Bench  refused  to  grant  a  mandamus  to  compel 
them  to  hear  the  charge,  and  the  court  seem  to  have  thought  that  the  course  the 
justices  had  taken  was  the  most  likely  to  answer  the  ends  of  justice.(t) 

Where  a  person  made  an  affidavit  in  the  Court  of  Common  Pleas,  and  afterwards, 
being  summoned  to  appear  in  court,  came  there,  and  confessed  it  to  be  fiilse,  the 
court  recorded  his  confession,  and  ordered  that  he  should  be  taken  into  custody,  and 
put  in  the  pillory.(y)  In  answer  to  the  objections  of  the  defendant's  counsel  to 
this  proceeding,  it  was  argued  that  it  was  fully  justified  under  the  5  Eliz.  c.  9,  and 
tl;at  even  if  the  court  could  not  punish  the  defendant  by  virtue  of  that  statute,  he 
might  be  punished  at  common  law,  on  the  ground  that  any  court  might  punish  such 
a  criminal  for  an  offence  committed  in  fade  curi«.(Jp) 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  defendant  on  an 
^.o-i  indictment  for  perjury;  as  in  such  case  there  would  *be  only  one  oath  against 
^  another.(^)  But  this  rule  must  not  be  understood  as  establishing  that  two 
tDttnesses  are  necessary  to  disprove  the  fact  sworn  to  by  the  defendant ;  for  if  any 
material  circumstance  be  proved  by  other  witnesses,  in  confirmation  of  the 
witness  who  gives  the  direct  testimony  of  perjury,  it  may  turn  the  scale,  and  warrant 
a  conviction. (m)* 

Upon  ah  indictment  for  peijury,  Coleridge,  J.,  is  reported  to  have  said,  ''  one 
witness  in  perjury  is  not  sufficient,  unless  supported  by  circumstantial  evidence  of 
the  strongest  kind ;  indeed,  Lord  Tenterden,  C.  J.,  was  of  opinion  that  two  wit- 
nesses were  necessary  to  a  conviction /'(^)  ^^  &  l&teT  case,  where  the  evidence  of 
one  witness  went  in  support  of  all  the  assignments  of  perjury,  and  to  confirm  him 
another  witness  was  examined  as  to  a  conversation  between  himself  and  the  defendant, 
and  some  entries  in  the  defendant's  books  were  given  in  evidence ;  it  was  submitted 
that  there  was  no  evidence  to  go  the  jury ;  that  the  rule  is  that  a  case  of  perjury 
cannot  be  submitted  to  the  jury  on  the  evidence  of  a  single  witness ;  and  as  to  the 
evidence  of  confirmation,  it  was  not  enough  that  there  should  be  some  evidence  in 
confirmation,  as  in  an  ordinary  case  at  nisi  prius,  where  some  evidence  is  necessary 
to  prevent  a  nonsuit ;  but  it  must  be  such  evidence  as,  in  the  opinion  of  the  judge, 

(t)  Reg.  V.  Ingham,  14  Q.  B.  396  (68  E.  C.  L.  R.). 

(/ )  Rex  V,  Thorogood,  8  Mod.  179. 

(k)  Id.  Ibid.;  and  BusheU's  case,  Vaugh.  152,  was  cited. 

(I)  Reg.  V.  Muscot,  10  Mod.  193 ;  4  Black.  Com.  358 ;  Peake  on  Evid.  10 ;  1  Phil,  on  Evid. 
151,  7th  edit. 

(to)  Rex  V.  Lee,  Mich.  6  Geo.  3  ;  MSS.,  Bayley,  J.,  1  Phil.  Evid.  152,  7th  edit. 

(n)  Gbampney*8  case,  2  Lew.  258,  and  the  same  point  is  said  to  have  been  ruled  by  the 
same  learned  judge  in  Rex  v.  Wigley,  Ibid.,  note.  And  Mr.  Starkie  observes,  *'  And 
semble  that  the  contradiction  must  be  given  by  two  direct  mtneMes^  and  that  the  negative 
supported  by  one  witness,  and  by  circumstantial  evidence,  would  not  be  sufficient.  It 
has  been  so  held  (ut  audivi)  by  Lord  Tenterden,  C.  J. :"  3  Stark.  Evid.  860,  note  {g). 


1  If  there  be  only  one  witness,  circumstances  strongly  corroborative  are  enough, 
although  not  in  themselves  sufficient  to  prove  a  fact:  Woodbeck  i;.  Keller,  6  Cow.  118; 
State  V,  Hayward,  1  N.  A;  M.  546.  In  order  to  authorize  a  conviction  of  perjury  it  is 
necessary,  in  addition  to  the  testimony  of  one  witness  to  the  falsity  of  the  statement 
alleged  as  the  perjury,  that  strong  corroborating  circumstances  of  such  a  character  as 
clearly  to  turn  the  scale  and  overcome  the  oath  of  the  party  charged  and  the  legal  pre- 
sumption of  his  innocence,  should  be  established  by  independent  evidence:  and  therefore, 
where  the  charge  in  the  indictment  for  perjury  was  that  the  defendant  had  testified  that 
DO  agreement  for  the  payment  by  him  of  more  than  the  lawful  rate  of  interest  had  ever 
been  made  between  him  and  a  person  to  whom  he  was  indebted,  upon  certain  contracts ; 
it  was  held  that  the  testimony  of  the  creditor  to  the  existence  of  such  an  agreement,  cor* 
roborated  by  the  letters  of  the  defendant  to  him,  containing  a  direct  promise  to  pay  more 
than  legal  interest  on  a  demand  held  by  such  creditor,  if  the  payment  could  be  delayed, 
and  apologizing  for  a  delay  which  had  already  taken  place  in  the  payment  of  anotlier  de- 
mand, and  promising  to  pay  a  6ontM  for  the  delay,  was  competent  and  sufficient  evidence 
of  the  falsity  of  the  statement  alleged  as  perjury:  Comm.  v.  Parker,  3  Cush.  212.  The 
testimony  of  one  witness  supported  by  strong  corroborative  evidence  as  to  the  falsity  of 
the  matter  sworn  to  by  the  accused  is  sufficient :  State  v  Raymond,  20  Iowa  582 ;  Hen- 
dricks V,  State,  26  Ind.  493. 
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is  really  confirmatory  in  some  important  respect,  and  equivalent  to  the  positive  testi- 
mony of  a  second  witness.  Coleridge,  J. :  '^  I  think  that  the  case  must  go  to  the 
jury,  but  I  also  think  without  the  slightest  chance  of  a  verdict  for  the  crown.  The 
mle  that  the  testimony  of  a  single  witness  is  not  sufficient  to  sustain  an  indictment 
for  perjury,  is  not  a  mere  technical  rule,  but  a  rule  founded  on  substantial  justice; 
and  evidence  confirmatory  of  that  one  witness,  in  some  slight  particulars  only,  is 
not  sufficient  to  warrant  a  conviction."(^) 

An  indictment  for  perjury  committed  on  the  trial  of  a  civil  bill  alleged  that  the 
prisoner,  Thomas  Towey,  falsely  swore  that  "  the  note  produced  is  not  in  my  hand- 
writing, or  any  part  of  it,  and  the  name  '  Thomas  Towey'  as  a  witness  is  not  in  my 
liandwriting."     The  note  purported  to  bear  the  marks  of  Patrick  and  James  Towey 
18  makers  of  the  note,  and  had  on  it,  ^^  Witness  present,  Thomas  Towey."     The 
payee  of  the  note  could  not  read,  but  he  identified  the  note,  and  swore  that  he  saw 
Thomas  Towey  write  on  the  paper,  and  saw  Patrick  and  James  put  their  marks 
OQ  it    Another  witness  proved  that  he  had  subpoenaed  Thomas  Towey  to  appear  at 
the  sessions  as  a  witness,  and  that  the  prisoner  then  said  that  there  was  no  occasion 
to  test  him;  that  he  would  go  to  prove  the  note;  and  that  at  a  meeting  between  the 
parties  to  try  to  settle  the  civil  bill,  on  the  payee  of  the  note  sayiug  he  had  James 
lowej's  note,  and  would  take  the  law  on  it  unless  he  signed  a  new  one,  Thomas  said 
that  he  had  been  tested  ^(subpoenaed)  to  come  there,  but  that  there  was  no   p^-q 
oocasioQ  to  test  him ;  that  he  would  prove  the  note.     But  the  note  was  not   '- 
produced  at  this  meeting ;  and,  upon  a  case  reserved,  it  was  held  that  this  evidence 
was  a  sufficient  corroboration  of  the  evidence  of  the  payee.     The  prisoner  was  the 
only  witness  to  the  note,  and  he  could  only  prove  it  in  his  character  as  a  witness,  and, 
therefore,  when  he  said  he  could  prove  it,  it  came  to  a  sufficient  evidence  that  he 
was  the  witness  to  the  note.(j9) 

An  indictment  for  perjury  alleged  that  in  the  month  of  June,  1851,  the  prose- 
cutor had  distrained  upon  the  prisoner  for  certain  arrears  of  rent,  and  that  the 
prisoner  on  a  trial  at  nisi  prius  falsely  swore  that  there  was  only  one  quarter's  rent 
due  at  the  time  of  the  said  distress.  On  the  trial  for  peijury  the  prosecutor  posi- 
Mj  swore  to  the  fact  of  there  being  five  quarters'  rent  due  at  the  time  of  the  said 
distress ;  and  produced  his  books  by  which  he  refreshed  his  memory ;  and  for  the 
purpose  of  corroborating  his  statement  and  shovring  by  the  oaths  of  two  witnesses 
the  falsity  of  the  matter  sworn  to,  the  son  of  the  prosecutor  deposed  to  a  conversa- 
tion with  the  prisoner  in  Auffust,  1850,  in  which  the' prisoner  admitted  that  three 
or  four  quarters  of  the  said  rent  were  then  due.  The  jury  convicted ;  but,  upon  a 
esse  reserved,  the  judges  were  unanimously  of  opinion  that  this  was  not  sufficient 
oorroboration.  There  was  nothing  in  the  evidence  of  the  son  relevant  to  the  issue. 
There  was  a  year's  interval  between  the  transaction  he  spoke  of  and  the  time  when 
the  distress  was  made,  and  the  money  might  have  been  paid  intermediately.  The  oath 
of  the  son  was  quite  as  consistent  with  the  oath  of  the  prisoner  as  with  that  of  the 
prosecutor.  In  perjury  there  must  be  something  to  make  the  one  believed  rather 
than  the  other,  and  there  was  no  such  evidence  in  this  case.(^) 

Id  one  case  where  there  were  three  assignments  of  perjury  upon  evidence  relating 
to  oue  and  the  same  transaction,  at  one  and  the  same  time  and  place,  it  seems  to 
haTe  been  considered  that  the  jury  ought  not  to  convict  on  one  of  the  assignments, 
although  there  were  several  witnesses  who  corroborated  the  witness  who  spoke  to 
such  assignment  on  the  facts  contained  in  the  other  assignments.  The  indictment 
ift;ited  that  the  defendant  swore  that  Mr.  B.  and  Mr.  C.  came  to  her  husband's 

(o)  Rfg.  V.  Tates,  C.  k  M.  132.    See  Reg.  v.  Parker, /»o«r,  p.  100. 

[pj  Reg.  r.  Towey,  8  Cox  C.  C.  328.  The  payee  was  cross-examined  to  show  that  there 
vai  toother  paper  written  by  the  prisoner,  which  the  payee  could  not  distinguish  from 
tiitDotft;  hut  Haves,  J.,  observed  that  the  jury  had  found  that  the  prisoiitfr  spoke  of 
"  '1^  noie.*' 

(?l  Reg.  V.  Boulter,  2  Den.  C.  C.  396.  In  Best's  Pr.  Ev.  440  it  is  observed,  "  We  uppre- 
^«od  thtt  the  old  rule  and  reason  of  the  matter  are  not  satisfied  unless  the  evidence  of 
^ch  witoens  has  an  existence  and  probHtive  force  of  its  own,  independent  of  the  other; 
loihftt,  lapposlng  the  charge  to  be  one  of  those  in  which  the  law  allows  condemnation  on 
^<^th  of  a  siogle  witness,  the  evidence  of  either  would  form  a  case  proper  to  be  left  to 
*  JU7,  or  would  at  least  raise  a  strong  suspicion  of  the  guilt  of  the  defendant." 
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house,  that  Mr.  C.  said,  "  I  will  give  him  the  £6  at  Christmas/'  and  Mr.  B.  shook 
hands  with  her,  and  put  something  into  her  hand,  and  told  her  to  give  it  to  hor 
hushand,  and  that  it  was  a  sovereign  wrapped  up  in  some  paper ;  and  Mr.  C.  told 
her  he  should  not  forget  it  was  in  his  power  to  give  her  husband  the  £6  at  Christ- 
mas. The  assignments  of  perjury  were,  1st,  that  Mr.  C.  did  not  say  that  he  would 
*R01  ^^^  ^^^  ^^  Christmas;  2dlj,  that  Mr.  B.  did  not  put  a  ^sovereign  into  the 
^  hand  of  the  defendant;  and,  Bdly^  that  Mr.  C.  did  not  tell  the  defendant 
that  he  should  not  forget  it  was  in  his  power  to  give  her  husband  the  £6  at 
Christmas.  Evidence  was  given  in  support  of  all  the  assignments  of  perjury.  Lord 
Denman,  C.  J.,  in  summing  up,  said,  that  as  to  the  second  assignment  the  proof  lay 
almost  entirely  in  the  evidence  of  one  witness,  and,  therefore,  he  did  not  see  how 
the  jury  could  convict  of  the  perjury  imputed;  but  that  on  the  others  there  was  a 
distinct  contradiction  of  the  defendant's  testimony  by  Mr.  C,  who  was  supposed  to 
have  offered  the  £6,  and  several  other  witnesses;  and  he  left  it  to  the  jury  to  say 
whether  there  was  not  a  strong  body  of  evidence  clearly  supporting  Mr.  C/s 
denial.(r) 

But  where  upon  an  indictment  for  perjury,  alleged  to  have  been  committed  in 
making  a  charge  of  an  unnatural  offence,  in  which  the  defendant  had  deposed  that 
he  saw  the  prosecutor  committing  the  offence,  and  saw  the  flap  of  his  trowsers 
unbuttoned,  and  that  he  was  there  five  minutes;  and  to  disprove  this  the  prosecutor 
swore  that  he  did  not  commit  the  offence,  and  that  his  trowsers  had  no  flap  on ;  and 
to  confirm  him  his  brother  proved  that  at  the  time  in  question  the  prosecutor  wis 
only  absent  three  minutes,  and  that  the  trowsers  he  had  on,  which  were  produced  in 
court,  had  no  flap;  Patteson,  J.,  held  that  the  corroborative  evidence  was  quite  su^ 
ficient  to  go  to  the  jury;  and,  upon  a  case  reserved,  the  judges  held  the  conviction 
right.(«)  So  where  perjury  was  alleged  to  have  been  committed  by  the  defendant, 
who  was  an  attorney,  in  an  affidavit  made  by  him  to  oppose  a  motion  to  refer  the 
defendant's  bill  of  costs  to  taxation,  and  to  prove  the  perjury  one  witness  was  called, 
and  in  lieu  of  a  second  witness, -it  was  proposed  to  put  in  the  defendant's  bill  of 
costs  delivered  by  him  to  the  prosecutor ;  it  was  suggested  that  this  was  not  suf- 
ficient, as  the  bill  had  not  been  delivered  by  the  defendant  on  oath.  Lord  Denman, 
C.  J. :  '^  I  have  quite  made  up  my  mind  that  the  bill  delivered  by  the  defendant  is 
sufficient  evidence,  or  that  even  a  letter,  written  by  the  defendant,  contradicting  his 
statement  on  oath,  would  be  sufficient  to  make  it  unnecessary  to  have  a  seoond 

witness.  "(0 

Where  a  prisoner  was  indicted  for  falsely  swearing  that  he  had  paid  J.  Bland  a 
certain  sum  of  money  on  a  particular  occasion,  and  Bland  swore  that  he  received 
the  money  in  packages,  and  afterwards  counted  it,  and  found  it  £7  short;  and  the 
^r.^ ,  only  corroboration  of  his  statement  was  by  another  person,  who  also  '''counted 
^  it,  but  had  not  been  present  when  the  money  was  received ;  it  was  held  that 
this  was  no  corroboration  at  a]l.(u) 

(r)  Reg.  v.  Virrier,  12  Ad.  k  E.  317  (40  E.  C.  L.  R.).  The  learned  chief  justice  consid- 
ered the  most  conTenieot  mode  of  summing  up  the  case  to  be  to  treat  the  second  assign- 
ment as  the  first,  and  the  first  and  third  as  one,  and  did  so  leave  the  case  to  the  jury,  who 
found  a  verdict  of  ^^  not  guilty  on  the  first  assignment  of  perjury  for  want  of  sufficient  evi- 
dence, and  guilty  on  the  second,"  but  said  nothing  on  the  third,  and  the  verdict  was 
entered  accordingly.  The  chief  justice  did  not  at  the  time  make  any  note  of  his  summing 
up,  but  did  so  afterwards ;  and  having  a  distinct  remembrance  of  it,  and  no  doubt  of  the 
jury's  intention,  he  (on  summons)  allowed  the  pottea  to  be  amended  by  entering  a  verdict 
of  ''guilty  "  on  the  nrst  and  third  assignments,  and  *<  not  guilty  "  on  the  second  ;  but  the 
court  afterwards  held  that  the  amendment  ought  not  to  have  been  made,  there  being  no 
note  or  memorandum  of  the  judge  or  other  document  to  amend  by. 

(t)  Reg.  V.  Gardiner,  2  Moo.  C.  C.  R.  95.  See  a  fuller  statement  of  this  case,  ante^  p. 
55,  et  teq. ;  Rex  v.  Shaw,  L.  k  (J.  579. 

(t)  Rex  V.  Mayhew,  6  C.  &  P.  315  (25  E.  C.  L.  R.). 

\u)  Reg.  V.  Braithwaite,  1  F.  &  F.  638 ;  8  Cox  G.  G.  444,  Watson,  B.,  and  Hill,  J.  In  the 
latter  report  it  is  stated  that  *■'■  the  prosecutor  took  it  without  counting  it,  and  carried  it 
to  a  Mrs.  Watson's,  and  counted  it  over."  In  the  former  *'  The  prosecutor  took  it  without 
counting  it,  and  carried  it  to  an  adjacent  lane,  where  he  counted  a  part  of  it,  and  found  it 
wrong :  he  then  gave  it  to  a  Mrs.  Watson,  and  asked  her  to  count  it  over."  Mrs.  Watson 
was  the  witness  called  to  corroborate  Bland. 
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An  iDdictment  alleged  that  the  prisoner  falsely  swore  at  a  petty  sessions  that  D. 
Rees  was  the  father  of  her  illegitimate  child.  A  witness  other  than  D.  Rees 
proved  that  the  prisoner  had  said  that  D.  Rees  ^^  had  never  touched  her  clothes''  at 
a  time  when  she  generally  denied  heing  in  the  family  way;  and  Martin,  6.,  thought 
that  though,  under  some  circumstances,  such  a  statement  might  have  heen  a  suffi- 
cient corroboration  of  the  evidence  of  D.  Rees,  yet  this  negation  was  so  far  a  part 
of  the  general  denial  that  the  jury  could  not  safely  convict  upon  it  alonc.(v) 

A  count  alleged  that  the  prisoner  falsely  swore  that  she  had  shown  to  one  Cuth- 
bert  certain  invoices  bearing  certain  dates.  Cuthbert  swore  that  the  prisoner  had 
not  shown  him  the  invoices  she  had  sworn  to ;  but  that  she  had  shown  others,  and 
be  produced  a  memorandum,  he  had  made  privately  at  the  time,  of  the  dates  of 
the  invoices,  which  showed  that  they  were  not  the  same  as  those  sworn  to  by  the 
prisoner;  Cockbum,  C.  J.,  held  the  private  memorandum  a  sufficient  corrobo- 
ntioD.(tr) 

And  the  rule  does  not  apply  where  the  evidence  consists  of  the  contradictory 
oath  of  the  party  accused.  Thus,  in  a  case  where  the  defendant  had  been  con- 
Ticted  of  perjury,  charged  in  the  indictment  to  have  been  committed  in  an  exami- 
nation before  the  House  of  Lords,  and  the  only  evidence  was  a  contradictory  exam- 
ination of  the  defendant  before  a  committee  of  the  House  of  Commons,  application 
wu  made  for  a  new  trial,  on  the  ground  that  in  peijuir  two  witnesses  were  neces- 
sary, whereas  in  that  case  only  one  witness  had  been  adduced  to  prove  the  corpus 
ddicti  namely,  the  witness  who  deposed  to  the  contradictory  evidence  given  by  the 
defendant  before  the  committee  of  the  House  of  Commons ;  and,  further,  it  was  in- 
sisted, that  mere  proof  of  a  contradictory  statement  by  the  defendant  on  another 
occasion  was  not  sufficient,  without  other  circumstances,  showing  a  corrupt  motive, 
and  negativing  the  probability  of  any  mistake.  But  the  court  held  that  the  evi- 
dence was  sufficient,  the  contradiction  heing  hy  the  party  himself^  and  that  the  jury 
might  infer  the  motive  from  the  circumstances ;  and  the  rule  was  refused.(x)  And 
the  same  principle  appears  to  have  been  acted  upoof  in  a  former  case.  The  defendant 
W  first  made  his  information  upon  oath  before  a  "^justice  of  the  peace,  that  ^^qo 
three  women  were  concerned  in  a  riot  at  his  mill  (which  was  dismantled  by  a  ^ 
nob  on  account  of  the  price  of  corn),  and  afterwards,  at  the  sessions,  when  the 
riotere  were  indicted,  he  was  examined  concerning  those  women,  and  (having  been 
tampered  with  in  their  favor)  he  then  swore  they  were  not  in  the  riot.  There 
vaa  no  other  evidence  on  the  trial  of  the  defendant  for  this  perjury,  to  prove  that 
the  women  were  in  the  riot  (which  was  the  perjury  assigned),  but  the  defendant's 
own  original  information  on  oath,  which  was  produced  and  read,  and  by  which  he 
had  8wom  that  they  were  in  the  riot.  And  the  judge  thought  this  evidence  suffi- 
cient, and  the  defendant  was  convicted  and  transported.(^)  And  with  respect  to 
this  evidence,  it  has  been  observed,  that  when  the  same  person  has  by  opposite  oaths 
tserted  and  denied  the  same  fact,  the  one  seems  sufficient  to  disprove  the  other ; 
and  with  respect  to  the  defendant  (who  cannot  contradict  what  he  himself  has 
■worn)  is  a  clear  and  decisive  proof,  and  will  warrant  the  jury  in  convicting  him 
OD  eitner,  for  whichsoever  is  given  in  evidence  to  disprove  the  other,  it  can  hardly 

(•)  Reg.  V.  Owren,  6  Cox  0.  0.  105. 

(v)  Reg.  V,  Webster,  1  F.  ft  F.  515.  If  this  case  is  correctly  reported,  it  deserves  recon- 
li^eratioD.  The  memorandom  was  not  itself  admissible,  and  could  only  be  used  to  re- 
freih  the  memory  of  the  witness;  so  that  the  whole  statement  rested  on  his  single  oath  ; 
aid,  even  if  the  memorandum  had  been  admissible,  it  would  only  have  been  the  written 
MMetneot  of  the  witneas  and  not  on  oath  ;  and  the  time  when  it  was  made  and  the  vera- 
citj  of  its  statements  must  have  rested  on  his  single  oath.  See  Kex  v.  Lara,  ante^  vol.  2, 
p.  614,  io  support  of  this  reasoning.  In  Reg.  v.  Boulter,  supra^  p.  79,  it  was  not  even  sug- 
fetted  that  the  prosecutor's  books  could  be  used  to  corroborate  his  evidence. 

(x)  Rex  V.  Rnill,  5  B.  Jt  A.  929  (7  E.  G.  L.  R.),  note  (a).  In  Reg.  v.  Hook,  infra,  p.  84, 
Pollock,  C.  B.,  doabted  whether  any  conviction  would  now  be  permitted  in  such  a  case  as 
Bex  f .  Koill. 

(ir)  Anon,  ear,  Yates,  J  ,  Lancaster  Sum.  Ass.  1764.  And  afterwards  Lord  Mansfield,  G. 
J.,  tad  Wilmot,  J.,  and  Aston,  J.,  to  whom  Yates,  J.,  stated  the  reasons  of  his  judgment, 
«ac«rredin  his  opinion.  NoUs  to  Rex  v.  Harris,  5  B.  &  A.  939  (7  K.  G.  L.  K.),  MS., 
B*ylty,  J. 

VOL.  ni.- 
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be  in  the  defendant's  mouth  to  deny  the  truth  of  that  evidence,  as  it  came  from 
himself.  («)* 

But  where  the  defendant  was  indicted  for  perjury,  allied  to  have  been  com- 
mitted on  the  trial  of  an  indictment  for  larceny,  and  it  appeared  that  the  defendant 
had  sworn  to  several  material  facts  before  the  committing  magistrate,  but,  when  he 
was  called  on  the  trial,  denied  the  whole  of  what  he  had  stated  before  the  magis- 
trate; and  Rex  v.  KniU  and  Anj(}n.(a)  were  cited  to  show  that  the  contradiction  by 
the  oath  before  the  magistrate  would  alone  be  sufficient  evid^ce  to  convict  the 
defendant;  but  Gurney,  B.,  held,  that  it  was  not  sufficient  to  prove  that  the  defend- 
ant had,  on  two  different  occasions,  given  directly  contradictory  evidence,  although 
he  might  have  wilfully  done  so ;  but  that  the  jury  must  be  satisfied  affirmatively  that 
what  he  swore  at  the  trial  was  false ;  and  that  would  not  be  sufficiently  shown  to  be 
false  by  the  mere  fact  that  the  defendant  had  sworn  the  contrary  at  another  time ; 
it  might  be,  that  his  evidence  at  the  trial  was  true,  and  his  deposition  before  the 
magistrate  false.  There  must  be  such  confirmatory  evidence  of  the  defendant's 
deposition  before  the  magistrate,  as  proved  that  the  evidence  given  by  the  defendant 
at  the  trial  was  false.  (2») 

(z)  From  the  Precedent-book  of  Chambre,  J.,  cited  5  B.  &  A.  Ibid. 

(a)  SuprOj  notes  (z)  and  (y). 

(b)  Reg.  V.  Wheatland,  8  C.  &  P.  238  (34  E.  C.  L.  R.).     Although  at  first  sight  this  de- 
cision maj  seem  at  variance  with  those  cited,  perhaps  it  may  not  in  fact  be  so.    In  Rex  v, 
KniU,  the  court  held  that ''  the  jury  might  infer  the  motive  from  the  circumstances,"  none 
of  which  are  stated  in  the  short  minute  of  the  case:  some  of  them  might  have  been  such 
as  to  show  that  the  one  statement  was  false,  or  the  other  statement  true.     In  the  Anony- 
mous case  the  defendant  had  been  tampered  with  after  his  first  examination,  and  the  evi- 
dence of  the  tampering  with  the  defendant  might  be  such  as  to  lead  to  the  conclusion  that 
his  evidence  on  the  trial  was  false.     But  supposing  those  cases  to  go  the  length  of  estab- 
lishing the  proposition,  that  the  defendant's  own  evidence  upon  oath  is  sufficient  to  con- 
tradict the  evidence  on  which  the  perjury  is  assigned,  it  is  conceived  they  cannot  be  sup- 
ported.    The  prosecutor  may  charge  the  perjury  either  on  the  one  statement  or  on  the 
other,  and  whichever  he  selects  it  is  clear  that  the  defendant  could  not  avail  himself  of  a 
plea  of  autrefois  acquit^  or  convict  in  case  he  were  subsequently  indicted  for  the  other,  and 
therefore  he  might  be  twice  put  in  jeopardy,  and  perhaps  twice  convicted  for  the  same 
offence.     The  judgment  in  Rex  v.  Harris,  5  B.  &  Aid.  926  (7  B.  C.  L.  R.),  is  conclusive  to 
show  that  this  is  a  good  objection.     Again,  such   evidence  leaves  it  wholly  uncertain 
which  of  the  two  statements  is  true ;  now  it  is  a  clear  rule  of  criminal  law  that  if  the  evi- 
dence on  the  part  of  the  prosecution  leaves  it  wholly  uncertain  whether  the  crime  charged 
has  been  committed  or  not,  the  defendant  must  be  acquitted ;  and  as  to  the  observation 
that  ''  it  can  hardly  be  in  the  defendant's  mouth  to  deny  the  truth  of  the  evidence  that 
came  from  himself,"  it  must  be  remembered  that  there  are  two  statements  upon  oath,  and 
if  he  is  to  be  concluded  from  denying  one  to  be  true,  the  same  reason  would  conclude 
him  from  denying  the  other,  and  it  would  surely  be  very  unreasonable  to  hold  that  he  is 
concluded  to  deny  the  truth  of  whichever  the  prosecutor  may  think  fit  to  select.     It  is 
conceived,  also,  that  an  indictment  charging  each  of  the  statements  to  be  false  in  separate 
counts  could  not  succeed.     The  charges  being  directly  contradictory  the  one  to  the  other, 
it  may  bs  doubted  whether  the  grand  jury  would  be  warranted  in  finding  such  an  indict- 
ment ;  or,  if  found,  whether  it  would  not  be  bad  on  the  face  of  it;  and  as  the  defendant 
could  only  make  a  defence  to  one  charge  by  proving  himself  guilty  of  the  other,  the  judge 
would  probably  insist  upon  the  prosecutor  electing  on  which  charge  he  would  proceed. 
But  supposing  these  difficulties  to  be  surmounted,  it  is  not  easy  to  see  how  it  would  be 
possible  for  the  jury  to  find  a  verdict  without  any  evidence  to  show  which  statement  was 
lalse.     If  they  found  a  general  verdict  they  woiUd  at  one  and  the  same  time  find  each  of 

1  The  cases  in  which  a  living  witness  of  the  corpus  delicti  of  the  defendant,  in  a  prosecu- 
tion for  perjury,  may  be  dispensed  with,  are :  All  such  where  a  person  charged  with  per- 
jury by  false  swearing  to  a  fact  directly  disproved  by  documentary  or  written  testimony 
springing  from  himself,  with  circumstances  showing  the  corrupt  intent ;  in  cases  where 
the  perjury  charged  is  contradicted  by  a  public  record,  proved  to  have  been  well  known 
to  the  defendant  when  he  took  the  oath,  the  oath  only  being  proved  to  have  been  taken; 
in  cases  where  the  party  is  charged  with  taking  an  oath  contrary  to  what  he  must  neces- 
sarily have  known  to  be  the  truth ;  and  the  false  swearing  can  be  proved  by  his  own  let- 
ters relating  to  the  fact  sworn  to,  or  by  other  written  testimony  existing  and  being  found 
in  the  possession  of  the  defendant,  and  which  has  been  treated  by  him  as  containing  the 
evidence  of  the  fact  recited  in  it :  United  States  v.  Wood,  14  Pet.  430.  Case  in  which  a  de- 
fendant was  convicted  of  perjury,  when  it  appeared  by  his  own  deposition,  that  a  former 
deposition  was  wilfully  and  corruptly  false :  People  v.  Burden,  9  Barb.  467. 
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^So  where  a  prisoner  was  indicted  for  perjary  in  evidence  given  before  a  p^oo 
grand  jury,  and  her  deposition  on  the  hearing  of  the  charge  before  the  com-  ^ 
mitting  magistrate  was  pat  in  to  show  that  the  statement  before  the  grand  jury  was 
fiilse ;  Tindal,  C.  J.,  held  that  further  evidence  must  be  given ;  for  if  the  two  con- 
tradictory statements  on  oath  alone  were  proved,  non  constat  which  was  the  true 
one.(c) 

And  where  the  prisoner  was  indicted  for  perjury,  and  it  appeared  that  she  had 
made  two  statements  on  oath,  one  of  which  was  directly  at  variance  with  the  other ; 
Holroyd,  J.,  is  reported  to  have  said,  ^'  Although  you  may  believe,  that  on  one  or 
other  occasion  she  swore  that  which  was  not  true,  it  is  not  a  necessary  consequence 
that  she  committed  perjury;    for  there  are  cases  in  which  a  person  might  very 
honestly  and  conscientiously  swear  to  a  particular  fact,  from  the  best  of  his  recol- 
lection and  belief,  and  from  other  circumstances,  at  a  subsequent  time,  be  convinced 
that  he  was  wrong,  and  swear  to  the  reverse,  without  meaning  to  swear  falsely  either 
time.    Again,  if  a  person  swears  one  thing  at  one  time,  and  another  at  another, 
you  cannot  convict  where  it  is  not  possible  to  tell  which  was  the  true  and  which  was 

the  fal8e."(^) 

The  prisoner,  a  policeman,  laid  an  information  against  a  publican  for  keeping  open 
his  house  after  lawful  hours  on  the  fast  day,  and  on  the  hearing  of  the  information 
swore  that  he  knew  nothing  of  the  matter  except  what  he  had  been  told  by  another 
person,  and  that  "  he  did  not  see  any  person  leave  the  pubUcan*s  house  after  eleven*^ 
on  the  night  in  question.      Perjury  was  assigned  on  this  last  allegation.     It  was 
proved  by  the  clerk  of  the  magistrates  that  the  prisoner  on  laying  the  information 
said,  he  had  caught  the  '^'publican ;  he  had  last  night  seen  four  men  leave  his   r^oA 
house  after  eleven ;  one  of  them  he  could  swear  to ;  it  was  Williamson ;  he   *• 
knew  him  by  his  coat.     Another  witness  proved  that  the  prisoner,  on  another  occa- 
sion, made  the  same  statement  to  him.     A  third  witness,  Williamson,  proved  that, 
on  a  third  occasion,  the  prisoner  repeated  the  statement  with  the  variation,  "  One  I 
can  swear  to ;  it  was  your  brother."     It  was  proved  that  Williamson  and  others  had 
left  the  house  on  that  night  after  eleven.     The  prisoner  on  the  hearing  of  the  informa- 
tion acknowledged  that  he  had  offered  to  smash  the  case  for  308.    He  told  another  wit- 
ness he  should  make  the  publican  give  him  money  to  settle  it ;  another  witness  heard  him 
offer  the  publican  to  settle  for  £1,  saying  he  was  risking  perjury ;  and  another  witness 
proved  that  the  prisoner  owned  he  had  received  lOs,  to  smash  the  case,  and  was  to  have 
lOi.  more.     It  was  objected  that  there  was  no  sufficient  evidence,  as  these  were  only 
the  statements  of  the  prisoner  not  on  oath  against  that  on  oath.     But,  on  a  case 
reserved,  it  was  held  that  the  conviction  was  right.      In  addition  to  the  statements 
of  the  prisoner  there  were  strong  confirmatory  circumstances.    The  prisoner's  offering 
to  smash  the  case  for  one  pound,  his  admitting  that  he  had  received  10s.  and  was  to 
receive  lOs.  more,  and  his  talking  of  making  the  publican  pay  to  settle  it,  are  strong 
evidence  to  show  that  what  he  stated  upon  his  oath  was  false,  and  that  his  state- 
ments not  upon  oath  were  true."(c) 

the  statements  to  be  both  true  and  false,  unless  indeed  they  were  satisfied  that  the  defend- 
ant had,  upon  both  occasions,  wilfnllj  sworn  to  matters  about  which  he  had  no  knowledge 
at  ill.    ^R/«,  pp.  2,  71.     C.  S.  G. 

[e]  Reg.  V.  Hughes,  1  G.  &  K.  519  (47  E.  C.  L.  R.).  The  false  statement  before  the  grand 
jury  was  that  certain  table-cloths  were  the  property  of  the  prisoner's  son,  and  she  had 
Jworn  before  the  magistrates  that  they  were  her  husband's ;  and  evidence  of  the  state  of 
the  family  was  given  to  prove  that  the  latter  statement  must  be  true;  but  Tindal,  C.  J., 
thoaght  that  there  was  so  much  doubt  whether  the  prisoner  might  not  have  sworn  under 
t  misapprehension,  that  he  directed  an  acquittal. 

[d)  ifary  Jackson's  case,  1  Lew.  270. 

{e)  Reg.  9.  Hook,  D.  k  B.  606.  Wightman,  J.,  said,  '<  It  is  not  necessary  that  there  should 
be  two  independent  witnesses  to  contradict  the  particular  fact,  if  there  be  two  pieces  of 
evidence  in  direct  contradiction.  Here  one  piece  of  evidence  is  that  the  prisoner  himself 
is  proved  to  have  made  statements  directly  contrary  to  his  statement  on  oath  ;  that  alone 
voald  not  do ;  but  in  addition  to  that  you  have  the  oaths  of  other  witnesses,  which  go  to 
•how  that  that  which  he  stated  when  not  upon  oath  was  true  ;  and  therefore  you  have  two 
pieces  of  evidence.  I  ought  rather  to  put  it  that,  instead  of  two  witnesses  being  neces 
Mrjr  to  prove  each  fact,  you  must  have  the  evidence  of  two  persons  giving  evidence  in 
eoBtradiction  to  what  has  been  sworn  to  by  the  prisoner ;  as,  one  witness  who  could 
prove,  M  in  this  ease,  that  on  other  occasions  the  prisoner  had  stated  that  w\iVc\x  niA 
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Id  the  following  case,  it  was  doubted  whether  the  rule,  which  requires  two  wit- 
nesses, was  satisfied  by  several  witnesses,  each  supporting  a  separate  assignment  of 
perjury,  but  no  two  speaking  to  the  same  assignment.  Upon  the  trial  of  an  indictment 
for  perjury,  alleged  to  have  been  committed  by  an  insolvent  debtor  in  falsely  swearing 
to  the  correctness  of  his  schedule,  the  defendant's  account-book  given  by  him  to  the 
Insolvent  Debtor's  Court  was  put  in,  and  several  persons  whose  names  were  specified 
in  the  indictment  as  debtors,  and  omitted  in  the  schedule,  appeared  in  the  book  as 
debtors  to  the  defendant,  and  ^^  paid"  was  marked  to  their  accounts  in  the  defend- 
ant's writing.  These  persons  were  called,  and  stated  that  they  did  not  pay  until 
afler  the  petition  and  schedule.  It  was  objected  that  this  was  not  sufficient  evi- 
^Ml  ^^^^)  inasmuch  as  it  was  only  oath  against  oath,  the  defendant  having  sworn 
-I  that  the  debts  were  paid ;  a  single  witness,  *with  respect  to  each  particulai 
debt,  swore  that  it  was  not  paid  at  the  particular  time  of  the  schedule.  Lord  Ten- 
terden,  C.  J.:  *'I.feel  the  force  of  the  objection.  It  is  a  very  important  poini 
whether  the  defendant's  book,  and  the  oath  on  one  side,  bo  not  met  by  the  oatL 
of  the  witnesses  on  the  other  side.  It  would  be  very  difficult  to  give  any  other  evi- 
dence. I  will  not  stop  the  case.  If  the  defendant  is  convicted,  you  can  move  for  a 
new  trial."(/) 

But  it  has  since  been  held,  that  the  rule  which  requires  two  witnesses,  or  one  wit 
ness  and  some  sufficient  corroboration,  applies  to  every  assignment  of  perjury  in  ac 
indictment.  Where,  therefore,  an  indictment  contains  several  assignments  of  per 
jury,  it  is  not  sufficient  to  disprove  each  of  them  by  one  witness ;  but  in  order  tc 
convict  on  any  one  assignment,  there  must  be  either  two  witnesses,  or  one  witnesE 
and  corroborative  evidence,  to  negative  the  truth  of  the  matter  contained  in  sucl 
assignment.  The  prisoner  was  indicted  for  perjury,  alleged  to  have  been  committee 
in  an  affidavit  to  obtain  a  criminal  information,  in  which  he  had  sworn  that  he  hac 
paid  all  his  debts,  except  two,  as  to  which  there  was  an  explanation,  and  there  wen 
several  assignments  of  perjury  averring  that  he  had  not  paid  certain  persons  whc 
were  named  (besides  the  two  excepted  ones),  and  such  persons  proved  that  they  hac 
not  been  paid,  but  only  spoke  to  their  respective  debts  not  having  been  paid;  Tindal 
C.  J.,  held  that  this  was  not  sufficient,  and  that  as  to  each  debt  there  should  be  th< 
testimony  of  two  witnesses,  or  of  one  witness,  and  such  confirmatory  evidence  ai 
was  equivalent  to  the  testimony  of  a  second  witness.(^) 

The  rule  that  the  testimony  of  a  single  witness  is  insufficient  to  warrant  a  convio 
tion  on  a  charge  of  perjury,  is  an  arbitrary  rule,  founded  upon  the  general  appre 
hcnsion  that  it  would  be  unsafe  to  convict  in  a  case  where  there  is  merely  the  oatl 
of  one  man  to  be  weighed  against  the  oath  of  another  ;(h)  and  it  should  be  observed 
that  this  rule  does  not  extend  to  all  the  facts,  which  are  necessary  to  be  proved  or 
the  trial  of  an  indictment  for  perjury;  but  only  to  the  proof  of  the  falsity  of  th< 
matter  upon  which  the  perjury  is  assigned.  Thus,  the  holding  of  the  court,  th< 
proceedings  in  it,  the  administering  the  oath,  and  even  the  evidence  given  by  th< 
defendant,  may  all  be  proved  by  one  witness.(t) 

The  prisoner  was  indicted  for  having  falsely  sworn  that  one  Prosser  never  wae 
out  of  his  sight  between  the  hours  of  7  a.m.  and  10  a.m  on  a  certain  day,  and  tw( 
witnesses  proved  that  they  saw  Prosser  at  8}  a.m.  on  that  day  near  Lane's  Fallow, 
but  could  not  tell  whether  the  prisoner  was  in  sight  of  Prosser  or  not,  as  the  fencef 
were  high.  Another  witness  proved  that  at  9  a.m.  the  same  morning  he  saw  the 
prisoner  alone  and  on  foot  at  a  place  more  than  six  miles  from  Lane's  Fallow.     It 

diametrically  opposed  to  that  which  he  has  sworn,  and  the  other  witness  to  give  evidence 
of  that  which  is  directly  opposite.  You  have  therefore  two  contradictions  :  you  have  the 
contradiction  of  the  prisoner  himself,  as  deposed  to  on  oath  by  one  witness,  and  you  have 
the  contradiction  of  another  independent  witness,  who  speaks  to  the  falsehood  of  the  fact: 
you,  therefore,  have  two  independent  contradictions  on  oath."  It  is  to  be  observed  that, 
as  it  was  proved  that  in  fact  the  men  did  leave  the  public-house,  as  stated  by  the  prisonei 
when  he  laid  the  information,  the  only  question  really  was  whether  he  saw  them  leave  it 

(/)  Rei  V.  Mudie,  I  M.  &  Rob.  128.  The  defendant  was  acquitted  on  another  ground ; 
see  the  same  ca8e,/;o«(,  p.  109. 

(y)  Reg.  V.  Parker,  Stafford  Sum.  Ass.  1842,  MSS.  C.  S.  6.  and  G.  &  M.  639  (41  E.  0. 
L.  R  ). 

(A)  3  Stark.  Evid.  859.  (t)  See  2  Hawk.  P.  G.  c.  46,  8.  10. 
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was  objected  that  the  assignment  of  perjury  was  not  proved  by  two  witnesses. 
Patteson,  J. :  "  It  is  necessary  to  have  two  witnesses  to  prove  an  assignment  of  per- 
jury ;  but  there  need  not  be  two  witnesses  to  prove  every  fact  necessary  to  make  out 
an  assignment  of  perjury.  If  the  false  swearing  be  that  two  persons  were  together 
at  a  ^certain  time,  and  the  assi^ninient  of  perjury  that  they  were  not  together  ^^q^ 
at  that  time,  evidence  by  one  witness  that  at  the  time  named  the  one  was  at  ■- 
London,  and  by  another  witness  that  the  other  was  at  York,  would  be  sufficient 
proof  of  the  assignment  of  pcrjury.'^y ) 

It  is  almost  unnecessary  to  remark  that  where  a  statement  made  by  a  prisoner  is 
in  the  nature  of  an  admission  that  a  previous  statement  on  oath  is  false,  it  is  to  be 
dealt  with  as  a  confession,  and  not  as  falling  within  the  cases  which  have  just  been 
noticed.^A;) 

Where  on  an  indictment  for  perjury  committed,  on  a  trial  before  a  Qaeen^s 
counsel  at  the  assizes,  his  notes  of  the  evidence,  proved  to  be  in  his  handwritiog, 
were  tendered  in  evidence ;  Talfourd,  J.,  held  that  they  were  inadmissible.  A 
jadge*8  notes  stood  in  no  other  position  than  anybody  else's  notes.  They  could  only 
be  used  in  evidence  to  refresh  the  memory  of  the  party  taking  them.(/) 

The  incompetency  of  witnesses  on  the  ground  of  interest  is  removed  by  the  6  &  7 
Vict.  c.  85,  14  &  15  Vict.  c.  99,  and  16  &  17  Vict.  c.  83,  and  therefore  the  deci- 
Bions  on  that  subject  are  omitted. 

If  several  persons  are  separately  indicted  for  perjury  in  swearing  to  the 
same  fact,  either  of  them,  before  conviction,  may  be  a  witness  on  the  trial  of  the 
other.(»i) 

Where  a  bill  of  indictment  was  preferred  against  the  defendant  for  perjury, 
alleged  to  have  been  committed  on  a  trial  at  the  Quarter  Sessions,  and  it  was  pro- 
posed to  examine  one  of  the  grand  jury,  who  had  acted  as  chairman  of  the  Quarter 
Sessions  at  the  trial  at  which  the  alleged  perjury  was  committed,  but  that  gentleman 
expressed  a  desire  not  to  be  examined  as  a  witness,  and  the  grand  jury  wished  to 
know  whether  they  ought  to  examine  him  or  not ;  Patteson,  J  ,  held  that  they 
oagbt  not  to  examine  him.  He  was  the  president  of  a  Court  of  Record,  and  it 
would  be  dangerous  to  allow  such  an  examination,  as  the  judges  of  England  might 
be  called  upon  to  state  what  occurred  before  them  in  court,  (n) 

In  a  case  of  perjury  where  the  statements  of  the  prisoner  had  not  been  taken 
down  and  were  proved  from  memory,  some  *observations  being  made  as  to  the  p^j^- 
judge  of  the  county  court  who  had  tried  the  Ciise  not  being  called  to  prove  '- 
bis  notes,  though  he  was  willing  to  appear;  Byles,  J.,  said  that  the  judges  of  the 
superior  courts  ought  not  of  course  to  be  called  upon  to  produce  their  notes.  If  he 
were  subpoenaed  for  such  a  purpose  he  should  certainly  refuse  to  appear.  But  the 
s&oac objection  was  not  applicable  to  the  judges  of  inferior  courts:  he  saw  no  rea- 
son wbj  they  should  not  be  called,  especially  where,  as  in  this  case,  the  judge  wsd 
willing  to  appear.(o) 
On  an  indictment  for  perjury  committed  by  a  plaintiff  in  a  cause  in  a  county 

(; )  Reg.  V.  Roberts,  2  C.  A  K.  607  (61  B.  C.  L.  R.). 

(i)  See  Reg.  v.  Hook,  D.  &  B.  606,  per  Byles,  J. 

(0  Reg.  V.  Child,  5  Cox  C.  C.  197.  (m)  2  Hale,  P.  C.  280. 

{«]  Reg.  V.  Gazard,  8  C.  &  P.  505  (34  E.  C.  L.  R.>.  In  Rex  v.  Jones,  6  C.  &  P.  1.37  (25 
K-C-L.  R.),  on  an  indictment  for  perjury  the  chairman  of  the  Worcestershire  Quarter 
SeuioDB  proved  what  a  witness  swore  on  a  trial  before  him  at  the  Quarter  Sessions.  In 
Reg.  9.  Gazard,  the  chairman  was  required  as  a  witness  for  the  same  purpo!?e,  and,  not 
^iog examined,  the  bill  was  ignored.  Mr.  Starkie,  after  citing  this  case,  adds  a  qvare^ 
withoat  stating  any  reason  for  so  doing:  3  Stark.  Evid.  861.  It  may,  however  have  struck 
bio  that  no  safficient  reason  could  be  assigned  for  the  decision.  It  would,  no  doubt,  be 
extremely  inconvenient  if  the  judges  were  called  upon  to  give  evidence  as  to  what  oc- 
curred before  them  in  court,  but  the  inconvenience  in  the  case  of  chairman  of  Qunrter 
SetiioDB  is  comparatively  slight,  especially  as  they  are  usually  present  at  the  Assizes,  and 
tbeeTidence  mast  be  given  in  the  county  where  they  are  chairmen.  Assuming,  however, 
tbat  the  ioeonveniences  in  their  case  were  considerable,  it  seems  worthy  of  further  con- 
lideration  bow  far  that  can  prevent  their  liability  to  be  called  as  witnesses.  The  general 
nile  andoobtedly  is,  that  every  person  is  liable  to  be  compelled  to  give  evidence  in  a 
CTiaioal  ease,  and  it  may  be  dangerous  to  introduce  exceptions  which  may  prevent  per- 
1001  from  giving  evidence  either  for  the  crown  or  for  the  defendant.     C.  S.  G. 

W  Reg.  V.  Hanrey,  8  Cox  C.  C.  99. 
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court,  the  advocate  and  attorney  for  the  defcDdant  in  that  cause  is  competent  to 
pn)ve,  from  his  notes  us  taken  at  the  time,  the  evidence  that  was  given  by  the  plain- 
tiff on  that  occasion.(p) 

It  has  been  holden,  that  if  a  count  in  an  indictment  for  perjury  undertake  to 
set  out  continuously  the  mbstance  and  effect  of  what  the  defendant  swore  when  ex- 
amined as  a  witness,  it  is  necessary,  in  support  of  this  count,  to  prove  that  in  sub- 
stance and  t'fft^ct  he  swore  the  whole  of  that  which  is  thus  set  out  as  his  evidence, 
although  the  count  contains  several  distinct  assignments  of  perjury.  It  was  urged 
in  support  of  the  prosecution  that  reddendo  singula  singxdis^  the  defendant  was 
charged  with  swearing  separately  in  answer  te  all  the  questions  that  were  men- 
tioned. But  liord  Ellenborough,  C.  J.,  said,  ^^  Suppose  you  had  undertaken  to  set 
out  the  tcTior  of  what  the  defendant*  swore,  and  it  should  appear  by  the  evidence 
that  he  had  not  sworn  a  material  part  of  that  which  was  set  out,  would  not  this 
have  been  fatal  ?  Having  taken  upon  you  to  state  the  substance  and  effect  of  what 
he  swore,  you  are  not  bound  down  to  precise  words ;  but  must  you  not  prove  that 
he  swore  in  substance  and  effect  the  whole  that  you  have  stated  ?  You  aver  that 
part  of  the  defendant's  evidence  concerning  the  assurance  given  by  Lord  Headlcy 
to  be  material,  and  you  have  not  proved  that  he  swore  to  any  such  assurance.  Did 
you  ever  know  the  rule  of  reddendo  smgida  singulis  applied  to  a  misrccital  ?  Is 
there  any  authority  to  show  that  under  secundum  substantium  you  are  not  bound  to 
prove  the  substance  of  what  you  state,  as  under  secundum  tenorem  you  are  bound 
to  i>rove  the  tenor  ?  To  hold  otherwise  would  be  to  introduce  a  most  dangerous 
latitude  into  criminal  proceedings.  I  am  decidedly  of  opinion  that  you  have  failed 
in  the  proof  of  a  substantial  allegation.  It  is  essential  to  the  security  of  innocence, 
that  words  set  out  in  the  record  should  be  either  literally  or  substantially  proved. 
A  person  giving  his  assurance  generally,  and  giving  his  assurance  for  the  perform- 
ance of  a  particular  stipulation,  are  allowed  to  be  entirely  different.  If  a  man 
swears  falsely  to  several  material  questions,  these  may  be  included  in  distinct 
counts.  "(^) 
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*It  appears  to  have  been  ruled,  that  upon  an  indictment  for  perjury  com- 
mitted at  the  trial  of  a  cause,  the  prosecutor  must  prove  the  whole  of  the  de- 
fendant's tcstimony.(r)  unless  the  perjury  be  assigned  upon  a  point  which  first 

(p)  Reg.  V.  Morgan,  6  Cox  C.  C.  107,  Martin,  B. 

Iq)  Rex  V.  Leefe,  2  Campb.  134.  The  learned  reporter  says,  *•!  find  no  decision  or  dic- 
tum in  the  books  as  to  the  eridence  of  the  words  sworn  which  is  necessary  to  support  an 
indictment  for  perjury.  For  the  general  principles  upon  this  subject,  vide  2  Hawk.  P.  C. 
c.  46,  s.  34,  35,  36;  Compagnon  v.  Martin.  2  Bl.  Rep.  790."  The  count  upon  which  the 
question  in  this  case  turned,  alleged  that  a  committee  was  appointed  and  met  to  try  the 
merits  of  a  petition  complaining  of  an  undue  election,  that  certain  questions  were  material, 
and  that  the  defendant  swore '*  touching  the  said  material  questions,  and  the  merits  of 
fhe  said  petition,*'  in  substance  and  effect  as  follows, — that  he,  by  the  directions  of  J.  L., 
waited  upon  Lord  H.  and  proposed  to  the  said  Lord  H.  that  the  said  J.  L.  would  decline 
upon  the  expenses  being  paid  him,  including  the  previous  expenses  of  the  day  before  ;  that 
Lord  H.  agreed  that  the  said  expenses  should  be  paid,  including  the  expenses  that  had 
been  incurred  at  different  inns  in  the  town;  that  J.  L.'s  voters  were  to  be  applied  to  in 
consequence  of  that  arrangement  for  the  purpose  of  voting  for  the  said  Lord  H.,  and  that 
the  defendant  enumerated  the  expenses;  that  the  defendant  upon  his  return  to  the  com- 
mittee of  the  said  J.  L.  communicated  to  them  what  had  so  passed  between  the  said  Lord 
H.  and  him  ;  and  the  said  committee  dispersed  to  carry  the  said  agreement  into  effect; 
and  that  the  said  J.  L,  asked  the  defendant  if  the  expenses  were  secured ;  and  that  the  de- 
fendant  told  the  said  J.  L.  his  lordship  had  given  his  assurance  that  it  should  be  «o.  The 
assignments  of  perjury  negatived  each  of  these  statements,  and  it  was  proved  that  every 
thing  alleged  was  sworn,  except  the  last  words  ''  that  it  should  be  so."  The  decision  in 
this  case  seems  questionable.  As  it  is  clearly  settled  that  a  defendant  may  be  convicted 
of  any  one  distinct  assignment  of  perjury,  though  acquitted  of  all  the  rest;  see  po$tj  p. 
105,  note  (b) ;  there  seems  no  reason  why  proof  of  having  sworn  the  matter  negatived  by 
one  assignment  should  not  bo  sufficient.  In  the  case  of  obtaining  goods  by  false  pretences, 
it  is  clearly  settled  that  proof  of  any  one  false  pretence,  and  that  the  goods  were  obtained 
by  that  pretence,  is  sufficient,  ante^  vol.  2,  p.  680;  and  that  is  a  stronger  case,  because 
there  the  indictment  in  effect  avers  that  all  the  pretences  operated  towards  the  obtaining 
the  goods.  In  perjury  each  assignment  of  perjury  is  separate  and  distinct,  and  the  court 
will  give  judgment  upon  one,  although  all  the  others  are  bad  in  point  of  law:  Reg.  v. 
Rhodes,  2  Lord  Raym.  886.     C.  S   G. 

(r)  Rex  V.  Jones,  Peake,  X.  P.  C.  37,  Lord  Kenyon,  C.  J. 
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arose  upon  the  defendant's  cross-ezanuDation,  in  which  case  proof  of  the  whole 
cross-examination  has  heen  ruled  to  be  sufficient.(«)     And  the  ground  upon  which 
proof  of  the  whfde  of  the  examination  or  cross-examination  was  ruled  to  be  neces- 
sary in  these  cases  appears  to  have  been,  that  possibly  the  defendant  might  have 
corrected  in  some  part  of  such  examinations  any  mistake  he  had  made  in  other 
parts.     But  it  is  observed,  that  this  doctrine  of  compelling  the  prosecutor  to  prove 
more  than  a  prima  facie  case  is  an  anomaly  in  the  criminal  law  ;  that  in  general 
the  party  indicting  is  not  bound  to  anticipate  matters  of  defence,  which  it  lies  on 
the  prisoner  to  bring  forward ;  and  that  it  does  not  seem  that,  in  this  case,  the  party 
indicted  would  sustain  hardship  in  being  compelled  to  show  that  he  had  corrected 
the  part  of  his  evidence  assigned.(^)     And  it  is  said  by  another  learned  writer,  that 
at  most  the  rule  seems  to  amount  to  this,  that  all  the  evidence  given  by  the  defend- 
ant, in  reference  to  the  particular  fact  on  which  peijury  is  assigned,  ought  to  be 
proTed.(w)     And  the  rule  hardly  seems  to  be  necessary  for  the  protection  of  the 
defendiint,  as  it  will  be  open  to  him  to  cross-examine  the  witness  by  whom  his 
fitatements  upon  oath  are  proved,  whether  he  did  not  in  some  other  parts  of  his 
evidence  correct  or  explain  those  statements  upon  which  the  prosecution  is  founded, 
and  unless  the  witness  can  positively  deny  any  such  correction  or  explanation,  or  if 
he  admits  that  they  may  have  occurred,  the  proof  would  probably  be  deemed  insuf- 
ficient for  a  conviction.     And  it  will  of  course  be  open  to  the  ^defendant  to   p^oq 
prove  that  any  corrections  or  explanations  were  given  by  him  in  other  parts   ^ 
of  his  evidence.(t;)     And  it  has  since  been  held,  upon  a  case  reserved,  that  on  an 
indictment  for  perjury  committed  on  the  trial  of  a  cause,  it  is  sufficient  to  go  to  the 
jary,  if  a  witness  states  from  recollection   the  evidence  that  the  defendant  gave, 
though  he  did  not  take  it  down  in  writing,  and  cannot  say  with  certainty  that  it 
was  all  the  evidence  the  defendant  gave,  if  he  can  say  with  certainty  that  it  was  all 
he  gave  on  that  point,  and  that  he  said  nothing  to  qualify  \t.(w) 

Where  a  prisoner  is  indicted  for  perjury  in  evidence  given  on  the  trial  of  a  cause, 
it  is  only  necessary  for  the  prosecution  to  prove  so  much  of  that  evidence  as  is  rele- 
vant to  the  matter  in  issue  on  the  trial  for  perjury  j  but  if  the  prosecution  prove 
the  whole  of  his  evidence,  and  it  refers  to  any  deed  or  other  document,  which  is  so 
mixed  up  with  it,  that  it  is  necessary  to  be  read  in  order  to  make  the  evidence 
intelligible,  the  prisoner  is  entitled  to  have  it  put  in  and  read  for  that  purpose ;  but 
he  is  not  entitled  to  require  it  to  be  regularly  proved  by  calling  the  attesting  witness 
or  the  like.(x) 

It  ia  sufficient  to  support  the  averment  that  the  party  administering  the  oath  had 
oompeti'nt  authority  for  that  purpose,  to  show  in  the  first  inst-anoe  that  he  acted  as  a 
person  having  such  authority.  Thus,  upon  an  indictment  for  perjury  before  a  surro- 
1^  in  the  Ecclesiastical  Court,  it  was  ruled,  that  the  fact  of  the  person  who  admin- 
istered the  oath  having  acted  as  a  surrogate,  was  sufficient  primd  facie  evidence  of 
his  having  been  duly  appointed,  and  having  authority  to  administer  it.  And  Lord 
EUenborough,  C.  J.,  said,  ^'  I  think  the  fact  of  Dr.  Farson  having  acted  as  surro- 

(«)  Rex  r.  Dowlin,  Peake,  N.  P.  C.  170,  Lord  Kenyon,  C.  J. 

(0  2  Chit.  Crim.  L.  312,  referring  to  1  Sid.  418,  Rex  v.  Carr. 

(u)  3  Stark.  Evid.  858.  And  the  author  further  observes,  that  the  rule  even  to  this 
effect  appears  to  be  a  doubtful  one ;  for  when  it  has  once  been  proved  that  particular 
tacts,  positively  and  deliberately  sworn  to  by  the  defendant  in  any  part  of  his  evidence, 
vere  &lsely  sworn  to,  it  seems  in  principle  to  be  incumbent  on  him  to  prove,  if  he  can, 
that  io  other  parts  of  his  testimony  he  explained  or  qualified  that  which  he  had  so 
•worn. 

(r)  Rex  r.  Carr,  1  Sid.  418. 

(»)  Rex  V.  Rowley,  R.  A  M.  C.  C.  R.  Ill,  and  R.  k  M.  N.  P.  R.  299,  where  Littlodale,  J., 
i<  reported  to  have  said,  '*  I  take  the  true  rule  to  be  this,  that  all  the  evidence  referable  to 
the  fact  on  which  the  perjury  is  assigned  must  be  proved."  In  Rex  v.  Munton,  3  0.  k  P. 
498  (14  E.  C.  L.  R.),  three  witnesses  stated  what  the  defendant  had  said  on  the  trial  of  an 
indictment  for  an  assault,  and  the  defendant  was  convicted,  although  none  of  the  wit- 
nesMi  took  down  the  evidence  as  it  was  given,  and  none  of  them  professed  to  state  the 
whole  of  the  evidence  given.  And  this  course  has  been  followed  in  subsequent  cases. 
^.  V.  Meek,  reported,  9  G.  &  P.  513  (38  E.  C.  L.  U.),  as  to  another  point.  Keg.  v.  Ann 
Bird,  GloQcester  Spr.  Ass.  1842,  Cresswell,  J. 

(x)  Beg.  V.  Smith,  1  F.  k  F.  98,  Erie,  J. 
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gate  18  sufficient  2^r^fn^  facie  evidence  that  he  was  duly  appointed  and  had  com- 
petent aathority  to  administer  the  oath.  I  cannot  for  this  purpose  make  any  difl- 
tinction  hctween  the  Kcclesiastical  Courts  and  other  jurisdictions.  It  is  a  general 
presumption  of  law,  that  a  person  acting  in  a  public  capacity  is  duly  authorized  bo 
to  do."(^)  But  it  was  holden,  in  the  same  case,  that  upon  its  appearing 
that  the  surrogate  was  appointed  contrary  to  the  canon  (which  requires  that 
no  judicial  act  shall  be  speeded  by  any  ecclesiastical  judge,  unless  in  the  pres- 
ence of  the  registrar  or  his  deputy,  or  other  persons  by  law  allowed  in  that  behalf), 
his  appointment  was  a  nullity,  and  the  averment  that  he  had  authority  to  administer 
the  oath  was  negatived.(2;)  So  where  perjury  was  assigned  upon  an  affidavit  sworn 
before  Chell,  a  commissioner,  &c.,  and  it  was  proved  that  Chell  acted  as  a  special 
commissioner  for  taking  the  affidavits  of  parties  in  prison,  or  unable  from  sickness 
to  attend  before  a  judge;  Pattoson,  J.,  held  that  this  was  sufficient  evidence  that 
*Q01  ^^^^^^  ^^^  ^  commissioner,  and  that  it  was  *not  necessary  to  prove  the  com- 
^  mission  under  which  the  affidavit  was  taken,  upon  the  general  principle  that 
a  person  acting  as  a  public  officer  must  be  taken  to  have  authority  as  such,  and  that 
a  commissioner  fur  taking  affidavits  came  within  that  principle.(a)  So  where  an 
affidavit  was  alleged  to  have  been  sworn  before  R.  G.  Whatley,  a  commissioner, 
*^  then  and  there  being  duly  authorized  and  empowered  to  take  affidavits  in  the  said 
county  of  G.  in  or  concerning  any  cause  depending  in  Her  Majesty's  Court  of 
Exchequer,"  and  it  was  proved  that  Whatley  had  acted  as  a  commissioner  for  taking 
affidavits  in  the  Court  of  Exchequer  for  ten  years ;  but  had  never  seen  his  com- 
mission. He  had,  however,  directed  it  to  be  applied  for  ten  years  before  through 
his  agent,  and  had  been  told  by  him  that  it  had  been  granted ;  it  was  held  that 
Whntley's  acting  as  a  commissioner  was  primd  facie  evidence  that  he  was  80.(&) 

Whore  in  order  to  prove  an  allegation  in  an  indictment  for  perjury  that  a  county 
court  was  duly  constituted  under  the  9  &  10  Yict.  c.  95,  a  Gazette  was  put  in,  but 
it  turned  out  to  be  a  wrong  one ;  Maule,  J.,  held  that  proof  that  the  judge  acted  in 
the  capacity  of  a  judge  of  the  court,  in  pursuance  of  and  under  the  County  Courts 
Act,  would  suffice. (c) 

It  has  recently  been  held  that  an  indictment  for  perjury  in  an  affidavit  sworn  in 
the  Insolvent  Debtors  Court  by  an  insolvent,  respecting  the  state  of  his  property  and 
expenditure,  for  the  purpose  of  obtaining  an  extended  time  to  petition  under  the 
7  Geo.  4,  c.  57,  s.  10,  cannot  be  supported,  without  proving  that  the  court  by  its 
practice  ro(juired  such  an  affidavit :  and  it  was  also  held  that  such  proof  was  not 
given  by  an  officer  of  the  court  producing  printed  rules,  purporting  to  be  the  rules 
of  the  court,  which  he  had  obtained  from  the  clerk  of  the  rules,  and  was  in  the 
habit  of  delivering  out  as  the  rules  of  the  court,  but  which  were  not  otherwise 
shown  to  be  sanctioned  by  the  court;  the  officer  professing  to  have  no  knowledge  of 
the  practice  except  from  such  printed  rules.(c?) 

Upon  an  indictment  for  perjury  committed  before  Mr.  Dudley,  an  arbitrator,  it 
appeared  that  an  action  was  referred  to  the  arbitrator,  by  an  order  of  Lord  Ten- 
terdcn,  which  ordered  that  the  witnesses  should  be  sworn  before  a  judge  or  *'  before 
a  commhsioner  duly  authorized."  Mr.  Dudley  was  a  commissioner  for  taking 
affidavits  in  the  Court  of  King  s  Bench,  and  he,  under  this  order,  swore  the  present 
defendant  as  a  witness  before  himself,  and  signed  a  jurat  stating  that  she  had  been 
so  sworn  ;  and  he  then  examined  her  vivd  voce.  It  was  objected  that  Mr.  Dudley 
had  no  authority  to  administer  an  oath  for  any  vivd  voce  examination.  Gaselee,  J., 
"  By  the  29  Car.  2  c.  5,  the  courts  are  empowered  to  appoint  commissioners  for 
taking  affidavits  ;  and  if  this  order  had  empowered  a  commissioner  for  taking  affida- 

(y)  Rex  V.  Verelst,  3  Campb.  432 ;  Rex  v,  Cresswell,  2  Chit.  Cr.  L.  312,  s.  p.  per  Lord 
Ellenborough,  C.  J. 

{z)  Rex  V.  Verelst,  aupra.  (a)  Rex  v.  Howard,  1  M.  k  Rob.  187. 

(6)  Reg.  t'.  Newton,  1  C.  &  K.  469  (47  E.  C.  L.  R.),  Atcherly,  Serjt.,  after  consulting Tin- 
dal,  C.  J.  The  defendant  bad  requested  Whatley  to  act  as  commissioner  in  taking  this 
particular  affidavit. 

(c)  Reg.  V.  Ward,  3  Cox  C.  C.  279. 

{d)  Rex  V.  Koops,  6  Ad.  k  E.  198  (33  E.  C.  L  R.),  1  N.  &  P.  828.  It  was  also  contended 
for  the  defendant  that  the  Insolvent  Court  had  no  power  to  make  the  rule,  and  that  the 
offence  was  at  any  rate  not  perjury ;  but  no  opinion  was  expressed  upon  these  points.  ■ 
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TiU  to  administer  this  oath,  1  would  have  reserved  the  point,  because  whether  the 
*Gonrt  of  King's  Bench  has  any  power  to  authorise  their  commissioners  to  p^g^ 
tike  anything  but  affidavits,  is  a  question  that  I  should  have  lefl  them  to  ^ 
decide.  However,  on  this  order  that  question  does  not  arise,  for  the  order  only 
allows  the  witnesses  to  be  sworn  befbre  a  commissioner  duly  authorized.  Now,  as 
Mr.  Dudley  was  never  authorized  to  administer  an  oath  for  a  vivd  voce  examination, 
I  am  of  opinion  that  the  defendant  must  be  acquitted."(6) 

The  taking  the  oath  must  be  proved  as  it  is  alleged.  Therefore,  if  it  be  averred 
that  the  defendant  was  sworn  upon  the  Holy  Gospels,  &c.,  and  it  turned  out  that  he 
was  sworn  in  some  other  manner,  according  to  some  particular  custom,  and  not  upon 
the  Gospels,  the  variance  will  be  fatal.(/)  But  where  the  allegation  in  an  indict- 
ment was,  that  on  the  trial  of  an  action  the  prisoner  "  was  duly  sworn,  and  took  his 
oorpural  oath  on  the  Holy  Gospel  of  God,''  and  the  proof  was  that  the  witness  was 
sworn  and  examined ;  and  it  was  ot;jected  that  the  particular  mode  of  swearing  must 
be  proved,  as  the  evidence  given  would  apply  to  the  oath  of  a  Jew,  or  person  of  any 
other  religion  than  the  Chnstian  ;  Littledalc,  J.,  held  the  evidence  sufficient,  as  the 
ordinary  mode  of  swearing  was  the  one  specified. (//) 

The  recital  of  the  place  where  the  oath  is  administered  in  the  jurat  has  always 
been  considered  as  a  sufficient  proof  that  the  oath  was  administered  at  the  place 
named.(/i)  Where,  therefore,  perjury  was  assigned  on  an  answer  in  chancery,  and 
the  defendant's  signature  to  the  answer,  and  that  of  the  Master  in  Chancery  to  the 
jurat,  were  proved,  and  that  Southampton  Buildings,  which  the  jurat  recited  as  the 
place  where  the  oath  was  administered,  was  in  the  county  of  Middlesex;  Lord  Ten- 
terdea,  C.  J.,  held  that  this  was  sufficient  proof  that  the  oath  was  administered  in 
Middlt'8ex.(i)  So  where  on  an  indictment  for  perjury  committed  in  an  affidavit, 
the  original  affidavit  was  produced ;  and  it  was  proved  to  be  signed  "  John  Turner," 
in  the  handwriting  of  the  prisoner,  and  the  jurat  was  ^'  Sworn  in  open  court  at 
Westminster  Hall,  the  10th  day  of  June,  1846,  By  the  court,"  and  it  was  proved 
that  the  words  *'  By  the  court"  were  in  the  handwriting  of  one  of  the  masters  of 
the  court,  by  whon\  the  jurats  of  affidavits  are  signed  when  the  affidavits  are  sworn 
in  court;  it  was  objected  that  it  should  be  shown  that  the  master  was  in  court  when 
the  prisoner  was  sworn  before  him.  Erie,  J. :  "  We  have  proof  of  the  handwriting 
of  the  party  sworn,  and  of  the  officer,  who  is  authorized  to  administer  the  oath ; 
ud  when  an  officer  thus  authorized  writes  under  a  proper  jurat  the  words  ^By  the 
eoort,'  I  think^hat  that  is  sufficient  evidence  that  the  affidavit  was  sworn  before  him, 
iod  properly  sworn  in  court."(y)  But  a  variance  as  to  the  place  of  taking  the  oath 
^  not  be  material,  if  it  be  proved  to  have  been  taken  in  the  county  where  the 
defendant  is  indicted.(A-)  And  upon  an  indictment  in  Middlesex,  it  *may  be  p^g^ 
shown  that  the  oath  was  in  fact  taken  in  Middlesex,  although  the  jurat  state  *- 
it  to  have  been  sworn  in  London. (/) 

It  seems  that  on  an  indictment  against  a  banknipt  for  perjury  before  tho  oommis- 
nooers,  in  passing  his  last  examination,  it  is  necessary  to  give  strict  evidence  of  the 
trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy. (?h)  For  where  the 
authority  delisted  is  of  a  special  nature,  limited  to  particular  circumstances,  it  is 
casential  to  prove  their  existence,  in  order  to  show  the  authority  to  administer  the 
ottL(ii) 

fO  Rex  r.  Hanke,  3  C.  &  P.  419  (14  E.  C.  L.  R.). 

if]  3  Stark.  Evid.  857  ;  Rex  v.  M<  Arthur,  Peake's  C.  155. 

ig)  Rex  p.  Rowley,  R.  k  M.  N.  P.  R.  299 

(*)  Per  Lord  Tenterden,  C.  J. ;  Rex  v,  Spencer,  R.  k  M.  N.  P.  R.  97  ;  1  C.  A  P.  260  (12 
E.  C.  L.  R.). 

(t)  Rex  p.  Spencer,  supra. 

U)  Reg.  p.  Turner,  2  G.  A  K.  732  (61  E.  C.  L.  R.). 

(^)  Rex  9.  Taylor,  Skin.  403. 

(0  Rex  V.  Emden,  9  East  437  ;  3  Stark.  Evid.  858. 

(«)  Rex  P.  Pnnshon,  3  Campb.  96.     And  see  Rex  v.  Bullock,  1  Taunt.  71. 

{nj  3  Stark.  Evid.  854.  If  the  defendant  was  not  a  bankrupt,  there  was  no  authority  to 
adniniiter  the  oath.  But  the  case  might  admit  of  a  different  consideration,  where  the  per- 
jvrj  it  assigned  upon  the  deposition  of  a  witness  who  comes  to  prove  the  bankruptcy ; 
for  there  the  commissioners  have  jurisdiction  to  inquire  into  tho  fact,  though  it  should 
ttltiaately  tarn  oat  that  there  was  no  bankruptcy  :  Id.  Ibid.    See  note  (/?;,  infra. 
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Upon  an  indictment  for  perjury,  committed  in  an  examination  of  a  witness  touch- 
ing the  estate  of  a  bankrupt,  it  must  be  proved  that  there  was  a  good  petitioning 
creditor's  debt.  The  indictment  stated  that  A.  P.  carried  on  the  business  of  a 
builder,  and  that  he  was  indebted  to  W.  B.  in  the  sum  of  £100  and  upwards;  that 
he  committed  an  act  of  bankruptcy;  that  a  fiat  issued  against  him,  oo  the  petition 
of  W.  B. ;  that  the  commissioners  adjudicated  A.  P.  to  be  a  bankrupt;  that  in  the 
prosecution  of  the  fiat  it  became  material  to  inquire  into  the  estate  and  effects  of  A. 
P. ;  and  that  at  a  meeting  of  the  commissioners  the  defendant  appeared  before  them 
as  a  witness,  and  was  sworn,  &c.  It  appeared  that  the  debt  due  to  W  B.  was  much 
less  than  £100,  but  that  there  were  two  other  creditors,  to  each  of  whom  A.  B. 
owed  more  than  £100;  therefore,  under  the  6  Geo.  4,  c.  16,  s.  18,  the  Lord  Chan- 
cellor might,  on  application,  have  directed  the  substitution  of  a  good  petitioning 
creditor's  debt  for  that  of  W.  B.,  but  that  in  fact  this  had  not  been  done.  It  was 
objected  that  the  defendant  was  entitled  to  be  ^pquitted,  as  the  averment  that  W. 
B.  was  a  creditor  to  the  amountof  £100  was  not  only  not  proved,  but  was  disproved. 
The  counsel  for  the  crown  cited  Rex  v.  Raj>h(U'I^{o)  where  Abbott,  J.,  held,  that 
on  an  indictment  against  a  third  person,  examined  before  commissioners  of  bank- 
rupt, their  declaration  that  a  party  was  a  bankrupt  is  sufiicient.  The  defendant 
having  been  convicted,  the  judges,  upon  a  case  reserved,  held  the  conviction 
wrong.(j[>) 

On  an  indictment  for  perjury,  in  an  answer  in  chancery,  the  bill  must  be  proved 
in  the  usual  way;  the  proof  of  the  defendant's  signature,  and  that  of  the  master 
before  whom  the  answer  purports  to  be  sworn,  is  evidence  of  the  defendant's  having 
sworn  to  the  truth  of  the  contents,  without  calling  the  person  who  wrote  the  jurat; 
or  further,  proving  the  identity  of  the  defendant  as  being  the  very  same  person  who 
jitQq-i   had  signed  the  answer.  (^)     But  *unless  there  be  such  proof  of  the  defendant's 
-■   signature,  or  some  other  sufficient  proof  to  identify  him  as  the  person  by 
whom  the  bath  was  taken,  no  return  of  commissioners,  or  of  a  master  in  chauoery, 
will  be  8ufficient.(r)     In  a  case  upon  the  31  Geo.  2,  c.  10,  s.  24  (for  taking  a/ti^ 
oath  to  obtain  administration  to  a  seaman's  effects,  in  order  to  receive  his  wages),  it> 
was  holden  necessary  to  prove,  directly  and  positively,  that  it  was  the  prisoner  who 
took  the  oath.     And  the  court  said  that  the  evidence  given  was  defective,  as  there 
was  a  possibility  from  anything  that  had  been  given  in  evidence  to  the  contrary, 
that  the  prisoner  might  have  gone  through  all  the  rest  of  the  fraud,  and  have 
avoided  the  circumstance  of  taking  the  oath,  especially  as  he  probably  knew  that  the 
taking  the  oath  was  a  capital  felony.     And  they  further  said,  that  if  this  had  been 
an  indictment  for  perjury  at  common  law,  it  would  have  been  incumbent  on  the 
prosecutor  to  have  given  precise  and  positive  proof  that  the  prisoner  was  the  perspn 
who  took  the  oath  ;  and  it  was  equally  incumbent  on  him  so  to  do  upon  an  indict- 
ment on  the  statute  in  question. («) 

An  indictment  for  perjury  alleged  that  the  prisoner  "being  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to  bankrupts,  but  owing  debts  amounting  . 
in  the  whole  to  less  than  £300,  and  having  resided  for  six  calendar  months  next 
immediately  preceding  the  time  of  filing  his  petition  within,  &c.,"  did  present  his 
petition  to  the  Insolvent  Court  in  Portugal  street ;  and  the  only  evidence  given  in 
support  of  these  allegations  was  the  prisoner's  petition  filed  in  that  court,  which 
alleged  the  very  same  matters  as  facts  upon  the  truth  of  which,  with  others,  the 

(o)  Manning's  Ind.  232. 

(p)  Reg.  V.  Ewington,  2  M.  C.  C.  R.  223 ;  C.  k  M.  319.  In  the  course  of  the  argument 
before  the  judges,  Lord  Abinger,  C.  B.,  said,  "You  cannot  dispute  the  aulhoriry  of  the 
commissioners  to  take  the  preliminary  proceedings  under  the  fiat,  to  ascertain  whether 
the  party  should  be  adjudged  bankrupt  or  not.  They  were  authorized  to  do  that  by  the 
fiat  of  the  Lord  Chancellor  ;  but  you  say  that  if  there  was  no  good  petitioning  creditor's 
debt,  the  conimisioners  had  no  authority  to  inquire  and  examine  witnesses  as  to  the  bank- 
rupt's property." 

(q)  Rex  V.  Benson,  2  Campb.  508  :  Rex  o.  Morris,  2  Burr.  1189;  1  Leach  50.  The  reason 
why  the  Court  of  Chancery  made  a  general  order  that  all  defendants  should  Btyn  their 
answers  was  with  a  view  to  the  more  easy  proof  of  perjury  in  answers  :  2  Burr.  1189.  See 
Reg.  V.  Turner,  2  C.  &  K.  t32  (61  E.  C.  L.  R.). 

(r)  Id.  lb.  («)  Brady's  case,  1  Leach  327. 
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prisoner  rested  his  application  to  the  Insolvent  Court;  and,  on  a  case  reserved,  it 
was  held  that,  as  against  the  prisoner,  the  statements  in  the  petition,  uncontradicted 
by  any  conflicting  testimony,  were  abundant  evidence  to  prove  those  allegations  in 
the  indictment. (^) 

An  indictment  for  perjury  alleged  that  W.  Turner  made  his  will  and  appointed 
J.  H,  Turner,  W.  B.  Wood,  and  W.  T.  Abud  the  executors  thereof,  and  to  prove 
this  averment  the  probate  of  the  will  was  tendered  :  it  was  objected  that,  as  the  will 
applied  both  to  lands  and  personalty,  the  original  will  must  be  produced  and  proved. 
Krle,  J. :  "A  will  may  in  law  have  two  operations — the  one,  as  to  realty,  respecting 
wbich  the  Ecclesiastical  Courts  have  no  jurisdiction ;  the  other,  as  to  personalty  and 
executors,  in  which  the  Ecclesiastical  Courts  have  sole  jurisdiction,  and  therefore, 
with  respect  to  the  latter,  the  evidence  of  the  attesting  witness  is  not  necessary 
here.    If  all  the  matters  in  this  indictment  relate  to  personalty  and  executors,  the 
probate  is  the  proper  proof;  but  if  there  is  any  question  here  raised  as  to  whether 
the  testator  devised  lands,  the  original  will  must  be  produced,  and  one  of  the  attest- 
ing witnesses  called.     But  if  it  is  only  to  be  shown  that  the  deceased  made  a  will, 
and  left  certain  persons  executors  *of  it,  I  shall  hold  the  production  of  the   p^q^ 
probate  to  be  the  proper  proof,  "(w)  *■ 

On  au  indictment  for  perjury  in  a  deposition  sworn  by  the  prisoner  as  a  proof  of 
a  debt  against  a  bankrupt,  it  appeared  that  the  proof  was  placed  according  to  the 
practice,  on  a  file  of  the  proceedings,  where  it  remained  for  several  months,  and  the 
priflODer,  having  demanded  an  inspection  of  the  file,  it  was  handed  to  him  by  the 
usher,  and  shortly  afterwards  returned  to  the  usher,  who  restored  it  to  the  customary 
place  of  deposit  without  examination.  It  was  afterwards  discovered  that  the  proof 
had  di{»appeared,  and  all  searches  for  it  had  proved  ineffectual ;  and  an  office  copy 
under  the  seal  of  the  court  was  tendered  in  evidence.  It  was  objected,  on  the 
authority  of  Taylor  on  evidence,^*;)  that  a  copy  could  not  be  received  in  evidence  in 
a  case  of  perjury;  but  Hill,  J.,  held  that,  on  proof  that  the  original  had  been  lost 
or  destroyed,  secondary  evidence  was  admissible. (ir) 

Id  order  to  show  the  materiality  of  the  deposition  or  evidence  of  the  defendant,  it 
is  esseatiaL  where  perjury  is  assigned  in  answer  to  a  bill  in  equity,  to  produce  and 
prove  the  bill,(x)  or  if  the  assignment  is  on  an  affidavit,  to  produce  and  prove  the 
previous  proceedings,  such  as  the  rule  nisi  of  the  court,  in  answer  to  which  the 
aidavit  in  question  has  been  made.(^) 

If  the  assignment  be  on  evidence  on  the  trial  of  a  cause,  in  addition  to  the  pro- 
duction of  the  record,  the  previous  evidence  and  state  of  the  cause  should  be 
proved,  or  at  least  so  much  of  it  as  shows  that  the  matter  sworn  was  material.  So 
also  such  prefatory  circumstances  and  innuendos  as  are  averred  upon  the  face  of  the 
indictment  for  the  same  person  must  be  proved. (2;) 

It  is  reported  to  have  been  held  upon  the  trial  of  an  information  for  perjury, 
alleged  to  have  been  committed  on  the  trial  of  an  ejectment,  that  in  order  to  prove 
the  perjury  a  witness  might  prove  what  a  witness,  who  was  since  dead,  swore  on  the 
trial  of  the  ejcctment.(a)  It  has  been  observed  that  this  ruling  seems  to  be  utterly 
inconsistent  with  the  principles  now  ostablished.(6) 

Some  counts  in  an  indictment  for  ])erjury  committed  in  an  affidavit  to  oppose  a 
summons  to  set  aside  a  judgment  obtained  by  the  prisoner  alleged  that  the  prisoner 
"caused  to  be  entered  up  final  judgment  in  the  said  action ;"  and  a  clerk  from  the 
judgment  office  produced  from  that  office  a  book  in  which  judgments  are  entered  up, 
^d  stated  that  interlocutory  judgment  was  signed  in  the  action,  and  that  final 

(0  Rejf.  r.  Westley,  Bell  C.  C.  193. 

(»)  Reg.  V.  Turner,  2  C.  &  K.  732  (61  E.  C.  L.  R.). 

l")  8.  1479,  p.  1232,  thiid  edit.  (w)  Reg.  v.  Milnes,  2  F.  &  F.  10. 

Iz)  3  Stark.  Evid.  859,  citing  Rex  v.  Alford,  1  Leach  150. 

(y)  3  Stark.  Evid.  859.  (z)  3  Stark.  Evid.  859. 

(fl)  Rex  V,  Backworth,  T.  Raym.  170,  per  Twisden,  J.,  and  Morton,  J.,  against  Keeling, 
^■^•)Wbo  said  it  was  not  to  be  allowed,  because  between  other  parties. 

(A)  3  Stark.  Evid.  861,  where  the  case  is  erroneously  cited  as  Taylor  v.  Brown.  The  re- 
port does  not  show  for  what  precise  purpose  the  evidence  was  adduced  ;  if  for  the  purpose 
of  proTJng  what  passed  on  the  former  trial  in  order  to  show  that  the  matter  was  material, 
fu.  whether  it  was  not  admissible.     C.  S.  6. 
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judgment  was  aflerwards  entered  up ;  it  was  objected  that  the  roll  or  an  examined 
copy  of  it  ought  to  have  been  produced.  It  was  answered  that  the  '*  entering  up" 
of  final  judgment  always  takes  place  before  there  is  any  roll  carried  in,  and  is  tli( 
making  of  the  entry  in  the  book  produced  ;(c)  and  Lord  Denman,  G.  J.,  held  th< 
proof  suflBcient.(rf  ) 

MK-}  "^^^  ^^6  perjury  was  committed  on  the  trial  of  a  cause  at  nui  prius,  th< 
-*  record  ought  to  be  produced,  in  order  to  show  that  such  a  trial  was  had :  bu 
the  production  of  the  postea  will  be  sufficient  for  this  purpo8e.(6)  And,  in  addi 
tion  to  the  production  of  the  record,  the  previous  evidence  and  state  of  the  cansi 
should  be  so  far  proved  as  to  show  that  the  matter  sworn  to  was  material :  and  th 
prefatory  circumstances  and  innuendos  averred  in  the  indictment  for  the  purpose  o 
showing  such  materiality  must  also  be  proved.  The  record  will  show  what  issue 
were  joined  between  the  parties ;  but  such  proof  must  be  given  of  what  occurred  a 
the  trial  as  will  show  the  bearing  and  materiality  of  the  defendant's  evidence.(y*) 

Where,  in  order  to  prove  an  allegation  in  an  indictment  for  perjury  that  a  cans 
came  on  to  be  tried,  the  nm  prins  record  was  produced,  and  it  appeared  that  n 
postea  had  been  indorsed  upon  it,  but  there  was  a  minute,  in  the  handwriting  o 
the  officer,  indorsed  upon  the  jury  panel  which  was  affixed  to  it,  in  these  wordc 
^*-  Verdict  for  plaintiff,  damages  Ix."  Lord  Tenterden,  C.  J.,  after  consulting  th 
other  judges  of  the  Court  of  King's  Bench,  held  that  the  officer's  minute  was  buI 
ficient  evidence  that  the  trial  took  place.  (^) 

Where  an  indictment  for  perjury  alleged  that  certain  issues  came  on  to  be  trie 
and  were  tried  before  the  sheriffs  of  London  upon  the  execution  of  a  writ  of  trial 
and  the  postea  being  produced,  the  verdict  appeared  to  have  been  taken  on  one  o 
two  issues,  without  any  statement  as  to  the  event  of  the  other,  the  Court  of  Queen' 
Bench  held  that  the  allegation  was  proved  by  the  record  and  postea  taken  togethei 
It  appeared  that  the  jury  was  summoned  and  sworn  to  try  '^  the  issues :"  and  if  oi 
one  of  the  issues  the  jury  had  been  withdrawn,  yet  both  would  have  come  on  fo 
trial  and  have  been  tried.  (A) 

An  indictment  alleged  that  a  certain  action  came  on  to  be  tried  in  due  form  o 
law,  and  was  duly  tried  by  a  jury  of  the  county  in  that  behalf  duly  sworn.  Th 
record  stated  that  the  jury  were  sworn,  and  afler  evidence  given  withdrew  to  cod 
sidcr  their  verdict,  and  after  they  had  agreed  returned  to  the  bar  to  give  their  vei 
diet,  ^^  whereupon  the  plaintiff  being  called,  comes  not,  &c."  It  was  objected  tha 
the  trial  was  not  complete,  as  the  jury  had  not  given  any  verdict.  It  was  answercc 
that,  as  far  as  the  jury  were  concerned,  the  cause  was  by  them  duly  tried.  The; 
were  sworn  to  "  truly  try  and  a  true  verdict  give,"  and  they  might  try  and  yet  no 
give  a  verdict  J  and  the  objection  was  overruled.(i) 

An  indictment  for  perjury  averred  that  there  was  an  action  pending  between  W 
C.  and  B.  and  the  defendant.  The  writ  was  not  produced,  but  to  show  the  exist 
ence  of  the  action,  the  attorney  for  the  plaintiffs  in  the  action  produced  a  notice  o 
set-off  entitled  in  the  cause,  which  he  had  received  from  the  attorneys  for  the  de 
*Qf;i  ^^'^^^'^^  ^°  ^^  action ;  it  was  objected  that  the  notice  of  set-off  *was  inadniis 
^  sible,  as  at  most  it  was  only  secondary  evidence ;  and  the  objection  wa^  heU 
good.O') 

On  a  trial  for  perjury  at  the  Central  Criminal  Court  the  caption  of  the  sam* 
court  of  oyer  and  terminer  or  gaol  delivery  at  which  the  indictment  for  perjury  i 
preferred,  the  former  indictment  with  the  indorsement  of  the  prisoner's  plea,  th* 
verdict,  and  sentence  of  the  court  thereon,  together  with  the  minutes  of  the  trial 

U)  Fisher  v.  Duddinjf,  9  Dowl.  P.  C.  872. 

(d)  Reg.  V.  Gordon,  C.  k  M.  410.  The  prisoner  was  convicted,  and  no  motion  made  on 
the  point,  as  there  were  other  counts  which  did  not  allege  the  entering  up  of  the  judg 
ment. 

U)  Rex  V,  lies,  Hard.  118 ;  Bull.  N.  P.  243 ;  2  Hawk.  P.  C.  c.  46,  s.  57  ;  3;Stark.  Evid.  855 

(/)  3  Stark.  Evid.  859. 

(g)  Bex  V.  Browne,  M.  k  M.  315 ;  3  C.  &  P.  672  (14  E.  C.  L.  R.). 

(A)  Reg.  r.  Schlesinger,  10  Q.  B.  670  (59  E.  C.  L.  R.). 

(i)  Reg.  V.  Bray,  9  Cox  G.  G.  218.  The  Recorder,  after  consulting  Bramwell,  B.,  aii< 
Byles,  J. 

(/)  Rex  V.  Stoveld,  6  G.  &  P.  489  (25  E.  G.  L.  R.),  Lord  Denman,  G.  J. 
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made  by  the  officer  of  the  court,  are  sufficient  evidence  of  the  former  trial,  without 
a  regular  record  or  any  certificate  thereof  (A;) 

An  indictment  alleged  that  there  being  a  certain  plaint  lodged  against  the  pri- 
soner in  a  county  court,  the  same  came  on  to  be  tried,  and  that  the  prisoner  was 
duly  sworn,  &c.  It  was  proved  by  the  clerk  of  the  court  that  such  a  plaint  had 
been  filed, (/)  and  it  was  proposed  to  give  parol  evidence  of  the  proceedings  on  the 
trial;  but  it  appearing  that  there  was  a  minute  book  wherein  were  entered  the 
plainta,  the  appearance  of  the  parties  and  the  result  of  the  trial,  it  was  objected 
that  tbat  book  ought  to  be  produced,  in  order  to  prove  the  plaint  and  the  appear- 
ance of  the  prisoner.  That  the  evidence  of  the  prisoner  could  not  be  proved  by 
parol  if  it  was  taken  down  in  the  book.  And  lastly,  the  summons  must  be  proved 
in  order  to  give  the  court  jurisdiction.  Maule,  J. :  ^^  I  think  the  want  of  the  proof 
of  the  summons  is  answered  by  the  fact  of  the  prisoner's  appearance,  which  may 
be  proved  by  parol.  That  is  sufficient  to  carry  the  case  on ;  but,  if  it  should  be 
necessary,  I  will  reserve  the  other  points ;"  and  the  evidence  was  received.(m) 

Where  an  indictment  is  preferred  for  perjury  committed  on  the  hearing  of  a 
plaint  in  the  county  court,  the  only  proper  course  to  prove  the  proceedings  in  that 
oonrt  is  to  produce  the  clerk's  book  or  a  copy  having  the  seal  of  the  court,  and 
purporting  to  be  signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court  under 
the  9  &  10  Vict.  c.  95,  s.  lll.(n) 

An  indictment  for  perjury  alleged  that  a  certain  suit  was  instituted  in  the  Pre- 
rogative Court  of  Canterbury,  in  which  M.  S.  Merryweather  was  plaintiff,  and  J. 
Turner,  J.  H.  Turner,  W.  B.  Wood,  and  W.  T.  Abud,  defendants;  and  in  order  to 
prove  this  allegation,  an  officer  from  the  registrar's  office  in  the  Prerogative  Court 
produced  from  the  office  an  original  allegation  put  in  on  behalf  of  M.  S.  Merry- 
weather,  and  the  original  allegation  put  in  on  behalf  of  the  executors  in  answer  to 
It,  and  proved  the  signatures  of  two  advoe^U^,  who  acted  as  advocates  in  the  court, 
to  each  of  the  allegations;  and  Erie,  J.,  held  that  this  was  sufficient  proof  of  the 
suit  having  been  instituted  as  alleged. (<?) 

An  indictment  alleged  that  the  prisoner  appeared  at  a  petty  sessions  in  pursuance 
of  a  saoinions  requiring  him  to  answer  a  ^complaint  of  A.  Jonti  touching  a  ^^q- 
tMstard  child  of  which  she  alleged  him  to  be  the  father,  and  alleged  that  he  ^ 
committed  perjury  on  the  hearing  of  that  complaint.  The  magistrate's  clerk  pro- 
duced a  book  containing  the  minutes  made  by  him  on  the  occasion,  headed  ''Ann 
Jones  V,  Richard  Newall,  affiliation,"  and  then  the  evidence  was  set  out.  There  was 
soother  evidence  of  the  proceedings  before  the  justices.  It  was  objected  that  the 
nunmoosoughtrto  have  been  produced,  or  notice  to  produce  it  served  on  the  prisoner. 
Wightman,  J.:  ** The  7  &  8  Vict.  c.  101,  provides  that  *  upon  complaint  by  the 
■Mther,  the  justices  shall  have  power  to  summon  the  putative  father,  and  upon  the 
sppetrance  of  the  person  so  summoned,  or  upon  proof  of  the  service  of  the  sum- 
mons, to  hear  and  adjudicate  upon  the  case.'  A  summons  is,  therefore,  necessary 
to  give  the  magistrates  jurisdiction;  and  to  prove  that  they  had  jurisdiction  in  this 
CHeyou  must  prove  that  the  prisoner  was  duly  summoned,  either  by  production  of 
the  sooimons,  or  by  secondary  evidence  after  notice  to  the  prisoner  to  produca  it. 
The  minuteB  of  examination  in  this  case  are  no  more  than  the  minutes  of  a  short- 
ed writer,  and  only  answer  the  purpose  of  refreshing  the  memory  of  the 
»itneaB."(;>) 

(i)Reg.  9.  Newman,  2  Den.  C.  C.  390.  The  trial  for  perjury  was  in  December,  1851 ; 
thetrUI  00  which  the  peijury  was  committed  was  at  a  session  held  on  the  12th  of  May, 
18M,aDdthe  caption  was  dated  on  that  day. 

(0  It  is  not  stated  how  this  was  proved. 

(«)  Reg.  0.  Ward,  3  Cox  C.  C.  279.  It  is  not  stated  how  the  evidence  given  by  the  pri- 
soner WM  proved.     He  was  convicted. 

(")  Reg.  V.  Rowland,  \  F.  k  F.  72,  Brumwell,  B  ,  who  said  he  had  ruled  in  the  same  way 
prc^ioasly,  and  held  that  the  proceedings  on  hearing  the  plaint  could  not  be  proved  by 
^«  suisUDt  clerk  of  the  court. 

(o)  Reg.  r.  Turner,  2  C.  A  K.  732  (61  K.  C.  L.  R.). 

(p)  Reg.  V.  Newali,  6  Cox  C.  G.  21,  a.d.  1852.  Three  duplicate  orders  had  been  made, 
"Qtoooe  of  them  was  produced,  or  notice  to  produce  any  of  them  given.  See  the  subse- 
^ae&t  ctiei  of  Reg.  v.  Berry,  atUtf  p.  9,  and  Reg.  v.  dimmons,  anUj  p.  10. 
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An  information  for  perjury  was  preferred  against  one  Purdue  at  a  police  court, 
and  on  that  information  a  summons  was  issued,  upon  which  Purdue  appeared,  and 
he  was  told  what  he  was  charged  with  hy  reading  the  charge  out  of  the  summons. 
The  information  was  not  read  to  Purdue.  Gumey,  R. :  *'  I  think  the  summonc 
must  be  produced.  It  appears  the  charge  Purdue  was  called  upon  to  answer  wai 
contained  in  the  summons ;  he  may  have  never  seen  or  heard  of  the  information 
the  information  does  not  seem  to  be  brought  to  his  knowledge  in  any  way.  W< 
must  know  what  the  charge  was  in  order  to  see  whether  the  evidence  given  by  th< 
prisoner  was  material  or  not.  The  summons  not  being  here,  we  have  no  evideno 
of  the  charge.'\^)  So  where  on  an  indictment  for  perjury  which  stated  that  certaii 
proceedings  had  taken  place  before  justices  of  the  peace  upon  a  certain  summon 
(setting  it  forth),  and  that  the  prisoner  was  ezamiqed,  &c.,  the  justices'  clerk  wa 
not  present,  but  a  clerk  to  the  attorney  engaged  in  the  case  proved  the  origina 
depositions  taken  on  the  charge  before  the  justices ;  the  heading  of  the  deposition 
showed  what  the  charge  was,  and  they  were  signed.  It  appeared  that  a  summon 
had  been  issued,  and  a  duplicate  summons  was  produced ;  but  this  was  not  the  on 
on  which  the  charge  was  heard,  but  a  prior  one.  Martin,  B.,  held  that  the  basis  o 
the  whole  case  was  the  charge  or  summons,  on  which  the  case  before  the  magistrate 
had  been  heard,  and  the  indictment  necessarily  alleged  it;  and  th^re  being  no  proo 
thereof,  the  case  failed. (r) 

*QA1  Where,  upon  an  indictment  for  perjury  alleged  to  have  been  ^committed  oi 
^  the  trial  of  an  appeal  against  an  order  of  removal,  the  sessions  book  was  pre 
duced  by  the  clerk  of  the  peace  in  order  to  prove  the  trial  of  the  appeal,  and  th 
clerk  of  the  peace  stated  that  he  would,  if  applied  to,  have  drawn  up  a  record  c 
the  trial  of  the  appeal  on  parchment ;  it  was  held  that  the  sessions  book  was  nc 
sufficient  evidence  of  the  trial  of  the  appeal. («)  But  it  has  since  been  held  thk 
the  sessions  book  containing  the  orders  and  other  proceedings  of  the  court  made  a 
and  recorded  after  each  sessions,  .with  an  entry  containing  the  style  and  the  date 
the  sessions,  and  the  name  of  the  justices  in  the  usual  form  of*  a  caption,  no  oth. 
record  being  kept,  is  good  evidence  of  the  trial  of  an  appeal  against  an  order 

removal.  (0  • 

Where  perjury  was  assigned  on  the  answer  to  a  bill  in  chancery  as  it  original 

stood,  which  bill  had  afterwards  been  amended,  and  the  bill  was  produced  by  ad^ 

from  the  six  clerks'  office,  who  stated  that  it  was  an  amended  bill,  but  that  it  iw 

the  original  record  which  was  filed  in  the  six  clerks'  office  in  the  first  instance,  I3 

altered  by  the  amendments,  which  were  made  by  altering  the  original  record,  a 

that  these  alterations  were  all  made  by  a  clerk  in  the  six  clerks'  office,  whose  hax: 

writing  he  knew,  and  that  that  person  wrote  the  word  ^'  amendment"  against  cm 

alteration ;  but  none  of  the  alterations  related  to  the  particular  parts  of  the  ans^ 

upon  which  the  perjury  was  assigned.     It  was  contended  that  this  was  not  sufficif 

evidence  of  what  the  bill  was  before  the  alterations,  and  that  the  person  who  miM 

the  alterations  ought  to  be  called.     But  Lord  Tenterden,  0.  J.,  was  of  opinion  t1 

the  amendments  were  sufficiently  proved,  and  also  thought  them  noC  material  to  < 

ca6e.(«) , 

In  order  to  prove  a  bill  in  chancery  by  an  office  copy,  such  copy  must  be  a  corr* 

copy  of  the  words  in  the  bill,  and  if  it  contain  abbreviations  of  words  which  ^ 

written  ai  length  in  the  bill,  it  is  insufficient.     Upon  an  indictment  for  perjury, 

order  to  prove  a  suit  in  chancery,  an  office  copy  of  the  bill  was  produced,  wb  ■ 

contained  many  abbreviations,(v)  and  had  all  the  dates  in  figures,  and  it  was  pro*^ 

that  in  the  original  bill  all  the  words  were  written  at  full  length,  and  all  the  d£i 

(q)  Reg.  i».  Whybrow,  8  Cox  C.  C.  438. 

[r)  Reg.  V.  Hurrell,  3  F.  &  F.  271.     It  is  the  information  or  charge  (upon  which     ' 
suninions  issues),  which  gives  the  justices  jurisdiction,  and  not  the  summons.    The 
tormation  or  charge  ought,  therefore,  to  be  alleged  and  proved  in  these  cases;  and  /f 
whether  a  deposition,  signed  by  the  party  making  it,  which  recites  the  charge,  is   o 
sufficient  evidence  thereof  as  against  him  ?     iSee  Reg.  v.  Westley,  ante^  p.  93. 

(*)  Rex  V,  Ward,  6  C.  &  P.  366  (25  E.  C.  L.  R.),  Park,  J.  A.  J. 

(t)  Reg.  tJ.  Yeovely,  «  A.  &  E.  806  (35  E.  C.  L.  R.). 

(m)  Rex  V.  Laycoik,  4  C.  A  P.  326  (19  E.  C.  L.  R.). 

(v)  Such  as  **  possd  of  consible  pnl  este." 
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expressed  by  words ;  and  it  was  held  that  this  copy  was  not  sufficient  evidence  of 
the  bill  in  chaucery.(ir) 

It  seems  that  if  a  party  produce  an  affidavit,  purporting  to  have  been  made  by 
bim  before  commissioners  in  the  country,  and  make  use  of  it  in  a  motion  in  the 
cause,  it  will  be  evidence  against  him  that  he  made  it.(x) 

Upon  an  indictment  for  perjury,  in  falsely  taking  the  freeholder's  oath  at  an 
election  of  a  knight  of  the  shire,  in  the  name  of  J.  W. ;  it  appearing  by  competent 
evidence  that  the  freeholder's  oath  was  administered  to  a  person  who  polled  on  the 
Becond  day  of  the  election,  by  the  name  of  J.  W.,  who  swore  to  his  freehold,  and 
place  of  abode ;  and  that  there  was  no  such  person ;  and  that  the  defendant  p^qq 
Toted  on  the  second  day,  and  was  no  freeholder,  and  '^'some  time  afterwards  *- 
boasted  that  he  had  done  the  trick,  and  was  not  paid  enough  for  the  Job,  and  was 
afraid  that  he  should  be  pulled  for  his  bcul  vote  ;  and  it  not  appearing  that  more 
than  one  false  vote  was  given  on  the  second  day's  poll,  or  that  the  defendant  voted 
in  bis  own  name,  or  any  other  than  the  name  of  J.  W. ;  it  was  holden  that  there 
was  sufficient  evidence  for  the  jury  to  presume  that  the  defendant  voted  in  the 
name  of  J.  W.,  and  consequently  to  find  him  guilty  of  the  charge  as  alleged  in  the 
indictment.(^) 

Where,  upon  an  indictment  for  perjury  committed  upon  a  trial,  the  supposed 
perjury  arose  upon  evidence  given  in  reply  to  the  testimony  of  one  of  the  defend- 
s^Qts  on  the  former  trial,  who  was  acquitted  and  examined  as  a  witness,  and  the 
indictment  for  perjury  did  not  state  his  acquittal,  nor  did  the  minute  of  the  verdict 
produced  show  it ;  it  was  held,  that  although  the  evidence  of  a  shorthand  writer, 
who  stated  that  the  defendant  was  acquitted  and  then  examined,  was  not  any  proof 
of  his  acquittal,  yet  it  was  good  proof  that  he  was  examined.(2;) 

If  perjury  is  assigned  upon  an  affidavit  made  by  a  marksman,  either  the  jurat 
n^ust  state  that  the  affidavit  was  read  over  ta  the  defendant,  or  it  must  be  proved 
^hat  it  was  so  read.  Upon  an  indictment  for  perjury  in.  an  affidavit  which  was 
^i^ed  with  the  mark  of  the  defendant,  but  the  jurat  to  which  omitted  to  state  that 
^t.  was  read  over  to  the  defendant ;  Littledale,  J.,  said,  "  ^  the  defendant  is  illit- 
erate, it  must  be  shown  that  she  understood  the  affidavit.  In  those  cases  where  the 
^Adavit  is  made  by  a  person  who  can  write,  the  supposition  is  that  such  person  was 
^oquainted  with  its  contents,  but  in  the  case  of  a  marksman  it  is  not  so.  If  in 
^Hch  case  the  master  by  the  jurat  authenticates  the  fact  of  its  liaving  been  read 
^v-er,  we  give  him  credit ;  but  if  he  does  not,  and  the  fact  were  so,  he  ought  to  be 
^i^Ued  to  prove  it.  I  shall  have  difficulty  in  allowing  the  evidence  of  any  other 
]>eraoQ  to  that  fact.'*  And  no  evidence  being  adduced  to  show  that  the  affidavit 
"^^as  read  over  in  the  presence  of  the  defendant,  it  was  held  that  the  assignments  of 
I^eijury  on  this  affidavit  could  not  be  supported. (a) 

It  was  held  in  the  same  case,  that  where  one  affidavit,  which  has  a  perfect  jurat, 
'K^ere  to  another  affidavit  which  is  inadmissible  for  want  of  proof  that  it  was  read 
o-^er  to  the  defendant,  the  former  affidavit  cannot  be  read. (6) 

Where  an  indictment  for  perjury,  alleged  to  have  been  committed  in  the  Insolvent 

I^ebtors  Court,  stated  that  the  defendant  gave  in  his  schedule  on  oath  that  the  same 

^nd  all  its  contents  were  true,  and  contained  a  full,  true,  and  perfect  account  of  all 

Viis  just  debts,  credits,  &c.,  and  then  went  on  to  state  that  the  said  schedule  and  its 

onotents  were  not  true,  and  that  certain  persons  whose  names  were  set  out  were 

^«btors  to  the -defendant  at  the  time  of  giving  in  his  schedule ;  Lord  Tenterden, 

C.  J.,  held  that  the  evidence  must  be  confined  to  the  cases  specified  in  the  rjfei  aa 

indictioent,  *as    the  defendant  could  only  come  prepared  to  answer  those  *- 

^xtKi,  and  that  evidence  that  other  persons,  whose  names  were  not  set  out  in  the 

(»)  Reg.  r.  Christian,  MSS.,  G.  S.  6.  and  G.  k  M.  388  (41  E.  C.  L.  R.),  Lord  Denman,  G.  J. 

(z)  R«z  V.  James,  Show.  397  ;  3  Stark.  Evid.  857.     And  see  Brickell  v.  Hulse,  7  A.  A 
S.4M(34E.  G.  L   R.). 

(9)  Rex  V.  Price,  alias  Wright,  6  East  323. 
.  («)  Rei  p.  Browne,  M.  k  M.  316.     Lord  Tenterden,  G.  J.,  after  consulting  the  other 
judges  of  the  Court  of  King's  Bench.     See  this  cAse  as  to  another  point,  ante,  p.  95. 

(«)Rex  t.  Hailey,  R  k  M.  N.  P.  R.  94 ;  1  G.  &  P.  258  (12  E.  G.  L.  R.) 
(i)Rcz  V.  Hailej,  I  G.  A  P.  258  (12  E.  G.  L.  R.).     The  report  does  not  state  in  what 
*<^r  the  one  affidavit  referred  to  the  other. 


100  Of  Perjury,  &c. — Evidence.  [book  v. 

indictment,  were  also  debtors  to  the  defendant  and  were  omitted  in  the  schedule, 
was  inadn)issiblc.(c) 

An  indictment  for  perjury  alleged  that  the  defendant  made  an  affidavit,  which 
stated  that  the  creditors  of  the  defendant  were  all,  with  two  exceptions  (which  wen 
explained)  paid  in  full ;  whereas  the  said  creditors  were  not  all,  with  two  exceptions 
only,  paid  in  full ;  and  whereas  divers  creditors  of  the  defendant  exceeding  the 
number  of  two,  naming  several  creditors,  were  not  paid  in  full ;  and  evidence  beinff 
tendered  of  debts  to  other  persons  than  those  named  being  unpaid ;  it  was  objected 
that  the  first  assignment  was  bad  as  too  general,  and  that  evidence  as  to  debts  doe 
to  others  than  those  named  ought  not  to  be  admitted.  Tindal,  C.  J. :  "  You  might 
have  demurred  to  this  assignment  only,  if  it  be  too  general,  and  as  you  have  not 
done  so,  I  do  not  see  how  1  can  exclude  the  evidence."  But  "  I  think  that  omitting 
the  names  in  one  assignment  of  perjury  and  inserting  them  in  the  next  is  likely  to 
mislead  the  defendant ;  as  he  would  be  very  likely  to  suppose  that  the  debts,  men- 
tioned in  general  terms  in  one  assignment,  were  those  particularized  in  the  other  j" 
whereon  the  evidence  was  not  pressed.(eZ) 

Where  an  indictment  for  perjury  alleged  that  Hallett  exhibited  a  bill  in  chancery, 
by  which  he  set  forth  that  he,  Bowden  and  Tucker  (the  defendant),  entered  into  a 
verbal  agreement  to  become  joint  dealers  and  co-partners  in  the  trade  or  business  of 
druggists ;  and  assigned  perjury  against  the  defendant  in  swearing  that  he,  Hallett, 
and  Bowden  did  not  become  joint  dealers  in  the  trade  or  business  of  druggist; 
and  it  appeared  that  Hallett  was  a  druggist,  but  the  defendant  and  Bowden  w^e 
drug  brokers,  and  had  nothing  to  do  with  Hallett's  shop,  or  the  drugs  sold  there, 
but  were  continually  in  the  drug  market ;  but  being  brokers  of  the  city  of  London 
they  could  not  deal  in  their  own  names,  and  it  was  agreed  that  they  should  buy  and 
sell  drugs  in  Hallett's  name,  and  then  they  were  to  divide  the  profit  and  Ices. 
Abbott,  C.  J.,  held  that  the  allegation  in  the  bill  in  chancery  could  only  apply  to 
an  ordinary  partnership,  and  not  to  such  a  transaction  as  this,  and,  consequently, 
that  the  indictment  could  not  be  supported.(e) 

Where  an  indictment  for  perjury  alleged  that  a  bill  was  pending  in  the  Court  of 
Chancery,  and  that  it  became  material  to  ascertain  whether  an  annuity  granted  hj 
G-.  Hawkins  to  the  defendant,  or  granted  to  J.  B.  Bostock,  as  trustee  for  the  defend- 
ant, had  been  paid  up  to  the  year  1828,  and  that  the  defendant  falsely  swore  that 
the  annuity  had  not  been  paid  up  to  1828;  and  in  order  to  show  that  Bostock,  who 
was  abroad,  had  paid  the  money  to  the  defendant,  it  was  proved  that  Bostock  had 
sent  money  to  his  banker's  by  his  clerk ;  it  was  held  that  what  the  clerk  said  about 
the  money  at  the  time  he  paid  it  into  the  banker's  was  admissible  in  evidbuoe,  on 
the  ground  that  it  was  a  declaration  made  by  an  agent  acting  at  the  time  within  the 
scope  of  his  authority.(/) 

*1011  *Upon  an  indictment  for  perjury  alleged  to  have  been  committed  upon  the 
-*  hearing  of  an  information  for  sporting  without  a  game  certificate,  in  order 
to  prove  what  the  defendant  swore  before  the  magistrate,  his  deposition  taken  in 
writing  before  the  magistrate  was  put  in,  and  it  was  held  that  evidence  was  not 
admissible  of  other  things  stated  by  the  defendant,  when  he  was  examined  as  a 
witness  before  the  magistrate,  but  which  were  not  contained  in  the  written  depo- 
sition. (</) 

(e)  Rex  V  Madie,  1  M.  k  Rob.  128 ;  s.  c.  as  Rex  v.  Moody,  5  G.  &  P.  23  (24  E.  G.  L.  R.). 
The  indictment  is  set  out  in  the  note  to  the  latter  report. 

{d)  Reg.  V.  Parker,  C.  &  M.  639  (4!  E.  G.  L.  R.). 

(e)  Rex  V.  Tucker,  2  G.  &  P.  600  (12  B.  C.  L.  R.). 

(/)  Reg.  V.  Hall,  R  G.  A  P.  358  (34  £.  G.  L.  R.),  Littledale,  J. 

Iff)  Rex  V.  Wylde,  6  C.  &  P.  380  (25  E.  C.  L.  R.),  Park,  J.  A.  J.  The  correctness  of  this 
decision  seems  questionable.  In  the  case  of  summary  convictions  there  is  no  statute 
which  requires  magistrates  to  take  down  the  evidence  in  writing,  and  therefore  what  a 
party  says  in  an  examination  before  a  magistrate  on  such  an  occasion  may  be  proved  by 
parol,  whether  any  person  took  it  down  or  not:  Robinson  v.  Vaughton,  8  G.  A  Pw  252  (34 
E.  G.  L.  R.),  Alderaon,  B.  Inasmuch,  therefore,  as  all  the  defendant  said  might  have 
been  proved  by  parol,  it  is  difficult  to  see  how  the  deposition  being  put  in  could  prevent 
other  matter  not  contained  in  it  from  being  proved  by  parol.  The  distinction  between 
depositions  in  felony  and  in  summary  convictions  was  not  noticed  in  this  case,  nor  was. 
any  reference  made  to  Rex  v,  Harris,  R.  k  M.  G.  G.  R.  338.    And  the  decision  in  the  text 


CHAP.  I.]  Of  Pbrjury,  A;c. — Evidence.  101 

An  indictment  alleged  that  the  prisoner  was  a  member  of  a  benefit  society,  the 
rales  of  which  were  duly  certified,  and  a  transcript  of  them  filed  with  the  clerk  of 
the  peace,  and  that  by  a  rule  of  the  society  it  was  provided  that  if  any  free  member 
should  have  his  property  destroyed  by  fire,  he  should  produce  a  certificate,  and  if 
the  property  was  not  insured,  the  society  would  indemnify  him  to  a  certain  amount 
if  the  claim  were  authenticated  by  a  solemn  declaration  before  a  uiagitftratc,  and 
then  charged  the  prisoner  with  making  a  false  declaration  before  a  magistrate  con- 
trary to  the  5  &  6  Will.  4,  c.  62,  s.  18,  that  he  had  sustained  a  loss  by  fire.     In 
order  to  prove  the  rules  of  the  society  a  copy  of  the  rules  was  produced,  and  the 
24th  rule,  which  was  applicable  to  the  allegations  in  the  indictment,  was  proved  to 
have  been  examined  with  the  transcript  at  the  clerk  of  the  peace's  office ;  but  no 
other  rule  had  been  so  examined ;  and  Erskine,  J.,  held  that  all  the  rules  ought  to 
have  been  compared.     To  prove  the  rules,  either  the  original  transcript  should  have 
been  produced,  or  an  examined  copy  of  the  whole  of  it.     It  was  then  objected  that 
the  indictment  was  not  proved.     But  Erskine,  J.,  held  that  all  the  statements  in  the 
indictment  with  reference  to  the  society  might  be  rejected  as  surplusage,  if  there  was 
enongh  on  the  face  of  the  indictment  to  show  that  an  offence  was  committed  without 
luiy  reference  to  the  society  or  its  rules,  which  appeared  to  be  the  case.     The  making 
oF  the  declaration  was  then  proved,  and  it  referred  to  the  certificate,  which  was  put 
in  ;  and  Erskine,  J.,  allowed  the  persons  whose  names  purported  to  be  signed  to  it  to 
pro?e  that  their  names  were  forgeries,  as  it  might  go  to  show  that  the  declaration  was 
wilfoUy  fal8e.(A) 

The  prisoner  was  indicted  for  falsely  swearing  that  the  signature  to  a  paper  was 

not  his  signature.     On  a  trial  in  a  county  court  the  paper  was  produced,  and  the 

pTiaoner  swore  that  he  ^never  signed  it:  the  judge  directed  him  to  write  his   r:|ciA9 

name  on  a  piece  of  paper ;  which  he  did,  and  Uie  judge  compared  it  with  the    *-      '' 

si^ture  to  the  disputed  document.     Wightman,  J.,  inclined  to  think  that  the  jury 

might  look  at  and  compare  the  two  signatures.  The  signing  of  the  name  by  the  prisoner 

durbg  his  examination  on  oath  formed  in  fact  part  of  the  transaction  out  of  which 

Uie  charge  arose;  and  the  counsel  for  the  pri^ner  not  objecting,  the  paper  was 

htnded  to  the  jury.(t) 

Ad  indictment  alleged  that  the  prisoner  falsely  swore  in  a  county  court  that  the 
"^^rds  J.  S.  were  written  by  J.  S.  at  the  house  of  M.  P.  in  the  parish  of  St.  Mel- 
*^*8,  in  the  county  of  G.  The  proof  by  the  judge's  notes  was  that  the  prisoner 
^ore  as  alleged,  except  that  he  did  not  describe  M.  P.'s  house  as  in  the  parish  of 
St.  Mellon 's ;  but  Rolfe,  B.,  held  that  the  allegation  might  well  be  made  out  by 
^Wing  that  M.  P.'s  house  was  in  that  parish.rA;) 

Upon  an  indictment  against  Moreau  for  perjury  alleged  to  have  been  committed 
iQ  an  affidavit  in  a  cause  wherein  Moreau  was  plaintiff,  and  Encontre  defendant,  by 
deposing  that  Encontre  owed  him  £50,  evidence  is  not  admissible  that  the  cause 
^  all  matters  in  dispute  were,  after  the  making  of  the  affidavit,  referred  by  con- 
^t,  and  an  award  made  that  Encontre  owed  nothing  to  Moreau;  because  the 
^ision  of  the  arbitrator  in  respect  of  that  fact  is  no  more,  than  a  declaration  of 
hia  opinion,  and  there  is  no  instance  of  such  a  declaration  of  opinion  being  received 
^  evidence  of  a  fact  against  a  party  to  be  affected  by  proof  of  it  in  any   criminal 

«*.(/) 

H^P^an  at  variance  with  the  ordinary  practice  of  cross-examining  a  witness  in  cases  of 
fclony  at  to  other  statements  made  by  him  before  the  committing  magistrate,  after  bis 
^^poiition  has  been  put  in  and  read.    G.  S.  O. 

(M  l^g-  V.  Boynes,  1  G.  &  K.  65  (47  E.  G.  L.  R.).  The  declaration  mentioned  the  name 
<rfthe  Bocietj,  and  that  the  prisoner  had  *<  forwarded  to  the  said  society  a  certificate  as 
'paired  by  the  24th  rule  of  the  said  society."  Qumre  whether  this  was  not  sufficient 
^dcBce  against  the  prisoner  when  connected  with  the  24th  rule,  prov^ed  to  have  been 
^mined  with  the  transcript,  of  the  allegations  in  the  indictment?  See  Reg.  v.  Westley, 
««<»  p.  93. 

(0  Reg.  V,  Taylor,  6  Cox  C.  0.  58.  (*)  Reg.  r.  Withers,  4  Cox  G.  G.  17. 

(|)Reg.  V.  Morean,  11  Q.  B.  1028  (39  B.  G.  L.  R.).  The  real  objection  in  this  case  was 
|**tthe  finding  of  the  arbitrator  was  not  necessarily  inconsistent  with  the  fact  of  £50 
^^^  doe;  as  it  might  proceed  on  the  absence  or  loss  of  the  only  evidence  that  ever 
^ed  of  the  debt,  and  it  rather  seems  that  the  prisoner  was  not  examined  on  the 
wftreoce. 

VOL.  m. — 6 
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Where  perjury  is  assigned  upon  the  evidence  of  a  witness  examined  be 
magistrates  on  the  hearing  of  an  information,  the  conviction  is  not  admissibl 
evidence  on  the  trial  of  the  indictment  for  peijary,  as  it  is  irrelevant  to  the  mi 
in  issue,  (m) 

Where  a  count  alleged  perjury  to  have  been  committed  before  magbtraies  in 
amining  a  charge  of  feloniously  receiving  stolen  silks,  knowing  them  to  have  I 
stolen,  and  it  appeared  that  the  evidence  was  given  upon  the  hearing  of  an  info; 
tion,  under  the  17  Geo.  3,  c.  66,  for  having  possession  of  silks  suspected  to ! 
been  purloined  or  embezzled;  Patteson,  J.,  held  that  the  count  was  not  suppoi 
as  the  evidence  was  given  upon  the  specific  charge  contained  in  the  information 

Evidence  is  essential,  not  merely  to  show  that  the  defendant  swore  falsely  in  i 
but  also,  as  far  as  circumstances  tend  to  such  proof,  to  show  that  he  did  so  corm] 
wilfully,  and  against  his  better  knowledge.  For  it  has  been  justly  and  humai 
said  that  a  jury  ought  not  to  convict  where  it  is  probable  that  the  fact  was  ov 
rather  to  the  iceakness  than  the  perverseness  of  the  party ;  as  where  it  was  occasic 
by  surprise  or  inadvertency,  or  by  a  mistake  of  the  true  state  of  the  question 

*10^1  '^^^  J^'^  ™®^  ^°^®^  *^^^  corrupt  motive  of  the  defendant  from  the  circ 
^  stances  of  the  case,(/>)  and  in  order  to  show  that  the  defendant  swore 
fully  and  corruptly  what  was  not  true,  evidence  may  be  given  of  ezpressioni 
malice  used  by  the  defendant  towards  the  person  against  whom  he  gave  the  I 
evidence.(^)  The  evidence  appears  to  have  been  received  in  this  case  witl 
objection. 

The  prisoner  was  indicted  for  peijury  on  the  hearing  of  an  information  aga 
Blackburn  for  trespassing  in  pursuit  of  game ;  the  occupier  of  the  land  and  t^ 
his  men  swore  that  they  saw  Blackburn  on  the  land  on  a  particular  Sunday  m 
ing.  The  prisoner  was  called  by  Blackburn  as  a  witness,  and  swore  that  Blackl 
jodged  with  him,  and  that  he  never  was  absent  from  his  lodgings  on  any  Sui 
morning  during  the  whole  time  that  they  lodged  together,  which  included  the  ! 
day  on  which  the  alleged  offence  was  committed.  Pollock,  C.  B.,  was  of  opi 
that  the  attention  of  the  prisoner  ought  to  have  been  called  to  the  particular  da 
which  the  transaction  took  place  as  to  which  he  was  asked  to  speak ;  and  tb 
general  allegation,  such  as  had  been  made  in  this  case,  including  all  Sundays 
tween  two  fixed  dates,  was  not  sufficiently  precise  upon  which  to  found  an  in 
ment  for  perjury,  and  directed  an  acquittal.(r) 

The  defendant,  although  peijury  be  assigned  on  his  answer,  affidavit,  or  de 
tion  in  writing,  may  prove  that  an  explanation  was  afterwards  given  qualifyin 
limiting  the  first  answer.(s) 

(m)  Reg.  V.  Goodfellow,  MSS.,  C.  S.  G.  and  C.  &  M.  569.     See  Rex  v.  Dowlia, 
R.  311. 

(n)  Reg.  V.  Goodfellow,  supra. 

(o)  3  Stark.  Evid.  800,  citing  1  Hawk.  c.  69,  s.  2 ;  Rex  v.  Melling,  5  Mod.  349 ;  R( 
Muscott,  10  Mod.  192.  As  where  a  man  swore  that  he  had  seen  and  read  a  deed,  an 
the  trial  it  appeared  that  he  had  read  the  counterpart  only. 

(p)  Rex  V.  Knill,  6  B.  &  Aid.  929  (7  E.  C.  L.  R.),  note  (x),  ante,  p.  81. 

{q)  Rex  r.  Munton,  3  C.  &  P.  498  (14  E.  C.  L.  R.),  Lord  Tenterden,  C.  J. 

(r)  Reg.  t'.  Stolady,  1  F.  &  F.  518.  This  case  is  very  unsatisfactorily  reported  ;  no 
is  given,  or  anything  more  than  is  above  stated.  As  the  proof  of  the  offence  was  o 
particular  Sunday  morning,"  the  prisoner,  if  present,  mtut  have  had  his  attention  d 
•to  that  particular  date ;  and,  if  absent,  still  the  date  would  have  been  known  to  B 
burn  from  the  summons,  and,  as  he  called  the  prisoner  as  his  witness,  he  no  doub 
communicated  the  day  to  him,  so  that  the  ground  of  the  decision  really  did  not 
But  supposing  the  decision  to  be  as  reported,  it  is  very  confidently  submitted  that 
erroneous.  Suppose  a  man  called  to  prove  an'o^i  swears  that  he  and  the  prisoner 
in  Paris  during  all  the  month  in  which  the  offence  was  committed,  can  it  be  the  law 
he  is  not  guilty  of  perjury  because  he  is  not  asked  as  to  the  particular  day?  If  a 
swears  that  he  was  not  absent  from  church  on  any  Sunday  in  January,  is  not  that  at 
cise  a  swearing  as  to  each  and  every  Sunday  as  if  he  were  asked  as  to  each  in  succes 
An  information,  which  charges  the  defendant  with  killing  ten  deer  between  the  '. 
July  and  the  10th  of  September,  without  showing  the  particnlar  days  on  which  they 
killed,  is  good :  Rex  v.  Chandler,  1  Ld.  Rayni.  58i  ;  I  Salk.  378.  And  where,  on  a  si 
information,  the  evidence  was  that  the  defeudant  did,  within  such  a  time  and  ai 
t|me,  steal  a  deer,  so  that  the  time  was  left  as  uncertain  in  the  evidence  as  in  the  inU 
tion,  it  was  held  sufficient :  Reg.  v.  Simpson,  10  Mod.  R.  248. 

(«)  3  Stark.  Evid.  860. 
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Tbus  where  the  perjury  was  assigned  upon  an  answer  in  chancery,  in  which  the 
defendant  had  sworn  that  she  had  received  no  money;  the  defendant  proved  that, 
upon  exceptions  taken  to  this  answer  for  the  insufficiency  thereof,  she  had  put  in 
another  answer,  which  explained  the  generality  of  the  first  answer,  and  stated  that 
fihe  had  received  no  money  before  such  a  day ;  and  it  was  held,  upon  a  trial  at  bar, 
that  nothing  could  be  assigned  as  perjury  which  was  explained  by  the  second  an- 
swer, because  the  second  answer  clearly  showed  that  that  which  at  first  appeared  to 
be  peijury,  was  not  perjury. (f) 

*  Where  an  indictment  for  peijury  contains  several  assignments  of  perjury,   ^^^  ^ . 
and  DO  evidence  is  adduced  upon  one  of  the  assignments,  the  defendant  is   *- 
not  entitled  to  give  any  evidence  to  show  that  the  matter,  charged  by  such  assign- 
ment to  be  false,  was  in  fact  true.(u) 

The  crime  of  perjury  is  complete  at  the  time  when  an  affidavit  is  sworn ;  it  is  no 
defence,  therefore,  that  the  affidavit  cannot,  through  certain  omissions  in  the  jurat, 
be  received  in  the  court  for  which  it  is  sworn.     Upon  an  indictment  for  perjury,  in 
an  affidavit  relating  to  the  service  of  a  petition  upon  a  bankrupt,  it  appeared  that 
the  affidavit  was  signed  with  the  mark  of  the  defendant,  and  the  jurat  did  not 
state  either  where  it  was  sworn,  or  that  the  affidavit  was  read  over  to  the  party,  and 
it  was  proved  by  a  clerk  in  the  Master's  office  in  Southampton  Buildings  that  in 
cases  where  the  party  swearing  the  affidavit  cannot  write,  the  jurat  ought,  after 
stating  the  place  where  it  was  sworn,  to  state  that  the  witness  to  the  mark  of  the 
deponent  had  been  first  duly  sworn,  that  he  had  truly,  distinctly,  and  audibly  read 
oyer  the  affidavit  to  the  deponent,  and  saw  the  mark  affixed ;  and  that  no  affidavit 
voold  be  received  which  did  not  contain  this  form  of  jurat  when  the  party  could 
not  write.     Littledale,  J. :  ''  The  omission  of  the  form  directed  by  this  and  other 
courts  to  be  used  in  the  jurat  of  affidavits  may  be  an  objection  to  their  being  re- 
wived  in  the  court,  whose  rules  and  r^ulations  the  party  has  neglected  to  comply 
with;  but  I  am  of  opinion  that  the  perjury  is  complete  at  the  time  the  affidavit  is 
^wom,  and  although  it  cannot  be  used  in  the  court  for  which  it  is  prepared,  that 
nevertheless  perjury  may  be  assigned  upon  it."(«^)     So  where  an  affidavit  when 
sworn  had  been  marked  by  the  judge's  clerk  with  nis  initials,  but  through  mistake 
not  then  presented  to  the  judge  for  his  signature,  but  some  days  afterwards  it  was 
"igned  by  the  judge ;  Alderson,  B.,  in  the  presence  of  the  other  Barons  of  the 
Exchequer,  expressed  a  clear  opinion  that  perjury  might  be  assigned  upon  the 
'^davit,  although  the  judge's  signature  was  omitted. (10) 

Upon  an  Indictment  for  perjury,  it  appeared  that  the  defendant  had  filed  a  bill 

'n  chancery  for  an  injunction,  and  had  made  the  affidavit,  on  which  the  perjury 

^as  assigned,  in  support  of  the  allegations  in  that  bill.     The  indictment  averred 

^he  bill  to  have  been  filed,  and  the  affidavit  exhibited  in  support  of  it ;  and  it  stated 

l^e  matters  assigned  as  perjury  to  be  material  to  the  questions  arising  on  the  bill ; 

^^t  it  did  not  contain  any  statement  that  a  motion  had  been  made  for  an  injunction, 

^^d  it  did  not  appear  by  the  evidence  that  any  such  motion  had  in  fact  been  made. 

^^  vas  submitted  that  the  defendant  was  entitled  to  an  acquittal.     By  the  practice 

^^  the  Court  of  Chancery,  an  injunction  could  not  be  obtained,  except  for  want  of 

^  answer,  or  on  the  insiificiency  of  the  answer,  or  on  evidence  disproving  the  an- 

^^er,  in  none  of  which  cases  is  the  affidavit  of  the  plaintiff  admissible;  or  else  ex 

P<irte  *before  the  time  allowed  to  the  defendant  for  answering  has  elapsed,    rjiei  ak 

]^  the  last  case,  and  in  that  only,  could  the  plaintiff's  affidavit  be  used.   ^ 

^he  averment,  therefore,  that  the  perjury  was  assigned  on  the  matter  material  to  the 

^11  was  not  true ;  it  could  only  be  material  to  an  application  of  a  peculiar  nature, 

^>>d  it  did  not  appear,  and  was  not  alleged,  that  such  an  application  was  ever  made. 

(f)  Rex  V.  Carr,  1  Sid.  418  ;  2  Kebl.  676  ;  3  Stark.  Evid.  860.     The  reporter  adds,  "at 
^bich  Qnexpected  evidence  and  resolution  the  coansel  for  the  prosecutioa  weresur- 

(»)  Rex  r.  Hemp,  5  C.  &  P.  468  (24  E.  C.  L.  R.). 

W  Rex  0,  Hailey,  R.  &  M.  N.  P.  C.  94 ;  1  C.  &  P.  258  (12  E.  C.  L.  R.).  See  Rex  v.  Oro«8- 
|*Ji«R/(,  p.  48,  and  Reg.  v.  Phillpotts,  </n/«,  p.  16,  that  it  is  perjury  as  soou  as  the  evi- 
■^oce  ii  giTen,  irhatever  may  afterwards  occur. 

(»)  Bill  r.  Bamcnt,  8  M    ^  W.  317. 
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It  was  answered  that  the  objection^  if  tenable  at  all,  amoanted  to  this,  that  perjai 
could  not  be  assigned  upon  an  affidavit  which  had  not  been  used.  Lord  Tenterde 
0.  J. :  ^*  I  do  not  think  the  averment  or  proof,  the  absence  of  which  is  objected  t 
Can  be  necessary.  The  statements  in  the  affidavit  are  material  to  the  matters  co: 
tained  in  the  bill/which  is  for  an  injunction  ;  and  it  may  well  have  been  filed  in  a 
ticipation  of  a  contemplated  motion  for  an  injunction,  on  which  it  might  have  be< 
used.  Can  it  make  any  difference  that  it  afterwards  turns  out  that  the  motion 
not  made  ?  The  crime,  if  any,  is  the  same,  morally,  in  each  case ;  and  I  certun 
shall  not,  where  the  objection  is  open  hereafter,  hold  it  necessary  to  give  proof  of 
fact  which  does  not  vary  the  conduct  of  the  party  in  taking  the  oath  in  question /'(c 
And  it  has*been  since  held  that  an  affidavit  sworn  for  the  purpose  of  being  used  in 
cause,  but  which  is  neither  used  or  filed,  is  nevertheless  the  subject  of  perjury.(y) 

On  an  indictment  for  perjury  alleged  to  have  been  committed  on  the  trial  of  ^ 
Poole  for  an  indecent  assault,  it  appeared  that  the  prisoner  had  sworn  that  Poc 
had  assaulted  her  at  a  certain  time  and  place,  but  on  cross-examination  she  had  a 
mitted  that  certain  liberties  had  been  taken  without  resistance;  whereon  the  jud 
directed  an  acquittal.  Poole  and  others  were  called  to  prove  that  no  such  assai 
could  have  been  committed  at  the  time  alleged ;  and  it  was  held  that  the  prisoD 
was  entitled  to  prove  what  her  conduct  was  immediately  after  the  allied  assaa 
that  she  had  made  immediate  complaint;  and  that  all  the  evidence  which  was  c 
missible  on  the  trial  of  the  assault  was  admissible  for  the  purpose  of  showing  tV 
the  prisoner  was  not  guilty.(y^) 

Where  an  indictment  for  perjury  alleged  that  the  defendant  produced  before 
JJMaster  in  Chancery  an  affidavit,  ^^  entitled,  in  the  said  Court  of  Chancery,  and  in  1 
said  suit  therein  at  the  suit  of  the  said  E.  J.  C,  and  also  in  the  said  suit  therein 
the  suit  of  the  said  Commissioners  of  Charitable  Donations  and  Bequests  in  Irelaii.* 
and  the  affidavit,  when  produced,  appeared  to  be  entitled  *^  between  the  Comrw 
doner  of  Charitable  Donations  and  Bequests  in  Ireland,  against  J.  E.  D.,  • 
(naming  the  other  defendants),  and  between  E.  J.  C.  and  J.  E.  D.,  the  Comix 
sioners  of  Charitable  Donations  and  Bequests  in  Ireland,  and  others.^*  It  was  • 
jected  that  this  affidavit  was  not  one  on  which  perjury  could  be  assigned,  as  tb* 
was  no  such  suit  as  that  in  which  the  Commissioner  of  Charitable  Bequests  w< 
plaintiffs ;  and  the  affidavit  was  improperly  entitled,  as  the  names  of  all  the  defei 
ants  were  not  stated,  and  therefore  the  affidavit  was  not  admissible  in  the  Court 
Chancery.  Lord  Denman,  C.  J. :  "  The  courts  are  quite  right  in  not  receivi 
affidavits  which  are  not  properly  entitled )  but  I  do  not  think  the  question  whetl 
there  be  perjury  or  not  depends  on  the  rule  as  to  entitling  being  strictly  compl- 
mth:\z) 

Where  perjury  was  charged  to  have  been  committed  in  an  affidavit  of  service 
notice  of  an  application  for  leave  to  issue  execution  against  a  shareholder  in  a  jo 
stock  company,  and  the  affidavit  was  produced,  but  the  notice  was  not  annexed 
it ;  Cockbum,  C.  J.,  held  that  the  affidavit  was  inadmissible.(a) 

If  any  one  distinct  assignment  of  perjury  be  proved,  the  defendant  ought  to 
convicted.  (6) 

i^lQC'-y       *^^  A  ca^  0^  A  prosecution  against  T.  Beilly  for  suborning  one  Macdani 
^  to  commit  perjury,  it  was  contended  on  the  part  of  the  crown  that  the  bfli 

Rex  V.  White,  M.  k  M.  271.    The  defendant  was  acqaitted. 
Hammond  v.  Chitty,  Q.  B.,  E.  T.  1846,  MSS.     G.  S.  6. 

(yy)  Reg.  t>.  Harrison,  9  Cox  G.  G.  503. 

(z)  Reg.  V.  Christian,  G.  k  M.  388  (41  E.  G.  L.  R.). 

(a)  Reg.  V,  Hudson,  1  F.  &  F.  56. 

{b)  Reg.  V.  Rhodes,  2  Ld.  Rajm.  886,  887  ;  3  Stark.  Evid.  860.  And  see  Gompagnon 
Martin,  2  Black.  Rep.  790 ;  Reg.  v.  Virrier,  12  Ad.  k  E.  317  (40  E.  G.  L.  R.) ;  Reg.  v.  Ga 
diner,  ante^  p.  57.  In  Rex  v.  Nicholls,  Gloucester  Sum.  Ass.  1838,  perjury  was  alleged 
have  been  committed  by  the  defendant  in  evidence  giren  on  a  trial  for  larceny,  in  whi( 
he  denied  having  been  at  a  particular  house  on  a  particular  occasion,  and  denied  havii 
had  a  conversation  with  certain  persons  there,  and  the  indictment  contained  many  di 
tinct  assignments  on  the  going  to  the  house,  and  the  conversation,  upon  all  of  which  ei 
dence  was  given  ;  and  Patteson,  J.,  directed  the  jury  simply  to  consider  whether  the  i 
fendant  had  been  to  the  house,  and  if  they  were  satisfied  that  he  bad  to  convict  hi 
which  they  did.     MSS.     G.  S.  G. 


(y) 
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prodactioD  of  the  record  of  Macdaniers  coDviction  was  of  itself  sufficient  evidcoce 
ihat  he  had,  in  fact,  taken  the  false  oath  as  alleged  in  the  indictment.  Bat  it  was 
insisted,  for  the  prisoner,  that  the  record  was  not  of  itself  sufficient  evidence  of  the 
fact ;  that  the  jnry  had  a  right  to  he  satisfied  that  such  conviction  was  right ;  that 
Jieilly  had  a  right  to  controvert  the  guilt  of  Macdaniel ;  and  that  the  evidence  given 
on  MacdanieVs  trial  ought  to  be  submitted  to  the  consideration  of  the  present  jury : 
9.iid  the  Recorder  obliged  the  counsel  for  the  crown  to  go  through  the  whole  case  in 
ihe  same  manner  as  if  the  jury  had  been  charged  to  try  Macdaniel. (c) 

The  first  count  assigned  perjury  on  an  affidavit  of  the  defendant,  which  alleged 
that  the  defendant  did  not  retain  or  employ  W.  U.  to  act  as  attorney  for^him  and  J. 
I.,  or  for  either  of  them,  in  and  about  the  business  mentioned  in  the  said  W.  U.'s 
bill  of  costs;  and  that  he,  the  defendant,  never  retained  or  employed  the  said  W.  U. 
to  act  as  attorney  or  agent  ibr  him  in  any  cause  or  manner  whatever.     The  second 
oount  assigned  perjury  on  the  statement  in  the  affidavit  as  follows : — "  that  he  the 
Baid  defendant  did  not  retain  or  employ  (meaning  that  he  the  defendant  did  not 
alone,  or  jointly  with  the  said  J.  I.,  retain  or  employ)  W.  U.  to  act  as  attorney  for 
him  and  J.  I."     The  third  count  was  the  same  as  the  first,  and  the  fourth  ns  the 
second.     The  plea  was  that  the  defendant  was  not  guilty  of  the  premises  in  the  in- 
dictment specified.     The  venire  was  "  to  recognize  whether  the  defendant  be  guilty 
of  the  perjury  and  misdemeanor  aforesaid,  or  not  guilty."   The  verdict  was  that  the 
defendant  "  is  guilty  of  the  perjury  and  misdemeanor  aforesaid,''  and  the  judgment 
that  the  defendant  ^^  be  imprisoned  and  kept  to  hard  labor  for  ten  calendar  months.'' 
It  was  urged  that  the  venire,  the  verdict  and  judgment,  were  uncertain  for  not 
showing  to  which  of  the  counts  they  referred.   That  they  were  in  the  singular  num- 
ber, speaking  of  the  ^^  the  perjury  and  misdemeanor  aforesaid,"  and  that  this  could 
onljmean  one  perjury  and  misdemeanor;  and  that  as  four  were  alleged  in  the  in- 
dictment, it  was  uncertain  which  of  them  the  jury  was  summoned  to  try,  and  of 
which  of  them  the  defendant  was  found  guilty ;  but  the  Courts  of  Queen's  Bench 
and  Exchequer  Chamber  held  that  '^  misdemeanor "  was  nomen  coUectivmm,  and 
meant  **  the  misconduct  aforesaid!"     The  consequence  was  that  the  venire  applied 
to  all  the  counts  of  the  indictment,  and  that  the  defendant  had  'been  found  guilty 
by  the  verdict  on  all  the  counts. (c? ) 

Where  on  an  indictment  for  perjury  containing  several  counts  the  judgment  was 
that  the  prisoner  for  the  offence  charged  upon  *him  in  and  by  each  and  every  r*i  a^ 
toont  be  imprisoned  for  the  space  of  eight  calendar  months  now  next  en-  ^ 
niing;  it  was  held  by  the  Court  of  Exchequer  Chamber  that  the  judgment  was 
good,  on  the  ground  that  it  meant  that  the  prisoner  was  to  be  imprisoned  for  the 
same  period  of  eight  months  for  each  ofi'ence.(^) 

The  punishment  of  perjury  and  subornation  of  perjury,  at  common  law  has  been 
Tirious,  being  anciently  death ;  afterwards  banishment,  or  cutting  out  the  tongue ; 
then  forfeiture  of  goods. (/)*  At  the  present  time  it  is  fine  and  imprisonment,  at 
the  discretion  of  the  court,(^)  to  which,  as  we  have  already  seen,  the  2  Geo.  2,  c. 
25,(&)  superadds  a  power  for  the  court  to  order  the  offender  to  be  sent  to  the  house 

(e)  Reilly's  case,  1  Leach  454.     See  vol.  1,  p.  77. 

(d)  Ryall^s  v.  The  Queen,  11  Q.  B.  781  (39  E.  C.  L.  R.) ;  Rex  v,  Powell,  2  B.  &  Ad.  75 
(22  E.  C.  L.  R.),  was  recognized  as  good  law  by  both  courts. 

(«)  King  p.  Reg.,  14  Q.  B.  31  (68  E.  C.  L.  R.). 

(/)4Black.  Com.  138. 

(y)  4  Black.  Com.  138 ;  Rex  t?.  Nuejs  and  Galey,  1  Black.  R.  416  ;  Rex  v.  Lookup,  3 
Borr.  1901.  In  this  last  case  the  form  of  the  sentence  was  that  the  defendant  ''  should  be 
let  io  and  upon  the  pillory  at  C.  cross,  for  an  hour  between  the  hours  of  twelve  and  two, 
tDd  that  he  should  afterwards  be  transported  to  some  of  his  Majesty's  colonies  or  plauta- 
tioDi  in  America,  for  the  space  of  seven  years  ;  and  be  now  remanded  to  the  custody  of 
tbe  marshal,  to  be  by  him  kept  in  safe  custody,  in  execution  of  the  judgment  aforesaid. 
tad  Qotil  he  shall  be  transported  as  aforesaid.*'  The  1  Vict.  c.  23,  abolishes  the  punish- 
■eat  of  tbe  pillory  in  all  cases,  "  provided  that  nothing  herein  contained  shall  extend,  or 
becoQgtnied  to  extend,  in  any  manner  to  change,  alter,  or  affect  any  punishment  what- 
■oerer,  which  may  now  be  by  law  inflicted  in  respect  of  any  offence  except  only  tbe 
puiflhment  of  pillory." 

(i)  AmU^  p.  25. 

>  Hooper  r.  State,  5  Yerg.  422. 
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of  correction  for  a  term  not  exceeding  seven  years,  or  tu  be  transported  for  the 
same  period ;(/)  and  makes  it  felony,  without  benefit  of  clergy,  to  return  or  escape 
within  the  time.  If  the  prosecution  proceeds  upon  the  5  Eliz.  c.  9,  that  statute,  as 
we  have  8een,(/)  inflicts  the  penalty  of  perpetual  infamy,  and  a  fine  of  £40  on  the 
suborner ;  and  in  default  of  payment,  imprisonment  for  six  months,  and  to  stand 
with  both  cars  nailed  to  the  pillory  ;(^)  and  punishes  perjury  itself  with  six  months 
imprisonment,  perpetual  infamy,  and  a  fine  of  £20,  or  to  have  both  ears  nailed  to 
the  pillory. 

The  3  Geo.  4,  c.  114,  enacts,  that  "whenever  any  person  shall  be  convicted  of 
any  of  the  offences  hereinailer  specified  and  set  forth,  that  is  to  say  (inter  alia),  of 
wilful  and  corrupt  perjury,  or  of  subornation  of  perjury,  it  shall  and  may  be  lawfiil  for 
the  court  before  which  any  such  offender  shall  be  convicted,  or  which  by  law  is 
authorized  to  pass  sentence  upon  any  such  offender,  to  award  and  order  (if  such 
court  shall  think  fit)  sentence  of  imprisonment  with  hard  labor,  for  any  term  not 
exceeding  the  term  for  which  ^uch  court  may  now  imprison  for  such  offences,  either 
in  addition  to  or  in  lieu  of  any  other  punishment  which  may  be  inflicted  on  any 
.such  offenders  by  any  law  in  force  before  the  passing  of  this  Act ;  and  every  such 
offender  shall  thereupon  suffer  such  sentence  in  such  place,  and  for  such  time  as 
aforesaid,  as  such  court  shall  think  fit  to  direct." 

It  has  been  holden  that  the  punishments  directed  by  the  18  Geo.  2,  c.  18,  to  be 
inflicted  upon  perjury,  in  falsely  taking  the  freeholder's  oath  at  an  election  of* a 
knight  of  the  shire,  are  cumulative  under  the  5  Eliz.  c.  9,  s.  6,(^  and  2  Geo.  2,  c. 
25,  8.  2,(m)  to  which  the  18  Geo.  2,  c.  18,  refers.(?i) 

*li»Hl  *Upon  a  conviction  for  perjury  at  the  Chester  Assizes,  after  the  entry  of 
-'  the  verdict  the  record  proceeded,  "  it  is  therefore  ordered  that  the  said  L.  K. 
be  transported  to  the  coast  of  New  South  Wales,  or  some  one  or  other  of  the  islands 
adjacent,  for  and  during  the  term  of  seven  years;"  and  upon  a  writ  of  erorr  the 
following  errors  were  relied  upon  ;  that  the  judgment  was  erroneous  in  form,  being, 
''  it  is  ordered ;"  whereas  it  should  have  been  ^^  it  is  considered  ;*'  that  it  was  bad  in 
substance,  being  a  judgment  of  transportation  only,  whereas  the  2  Geo.  2,  o.  25,  s. 
5,  enacts  that  judgment  of  transportation  may  be  pronounced,  besides  the  punish- 
ment that  might  before  be  inflicted;  that  the  place,  to  which  the  prisoner  was  to  be 
transported  ou<^ht  not  to  have  been  fixed  by  the  court,  the  power  of  appointing  that 
being  given  to  the  King  in  council  by  the  56  Goo.  <),  c.  27 ;  and  that  at  all  events 
the  appointment  of  the  place  was  bad,  being  to  one  or  other  of  various  places,  and, 
therefore,  uncertain.  And  the  Court  of  King's  Bench  held  that  by  the  2  Geo.  2, 
0.  25,  s.  2,  two  things  were  required  to  be  done  by  the  court  before  which  the  party 
was  tried  ;  an  order  for  transportation  is  to  be  made,  and  thereupon  judgment  is  to 
be  given ;  and  here  the  court  had  made  an  order  not  followed  up  by  a  judgment. 
Inasmuch,  therefore,  as  no  judgment  had  been  entered  in  the  court  below,  and  the 
Court  of  King's  Bench  had  no  power  to  supply  the  deficiency,  as  the  punishment 
was  discretionary,  that  court  awarded  a  procedendo,  commanding  the  court  below  to 
proceed  to  give  judgment  on  the  conviction.(o) 

The  court  may  also  adjudge  the  defendant  to  give  surety  to  keep  the  peace  and 
be  of  good  behavior  for  a  reasonable  time,  to  be  computed  from  and  after  the  expi- 
ration of  the  term  of  his  imprisonment,  himself  in  a  sum  named  in  such  judgment, 
with  two  sufficient  sureties,  each  in  a  sum  therein  also  mentioned,  and  may  adjudge 

(()  Peoal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  five  years  by  the 
20  &  21  Vict.  c.  3  and  27  &  28  Vict.  c.  4Y,  ante,  vol.  1,  p.  4. 

{J )  Ante,  p.  23.  (k)  See  note  (^),  supra. 

h)  AnUf  p.  24.  (m)  Ante,  p.  25. 

(n)  Rex  V.  Price,  aiiat  Wright,  6  East  323.  Grose,  J.,  passed  sentence  upon  the  defend- 
ant and  two  other  persons  who  had  been  convicted  of  similar  perjuries  in  the  following 
form : — ''  That  each  of  them  for  this  offence  should  lose  and  forfeit  £20,  and  be  impri- 
fioned  in  Newgate  by  the  space  of  six  months  without  bail  or  mainprize,  and  that  his  oath 
from  thenceforth  be  not  received  in  any  court  ot  record  within  England  or  Wales,  or  the 
marches  of  the  same,  until  such  time  as  this  judgment  should  be  reversed  by  attaint  or 
otherwise ;  and  that  after  the  expiration  of  the  said  six  months  he  be  transported  to  such 
place  beyond  the  seas  as  his  Majesty,  with  the  advice  of  his  privy  councilj  should  think 
fit  to  direct  and  appoint,  for  the  term  of  six  years." 

(o)  Rex  r.  Kenworthy,  1  B.  &  C.  711  (8  B.  C.  L.  R.). 
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tk^  defendant  to  be  further  imprisoned  until  such  security  be  given ;  and  such  sen- 
tei^oe  does  not  amount  to  perpetual  imprisonment,  as  in  default  of  sureties  being 
gi>ren  the  defendant  would  be  entitled  to  be  discharged  at  the  expiration  of  the  term 
diii-ing  which  the  sureties  were  required.(p) 

-A  consequence  of  a  conviction  for  perjury,  though  it  formed  no  part  of  the 
judgment,. was,  that  the  offender  was  incapacitated  from  giving  evidence  in  a  court 
ot*  ju8tice.(g)  But  a  pardon  restored  his  competency ;  except  in  the  case  of  a 
cov^viction  for  perjury  or  subornation  of  perjury  on  the  5  Eliz.  c.  9,(r)  which 
*I>T^vide8  that  the  offender  shall  never  be  admitted  to  give  evidence  in  coui*ts  r*i  aq 
of"  justice  until  the  judgment  be  reversed;  and,  therefore,  the  King's  pardon  *■ 
wo^d  not  in  such  case  make  him  a  competent  witne6s.(«)  But  by  the  6  &  7  Vict, 
e.    80,  8.  1,  now  no  person  is  incompetent  by  reason  of  crime.(^) 

-A  very  summary  mode  of  proceeding  is  given,  where  persons  convicted  of  perjury 
]^ro.ctise  as  attorneys  or  solicitors  in  courts  of  law  or  equity.  The  12  Geo.  1,  c.  29, 
8-  -4,  enacts,  "  that  if  any  person  who  hath  been  or  who  shall  be  convicted  of  forgery, 
0¥"  of  wilful  and  corrupt  peijury,  or  subornation  of  perjury,  or  common  barratry, 
ftHsdl  act  or  practise  as  an  attorney,  or  solicitor  or  agent,  in  any  suit  or  action, 
brought  or  to  be  brought  in  any  court  of  law  or  equity  within  that  part  of  Great 
3]ritain  called  England,  the  judge  or  judges  of  the  court,  whore  such  suit  or  action 
is  or  shall  be  brought,  shall,  upon  complaint  or  information  thereof,  examine  the 
tfti3.ttcr  in  a  summary  way  in  open  court;  and  if  it  shall  appear  to  the  satisfaction 
p^  such  judge  or  judges  that  the  person  complained  of,  or  against  whom  such 
LKiformation  shall  be  given,  hath  offended  contrary  to  this  Act,  such  judge  or  judges 
&li.al]  cause  such  offender  to  be  transported  for  seven  years  to  some  or  one  of  his 
^lajesty's  colonies  or  plantations  in  America,  by  such  ways,  means,  and  methods, 
^od  ia  such  manner,  and  under  such  pains  and  penalties  as  felons  in  other  cases  are 
^>^  law  to  be  transported."(w) 

The  following  cases,  which  have  occurred  with  reference  to  some  of  the 
^t^ttttes  mentioned  in  the  course  of  this  chapter,  seem  deserving  of  being  introduced 
lo  this  place. 

An  indictment  for  peijury,  alleged  to  have  been  committed  in  the  Insolvent 
l^^tors  Court,  stated  that  the  defendant  gave  in  his  schedule  on  oath  that  the  same 
^^ontained  a  true  and  correct  account  of  all  his  debts,  credits,  &c.,  and  then  went  on 
to  state  that  certain  persons,  whose  names  were  set  out,  were  debtors  to  the  defend- 
ant at  the  time  of  giving  in  his  schedule,  and  that  they  were  omitted  in  the  schedule. 
^^  Was  objected  that  no  indictment  for  perjury  would  lie  on  such  omissions ;  that  the 
^ftoce  of  wilfully  making  such  omissions  was  made  punishable  as  a  misdemeanor 
"J  the  7  Geo.  4,  c.  57,  s.  70,  and  the  offence  of  perjury  created  by  sec.  71  only 
applied  to  positive  affirmations  contained  in  the  schedule.     Lord  Tonterden,  C.  J. : 
^  ^  think  the  legislature  contemplated  the  particular  case  of  omissions,  and  provided 
^them  in  the  seventieth  section,  the  debts  omitted  being  comprehended  under  the 
^^nog  *  effects  or  property'  there  used.     The  Act  then  goes  on  in  the  seventy-first 
^^ion  to  make  other  falsehoods  in  the  oath  of  the  party  punishable  as  perjury.     I 
^^refore  think  the  defendant  must  be  acquitted."(t;) 

.  Upon  an  indictment  against  the  defendant  under  the  2  Will.  4,  c.  45,  s.  58,  for 
^^Qg  a  false  answer  to  the  question  whether  he  had  the  same  qualification  to  vote 
5*  that  for  which  he  was  registered,  it  appeared  that  the  defendant  had  occupied  a 
^^Use  at  the  time  of  the  registration,  for  which  he  was  on  the  register  as  a 
looter,  but  he  had  lefl  it  before  the  election,  and  the  landlord's  agent  had,  r^ci i a 
^A)re  the  election,  given  the  key  of  the  house  to  another  person,  who  had  ^ 

1^  (/»)  Reg.  o.  Dunn,  12  Q.  B.  1026  (64  E.  G.  L.  R.),  decided  on  the  authority  of  Rex  v. 
•  1^1%  30  How.  St.  Tr.  1131,  1194,  and  1344,  where  the  jadges,  ia  answer  to  a  question 
^^In  the  House  of  Lords,  delivered  their  unanimous  opinion  that  in  all  cases  of  misde- 
^^Quior  the  court  might  give  sentence  in  that  form. 

'I^)  Glib.  Ev.  126;  Bull.  N.  P.  291 ;  4  Black.  Com.  138 ;  2  Hawk.  P.  G.  c.  46,  s.  101. 
V)  AnU,  p.  24. 
)  1  Phil,  on  Bvid.  21,  and  the  authorities  there  cited. 
I   See  this  Act,^o«<,  Evidence, 
[u)  Kept  in  force  by  the  6  &  7  Vict.  c.  73,  s.  1,  and  schedule, 
(v)  Bex  V.  Madie,  1  M.  k  Rub.  128 ;  s.  c.  as  Rex  v.  Moody,  5  C.  &  P.  23  (24  E.  C.  L.  R.)- 
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put  horses  into  the  stable  and  beer  into  the  cellar,  but  the  rent  of  such  person  did 
not  commcDce  till  after  the  election;  it  was  held  that  the  defendant  must  be 
acquitted,  as  there  was  no  evidence  as  to  the  determination  of  the  defendant's 
tenancy,  (ti?) 

Upon  an  indictment  against  the  defendant  under  the  2  Will.  4,  c.  45,  s.  58,  for 
falsely  answering  that  he  had  the  same  qualification  for  which  his  name  .was  origi 
nally  inserted  in  the  register  of  voters,  it  appeared  that  the  defendant  at  the  time  of 
the  registration  was  occupying  a  house  at  Turnham  Green,  as  tenant  to  Mr.  Kay, 
at  the  rent  of  £G0  per  annum,  but  he  left  that  house  at  Lady  Day  following,  and  in 
April  commenced  the  occupation  of  another  house  at  Turnham  Green,  as  tenant  to 
Mr.  L.,  at  a  rent  of  £50  and  upwards  per  annum,  and  he  continued  in  the  occupa- 
tion of  this  house  from  April  till  the  time  of  the  election.  The  defendant  had  been 
told  that  he  had  no  right  to  vote  before  he  did  so,  but  he  said  that  he  believed  he 
had  a  right  to  vote,  and  that  he  had  been  so  informed  by  a  committee  of  two  of  the 
candidates,  and  that  their  opinion  was  sufficient  to  warrant  him  in  voting.  It  was 
held  that  the  nature  of  the  qualification  being  the  same,  did  not  give  the  partv  a 
riirht  to  vote,  merely  because  it  fell  within  the  general  terms  of  the  description 
which  he  had  given  to  the  revising  barrister.  The  identity  of  the  qualifieation 
must  continue ;  and  if  a  voter  ceased  to  occupy  the  premises  in  respect  of  which  he 
was  registered,  he  thereby  ceased  to  have  a  right  to  vote;  and  it  was  no  answer  to 
say  that,  although  he  had  ceased  to  occupy  those  premises,  he  had  entered  upon  the 
occupation  of  other  premises  of  equal  value.  It  had  been  urged  that  if  the  state- 
ment of  the  defendant  was  untrue,  he  made  it  under  the  advice  of  a  committee ;  but 
that  made  very  little  difference,  for  if  a  party  made  a  statement  which  he  knew  to 
be  untrue,  the  opinion  of  an  election  committee  (which  generally  had  a  pretty 
strong  bias  one  way  or  the  other)  did  not  alter  the  character  of  the  offence.  But 
still  the  term  '*  same  qualification"  was  undoubtedly  an  equivocal  expression,  and 
almost  necessarily  implied  something  of  opinion  as  to  a  matter  of  law,  and  the  jury 
ought  not  to  convict  a  person  of  a  misdemeanor  who  possessed  property  of  equal 
value  to  that  which  he  held  at  the  time  of  the  registration,  if  he,  had  acted  bond 
Jide,  and  had  been  guided  in  his  conduct  in  a  matter  of  law  by  persons  who 
were  conversant  with  the  law,  and  who  had  told  him  that  he  possessed  the  same 
qualification  for  which  his  name  was  originally  in-nerted  in  the  register  of  voters. (as) 
^i-t^n  *The  '^same  qualification"  in  the  2  &  3  Will.  4,  c.  45,  s.  58,  means  the 
^  same  identical  property.  If  therefore  a  party  who  is  registered  for  a  borough 
as  a  £10  householder  gives  up  the  house  in  respect  of  which  he  is  registered,  and 
takes  another  of  superior  value  within  the  same  borough  after  the  registration  and 
before  the  election,  he  loses  his  vote,  and  if  before  and  at  the  time  of  the  election  a 
new  tenant  has  taken  possession  of  the  house  that  the  voter  has  lefl,  and  is  paying 
rent  for  it,  the  fact  that  a  few  articles  of  the  voter's  furniture  remain  in  the  house, 
and  that  the  voter  retains  one  of  the  two  keys  of  it,  will  make  no  difference.(y) 

So  a  voter  in  a  borough,  who  is  registered  as  a  £10  householder  in  respect  of  a 
house  in  Eldon  Place,  loses  his  vote,  if  after  the  registration  and  before  the  election 
he  removes  to  another  house  in  Eldon  Place,  although  the  house  to  which  he  removes 
is  in  every  respect  within  the  description  contained  in  the  register,  and  both  houses 
are  of  the  same  size  and  value.(z)     If  therefore  in  such  a  case  the  party  at  an 

(it)  Rex  V.  Harris,  7  C.  &  P.  253  (.32  E.  C.  L.  R.),  Lord  Denman,  C.  J. 

(x)  Reg.  V.  Dodsworth,  8  G.  &  P.  218  (34  E.  C.  L.  R.) ;  2  M.  k  Rob.  72,  Lord  Denman, 
G.  J.  In  Reg.  r.  Irviag,  2  M.  &  Rob.  75,  Dote  (m),  the  same  points  arose,  and  Bosanqaet, 
J.,  was  decidedly  of  opinion  that  in  point  of  law  the  qualification  was  not  the  same,  bat 
said  that  if  the  answer  was  given  by  the  prisoner  under  a  bond  fide  belief  that  he  still  re- 
tained his  qualification,  he  should  be  acquitted.  In  the  same  note  the  learned  reporters 
advert  to  the  case  where  a  voter  is  registered  for  *'  land,"  described  as  in  his  own  occu- 
pation, or  for  '^  freehold  houses/'  in  some  specified  street,  and  after  the  registration  he 
sells  part  of  the  land  which  was  in  his  own  occupation  at  the  time  of  the  registration,  or 
some  of  the  houses  of  which  he  then  possessed  the  freehold ;  in  each  case,  however,  re- 
taining enough  in  point  of  value  to  confer  a  qualification,  and  intimate  a  doubt  whether 
such  a  party  could  truly  answer  the  question  in  the  afl&rmative.     G.  S.  G. 

(y)  Reg.  r.  Bowler,  C.  A  M.  559  (41  E.  G.  L.  R.).  Patteson,  J. 

(z)  Reg.  r.  Ellis,  G.  k  M   564  (41  E.  G.  L.  R.),  Patteson,  J. 
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Section  states,  in  answer  to  the  qaestion  put  to  him,  that  he  has  the  same  qualifica- 
tion fgr  which  his  name  was  inserted  in  the  register,  he  is  indictable  under  the  2  & 
3  WiU.  4,  c.  45,  s.  58.(a) 

In  a  register  of  a  borough  the  word  "  Penkhull,"  which  denoted  a  portion  of  the 
borough,  was  put  at  the  head  of  several  names,  including  that  of  the  defendant, 
who  was  on  the  register  in  respect  of  a  house  in  Eldon  Place,  and  it  was  held  that 
if  there  was  no  other  Eldon  Place  in  the  borough,  it  was  not  necessary  for  the 
deputy  returning  officer,  in  putting  the  third  question  under  the  Reform  Act,  to  add 
the  word  ''  PenkhuU"  as  part  of  the  description. (2>) 

On  an  indictment  under  the  2  &  3  Will.  4,  c.  45,  for  giving  a  false  answer  at  the 
poll  at  an  election  of  members  of  Parliament  for  a  borough,  it  is  not  necessary  that 
the  returning  officer  should  himself  put  the  questions  to  the  voters  under  sec.  58. 
But  it  is  sufficient  if  the  town  clerk  do  it  in  his  presence  and  by  his  direction ; 
neitner  is  it  necessary  to  show  that  the  agent  who  required  the  questions  to  be  put 
ma  expressly  appointed  by  the  candidate ;  it  is  sufficient  to  show  that  he  has  acted 
as  agent  for  the  candidate.(c) 

The  word  "wilfully"  in  an  indictment  on  the  2  &  3  Will.  4,  c.  45,  s.  58,  for 
giving  a  false  answer  at  the  poll,  should  be  construed  in  the  same  way,  and  sup- 
ported by  the  same  sort  of  evidence,  as  in  an  indictment  for  perjury.  To  be  untrue 
is  not  enough ;  for  to  be  wilful  it  must  have  been  false  to  the  knowledge  of  the  party 
tt  the  time ;  and  if  he  really  misconstrues  the  facts,  or  misconstrues  the  law,  he 
would  not  be  guilty  of  the  offence,  (c?) 

An  indictment  against  a  voter  for  giving  a  false  answer  at  the  poll,  which  stated 
that  at  a  certain  election  for  a  member  of  Parliament  for  the  borough  of  Stoke-upon- 
Trent,  the  defendant  appeared  as  a  voter,  and  tendered  his  vote  as  such,  and  that  he 
*gave  a  false  answer  that  he  had  the  same  qualification  for  which  he  was  put  r-^^ .  q 
on  the  r^;i8ter,  whereas  in  truth*  he  had  not,  appears  to  be  bad,  because  it  *- 
states  all  the  matters  by  way  of  recital,  and  neither  states  the  writ  nor  the  precept 
fi>r  holding  the  election,  nor  that  the  de?endant*s  name  was  on  the  register. (c) 

Where  on  the  trial  of  an  indictment  on  the  2  &  3  Will.  4,.c.  45,  s.  58,  against 
the  defendant  for  giving  a  false  answer  to  the  question,  ^^  Have  you  the  same  quali- 
fication for  which  your  name  was  originally  inserted  in  the  register  of  voters  now 
in  force  for  the  city  of  Bristol,''  the  sheriff's  deputy  stated  that  on  the  defendant 
tendering  his  vote  he  had  asked  him  the  question  as  set  out  in  the  indictment, 
bat  did  not,  at  the  end  of  the  question,  read  from  the  register  the  line  in  which  his 
name  and  qualification  were  inserted,  "Lucy  William,  Ilouse,  Lodge  Street." 
Wightman,  J.,  held  that  the  defendant  must  be  acquitted,  as  the  particular  qualifi- 
cation ought  to  have  been  read  over  (/) 

The  first  four  counts  of  an  indictment  upon  the  5  &  6  Will.  4,  c.  76,  s.  34,  stated 
that  the  defendant,  upon  delivering  in  a  voting  paper,  in  the  name  of  a  burgess 
entitled  to  vote  at  the  election,  was  asked  by  the  presiding  officer  the  three  questions 
in  the  terms  of  the  Act,  and  then  alleged,  "  to  which  questions  (each  of  the  two 
int)  the  defendant  then  and  there  falsely  and  fraudulently  answered,  'I  am ;'  " 
and  Williams,  J.,  after  consulting  Patteson,  J.,  held  that  these  four  counts  were  bad 
for  omitting  the  word  "  wUfMUyP  "  Wilfully  to  make  a  false  answer  to  the  question" 
proposed  was  the  definition  of  the  offence  by  the  legblature  itself,  and  it  was  a  safe 
and  certain  rule  that  the  words  of  the  statute  must  be  pur8ued.(^) 

The  prisoner  was  indicted  for  falsely  answering  a  question  at  a  municipal  election 
UMier  the  5  &  6  Will.  4,  c.  76,  s.  34.  The  ^irisoner's  father,  William  Goodman, 
kad  been  a  burgess  of  St.  Alban*s,  and  those  names  remained  on  the  overseer's 

U)  Reg.  V.  Ellis,  C.  k  M.  564  (41  E.  G.  L.  R.),  Patteson.  J. 

(6)  Reg.  9.  Ellis,  aupra. 

(e)  Reg.  9.  Spalding,  C.  k  M.  568  (41  E.  C.  L.  R.),  Patteson,  J. 

\i)  Reg.  9.  Ellis,  9upra. 

(()  Reg.  V.  Bowler,  C.  k  M.  559  (41  E.  C.  L.  R.),  per  Patteson,  J.  The  defendant  was 
acqaitied  in  this  case.  In  Reg.  v.  Ellis,  C.  k  M.  564,  the  indictment  was  in  a  similar 
fonn,  the  defendant  conv^icted,  and  the  judgment  arrested  in  the  Queen's  Bench,  no  cause 
^iog  shown. 

(/)  Reg.  V.  Lacj,  C.  k  M.  510  (41  E.  C.  L.  R.). 

U)  Reg.  V.  Bent,  1  Den.  C.  C.  R.  157 ;  2  C.  &  K.  179  (61  E.  G.  L.  R.). 
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lists ;  but  he  had  been  absent  from  home  for  a  consLderablc  time ;  and  the  prisoner, 
whose  name  was  also  William,  resided  in  the  same  house,  and  paid  the  parish* rates, 
&c.  At  a  municipal  election  the  prisoner  offered  to  vote,  and  being  asked,  ^'Are 
you  the  person  whose  name  appears  as  <  William  Goodman'  on  the  burgess  roll  now 
in  force,''  answered  '*  Yes."  There  was  only  one  William  Goodman  on  the  roll. 
Wightman,  J.,  held  that  there  was  no  case  against  the  prisoner.(A) 

Where  a  person  is  indicted  for  a  misdemeanor  in  taking  a  false  oath,  it  most  be 
proved,  not  only  that  the  matter  sworn  was  false,  but  that  the  defendant  knew  it  to 
be  so  at  the  time  he  took  the  oath.  Upon  an  indictment  against  the  defendant  for 
a  misdemeanor,  in  falsely  swearing  that  he* bond  fide  had  such  an  estate  in  law  or 
equity  of  the  annual  value  of  £300,  above  reprises,  as  qualified  him  to  be  a  member 
of  Parliament  for  a  borough ;  a  surveyor  stated  that  the  fair  annual  value  of  the 
property  was  about  £200  a  year,  but  another  witness  stated  that  it  was  badly  let, 
*11B1  ^^^  '''believed  it  was  worth  more  than  £300  a  year,  and  that  he  told  the 
^  defendant  so,'  and  that  he  did  not  think  that  the  defendant  had  any  reason 
to  believe  that  the  qualification,  in  point  of  value,  was  not  sufficient.  It  was  held 
that  the  jury  must  be  satisfied,  beyond  all  doubt,  that  the  property  was  not  of  the 
value  of  £300  a  year,  and  that,  at  the  time  the  defendant  made  the  statement,  he 
knew  that  it  was  not  of  that  value.(t ) 

The  first  count  of  an  indictment  upon  the  5  &  6  Will.  4,  c.  62,  s.  13,  charged 
that  the  defendant,  being  a  justice  of  the  peace,  did  unlawfully  administer  to  and 
receive  from  J.  Huxtable  a  certain  voluntary  oath  touching  certain  matters  and 
things  whereof  the  defendant  had  not  jurisdiction  or  cognizance  by  any  statute. 
The  second  and  third  counts  slightly  varied,  and  the  fourth  count  negatived  the 
proviso  in  sec.  13.  There  were  other  counts  charging  the  defendant  with  adminis- 
tering oaths  to  two  other  persons.  The  defendant  had  made  a  complaint  to  the 
bishop  against  two  clergymen,  who  officiated  in  his  parish,  that  one  had  played  at 
thimble-rig,  and  that  both  had  neglected  the  duties  of  the  parish.  The  bishop  in- 
timated that,  before  he  could  call  on  the  clergymen  to  answer  the  oomplaiot,  the 
defendant  must  either  bring  before  him  the  persons  who  proved  the  charges,  or 
obtain  statements  in  writing  of  the  facts.  The  defendant  obtained  statements  from 
the  three  persons  mentioned  in  the  indictment,  and  swore  them  before  himself,  as  a 
justice  of  the  peace,  to  the  truth  of  the  statements.  The  bishop  had  before  ap- 
pointed a  day  for  hearing  the  charges,  and  had  summoned  the  clergymen  to  attend; 
but  on  finding  that  the  depositions  had  been  thus  sworn,  he  declined  to  look  at 
them ;  he  went,  however,  into  the  charges  on  other  evidence.  It  appeared  that  the 
defendant  was  ignorant  of  the  statute  rendering  the  administering  voluntary  oaths 
illegal.  It  was  contended,  that  the  enacting  part  of  the  statute  must  be  construed 
with  reference  to  the  preamble ;  that  the  enacting  clause,  which  prohibits  ^*  any 
justice  of  the  peace,  or  other  person,''  from  administering  oaths,  other  than  in  mat- 
ters over  which  jurisdiction  was  given  by  statute,  if  taken  by  itself,  would  rendei 
unlawful  the  taking  of  many  oaths  which  could  be  administered  by  the  common 
law,  that  the  enactment  construed  together  with  the  proviso  was  still  too  stringent, 
and  that  the  enactment  and  proviso  must  be  governed  by  the  preamble.  Cole' 
ridge,  J.,  in  summing  up,  said,  he  was  of  opinion,  that  the  enacting  part  of  the 
statute  was  not  governed  by  the  preamble ;  that  he  considered  the  enacting  part  oi 
the  section  and  the  proviso  preserved  to  justices  of  the  peace  all  the  jurisdictioD 
they  had,  as  well  at  the  common  law  as  by  statute,  to  administer  oaths ;  and  that 
the  inquiry  before  the  bishop  was  clearly  a  matter  iu  respect  of  which  the  defend- 
ant had  no  jurisdiction,  either  at  common  law,  or  by  statute.  He  directed  the 
jury,  that,  if  they  were  satisfied  the  defendant  did  administer  the  oaths,  they  should 
find  him  guilty.  The  jury  found  the  defendant  "guilty  of  inadvertently  ad- 
ministering an  oath  or  oaths/'  and  Coleridge,  J.,  held  that  that  was  a  verdict  oi 
guilty.O') 

But  the  judgment  was  afterwards  arrested  upon  the  ground  that  the  indictment 

(A)  Reg.  V.  Goodman,  1  F.  &  F.  502. 

\i)  Rex  V.  De  Beauvoir,  7  C.  &  P.  17  (32  E.  C.  L.  R.),  Lord  Denman,  C.  J. 

\j)  Reg.  9.  Nott,  G.  k  M.  288  (41  E.  C.  L.  R.).    See  the  section,  anit^  p.  33. 
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did  not  in  any  count  show  what  the  nature  of  *the  oath  was.  There  ought  r*i  i  i 
to  have  heen  a  distinct  allegation  of  the  suhject-niatter  of  the  oath,  show-  ^ 
ing  affirmatively  that  it  was  out  of  the  jurisdiction  of  the  magistrate.  The  ques- 
tion was  matter  of  law  for  the  court,  and  though  it  was  not  necessary  to  set  out  the 
whole  of  the  oath,  still  the  facts  should  have  been  so  stated  as  to  enable  the  court 
to  form  its  opinion  upon  the  question  whether  the  oath  was  within  the  jurisdiction 
of  the  magistrate  or  not.(/»?) 

Where  a  prisoner  was  indicted  for  making  a  false  declaration  before  a  justice  in 
pursuance  of  the  rules  of  a  benefit  society,  which  required  a  loss  by  fire  in  certain 
cases  to  be  verified  by  such  a  declaration ;  it  was  objected  that  the  5  &  6  Will.  4, 
c  62,  s.  18,  did  not  extend  to  any  declarations  except  those  mentioned  in  the  pre- 
amble of  that  section ;  but  Erskine,  J.^  held  that  the  section  extended  to  all  declar- 
ations generally.  (/) 

The  prisoner  was  indicted  for  swearing  a  false  declaration  under  the  5  &  6  Will. 
4,  c.  62,  s.  18,  that  he  had  done  no  act  to  encumber  certain  lands,  and  that  he  was 
in  possession  of  those  lands,  and  in  the  receipt  of  the  rents  and  profits  thereof. 
The  declaration  was  duly  sworn  and  made  in  support  of  an  application  to  a  building 
society  in  1861,  for  an  advance  of  £150.  The  mortgage  deed  of  1861  to  the 
buildiov;  society  was  produced,  but  the  attesting  witness  was  not  called  to  prove  it. 
The  original  conveyance  of  the  property  to  the  prisoner  was  put  in.  It  was  ob- 
jected that  the  declaration  was  confirmatory  of  the  mortgage  deed,  and  as  that  was 
not  proved,  it  was  not  shown  that  the  matter  sworn  was  material.  It  was  answered 
that  the  declaration  was  made  to  confirm  the  original  conveyance,  and  not  the  mort- 
gage, which  was  executed  after  the  declaration.  Byles,  J. :  "  I  am  of  opinion  that 
the  objection  is  fatal.  The  preamble  of  the  5  &  6  Will.  4,  c.  62,  s.  18,(m)  must 
be  read  with  the  enacting  part ;  and  as  the  deed,  which  rendered  the  declaration 
necessary,  is  not  proved,  this  indictment  cannot  be  sustain ed.'*(w) 

The  prisoner  was  indicted  under  the  5  &  6  Will.  4,  c.  62,  s.  12,(o)  for  making  a 
false  declaration  before  a  justice  for  the  borough  of  Liverpool  that  she  had  lost  the 
pawn  ticket  of  certain  goods  pledged  by  her.  The  clerk  to  the  justice  could  only 
speak  to  the  handwriting  of  the  justice  on  the  declaration,  and,  from  the  great 
number  of  these  declarations,  he  could  not  remember  when  or  where  it  was  made. 
It  was  contended  that  there  was  no  evidence  that  the  declaration  had  been  made 
before  the  justice  acting  as  such  or  even  within  the  borough ;  and  Gurney,  B.,  held 
that  the  objection  was  good.  The  justice  might  at  all  events  have  proved  that  he 
had  never  taken  such  a  declaration  out  of  the  borough. (/>) 

*The  prisoner  was  indicted  for  having  at  Stroud,  in  the  county  of  Glouces-  p^^ .  ^ 
ter,  made  a  false  declaration  before  E.  G-.  Hallewell,  a  justice  of  the  peace,  *- 
that  he  had  lost  a  pawnbroker's  ticket.  It  was  opened  that  the  prisoner  told  the 
pawnbroker  that  he  had  lost  the  ticket,  and  the  pawnbroker  told  him  he  mue t  make 
a  declaration  of  the  loss  before  a  magistrate,  and  for  that  purpose  handed  the  prisoner 
a  copy  of  the  ticket  and  a  form,  to  be  filled  up  according  to  the  Act ;  the  prisoner 
paid  for  the  form,  saying  he  would  go  to  a  magistrate ;  he  returned  the  same  day 
with  the  form  properly  filled  up,  and  with  his  name  and  that  of  Mr.  Hallewell 
attached ;  but  Mr.  Hallewell  was  not  able  to  recollect  the  fact  of  the  declaration 
having  been  made,  and  therefore  was  not  present ;  but  the  pawnbroker  identified 
the  declaration.  But  there  was  only  one  witness  to  prove  that  the  prisoner  had  not 
lost  the  duplicate.     Piatt,  B. :  ^^  As  regards  the  proof  of  the  declaration  having  been 

[k)  Reg.  V.  Kott,  4  Q.  B.  768  (45  E.  C.  L.  R.).  In  the  argumeot  it  was  contended  that 
tbe  acfendant  on  the  finding  of  the  jary  had  been  gailty  of  no  offence,  and  Lord  Denman, 
C.  J.,  Mid,  "If  the  statute  in  terms  create  an  oflfence,  all  persons  are  bound  to  know  it. 
Bat  if  a  statute  enacts  something,  without  in  terms  making  it  an  offence,  and  you  would 
coorict  a  person  of  misdemeanor  in  having  disobeyed  such  an  euactment,  are  you  not 
bouDd  to  show  that  the  disobedience  was  wilful,  and  in  the  nature  of  a  contempt?"  But 
ao  opinion  was  pronounced  upon  this  point.     See  vol.  1,  p.  86. 

(0  Reg.  V.  Boynes,  1  G.  &  K.  65  (47  E.  C.  L.  R.).     See  this  case,  anttj  p.  101. 

(«)  Ante^  p.  34.  (n)  Reg.  v.  Cox,  9  Cox  C.  C.  301. 

(o)  AnUy  p.  33. 

(P)  Beg-v.  Morgan,  I  Cox  C.  C.  109.  No  case  was  cited,  and  this  decision  requires  re- 
coaiideratioQ.    See  the  next  case,  and  the  note  to  it. 


115  Of  Conspiracy.  [book  v. 

made  by  the  prisoner,  I  think  there  may  be  sufficient  evidence  to  support  the 
indictment,  if  you  can  bring  home  to  him  a  knowledge  of  its  contents;  but  I  am 
of  opinion  that  the  falsity  of  that  declaration  must  be  proved  by  the  oaths  of  two 
witnesses  as  in  a  case  of  perjury,  otherwise  there  would  be  but  oath  against 
oath.(^) 


*116]  CHAPTER  THU  SECOND. 

OP  CONSPIRACY. 

The  conspiring  to  obstruct,  prevent,  or  defeat  the  course  of  public  justice  ;(a) 
to  injure  the  public  health,  as  by  selling  unwholesome  provisions  *,(6)  or  to  effect 
any  public  mischief,  as  by  raising  the  price  of  the  public  funds  by  illegal  means  ;(c) 
are  offences  punishable  by  indictment.     And  it  appears  that  an  indictment  lies,  not 
only  wherever  a  conspiracy  is  entered  into  for  a  corrupt  or  illegal  purpose,  but  also 
where  the  conspiracy  is  to  effect  a  legal  purpose  by  the  use  of  unlawful  means :  and 
this,  although  such  purpose  be  not  effected.(a^)^     And  it  is  laid  down  in  a  book  of 
great  authority  that  all  confederacies  whatsoever  wrongfully  to  prejudice  a  third 
person  are  highly  criminal  at  common  law ;  as  where  divers  persons  confederate 
together  by  indirect  means  to  impoverish  a  third  person,  or  falsely  and  maliciously 
to  charge  a  man  with  being  the  reputed  father  of  a  bastard  child,  or  to  maintain 
one  another  in  any  matter,  whether  it  be  true  or  false. (e)     The  conspiracy  or  un- 
lawful agreement,  though  nothing  be  done  in  prosecution  of  it,  is  the  gist  of  the 
offence.(/)*    The  nature  of  conspiracy,  therefore,  requires  that  more  than  one 

{q)  Reg.  V.  Browning,  3  Cox  C.  C.  437.  The  rnliDg  of  the  learned  Baron  waa  right  on 
both  points  ;  though  an  idle  doubt  has  been  raised  on  the  first  point.  If  a  man  in  writing 
admitted  that  he  had  made  a  declaration  before  a  justice  under  the  Act,  no  doubt  can 
exist  that  such  writing  would  be  sufficient  evidence  against  him  ;  and  in  this  case  the  pri- 
soner produced  a  declaration  in  the  form  under  the  Act,  signed  by  himself  and  the  jus- 
tice, and  dealt  with  it,  and  obtained  the  goods  by  it,  as  a  valid  declaration ;  and  it  is  per- 
fectly clear  that  this  was  abundant  evidence  that  he  had  made  that  declaration  in  the 
manner  and  with  the  formalities  described  in  it.  In  Rex  v.  Spencer,  1  C.  &  P.  260  (12  B. 
C.  L.  R.),  ante^  p.  91,  Lord  Tenterden,  C.  J.,  said,  "  The  courts  always  give  credence  to  the 
signature  of  the  magistrate  or  commissioner;  and  if  his  signature  to  the  jurat  is  proved, 
that  is  sufficient  evidence  that  the  party  was  duly  sworn ;  and  if  the  place  at  which  it  was 
sworn  is  mentioned  in  the  jurat,  that  is  sufficient  evidence  that  it  was  sworn  at  that  place. 
And  see  Rex  v.  James,  and  Brickell  v,  Hulse,  ante,  p.  98,  and  Reg.  v.  Westley,  Bell  C.  C. 
193,  ante^  p.  93. 

(a)  Rex  V.  Mawbey,  6  T.  R.  619,  et  seq.  4  Black.  Com.  136 ;  1  Hawk.  P.  C.  c.  72,  s.  2. 

{b)  Reg.  V,  Mackarty,  2  Lord  Raym.  1179 ;  2  East  P.  C.  c.  18,  s.  5,  p.  823;  4  Black.  Com. 
162.     And  see  the  remarks  upon  Reg.  v.  Mackerty,  6  East  133,  141. 

(c)  Rex  V.  DeBerenger,  3  M.  &  S.  67. 

(d)  Rex  V,  Journeymen  Tailors  of  Cambridge,  8  Mod.  11 ;  Reg.  v.  Best,  2  Lord  Raym. 
1167 ;  6  Mod.  185  ;  1  East  P.  C.  c.  11,  s.  11,  p.  462.  But  an  action  will  not  lie  for  a  con- 
spiracy unless  it  be  put  in  execution,  9  Co.  57  ;  W.  Jones,  93 ;  Savile  v.  Roberts,  1  Lord 
Raym.  378.  And  see  8  Mod.  320,  that  conspiring  to  do  a  lawful  act,  if  for  an  anlawfal 
end,  is  indictable.     See  pott,  note  (/). 

(e)  I  Hawk.  P.  C.  c.  72,  s.  2.  It  is  not  necessary  in  an  indictment  for  conspiring  to 
charge  a  man  with  being  the  father  of  a  bastard  child,  to  state  that  the  charge  was  fidse: 
Reg.  V.  Bestj  post  J  p.  126. 

(/)  R^g-  ^'  Best,  2  Lord  Raym.  1167  ;  Rex  r.  Spragg,  2  Burr;  993 ;  Rex  v.  Rispal,  3  Barr, 
1320;  per  Tindal,  C.  J.,  O'Connell  v,  Reg.,  11  CI.  &  F.  I5b,p09t,  p.  155. 


1  Comm.  V.  Judd,  2  Mass.  329 ;  Comm.  v.  Tibbetts,  Ibid.  536 ;  Comm.  v.  Kingsbury,  5 
Ibid.  106  ;  Coram,  v.  Warren,  6  Ibid.  74 ;  Comm.  v.  Davis,  9  Ibid.  415 ;  State  v,  Rowley,  12 
Conn.  JOl ;  Collins  v.  Carlisle,  3  Serg.  k  R.  220;  Smith  v.  People,  25  111.  17 ;  Slomer  t. 
People,  Ibid.  70 ;  People  v.  Clark,  10  Mich.  310;  Lowery  v.  State,  30  Texas  402 ;  SUte  p. 
Pulte,  12  Minn.  164;  State  v.  Potter,  28  Iowa  554  ;  Comm.  v.  Corlies,  3  Brewst.  575 ;  Ald- 
erman V.  People,  4  Mich.  414;  State  v.  Mayberry,  48  Maine  218 ;  State  v.  Parker,  43  N.  H.  83; 
State  V.  Jones,  13  Iowa  269 ;  Johnson  v.  People,  22  111.  314. 

>  State  V.  Rickey,  4  Halst.  293 ;  State  v.  Buchanan,  5  Bar.  &  Johns.  317 ;  People  v.  Ma- 
ther, 4  Wend.  229.    Neither  the  final  result  of  a  conspiracy  nor  the  means  used  to  effect 
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person  should  be  conoemed  in  it.     In  many  cases  an  agreemcDt  to  do  a  certain 

thing  has  been  considered  as  the  subject  of  an  indictment  for  a  conspiracy,  though 

the  same  act,  if  done  separately  by  each  individual  without  any  agreement  amongst 

themselves,  would  not  have  been  illegal ;  as  in  the  case  of  journeymen  conspiring  to 

raise  their  wages,  each  may  insist  on  raising  his  wages  if  he  can,  but  if  several  meet 

Tor  the  same  purpose  it  is  illegal,  and  the  parties  may  ba  indicted  for  a  conspiracy. (^) 

It  has  been  said  that  perhaps  few  things  are  left  so  doubtful  in  the  criminal  law,  as 

the  point  at  *which  a  combination  of  several  persons,  in  a  common  object,   r^f^-trj 

becomes  illegal.(A)     It  appears,  however,  to  have  been  holden  that  if  such   ^ 

persons  illegally  concur  in  doing  an  act  they  may  be  guilty  of  a  conspiracy,  though 

they  were  not  previously  acquainted  with  each  other.(t)     It  has  been  laid  down 

that  conspiracy  is  *^  a  crime  which  consists  either  in  a  combination  and  agreement 

by  persons  to  do  some  illegal  act,  or  a  combination  and  agreement  to  effect  a  legal 

purpose  by  illegal  means.*'(y)     And  also  that  '*  the  crime  of  conspiracy  is  complete 

if  two,  or  more  than  two,  should  agree  to  do  an  illegal  thing :  that  is,  to  effect  some- 

thiDg  in  itself  unlawful,  or  to  effect,  by  unlawful  means,  something  which  in  itself 

may  be  indifferent,  or  even  lawful."(A:)* 

{g)  Brose,  J.,  in  Rex  v.  Mawbey,  6  T.  R.  G36.  And  see  Rex  v.  The  Joarneymen  Tailors 
of  Cambridge,  8  Mod.  11.  If  one  man  alone  be  guilty  of  an  offence,  which  if  practised  by 
two,  would  be  the  subject  of  an  indictment  for  a  conspiracy,  he  is  civilly  liable  in  an  action 
for  reparation  of  damages  at  the  suit  of  the  person  injured.  By  Buller,  J.,  in  Pasley  v. 
Freeman,  3  T.  R.  58.     See  Reg.  v.  Rowlands,  17  Q.  B.  671  (79  E.  C.  L.  R.),/w«f,  p.  HO. 

(A)  3  Chit.  Crim.  L.  1139. 

(i)  By  Lord  Mansfield  in  the  case  of  the  prisoners  in  the  King's  Bench,  Hil.  T.,  26  Geo. 
3;  1  Hawk.  P.  G.  c.  72,  s.  2,  in  the  notes.     See  po8tj  p.  166. 

(;)  Per  Alderson,  B.,  Reg.  v.  Vincent,  9  C.  &  P.  91  (38  E.  C.  L.  R.),  and  in  Rex  v.  Sew- 
ard,  1  ^.  &  B.  713  (28  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  said,  *^  An  indictment  for  conspi- 
racy ought  to  show  either  that  it  was  for  an  unlawful  purpose,  or  to  effect  a  lawful  pur- 
pose by  unlawful  means ;"  but  in  Reg.  v.  Peck,  9  A  &  E.  6fi6  (36  E.  C.  L.  R.),  the  very 
le^rDed  Chief  Justice,  upon  this  dictum  being  cited,  said,  ''I  do  not  think  the  antithesis 
▼e7 correct;"  and  in  Reg.  v.  King,  7  Q.  B.  782  (53  E.  C.  L.  R.),  the  same  learned  Chief 
Justice  said,  **The  words  *  at  least  *  should  accompany  that  statement."  In  Rex  v,  Jones, 
4  B.  4  A.  345  (24  B.  C.  L.  R.) ;  1  N.  &  M.  78,  however,  several  learned  judges  gave  a  simi- 
lar definition  of  the  crime  of  conspiracy.     And  see  ante,  note  ((/).     C.  S.  G. 

(k)  Per  Tindal,  C.  J.,  delivering  the  opinion  of  all  the  judges  in  O^Connell  v.  Reg.,  1 1 
CI.  A  P.  155,/»otr,  p.  155. 

it  vary  the  legal  character  of  the  offence:  Hasen  v.  Comm.,  11  Harris  366.  Two  or  more 
persons  must  be  proved  guilty  or  a  conspiracy  will  not  be  established :  United  States  v. 
Oole,  5M'Lean  51.3. 

^  ^  State  p.  Cawood,  2  Stew.  360.  A  conspiracy  to  commit  a  misdemeanor  is  not  merged 
1b  the  commission  of  it:  State  v.  Murray,  15  Maine  100.  A  conspiracy  to  commit  a  felony 
▼ben  executed,  is  merged  in  the  felony ;  but  a  conspiracy  to  commit  a  misdemeanor  is  not 
merged  in  the  misdemeanor :  People  v.  Richards,  1  Mann.  216.  The  offence  of  conspiracy 
to  impede  an  officer  in  the  discharge  of  his  official  duty  will  not  merge  in  the  offence  of 
mpedicg  the  officer:  State  v.  Noyes,  25  Verm.  415.  A  mere  agreement  between  two  or 
oore  to  do  an  unlawful  act,  without  any  act  done  in  furtherance  of  the  common  design, 
li  not  ordinarily  an  indictable  offence  :  Torrey  v.  Field,  10  Verm.  353.  An  indictment  may 
^•ostained  whenever  there  is  a  conspiracy  for  an  unlawful  purpose,  or  to  effect  a  lawful 
purpose  by  unlawful  means:  Sute  v.  Rowley,  12  Conn.  101.  A.  (the  wife  of  B.)  and  C. 
▼tR  indicted  with  others  for  a  conspiracy  to  commit  adultery  ;  held,  that  the  indictment 
would  not  lie,  as  by  the  crime  of  adultery  the  combination  was  merged  in  the  greater 
<^<nce,  and  that  generally  when  the  concert  is  a  constitutional  part  of  the  act  to  be  done, 
*  pvty  convicted  of  the  major,  cannot  be  indicted  for  the  minor  offence :  Shannon  v. 
v^omm.,  2  Harris  226.  A  conspiracy  is  a  confederacy  to  do  an  unlawful  act,  or  a  lawful 
^tbj  unlawful  means,  whether  to  the  prejudice  of  an  individual  or  the  public,  and  it  is 
Bot  necessary  that  its  object  should  be  the  commission  of  a  crime :  State  v,  Burnham,  15 
A.  H.  394.  It  is  not  necessarily  a  punishable  crime  to  defraud  one  of  his  money,  goods, 
or  estate ;  nor  to  cheat  and  defraud  one  of  the  same,  nor  wrongfully  and  wickedly  to  ob- 
jtin  hii  money  and  other  property,  designedly  and  with  intent  to  defraud.  Therefore  an 
indictment  charging  a  conspiracy  with  such  intents,  and  specifying  no  criminal  means  de- 
•igfied  to  be  used  to  effect  such  intents  is  insufficient :  State  v.  Roberts,  34  Maine  320.  A 
^otpiracy  to  cheat  and  defraud  is  indictable  :  Rhoads  v.  Comm.,  3  Harris  272.  Conspi- 
^J  to  commit  a  felony  is  a  misdemeanor  merged  in  the  felony  when  committed  :  Comm. 
*•  Blackburn,  1  Duvall  4.  A  conspiracy  to  commit  a  higher  offence  merges  in  that  offence 
>i  committed :  but  in  case  of  a  conspiracy  to  commit  a  crime  of  the  same  grade,  there  is 
BO  merger :  Sute  o.  Mayberry,  48  Maine  218  ;  Comm.  v.  Delany,  1  Grant  224. 
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AmoDgst  the  most  flagrant  instances  of  conspiracies  against  the  public  jns^oe 
of  the  Kingdom,  may  be  mentioned  a  case  in  which  the  defendants  were  charged 
with  a  conspiracy,  in  causing  a  man  to  be  executed  for  a  robbery,  which  they  kneur 
he  was  innr)ccnt  of,  with  intent  to  get  into  their  possession  the  reward  offered  l>j 
Act  of  Parliament.(Z)     And  it  would  have  been  equally  a  conspiracy,  though  tlie 
defendants  had  failed  in  their  infamous  design,  and  the  man  had  been  acqaitte<]. 
Indeed  one  of  the  more  ancient  descriptions  of  conspiracy  is  "  a  consultation  and 
agreement  between  two  or  more  to  appeal,  or  indict  an  innocent  person  falsely  aod 
maliciously  of  felony,  whom  accordingly  they  cause  to  be  indicted  or  appealed;  and 
afterwards  the  party  is  lawfully  acquitted  by  the  verdict  of  twelve  men."(w)     But 
of  this  description  it  is  observed,  that  the  lawful  acquittal  of  the  party  grieved  does 
not  appear  to  be  required  in  order  to  make  the  offenders  guilty  of  conspiracy.(9i) 
The  description  of  conspirators  in  the  old  statute,  33  Edw.  1,  st.  2  (sometimes 
cited  as  21  Edw.  1),  is,  '^  that  conspirators  be  they  that  do  confeder  or  bind  them- 
selves by  oath,  covenant,  or  ot^or  alliance,  that  every  of  them  shall  aid  and  bear  the 
other  falsely  and  maliciously  to  indict,  or  cause  to  indict,  or  falsely  to  move  and 
maintain  pleas ;  and  also  such  as  cause  children  within  age  to  appeal  men  of  felony, 
whereby  they  are  imprisoned  and  sore  grieved;  and  such  as  retain   men  in  the 
country  with  liveries  or  fees  for  to  maintain  their  malicious  enterprises ;  and  this 
*1IA1  ^^^i^^^^^  ^^  ^^^1  ^   ^^^  ^takers  as  to  the  givers,  and  to   stewards  and 
-^  bailiffs  of  great  lords,  who  by  their  seigniority,  office,  or  power,  undertake  to 
bear  or  maintain  quarrels,  pleas,  or  debates,  that  concern  other  parties  than  such  as 
touch  the  estate  of  their  lords  or  themselves."     From  which  definition  of  conspira- 
tors it  is  said  that  it  seems  clearly  to  follow  that  not  only  those  who  actually  caose 
an  innocent  man  to  be  indicted,  and  also  to  be  tried  upon  the  indictment,  where- 
upon he  is  lawfully  acquitted,  are  properly  conspirators,  but  that  those  also  ar^ 
guilty  of  this  offence,  who  barely  conspire  to  indict  a  man  falsely  and  maliciouslyi 
whether  they  do  any  act  in  prosecution  of  such  conspiracy  or  not ;  for  the  words  o* 
the  statute  seem  expressly  to  include  all  such  confederacies  under  the  notion  of  oof 
spiracy,  whether  there  be  any  prosecution  or  not.(o)     But  it  is  also  swd  that  mc^ 
it  docs  not  appear  to  have  been  solemnly  resolved  that  persons  offending  by  a  fal^^ 
and  malicious  accusation  against  another  are  indictable  upon  thb  statute,  it  seeidi^ 
to  be  more  safe  and  advisable  to  ground  an  indictment  for  such  offence  upon  th^ 
common  law  than  upon  the  statute. (^) 

A  conspiracy  of  this  kind  appears,  therefore,  to  consist  in  the  unlawful  agreemen^T 
to  injure  a  person  by  a  false  charge ;  though  it  be  in  no  way  prosecuted.    An(^^ 
whether  the  conspiracy  be  to  charge  a  temporal  or  an  ecclesiastical  offence  on  tJ^- 
innocent  person,  it  is  the  same  thing.(^) 

A  conspiracy  to  indict  a  person  for  the  purpose  of  extorting  money  from  him  is  a 
misdemeanor,  whether  the  charge  be  or  be  not  false. (r) 

It  seems  not  to  be  any  justification  of  a  confederacy  to  carry  on  a  false  and  mali- 
cious prosecution,  that  the  indictment  or  appeal  which  was  preferred,  or  intended  to 
be  preferred  in  pursuance  of  it,  was  insufficient,  or  that  the  court  wherein  the  prose- 
cution was  carried  on  or  designed  to  be  carried  on  had  no  jurisdiction  of  the  cause, 
or  that  the  matter  of  the  indictment  did  import  no  manner  of  scandal,  so  that  the 

(/)  Rex  V.  Macdaniel,  1  Leacb  45.  And  see  Post.  130.  See  also  arUej  vol.  1,  p.  686.  It 
should  seem  that  the  only  objection  to  this  being  treated  as  a  conspiracy  was  that  which 
might  arise  from  its  being  considered  as  a  crime  of  the  highest  degree  (t.  e.  murder)  in 
which  the  misdemeanor  would  be  merged. 

(m)  3  Inst.  143 ;  4  Black.  Com.  136. 

(n)  1  Hawk.  P.  C.  c.  72,  s.  2.  In  the  case  of  Rex  v.  Spragg,  2  Burr.  998,  Serjt.  Dary^ 
said,  '*  There  is  a  distinction  between  a  writ  of  conspiracy  and  an  indictment  for  conspi-^' 
racy.  In  an  action  the  damage  is  the  gist  of  the  action  ;  and  therefore  the  writ  and  decla — 
ration  must  charge  *  that  he  was  indicted  and  sustained  damage  ;'  but  that  is  not  necessarjT^ 
in  an  indictment,  which  is  for  an  offence  against  the  public.  And  this  distinction  explain^ 
Lord  Coke*s  meaning  in  3  Inst.  143." 

(o)  1  Hawk  P.  C.  c.  72,  s.  2.  (p)  Ibid. 

Iq)  Reg.  V.  Best,  2  Lord  Raym.  1167;  1  Salk.  174. 

(r)  Rex  V.  Hollingberry,  4  B.  &  G.  329  (10  E.  C.  L.  R.) ;  6  D.  &  R.  345 ;  8.  P.  Reg.  v.  Ja- 
cobs, 1  Cox  C.  C.  173  ;  but  whether  the  charge  be  true  or  false  is  material  on  the  questioi^ 
whether  the  prosecution  was  Innid  or  maltifide.    Ibid. 
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ymrty  grieved  was,  in  truth,  in  no  danger  of  losing  either  his  life,  liberty,  or  reputa- 
ioD.  For  notwithstanding  the  injury  intended  to  the  party  against  whom  such  a 
!ODf«deracy  is  formed  may  perhaps  be  inconsiderable,  yet  the  association  to  pervert 
lie  law,  in  order  to  procure  it,  seems  to  be  a  crime  of  a  very  high  nature,  and 
ostlj  to  deserve  the  resentment  of  the  law.(s)  Therefore,  on  an  indictment  for 
rickcdly  and  unlawfully  conspiring  to  accuse  another  of  taking  hair  out  of  a  bag, 
without  alleging  it  to  be  an  unlawful  or  felonious  taking,  it  was  said  by  Lord  Mans- 
leld  that  the  gist  of  the  offence  was  the  unlawful  conspiracy  to  do  an  injury  to 
UDOther  by  a  false  charge,  and  that  whether  the  conspiracy  be  to  charge  a  man  with 
aimioal  acts,  or  such  only  as  may  affect  his  reputation,  it  is  sufficient./^) 

Neither  is  it  any  plea  for  one  who  is  prosecuted  for  such  an  unlawful  confederacy, 
ibat  nothing  more  was  intended  by  him  but  only  to  give  his  testimony  in  a  r^ci-iq 
.^al  course  of  justice  against  the  *party  to  whose  prejudice  such  confederacy  *■ 
'\M  sappoeed  to  have  been  formed ;  for  notwithstanding  it  may  be  said  that  it  would 
be  a  great  discouragement  to  1^1  proceedings  to  make  persons  liable  to  a  criminal 
proeecution  for  barely  intending  to  give  their  evidence,  and  it  would  be  a  prejudg- 
ing of  a  cause  to  try  the  truth  of  the  testimony  intended  to  be  given  in  it  before  the 
cause  itself  is  determined,  yet  the  law  will  rather  venture  this  mischief  than  suffer 
00  flagrant  a  villany  to  go  unpunished.     However,  if  there  be  any  probability  that 
the  principal  cause  will  ever  be  tried,  it  seems  proper  to  apply  to  the  court  to  stay 
the  trial  of  the  confederacy  until  the  merits  of  the  principal  cause  be  determined. (t/) 
It  is  observed  that  it  appears  not  only  from  the  words  of  the  statute,  but  also  from 
the  plain  reason  of  the  thing,  that  no  confederacy  whatsoever  to  maintain  a  suit 
can  come  within  the  words  of  the  33  Edw.  1 ,  stat.  2,  unless  it  be  both  false  and 
malicious. (r)  And  several  persons  may  lawfully  meet  together  and  consult  to  prose- 
eote  a  guilty  person,  or  one  against  whom  there  is  probable  cause  of  suspicion  ;  but 
iH)t  to  prosecute  one  that  is  innocent,  right  or  wrong. (tr)  And  associations  to  prose- 
eute  felons,  and  even  to  put  the  laws  in   force   against  political  offenders,  are 
kwfiil.(x) 

In  the  following  case  it  was  holden  that  a  certificate  by  justices  of  the  peace  that 
IB  indicted  highway  is  in  repair,  is  a  legal  instrument,  recognized  by  the  courts  of 
kw,  and  admissible  in  evidence  after  conviction,  when  the  court  are  about  to  impose 
I  fine;  and  that,  consequently,  it  was  illegal  to  conspire  to  pervert  the  course  of  jus- 
tice by  producing  a  false  certificate  in  evidence  to  influence  the  judgment  of  the 
coort  The  indictment  stated  that  a  highway  was  indicted  as  being  out  of  repair, 
ud  a  plea  of  not  guilty,  but  that  it  was  intended  to  apply  to  withdraw  the  plea  and 
pktd  guilty ;  that  two  justices  of  the  county,  and  two  other  persons,  con.spired  to 
pcrrert  the  course  of  justice  and  impose  on  the  court  by  producing  a  false  certificate 
from  the  two  defendants,  who  were  justices,  that  the  road  was  in  repair,  and  that 
tbej  did  so.  There  was  a  verdict  against  the  two  justices,  and  a  rule  was  obtained 
to  arrest  the  judgment.  Upon  showing  cause  against  this  rule  the  counsel  for  the 
pTOfiecntion  went  at  large  into  a  discussion  of  the  doctrine  and  nature  of  conspira- 
ci«.  He  said  that  it  follows  from  the  very  nature  of  the  offence  of  conspiracy  that 
there  is  no  charge  of  any  specific  crime,  but  it  consists  wholly  in  the  unlawful  com- 
bination ;  and  this  will  appear  fully  by  adverting  to  the  several  sorts  of  conspiracy 
to  be  found  in  the  Bookb.  1.  Where  the  subject-matter  is  neither  malum  prohibi- 
'vm.  nor  malum  in  se^  as  referred  to  the  individual ;  but  the  criminality  in  law  arises 
vbollj  from  the  conspiracy.  Such  as  an  agreement  to  maintain  each  other,  right  or 
*roni5/^)  wr  *  combination  amongst  laborers  or  mechanics  to  raise  their  wages.(«) 
cj  where  several  conspired  to  hiss  at  the  Birmingham  Theatre,  Lord  Mansfield 

(')  1  Hawk.  P.  C.  c.  72,  9.  3. 

(M  Hex  u.  Kispil.  RlAck.  R  3t)8 ;  3  Burr.  1320.     And  see  Pippet  v.  Ilearn,  5  B.  &  A.  G34 

V  K.  C.  I   R  ).  rtw/^,  p    58,  note  (/»). 

(•«)  1  Hawk.  \\  C.  c   Tl,  8  4.  (r)  I  Knwk.  P.  C.  c.  72,  s.  7. 

(»)  He;?,  r.  BeM,  1  Hulk.  174.     And  set  1  Hawk.  \\  C.  c.  72,  «.  7. 

.  («)Ut-x  r.  Murray,   1  Cb  =  i.  Burn's  Just.  817  ;  Mutlh.  Diir.  90;  Abbott,  C.  J.,  Guildhall 
1823.  6         »  »  » 

(I) »  Co.  .^«. 

(<)8Mod.  10;  but  tee  Reg.  v,  Rowlands,  17  Q   B  G71  (79  E.  0.  L.  II,),  pott,  p.  140. 
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*1201  *^^^^  ^^  indictable,  although  each  might  have  done  so  separately. (a)  So  a 
^  couibiuation  between  officers  in  the  service  of  the  East  India  Company  to 
resign  their  com misjsions  was  held  an  illegal- act;  and  consequently  a  resignaUon 
tendered  under  those  circumstances  was  held  not  to  be  a  determination  of  the  aer- 
vice.(5)  2.  Where  the  subject-matter  is  not  malum  prohibitum,  as  referred  to  the 
individual,  though  malum  in  se  ;  but  the  criminality  in  law  arises  from  the  conspi- 
racy, such  as  a  malicious  combination  against  a  trader  to  ruin  him  in  his  trad^.(c) 
So  the  taking  up  dead  bodies,  even  though  for  the  purposes  of  science  in  dissecting 
them,  is  now  held  an  indictable  offence  per  8e;(d)  yet  formerly  it  was  not  so  0(ni- 
sidercd,  but  even  then  it  was  held  that  an  indictment  lay  for  conspiracy  to  do  fl0.(e) 
A  false  indictment  is  no  crime  as  referred  to  the  individual, (/)  but  a  conspiracy  fbi 
that  purpose  subjects  the  offenders  to  the  villanous  judgment.((/)  The  private  slan- 
der of  another  by  an  individual  is  not  indictable ;  but  conspiring  to  charge  another 
with  slanderous  matter  is  so,(A)  though  no  legal  charge  be  actually  preferred.(f ) 
And  in  this  latter  case  it  was  held  that  the  Quarter  Sessions  had  jurisdiction  ovei 
conspirators.  It  is  the  same  with  private  immorality,  which  is  only  indictable 
when  coupled  with  a  conspiracy. (y)  So  two  or  more  joining  to  do  l^al  acts  with  a 
corrupt  intent  may  be  indicted. (^)  And  private  deceits,  coupled  with  a  conspiracy, 
are  indictable  on  that  account.(/)  3.  The  third  head  of  conspiracy  is  where  the 
subject-matter  is  malum  prohibitum,  as  referred  to  the  individual,  and  the  criminality 
in  law  is  thereby  aggravated  if  executed.  Of  this  nature  is  the  bare  attempt  to  sub- 
vert religion,(m)  or  public  justice;  and  the  latter  will  apply  to  both  descriptions  (A 
counts  iu  the  indictment.  Such  also  is  the  endeavor  to  dissuade  witnesses  from  giving 
evidence,(n)  or  the  preparation  of  witnesses,(o)  or  the  tampering  with  jurors.Q>)  Su<£ 
are  public  frauds  in  trade,(9)  or  public  cheats,(r)  or  deceit  or  collusion  in  the  King's 
courts,  or  any  consent  thereto.(«)  4.  Where  there  is  a  bare  conspiracy  unezecated,(<) 
or  where  the  conspiracy  by  the  execution  merges  in  a  higher  offence.v^u)  And  he  then 
argued  that  the  offence  charged  against  the  defendants  fell  within  the  principles  of  the 
*1 211  *^^^^'^  cases.  In  giving  his  judgment  in  this  case,  Ashhurst,  J.,  said,  **  The 
^  principal  question  is,  whether  a  conspiracy  to  pervert  the  course  of  justice 
by  producing  in  evidence  a  false  certificate  be  or  be  not  a  crime  ?  It  seems  to  mc 
that  a  greater  offence  can  hardly  be  stated  than  that  of  obstructing  or  perverting 
the  course  of  justice,  on  which  the  lives  and  properties  of  all  the  subjects  depend. 
And  Grose,  J.,  said,  '^It  is  laid  down  in  some  of  the  cases  that  an  attempt  te 
persuade  another  not  to  give  evidence  in  a  court  of  justice  is  indictable;  then  it 
cannot  be  doubted  but  that  an  attempt  to  mislead  the  court  by  miHrepresentation  if 
equally  criminal.  The  course  of  justice  is  perverted  if  the  certificate  of  the  jostica 
be  false.  If  they  agree  to  certify  that  a  road  is  in  repair  fur  the  purpose  of  per* 
verting  the  course  of  justice  it  is  a  crime  and  indictable ;  and  it  is  not  necessary 

(a)  Adod.  B.  R.  18  or  19  Geo.  3.  (b)  4  Burr.  2472. 

(c)  1  Stra.  144;  I  Lev.  125;  Rex  o.  Eccles,  1  Leach  274,  ^o«^,  p.  131  ;  Reg.  v,  Rowlands, 
17  Q.  B.  671  (79  E.  C.  L.  R.),po9t,  p.  140. 
(rf)  Rex  V.  Ly°°>  2  T.  R.  733. 

(e)  Rex  V.  Young,  cited  in  2  T.  R.  733.  This  was  an  indictment  for  a  conspiracj  to  pre- 
vent the  burial  of  a  corpse.  And  see  a  precedent  for  such  a  conspiracy,  2  Chit.  Grim. 
L.  36.  .     * 

(/)  1  Ed.  3,  Stat.  2,  c.  11 ;  2  Black.  Rep.  1328,  9. 

(ff)  Ibid.     See  as  to  the  judgment,  jpo«^,  p.  175.  (A)  1  Lev.  62;  1  Vent.  304. 

(f)  1  Salk.  174  ;  1  Stra.  193  ;  3  Burr.   1320. 

;/)  1  Salk.  382,  552  ;  3  Burr.  1434,  1878 ;  2  Lord  Raym.  1031  ;  4  St.  Tr.  516. 
[k)  Rex  V.  Robinson,  1  Leach  37 ;  8  Mod.  321 ;  1  Wills.  41  ;  3  Burr.  1439. 
7)  6  Mod.  42,  301 ;  2  Burr.  1 127  ;  2  Stra.  866.  (m)  Fitzg.  66. 

n)  1  Hawk.  P.  G.  c.  21,  s.  15 ;  2  Stra.  904.    And  see  Rex  v.  Sterenton,  2  East  R.  362. 

o)  Hob.  271 ;  3  Inst.  106  ;  2  Show.  1. 

p)  1  Saund.  300 ;  1  Lord  Raym.  148 ;  1  Burr.  510 ;  Rex  v.  Joliffe,  4  T.  R.  285 ;  Go.  Lit 

157. 

{q)  I  Sess.  Gas.  217 ;  Gomb.  16;  1  Sid.  409;  1  Ventr.  13. 

(r)  5  St.  Tr.  486 ;  1  Latch.  202 ;  1  Roll   Rep.  2;  2  Lord  Raym.  865  ;  1  Barnard  330. 

(i)  3  Edw.  1,  c.  29;  2  Inst.  212,  217. 

(t)  1  Lev,  02, 125;  1  Vent.  304;  3  Burr.  1320;  I  Lord  Raym.  379;  1  Sail.  174;  1  Stra. 
193  ;T.  Raym.  417. 

(u)  1  Lord  Raym.  711. 
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that  they  should  know  at  the  time  of  such  agr3emeDt  that  the  road  is  out  of  repair ; 
it  is  samcient  that  thej  did  not  know  that  the  fact  which  they  certified  to  he  true 
was  true"  And  Lawrence,  J.,  said,  *'  The  question  is,  whether  a  conspiracy  to  do 
an  act  from  which  the  puhlic  may  receiye  any  damage  he  or  he  not  indictahle  ?  At 
first  I  thought  this  a  yery  douhtnil  case,  hecause  it  struck  me  that  this  was  nn  act 
by  which  the  puhlic  would  not  suffer,  as  the  court  at  the  Assizes  were  not  hound  to 
receive  the  certificate  of  the  defendants,  it  not  heing  on  oath.  But  on  examination 
it  appears  that  the  practice  of  receiying  the  certificates  of  magistrates  respecting 
the  state  of  roads,  has  existed  as  far  as  the  memory  of  Hying  persons  extends,  and 
the  Books  carry  it  still  farther  hack.  I  haye  not  heen  ahle  to  discoyer  how  or  when 
the  practice  of  receiving  these  certificates  arose ;  hut  a  practice  that  has  heen  adopted 
in  the  courts  at  least  as  long  hack  as  the  reign  of  Charles  the  First,  goes  a  great 
way  to  show  what  the  law  is  upon  the  suhject.  And  this  is  not  the  only  instance 
of  receiving  certificates  in  evidence ;  certificates  of  hishops  with  respect  to  marriages 
are  received;  the  customs  of  London  are  certified  hy  the  recorder;  so  formerly 
were  the  certificates  received  from  the  captain  of  Calais ;  and  in  Cro.  Eliz.  502,  this 
court  said  that  they  would  give  credit  to  the  certificates  of  the  judges  in  Wales 
respecting  the  practice  of  their  court,  and  that  the  custom  of  the  court  is  a  law  in 
that  C9ttrt."(v) 

Where  one  brother  had  executed  a  conveyance  of  land  to  another  for  the  avowed 
object  of  giving  the  latter  a  colorable  qualification  to  kill  game,  and  to  get  rid  of  an 
iDformation  then  pending  against  him,  it  seems  to  have  been  considered  as  quite 
clear  that  they  were  both  guilty  of  an  indictahle  conspiracy. («?) 

A  count  alleged  that  C.  Staten,  J.  James,  and  J.  Broome  had  been  committed  for 

trial  for  having,  by  cheating  and  false  pretences,  obtained  from  W.  Hamp  £300,  and 

that  W.  Hamp  had  been  bound  by  recognizances  to  prosecatei  them ;  and  that  W. 

Hamp,  W,  Watkins,  and  W.  Probert,  intending  to  defeat  the  due  course  of  law, 

did  agree  amongst  themselves  and  with  the  wife  of  the  said  J.  Broome  that  W. 

Hamp  should  not  attend  to  prosecute  or  give  evidence,  and  should  receive  in  con- 

aideratioQ  thereof,  £400  from  the  said  wife  of  J.  Broome;  and  then  alleged  that 

W.  Hamp  *did  receive  the  £400.     The  three  following  counts  alleged  the  r*ioo 

object  to  be  to  defeat  and  obstruct  the  due  course  of  law.     The  prefatory  ^ 

tTerments  were  proved,  and  the  wife  of  J.  Broome  proved  that,  prior  to  the  trial 

for  cheating  Hamp,  she  met  the  now  defendants  at  a  tavern  ;  they  said  they  were 

sorry  to  carry  on  the  prosecution ;  and  if  she  would  give  them  £500  they  would 

not  do  so ;  and  afler  some  conversation  it  was  arranged  that  a  check  for  £400  should 

begiyeo,  and  it  was  given,  and  W.  Hamp  thereupon  told  her  that  they  would  not 

Luther  prosecute  her  husband.     W.  Hamp  had  been  bound  by  recognizances  in 

^00  to  prosecute.     For  the  defendants  it  was  alleged  that  J.  Broome  had  such 

ioihience  over  W.  Hamp  that  the  latter  had  made  an  affidavit  exculpating  J.  Broome 

^  any  participation  in  the  fraud,  and  that  he  was  thus  placed  in  the  dilemma 

that,  if  he  did  not  prosecute,  he  forfeited  his  recognizances,  and,  if  he  did  prose- 

eate,  he  might  be  indicted  for  perjury;  and  that  Probert,  who  was  his  guardian,  in 

order  to  extricate  his  ward  from  this  position,  had  been  a  party  to  the  compromise, 

but  without  any  intention  to  do  wrong,  or  to  obstruct  the  course  of  justice.      But 

W  Campbell,  C.  J.,  held  that,  if  the  necessary  effect  of  the  agreement  was  to 

<]efeat  the  ends  of  justice,  that  must  be  taken  to  be  the  object;  and  the  jury  were 

directed  to  say,  on  the  first  and  second  counts,  whether  the  defendants  did  agree 

^  to  prosecute  as  therein  alleged;  and  on  the  third  and  fourth  counts  whether 

they  conspired  to  obstruct  and  defeat  the  ends  of  justice.     If  they  did  so  agree  and 

conspire,  whatever  might  be  their  private  reasons,  it  was  the  duty  of  the  jury  to 

ooDTict  the  defendants.(x) 

(v)  B€x  V.  Mawbey,  6  T.  R.  619  to  638. 

(v)  Doe  dem.  Roberta  v.  Roberts,  2  B.  ft  A.  367. 

(x)  Reg.  V.  Hamp,  6  Cox  0.  0.  167.  Lord  Campbell,  C.  J.,  held  that  the  facts  did  not 
ivpport  the  eoanta  charging  a  conspiracy  to  obtain  money  from  the  wife  of  J.  Broome, 
^th  intent  to  cheat  him  of  it.  The  first  count  bad  only  the  word  "  agree,"  and  not  con- 
i^re,  and  on  its  being  said  that  this  count  did  not  charge  a  conspiracy,  Lord  Campbell 
"^^t  *' Nothing  turns  on  that.  Conspire  is  nothing :  agreement  is  the  thing." 
Tot.  in. — 7 
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Where  the  plaintiff  had  been  arrested  for  £38  at  the  suit  of  Cohen,  and  Blake 
had  become  bail  for  her,  and  some  proceedings  had  been  taken  against  him  as  bail, 
and  Blake,  Cohen,  Swajsland,  and  Solomon  went  to  the  plaintiff^s  lodgings,  and 
Blake  said  he  must  have  his  money  or  the  plaintiff  must  go  to  gaol,  and  stated  that 
Swaysland  and  Solomon  were  officers,  which  was  not  the  fact;  and  the  plaintiff 
being  frightened,  delivered  to  Blake  a  watch  and  other  articles,  and  Swajsland  and 
Solomon  wrote  two  papers,  which  were  signed  by  the  plaintiff  and  Blake,  and  which 
papers  stated  that  the  articles  were  deposited  with  Blake  as  a  security,  and  that  he 
should  be  at  liberty  to  sell  them  within  forty-two  days  unless  he  was  paid  in  the 
meantime ;  Lord  Lyndhurst,  C.  B.,  held  that,  as  the  defendants  all  acted  in  concert, 
they  were  guilty  of  a  conspiracy,  for  which  they  might  all  have  been  indicted.(y)* 

It  has  been  held  to  be  an  indictable  offence  to  conspire  on  a  particular  day  by 
false  rumors  to  raise  the  price  of  the  public  government  funds,  with  intent  to  injure 
the  subjects  who  should  purchase  on  that  day,  and  that  the  indictment  was  well 
enough  without  specifying  the  particular  persons  who  purchased  as  the  persons 
♦19^1  intended  to  be  injured,  and  that  the  public  government  *funds  of  this  king- 
^  dom  might  mean  British  or  Irish  funds,  which  since  the  Union  were  each  a 
part  of  the  United  Kingdom.  After  argument  in  arrest  of  judgment,  Lord  Ellen- 
borough,  C.  J.,  said,  *'I  am  perfectly  clear  that  there  is  not  any  ground  for  th6 
motion  in  arrest  of  judgment.  A  public  mischief  is  stated  as  the  object  of  this 
conspiracy;  the  conspiracy  is  by  false  rumors  to  raise  the  price  of  the  public 
funds  and  securities,  and  the  crime  lies  in  the  act  of  conspiracy  and  combination  to 
effect  that  purpose,  and  would  have  been  complete,  although  it  had  not  been  pursued 
to  its  consequences,  or  the  parties  had  not  been  able  to  carry  it  into  effect.  The 
purpose  itself  is  mischievous;  it  strikes  at  the  price  of  a  vendible  commodity  in  the 
market,  and  if  it  giv^  a  fictitious  price  by  means  of  false  rumors,  it  is  a  fraud 
levelled  against  all  the  public,  for  it  is  against  all  such  as  may  possibly  have  anything 
to  do  with  the  funds  on  that  particular  day."  Bayley,  J. :  "  It  is  not  necessary  to 
constitute  this  an  offence  that  it  should  be  prejudicial  to  the  public  in  its  aggregate 
capacity,  or  to  all  the  King's  subjects,  but  it  is  enough  if  it  be  prejudicial  to  a  dafls 
of  the  subjects.  Here  then  is  a  conspiracy  to  effect  an  illegal  end,  and  not  only  so, 
but  to  effect  it  by  illegal  means,  because  to  raise  the  funds  by  false  rumors  is  by 
illegal  means.  And  the  eifd  is  illegal,  for  it  is  to  create  a  temporary  rise  in  the 
funds  without  any  foundation,  the  necessary  consequence  of  which  most  be  to 
prejudice  all  those  who  become  purchasers  during  the  period  of  that  fluctuaticm." 
Dampier,  J. :  ^^  I  own  I  cannot  raise  a  doubt,  but  that  this  is  a  complete  crime  of 
conspiracy  according  to  any  definition  of  it.  1  he  means  used  are  wrong,  they  were 
false  rumors ;  the  object  is  wrong,  it  was  to  give  a  false  value  to  a  commodity  in  the 
public  market,  which  was  injurious  to  those  who  had  to  purchase." (2) 

In  the  argument  upon  the  foregoing  case  an  authority  was  cited  where  the 
defendants  being  acquitted  of  all  but  conspiring  to  impoverish  the  farmers  of  the 
excise,  it  was  objected  that  there  was  no  ofi'ence;  but  the  court  held  it  well,  because 
the  information  showed  that  the  excise  was  parcel  of  the  revenue  of  the  crown,  and 
so  the  impoverishment  of  the  farmers  of  excise  tended  to  prejudice  the  revenue  of 
the  crown. (a) 

It  seems  that  parties  may  be  guilty  of  a  conspiracy  to  raise  the  price  of  oil  by 
making  fictitious  sales. (6) 

A  conspiracy  to  obtain  money  by  procuring  from  the  lords  of  the  treasury  the 
appointment  of  a  person  to  an  office  in  the  customs  is  a  misdemeanor  at  common 

(y)  Bloomfield  v,  Blake,  6  C.  &  P.  7.5  (25  E.  C.  L.  R.). 
(z)  Rex  V.  De  Berenger,  3  M.  &  S.  67. 

(a)  Rex  V.  Starling,  1  Sid.  174. 

(b)  Rex  V.  Hilbers,  2  Chitty  Rep.  163.  This  was  a  motion  for  a  criminal  information 
for  a  conspiracy  to  raise  the  price  of  oil  by  making  fictitious  sales,  and  the  court  held  that 
it  must  appear  that  two  combined  together,  as  it  was  no  offence  for  an  individual  sepa- 
rately  to  endeavor. 

1  A  conspiracy  may  be  criminal,  altbongh  for  the  purpose  only  of  getting  poaaession  oF" 
land  bv  means  of  an  extorted  deed,  in  favor  of  the  legal  owner :  State  v.  Shooter,  ^ 
Rich.  72. 
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law.  The  counsel  for  the  defendant  proposed  to  argue  that  the  indictment  was  bad 
on  the  face  of  it,  as  it  was  not  a  misdemeanor  at  common  law  to  sell  or  to  purchase 
tn  office  like  that  of  a  coast  waiter,  and  that,  however  reprehensible  such  a  practice 
might  be,  it  could  only  be  made  an  indictable  offence  by  Act  of  Parliament.  But 
Lord  Ellenborough,  C.  J.,  said,  **  If  that  be  a  question  it  must  be  debated  on  a 
motion  in  arrest  of  judgment,  or  on  a  writ  of  error.  But  after  reading  the 
•case  of  Rex  v.  Vaug}ian^{c)  it  will  be  very  difficult  to  argue  that  the  offence  r^irtj. 
charged  in  the  indictment  is  not  a  misdemeanor/'  And  Grose,  J.,  in  passing  *- 
sentence,  likewise  observed  that  there  could  be  no  doubt  that  the  indictment  was 
sufficient,  and  that  the  offence  charged  was  clearly  a  misdemeanor  at  common 
law,(rf) 

Precedents  are  to  be  met  with  in  the  Books  of  indictments  for  conspiracies  to 
commit  riots.(e)  And  in  one  case,  it  was  said  by  a  learned  judge,  with  respect  to 
premeditated  and  systematic  tumults  at  a  theatre,  that  ''the  audience  have  certainly 
a  right  to  express  by  applause  or  hisses  the  sensations  which  naturally  present  them- 
selves at  the  moment;  and  nobody  has  ever  hindered,  or  would  ever  question,  the 
exercise  of  that  right.  But  if  any  body  of  men  were  to  go  to  the  theatre  with  the 
settled  intention  of  hissing  an  actor  or  even  of  damning  a  piece,  there  can  be  no 
doubt  that  such  a  deliberate  and  preconcerted  scheme  would  amount  to  a  conspiracy, 
and  that  the  persons  concerned  in  it  might  be  brought  to  punishment ;"(/)  and 
this  doctrine  has  been  recently  approved. (^) 

Where  some  of  the  counts  of  an  indictment  charged  the  defendant  with  con- 
spiring to  cause  a  great  number  of  persons  to  meet  together  for  the  purpose  of 
exciting  discontent  and  disaffection  in  the  minds  of  the  subjects  of  the  Queen,  and 
for  the  purpose  of  exciting  the  said  subjects  to  hatred  and  contempt  of  the  govern- 
ment and  constitution,  and  it  appeared  that  a  large  number  of  persons  had  assembled 
at  meetings,  at  which  violent  speeches  had  been  made  respecting  the  government 
and  constitution  and  the  people's  charter.     Alderson,  B.,  told  the  jury,  **  The  pur- 
pose which  the  defendants  had  in  view,  as  stated  by  the  prosecutors,  was  to  excite 
disaffection  and  discontent,  but  the  defendants  say  that  their  purpose  was  by  reason- 
able argument  and  proper  petitions  to  obtain  the  five  points  mentioned  by  their  learned 
coQDsel.     If  that  were  so,  I  think  it  is  by  no  means  illegal  to  petition  on  those 
poiDts.    The  duration  of  Parliaments  and  the  extent  of  the  elective  franchise  have 
undergone  more  than  one  change  by  the  authority  of  Parliament  itself ;  and  with 
respect  to  the  voting  by  ballot,  persons  whose  opinions  are  entitled  to  the  highest 
respect  are  found  to  differ.     There  can  also  be  no  illegality  in  petitioning  that  mem- 
bers of  Parliament  should  be  paid  for  their  services  by  their  constituents ;  indeed, 
thej  were  so  paid  in  ancient  times,  and  they  were  not  required  to  have  a  property 
qualification  till  the  reign  of  Queen  Anne,  and  are  now  not  required  to  have  it  in 
order  to  represent  any  part  of  Scotland  or  the  English  Universities."     And  the 
learned  Baron  directed  the  jury  to  say  whether  they  were  satisfied  that  the  de- 
fendants conspired  to  excite  disaffection,  and  if  they  were  to  find  them  guilty  of 
wDspiraey.(A) 

Several  cases  have  occurred  in  which  the  conspiring  and  contriving,  by  sinister 
neans,  to  marry  a  pauper  of  one  parish  to  a  settled  inhabitant  of  another,  in  order 
to  bring  a  charge  upon  it,  *have  been  considered  as  indictable  offcnces.(,t)  r^etQe 
It  ix  observed  respecting  a  conspiracy  of  this  kind,  that,  considering  the  ^ 
offence  is  a  prostitution  of  the  sacred  rites  of  marriage,  for  corrupt  and  mercenary 
porpoees,  and  that,  by  artful  and  sinister  means,  persons  are  seduced  into  a  connec- 
tion for  life  without  any  inclination  of  their  own,  and  contrary  to  that  freedom  of 
cbuice  which  is  peculiarly  required  in  forming  so  close  an  union,  and  on  which  the 

(f)  4  Burr.  2404.     Ante,  toI.  1,  p.  214.  {d)  Rex  v.  Pollman,  2  Campb.  229. 

(e)  2  Chit.  Crim.  L.  506,  note  (a).     See  Rex  v.  Vincent,  9  C.  ft  P.  91  (38  fi.  G.  L.  R.). 
(/)  By  Mansfield,  G.  J.,  in  Clifford  v.  Brandon,  2  Campb.  369. 

\9)  (iregory  v.  The  Dake  of  Brunswick,  6  M.  k  G.  953  (46  £.  C.  L.  R.) ;  3  C.  B.  481  (54 
E.C.L.R.);  1  G.  &  K.  24  (47  B.  C.  L.  R.). 
(A)  Keg.  V.  Vincent,  9  C.  ft  P.  91  (38  E.  G.  L.  R.).     See  O'Connell  v.  Reg.,  11  CI.  ft  F 

(*)  Rex  9.  Tarmnt,  4  Burr.  2106 ;  Rex  v.  Herbert,  1  East  P.  G.  c.  11,  s.  11,  p.  461 ;  Rex  v 
^pton,  Cald.  246 ;  8  Mod.  320. 
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happiness  of  them  both  so  entirely  depends ;  and  this  for  the  sake  of  some  gain  or 
saving  to  others  who  bring  about  such  marriage ;  in  this  light  it  seems  a  fit  ground 
for  criminal  cognizance,  not  only  as  being  a  great  oppression  upon  the  parties  them- 
selves more  immediately  interested,  but  as  an  offence  against  society  in  general, 
being  an  abuse  of  that  institution  by  which  society  is  best  continued  and  legal 
descents  preserved,  and  a  perversion  of  the  purposes  for  which  it  was  ordained.Qi') 
But  where,  upon  an  indictment  against  parish  officers  for  a  conspiracy  of  this  kind, 
it  appeared  that  a  man  of  one  parish  having  gotten  a  woman  with  chUd  belonging 
to  another,  the  defendants  had  agreed  with  the  man  (who  was  of  the  age  of  29), 
with  the  approbation  of  his  father,  to  give  him  two  guineas  if  he  would  marry  the 
woman,  and  that  he  afterwards  married  her  on  such  condition,  and  received  the 
money  from  the  defendants  immediately  after  the  marriage ;  and  it  was  also  sworn, 
both  by  the  man  and  the  woman,  that  they  were  willing  to  marry  at  the  time;  Bui- 
ler,  J.,  directed  an  acquittal,  notwithstanding  the  proof  of  the  money  having  been 
given  to  procure  such  consent;  and  this  after  the  putative  father  had  been.tsJLen  up 
under  a  magistrate's  warrant,  and  was  in  custody  of  the  overseers.  And  that 
learned  judge  held  it  necessary,  in  support  of  such  an  indictment,  to  show  that  the 
defendants  had  made  use  of  some  violence,  threat,  or  contrivance,  or  used  some 
sinister  means  to  procure  the  marriage  without  the  voluntary  consent  or  inclination 
of  the  parties  themselves ;  and  that  the  act  of  marriage,  being  in  itself  lawful,  a 
conspiracy  to  procure  it  could  only  amount  to  a  crime  by  the  practice  of  some  undue 
means.  (A;) 

In  a  case  where  the  indictment  stated  the  marriage  to  have  been  procured  by 
threats  and  menaces  against  the  peace,  &c.,  it  was  holden  to  be  sufficient,  without 
averring  in  terms  that  the  marriage  was  against  the  will  or  consent  of  the  parties, 
though  that  must  be  proved.(/) 

And  it  has  since  been  held  that  an  indictment  does  not  lie  for  conspiracy  merely 
to  exonerate  one  parish  from  the  charge  of  a  pauper  and  to  throw  it  on  another, 
nor  for  conspiring  to  cause  a  male  pauper  to  marry  a  female  pauper  for  that  pur- 
pose, it  not  being  stated  that  the  conspiracy  was  to  effect  such  marriage  by  force, 
threats,  or  fraud,  or  that  it  was  so  effected  in  pursuance  of  the  conspiracy.(m)  An 
allegation  in  such  an  indictment  that  a  poor  unmarried  woman  in  a  parish  was  with 
*'[2(M  ^^^^^  ^  ^^^  equivalent  '''to  an  allegation  that  she  was  chargeable  to  such  par- 
^  ish.(n)  And  it  has  been  doubted  whether  an  allegation  that  the  defendants 
conspired  together  for  the  purpose  of  exonerating,  is  equivalent  to  an  aU^ation  that 
they  conspired  to  exonerate. (o) 

Upon  an  indictment  for  conspiring  together,  and  giving  the  husband  money  to 
marry  a  poor  helpless  woman,  who  was  an  inhahUant  of  B.,  in  order  to  settle  her  in 
the  parish  of  A.,  where  the  husband  was  settled,  judgment  was  arrested,  because  it 
was  not  averred  that  she  was  last  legally  settled  in  B.(  »)  But  it  is  observed,  that 
it  seems  to  be  perfectly  immaterial  where  the  woman  s  settlement  was,  if  it  were 
not  in  A.,  provided  that  fact  distinctly  appeared.(^)  It  is  further  said,  however, 
that  it  is  usual  to  aver  the  settlements  of  the  parties  in  their  respective  parishes, 
and  also  that  the  woman  was  chargeable  to  her  own  parish  at  the  time,  though  this 
latter  has  never  been  adjudged  to  be  necessary,  nor  seems  to  be  required  according 
to  the  general  rules  which  govern  the  offence  of  conspiracy. (r)  It  should  seem 
that  in  such  cases  both  the  purpose  and  the  means  used  are  clearly  unlawfiil. 

U)  1  East  P.  C.  c.  11,  B.  11,  p.  461. 

(k)  Rex  V.  Fowler,  1  East  P.  C.  c.  11,  p.  461.  And  the  learned  judge  said  that  this 
point  bad  been  so  ruled  several  times  by  several  judges. 

(/)  Rex  V.  Parkhouse,  1  East  P.  C.  c.  11,  s.  11,  p.  462,  Duller,  J. 

(Ill)  Rex  ©.  Seward,  1  A.  A  E.  706  (28  E.  C.  L.  R.) ;  3  N.  &  M.  557. 

(n)  Per  Lord  Denman,  C.  J.,  and  Taunton,  J.,  Ibid. 

(o)  Per  Williams,  J.,  Ibid.,  citing  Rex  v.  Nield,  6  East  417.  But  see  Rex  v.  Ridgway,  5 
B.  k  A.  527  ^7  B.  C.  L.  R),  where  it  was  held,  that  in  a  conviction  for  attending  a  meet- 
ing for  carrying  on  a  combination  of  journeymen  for  the  purpose  of  obtaining  an  advance 
of  wages,  the  words  **for  the  purpose  of  obtaining,"  were  synonymous  with  the  words  '*  to 
obtain,"  in  the  39  k  40  Geo.  3,  c.  106,  s.  4,  and  Rex  v.  Nield,  was  doubted  by  Lord  Ten- 
terden,  C.  J. 

ip)  Rex  V.  Edwards,  8  Mod.  320.  (q)  1  East  P.  C.  c.  11,  s.  U,  p.  462. 

(r)  Id.  Ibid. 
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Conspiring  to  let  a  pauper  land  to  the  intent  that  he  may  gain  a  settlement  is 
illegal.(0 

Conspiring  to  charge  a  man  with  being  the  father  of  a  bastard  child,  with  intent 
to  extort  money  from  him,  is  indictable ;  and  where  the  object  is  stated  to  be  to 
extort  money,  it  is  immaterial  whether  the  woman  is  or  is  not  pregnant. (^  And 
conspiring  to  make  such  a  charge,  though  without  any  intent  to  extort  money,  is 
indictable ;  and  it  is  not  necessary  to  state  in  the  indictment  that  the  charge  wan 
false,  or  that  the  child  was  likely  to  be  chargeable.  The  court  doubted  upon  the 
objection  that  the  charge  was  not  stated  to  be  false,  but  ultimately  they  held  the 
indictment  to  be  sufficient,  as  the  defendants  were  at  least  charged  with  conspiring 
to  accuse  the  prosecutor  of  fornication,  and  although  that  was  spiritual  defamation, 
conspiring  to  do  it  was  a  temporal  offence.(u) 

The  frauds  practised  by  swindlers  may  sometimes  be  indictable  as  conspiracies. 
In  a  case  which  has  been  mentioned  in  a  former  part  of  this  work,(z;)  where  the 
prisoner  had  been  acquitted  upon  a  charge  of  forgery,  he  was  afterwards  indicted 
with  two  of  his  associates  for  a  conspiracy  to  defraud.     The  indictment  charged 
that  the  defendants  Hevey,  Beatty,  and  M*Carty,  fraudulently  and  unlawfully  con- 
spired that  Beatty  should  write  his  acceptance  to  a  certain  paper-writing,  purporting 
to  be  a  bill  of  exchange,  &c.,  (the  tenor  of  which  was  set  out)  in  order  that  Hevey 
might,  by  such  acceptance,  and  by  the  name  M'Carty  being  indorsed  on  the  back 
thereof,  negotiate  the  said  paper-writing  as  a  good  bill  of  exchange,  ^truly   p^..  ty. 
drawn  at  Bath,  by  one  Jer.  Connell,  for  Smith  and  Co.,  as  partners  in  the   ^ 
business  of  bankers,  under  the  style  of  Bath  Bank,  as  persons  well  known  to  them 
the  said  defendants,  and  thereby  fraudulently  to  obtain  from  the  King*s  subjects 
goods  and  moneys ;  that  Beatty,  in  pursuance  of  such  conspiracy  and  agreement,  did 
fraudulently  and  unlawfully  write  his  acceptance  to  the  said  paper-writing  to  the 
teuor  following,  viz.,  "  Accepted,  20  Nov. — 81,  R.  B.,"  well  knowing  the  firm  of 
Smith  k  Co.  to  be  fictitious;  that  the  defendants  procured  the  indorsement  '^B. 
M'Carty"  to  be  written  on  the  same,  and  that  the  said  Hevey,  in  pursuance  of  such 
fraudulent  conspiracy,  did  utter  the  said  pa  per- writing  to  one  S.  Read,  as  and  for  a 
good  bill  of  exchange,  truly  drawn,  &c.,  and  accepted  by  the  said  Beatty  as  a  person 
able  to  pay  the  said  sum  of  £30,  in  order  to  negotiate  the  same,  and  by  means 
thereof  did  fraudulently  obtain  a  gold  watch,  value  twelve  guineas,  and  £7  8^.  in 
money;  whereas,  in  truth,  at  the  time  of  drawing,  accepting,  and  uttering  the  said 
bill,  there  were  no  such  persons  as  Smith  &  Co.  in  the  business  of  bankers  at  Bath, 
»nd  the  said  Beatty  was  not  of  sufficient  ability  to  pay  the  said  $30,  they,  the 
defendants,  well  knowin<;  the  same,  &c.,  whereby  they  defrauded  the  said  S.  Read 
of  the  said  goods  and  moneys.     The  fact  so  charged  being  fully  pruved,  the  defend- 
ants were  convicted.(to) 

A  conspiracy  to  raise  money  by  means  of  a  bill  importing  to  be  a  country  bank 
hill,  where  there  is  no  such  bank,  and  none  of  the  parties  are  of  ability  to  pay  the 
bill,  is  indictable,  (x) 

In  a  case  of  later  occurrence  the  defendants  were  convicted  on  an  indictment 
which  charged  them  with  a  conspiracy  to  cause  themselves  to  be  believed  persons  of 
l*'ge  property  for  the  purpose  of  defrauding  tradesmen.(y)* 

(«j  Per  cur.  Rex  v.  Edwards,  8  Mod.  320. 

(0  Rex  r.  Annstrong,  1  Ventr.  304 ;  1  Lev.  62  ;  Sid.  68. 

(»)  Reg  p.  Best,  8  Lord  Raym.  1167.  (t>)  AnU,  vol.  2,  p.  722. 

(»)  Rex  V.  Hevey,  2  East  P.  C.  c.  19,  s.  5,  p.  858.  note  (a). 

(')  Anonymous,  1782.  MSS.  Bajley,  J.,  Rose.  Cr.  Evid.  368.  Quxre  whether  this  be 
Dot  a  note  of  the  preceding  case. 

Cv)  Rex  V.  Roberts,  1  Oampb.  399,  Lord  Ellenborongh,  C.  J.  See  Reg.  v.  Whitehouse, 
^CoxC.  C.  38,;h)«^ 

The  obtaining  goods  on  credit  bj  an  inBoIvent  person,  withont  disclosing  his  insol- 
^cocj,  aQ<|  without  having  any  reasonable  expectation  of  being  able  to  pay  for  such 
?^^,  in  and  by  means  of  the  fair  and  ordinary  coarse  of  his  business,  is  not  of  itself 
*Qch  an  nnlawfal  act  as  may  be  the  subject  of  the  conspiracy  ;  though  it  would  be  other- 
*^'*  it  teems,  in  the  case  of  a  purchase  made  without  any  expectation  of  payment.  The 
^bUining  poMeasion  of  goods  under  the  pretence  of  paying  cash  for  them  on  delivery,  the 
boyer knowing  thai  he  has  do  funds  to  pay  with,  and  appropriating  the  goods  to  his  own 
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Where  in  an  action  for  slander  it  appeared  that  certain  hrokers  were  in  the  habit 
of  agreeing  together  to  attend  sales  by  auction,  and  that  one  of  them  only  should 
bid  for  any  particular  article,  and  that  afler  the  sale  they  should  have  a  meeting, 
consisting  of  themselves  only,  at  another  place  to  put  up  to  sale  among  themselves, 
at  a  fair  price,  the  goods  that  each  had  bought  at  the  auction,  and  that  the  differ- 
ence between  the  price  at  which  the  goods  were  bought  at  the  auction,  and  the  fair 
price  at  this  private  resale,  should  be  shared  among  them ;  Gumer,  B.,  was  of 
opinion  that,  as  owners  of  goods  had  a  right  to  expect  at  an  auction  that  there  would 
be  an  open  competition  from  the  public,  if  a  knot  of  men  went  to  an  auction  upon 
an  agreement  among  themselves  of  the  kind  that  had  been  described,  they  were 
guilty  of  an  indictable  offence,  and  might  be  tried  for  a  conspiracy. («) 

Where  an  indictment  alleged  that  a  certain  joint  stock  company  had  been  estab- 
lished, the  capital  of  which  was  to  consist  of  2000  shares,  and  charged  the  defend- 
ants with  conspiring  to  fabricate  a  great  number  of  other  shares  in  addition  to  the 
^.  9Q-1  ^^^  2000  *and  it  appeared  that  the  company  had  not  been  l^ally  estab- 
-'  lishcd ;  Abbott,  C.  J.,  was  of  opinion  that,  if,  in  point  of  fact,  a  combination 
to  the  effect  stated  in  the  indictment  were  made  out,  such  conduct,  in  point  of  law, 
constituted  an  offence  punishable  in  a  criminal  way,  notwithstanding  the  original 
imperfection  of  the  company's  formation. (a) 

The  selling  unwholesome  provisions  is,  as  we  have  seen,  an  indictable  offence ;  and 
the  following  case  of  bartering  bad  and  unwholesome  wine  appears  to  have  been 
treated  as  a  conspiracy.  The  indictment  charged  that  the  defendants,  falsely  and 
deceitfully  intending  to  defraud  Thomas  Chowne  of  divers  of  his  goods,  &c.,  together 
deceitfully  bargained  with  him  to  barter,  sell,  and  exchange  a  certain  quantity  of 
pretended  wine,  as  good  and  true  new  Portugal  wine,  of  him  the  said  Fordenbourgh, 
for  a  cerfciin  quantity  of  hats  of  him  the  said  Chowne ;  and  that,  upon  such  bar- 
tering, &c.,  the  said  Fordenbourgh  pretended  to  be  a  merchant  of  London,  and  to 
trade  as  such  in  Portugal  wines,  when,  in  fact,  he  was  no  such  merchant,  nor  traded 
as  such  in  wines ;  and  the  said  Mackarty,  on  such  bartering,  &c.,  pretended  to  be  a 
broker  of  London,  when  in  fact,  he  was  not,  and  that  the  said  Chowne,  giving  credit 
to  the  said  fictitious  assumptions,  personating  and  deceits,  did  barter,  sell,  and 
exchange  to  Fordenbourgh,  and  did  deliver  to  Mackarty,  as  the  broker  between  the 
said  Chowne  and  Fordenbourgh,  for  the  use  of  Fordenbourgh,  a  certain  quantity  of 
hats,  of  a  cerUiin  value,  for  so  many  hogsheads  of  the  pretended  new  Portugal  wine ; 
and  that  Mackarty  and  Fordenbourgh,  on  such  bartering,  &c.,  affirmed  that  it  was 
true  new  Lisbon  wine  of  Portugal,  and  was  the  wine  of  Fordenbourgh,  when,  in  fact, 
it  was  not  Portugal  wine,  nor  was  it  drinkable  or  wholesome,  nor  did  it  belong  to 
Fordenbourgh,  to  the  great  deceit  and  damage  of  the  said  Chowne,  and  against  the 
peace,  &c  (&)  It  is  observed  of  this  indictment,  which  was  for  a  cheat  at  common 
law,  that  though  it  did  not  charge  that  the  defendants  conspired  eo  nomine,  yet  it 
charged  that  they  together,  &c..  did  the  acts  imputed  to  them,  which  might  be  con- 
sidered to  be  tantamount. (c)     The  case  was  considered  as  one  of  doubt  and  diffi- 

(z)  Levi  V.  Levi,  b*  C.  &  P.  239  (38  E.  C   L.  R.). 

{a)  Rex  r.  Mott,  2  C.  &  P.  521  (12  E.  C.  L.  R). 

{b)  Rejr.  r.  Mackarty,  2  Lord  Raym.  1179;  2  East  P.  C.  c.  18,  8.  5,  p.  823. 

(e)  2  East  P.  C.  c.  1*8,  s.  5,  p.  82*4. 

use,  in  fraud  of  the  seller,  is  such  a  fraud  or  cheat  as  may  be  the  subject  o^  a  conspiracy, 
lu  an  indictment  for  a  conspiracy  to  do  an  act  whicth  is  a  well  known  and  recognised 
offence  at  common  law,  the  object  of  the  conspiracy  may  be  described  by  the  general 
terms  by  which  it  is  familiarly  known;  if  the  alleged  purpose  be  the  doing  of  an  act 
which  is  not  unlawful  in  itself,  but  which  is  to  be  effected  by  the  use  of  unlawful  means, 
those  means  must  be  particularly  set  forth  ;  if  it  be  the  doing  of  an  act  which  is  not  an 
offence  at  common  law,  but  only  by  statute,  the  purpose  of  the  conspiracy  mast  be  set 
tbrth  in  such  a  manner  as  to  show  that  it  is  within  the  terms  of  the  statute:  Comm.  c. 
Eastman,  1  Cush.  189.  Where  A.  and  B.  were  indicted  for  a  conspiracy  to  defraud  the 
creditors  of  B.,  and  the  corpus  delicti  was  the  deposit  by  B.  with  A.  of  a  large  sum  of  money, 
and  the  proof  of  this  was  B.'s  declaration  after  he  had  been  arrested  by  the  procurement 
of  A.  and  the  other  creditors,  and  no  receipt  was  proven  and  all  the  circumstancea  were 
against  such  a  deposit ;  it  was  held  that  the  proof  was  wholly  unsatisfactory  to  support 
the  indictment,  though  there  was  some  evidence  that  A.  had  aided  B.  to  procure  his  dis- 
charge in  insolvency :  State  v.  Simons,  4  Strobh.  266. 
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calty,  bat  it  seems  that  judgment  was  ultimately  given  for  the  crown,  on  the  ground 
that  the  offence  was  conspiracy  (c?) 

A  count  allied  that  the  prisoners  unlawfully  did  conspire  by  divers  unlawful  and 
fraudulent  devices  and  contrivances,  and  by  divers  false  pretences,  unlawfully  to  win 
from  A.  Rhodes  the  sum  of  £2  10«.  of  his  money,  and  unlawfully  to  cheat  him  of 
the  same ;  the  prisoners  and  Rhodes  were  in  a  public-house,  and,  in  concert  with  the 
other  two  prisoners,  J.  Dewhurst  placed  a  pen-case  on  the  table,  and  lefl  the  room 
to  get  writing-paper.      Whilst  he  was  absent,  the  other  prisoners,  Hudson  and 
Smith,  were  alone  with  Rhodes,  and  Hudson  took  up  the  pen-case,  and  took  the 
pen  from  it,  placing  a  pin  in  the  place  of  it,  and  put  the  pen  he  had  taken  out  under 
the  bottom  of  Rhodes'  drinking-glass,  and  Hudson  then  proposed  to  Rhodes  to  bet 
Dewhurst,  when  he  returned,  that  there  was  no  pen  in  the  pen-case.     Rhodes  was 
induced  by  Hudsdn  *and  Smith  to  stake  fifty  shillings  in  a  bet  with  Dewhurst  r^icinq 
that  there  was  no  pen  in  the  pen-case,  which  money  Rhodes  placed  on  the  *- 
table,  and  Hudson  snatched  up  to  hold.     The  pen-case  was  then  turned  up  into 
Rhodes'  hand,  and  another  pen  with  the  pin  fell  into  his  hand,  and  then  the  prisoners 
took  his  money.     It  was  contended,  on  a  case  reserved,  that  this  was  a  mere  deceit 
not  concerning  the  public,  and  that  there  was  no  false  pretence  on  which  any  of  the 
prisoners  could   have  been  convicted  of  obtaining  money  by  false  pretences.     The 
prosecutor  intended  to  cheat  Dewhurst,  and  was  a  party  to  the  fraud,  and  could  not 
maintain  this  indictment.     Pollock,  C.  B. :  "  We  are  all  of  opinion  that  the  con- 
viction is  good.     The  expression  ^  by  false  pretences'  used  in  the  count  is  not  to  be 
construed  in  the  technical  sense  contended  for  by  the  counsel  for  the  prisoners.  We 
thiok  that  there  was  abundant  evidence  of  a  conspiracy  to  cheat.     Though  it  be  an 
ingredient  in  that  conspiracy  to  induce  the  man  who  is  cheated  to  think  that  he  is 
cbeatio!;  some  one  else,  that  does  not  prevent  those  who  use  that  device  from  being 
amenable  to  puoishment.''(e) 

We  have  seen  that  all  confederacies,  wrongfully  to  prejudice  a  third  person,  are 
considered  as  highly  criminal  at  common  law.(y')  And  where  a  woman,  living  in 
the  service  of  her  master,  conspired  with  another  man  that  he  should  personate  her 
loastcr,  and  in  that  character  should  solemnize  a  marriage  with  her,  which  was 
aooordiiigly  done,  for  the  purpose  of  afterwards  raising  a  specious  title  to  the  property 
of  the  master;  the  gist  of  the  indictment  was  for  the  conspiracy,  and  the  conviction 
^^  founded  on  that  ground.  And  it  was  considered  in  this  case  that,  though  no 
actual  injury  was  proved,  yet  it  was  the  province  of  the  jury  to  collect,  from  all  the 
circumstances  of  the  case,  whether  there  was  not  an  intention  to  do  a  future  injury 
to  the  person  whose  name  was  assumed.  (</) 

And  a  conviction  has  taken  place  upon  an  indictment;  which  charged  that  M.  A. 
French  was  a  person  of  ill-fame  and  bad  character,  and  a  common  prostitute,  and 
^  W^  B.  Serjeant  was  an  infant  within  the  age  of  21  years,  and  that  M.  A.  W. 
and  P.  D.  and  S.  J.,  intending  to  defraud  the  said  W.  B.  S.  of  his  property,  con- 
spired for  the  purpose  aforesaid  to  procure  a  marriage  to  be  solemnized  between  the 
^|d  W.  B.  S.  and  the  said  M.  A.  W.,  by  means  of  a  false  oath  to  be  taken  by  the 
^id  M.  A.  W.,  and  by  divers  false  pretences,  and  without  the  consent  of  the  mother 
of  the  said  W.  B.  S.,  his  father  being  dead,  and  that  the  said  M.  A.  W.  and  P.  D. 
^d  S.  J.,  in  pursuance  of  the  said  conspiracy,  did  prevail  on  the  said  W.  B.  S.  to 
Unseat  to  marry  the  said  M.  A.  W.,  and  by  means  of  such  persuasion,  and  by 
ineanB  of  a  false  oath  taken  by  the  said  M.  A.  W.,  in  order  to  obtain  a  license  for 
^e  Bolemnization  of  marriage  between  the  said  W.  B.  S.  and  the  said  M.  A.  W., 

(d)  2  East,  Ibid.     And  see  antey  vol.  2,  p.  612. 

(e)  Reg.  V.  Hadson,  Bell  C.  C.  263,  Gbannell,  B.,  "  If  the  count  had  omitted  the  words 
'bj  false  pretences,'  it  would  hare  been  good.''  Blackburn,  J. :  '<  If  proof  was  given  of  an 
Hreemeot  hj  fraudulent  devices  to  obtain  the  money,  which  is  the  substance  of  the  third 
MBnt,  ii  there  not  evidence  for  the  jury  ?"  See  the  case  on  another  point,  antej  vol.  1, 
p.  628. 

if)  Ante,  p.  116. 

(^)Eext>.  Taylor,  1  Leach  37  ;  2  East  P.  C.  c.  20,  s.  6,  p.  1010.  See  Wade  v.  Brough- 
^0, 3  Ves.  It  B.  172,  that  persons  conspiring  to  procure  the  marriage  of  a  female  for  the 
*^cof  her  fortune  may  be  indicted  for  a  conspiracy. 
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*l^(n  ^^^  cause  the  said  W.  B.  S.  to  *marry  the  said  M.  A.  W.,  and  a  marriage 
^  by  such  license  was  accordingly  solemnized  between  them,  without  the  leave 
of  the  mother  of  the  said  W.  B.  S.,  who  was  then  such  infant  as  afore8aid.(A) 

The  seduction  of  a  young  woman  may  be  attended  with  such  circumstances  as  to 
be  indictable  as  a  conspiracy.  A  case  is  reported  where  Lord  Orey  and  others  were 
charged,  by  an  information  at  common  law,  with  conspiring  and  intending  the  ruin 
of  the  Lady  Henrietta  Berkeley,  then  a  virgin  unmarried,  within  the  age  of  eighteen 
years,  one  of  the  daughters  of  the  Earl  of  Berkeley  (she  being  under  the  custody, 
&c.,  of  her  father),  and  soliciting  her  to  desert  her  father,  and  to  commit  whoredom 
and  adultery  with  Lord  Grey,  who  was  the  husband  of  another  daughter  of  the 
Earl  of  Berkeley,  sister  of  the  Lady  Henrietta,  and  to  live  and  cohabit  with  him ; 
and,  further,  the  defendants  were  charged,  that  in  prosecution  of  such  conspiracy, 
they  took  away  the  Lady  Henrietta  at  night  from  her  father's  house  and  custody, 
and  against  his  will,  and  caused  her  to  live  and  cohabit  in  divers  secret  places  wiUi 
Lord  Grey,  to  the  ruin  of  the  lady  and  to  the  evil  example,  &c.  The  defendants 
were  found  guilty,  although  there  was  no  proof  of  any  force,  but,  on  the  contrary,  it 
appeared  that  the  lady,  who  was  herself  examined  as  a  witness,  was  desirous  of 
leaving  her  father's  house,  and  concurred  in  all  the  measures  taken  for  her  departure 
and  subsequent  concealment.  It  was  not  shown  that  any  artifice  was  used  to  prevail 
on  her  to  leave  her  father's  house;  but  the  case  was  put  upon  the  ground  that  there 
was  a  solicitation  and  enticement  of  her  to  unlawful  lust  by  Lord  Grey,  who  was 
the  principal  person  concerned,  the  others  being  his  servants,  or  persons  acting  by 
his  command,  and  under  his  control. (t) 

A  count  alleged  that  the  prisoners  unlawfully  conspired,  &c.,  to  solicit,  persuade, 
and  procure,  and  in  pursuance  of  the  said  conspiracy  did  unlawfully  solicit,  incite, 
and  endeavor  to  procure  L.  M.,  an  unmarried  girl,  within  the  age  of  eighteen  years, 
to  become  and  be  a  common  prostitute,  and  to  commit  whoredom  and  fornication 
for  lucre  and  gain  with  men ;  and  it  was  urged,  in  arrest  of  judgment,  that  the 
count  was  bad,  as  it  did  not  aver  that  the  girl  was  chaste;  the  fact  of  a  loose  woman 
committing  fornication  was  not  punishable  by  law ;  but  it  was  held  that  the  count 
was  good,  as  it  charged  a  conspiracy  to  bring  about  an  illegal  condition  of 
things,  (u) 

A  count  charged  that  the  prisoners  did  between  themselves  conspire,  combine, 
confederate,  and  agree  together  knowingly  and  designedly  to  procure,  by  false  repre- 
sentations, false  pretences,  and  other  fraudulent  means,  J.  0.,  a  poor  child,  under 
the  ago  of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal 
connection  with  a  man  whose  name  is  to  the  jurors  unknown,  and,  upon  a  case 
reserved,  the  judges  were  unanimously  of  opinion  that  this  count  charged  an 
indictable  offence  at  common  law.(y) 

An  indictment  has  been  held  to  lie  against  several  persons  for  conspiring  to  carry 
away  a  young  female  under  the  age  of  twenty-one  from  the  custody  of  her  parents 
and  instructors,  and  afterwards  to  marry  her  to  one  of  the  offenders,  contrary  to  the 
provisions  of  the  4  &  5  Ph.  &  M.  c.  8,  ss.  3  &  4,  and  also  for  conspiring  to  commit 
the  capital  felony  (under  the  3  Hon.  7,  c.  2,  s.  1)  of  taking  away  an  heiress  against 
her  will,  and  afterwards  marrying  her  to  one  of  the  defendants.*  The  young  lady, 
who  was  the  heiress  of  a  gentleman  of  large  fortune,  and  was  only  fifteen  years  of 
age,  had  been  placed  under  the  care  of  some  ladies  at  Liverpool,  for  the  purpose  of 
^.  01-1  finishing  her  education,  and  was  ^induced  to  leave  their  house  by  means  of 
-'  a  fictitious  letter,  fabricated  by  the  defendants,  who  conveyed  her  to  Gretna 

(A)  Rex  V.  Serjeant,  R.  &  M.  N.  P.  R.  352. 

(t)  Rex  V.  Lord  Grej,  3  St.  Tr.  519;  1  East  P.  C.  c.  11,  B.  10,  p.  460.  See  also  Rex  v. 
Delaval,  3  Burr.  1434. 

(n)  Reg.  V.  Howell,  4  F.  A  F.  160,  Bramwell,  B.,  and  the  Recorder. 

(j)  ^^S'  ^'  Mears,  2  Den.  C.  C.  79.  The  indictment  also  contained  two  counts  framed 
to  charge  an  attempt  to  commit  the  offence  created  by  the  12  k  13  Vict.  c.  76  ;  bat  no 
opinion  was  expressed  as  to  these  cdunts.     See  ante^  vol.  1,  p.  9.'i6. 

1  A  confederacy  to  assist  a  female  infant  to  escape  from  her  father's  control,  with  a 
view  to  marry  her  against  his  will,  is  indictable  as  for  a  conspiracy  at  the  common  law  : 
Mifflin  V.  Comm.,  5  W.  &  Serg.  461. 
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Green,  where  she  was  indaoed  by  means  of  false  representations  to  go  through  the 
ceremony  of  a  Scotch  marriage,  and  to  consent  to  become  the  wife  of  one  of  the 
defendants :  and  the  defendants  were  con  rioted.  (A;) 

A  ease  is  reported  where  several  persons  were  convicted  on  an  indictment  which 
charged  them  with  conspiring  to  impoverish  one  H.  6.,  a  tailor,  and  to  prevent  him, 
by  indirect  means,  from  carrying  on  his  trade.(/)  This,  however,  appears  to  have 
been  considered  as  a  conspiracy  in  restraint  of  trade,  and  so  far  a  conspiracy  to  do 
an  unlawful  act  affecting  the  public. (m)^ 

If  traders  conspire  to  defeat  their  creditors  by  disposing  of  their  goods  in  con- 
templation of  bankruptcy,  they  are  guilty  of  a  conspiracy  at  common  law.(n) 

So  if  bankers  combine  to  deceive  and  defraud  the  shareholders  by  publishing 
false  balance  sheets,  they  are  indictable  for  a  conspiracy. (o) 

Where  the  prisoners  were  indicted  for  a  conspiracy  to  cheat  one  Edwards,  and 
the  case  was  that  the  prisoners  had  made  false  representations  as  to  the  amount  of 
profits  of  a  business  carried  on  by  one  of  them,  and  thereby  induced  Edwards  to 
enter  into  partnership  with  one  of  them ;  it  was  held,  that  they  were  liable  to  be 
indicted  for  the  conspiracy,  although  no  action  might  lie  for  the  false  representation, 
as  it  was  not  in  writing,  so  as  to  satisfy  the  9  Geo.  4,  c.  14,  s.  16. (^O 

An  indictment  will  not  lie  for  conspiring  to  commit  a  civil  trespass  upon  pro- 
perty, by  agreeing  to  go,  and  by  going  into,  a  preserve  for  hares,  the  property  of 
another,  for  the  purpose  of  snaring  them,  though  it  be  alleg^  to  be  done  in  the 
night-time,  and  that  the  defendants  were  armed  with  offensive  weapons,  for  the 
porpose  of  opposing  resistance  to  any  ende«ivors  to  apprehend  or  obstruct  them. 
And  Lord  Ellenborough,  C.  J.,  in  pronouncing  the  judgment  of  the  court,  said,  "  I 
«hould  be  sorry  that  the  cases  in  conspiracy  a^rainst  individuals,  which  h  tve  gone 
£ir  enough,  should  be  pushed  still  farther.  I  should  be  sorry  to  have  it  doubted 
whether  persons  agreeing  to  go  and  sport  upon  another's  ground,  in  other  words,  to 
commit  a  civil  trespass,  should  be  thereby  in  peril  of  an  indictment  for  an  offence 
which  would  subject  them  to  infamous  puni!*hment."(^)  It  may  be  observed 
Hhat  it  was  not  stated  in  the  indictment  that  the  weapons  were  dangerous^  r*1^*> 
nor  that  the  defendants  conspired  to  go,  &c.,  with  strong  hand.  '- 

But  this  case  is  overruled  by  Rpg.  v.  Rowlands^ii-)  where  Lord  Campbell,  C.  J., 
said,  "  I  have  no  doubt  whatever  that  it  was  wrongly  decided.  Goijig  into  the 
proeecntor's  close  against  his  will,  armed  with  offensive  weapons  for  the  purpose  of 
opposing  any  persons  who  should  endeavor  to  apprehend,  obstruct,  or  prevent  them, 
Tooid  in  itself  be  an  indictable  offence;  and  conspiring  to  commit  such  an  offence 
oiugt  be  an  indictable  conspiracy.''* 

(i)  Rex  r.  Wakefield,  2  Lew.  1.  The  raarriaj^e  being  in  Scotland,  an  indictment  for 
f<elony  under  the  .3  Hen.  7,  c.  2,  b.  1,  could  not  have  been  Rupported,  and  there  was  no 
evidence  to  support  an  indictment  under  the  A  k  b  Ph.  k  M.  c.  8,  s.  4.  See  vol  I,  p.  942, 
^^.  An  indictment  was  preferred  upon  the  A  k  b  Ph.  k  M.  c.  Q,  a.  3,  but  no  judgment 
gireo  apon  it. 

(0  Rex  V.  Eccles,  1  Leach  274. 

(«)  Bj  Lord  Ellenborough,  C.  J.,  in  Rex  v.  Turner,  13  East  228.  See  per  Lord  Camp- 
bell C.  J.,  Reg.  V.  Rowlands,  17  Q.  B.  671  (79  E.  C.  L.  R.). 

(n)  Reg.  V.  Hall,  \Y.  k¥,  33,  Watson,  B.         (o)  Reg.  v.  Esdaile,  \Y,  kY.  213. 

[f]  Rfg.  V.  Timothj,  1  P.  &  P.  39,  Chnnnell,  B. 

(9)  Rex  V.  Tamer,  13  East  228,  231.  But  qu.  as  to  that  which  is  reported  in  this  case 
(p-  230)  to  have  been  said  by  Lord  Ellenborough  in  the  course  of  the  argument,  viz.,  that 
''oi/the  caseflTin  conspiracy  proceed  upon  the  ground  that  the  object  of  the  combination 
iito  be  effected  by  some  falsity.''  The  facts  stated  in  this  case  would  constitute  an 
ofleoce  within  the  9  Geo.  4,  c.  69,  ante.,  vol.  I,  p  639,  and  it  is  conceived  that  a  conspiracy 
to  commit  an  offence  within  that  statute  would  be  indictable,  although  not  carried  into 
effect:  see  Rex  v.  Wakefield,  supra.  See  also  the  observations  on  this  case  in  Deac.  Game 
L.  175.    C.  S.  G. 

(r)17Q.  B.  671  (79  E.  C.  L.  R.). 

*  An  aisociation,  the  object  of  which  is  to  adopt  measures  that  have  a  tendency  to  im- 
poveriih  a  person — that  is  to  diminish  bis  gains  and  profits — is  lawful  or  unlawful,  as  the 
neani  by  which  that  object  is  to  be  effected  are  lawful  or  unlawful :  Comm.  v.  Hunt,  4 
Mete.  111. 

'  An  indictment  will  not  lie  for  a  conspiracy  to  commit  a  mere  civil  trespass  :  State  v, 
Strtv,  42  N.  H.  393.  A  conspiracy  to  commit  an  assault  and  battery  is  indictable; 
^^^t^  ff.  pQtBam,  6  Casey  296. 
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In  a  case  where  the  defendaDts  were  charged  with  Gonspiring  to  cheat  and  defraud 
Oeneral  Maclean,  by  selling  him  an  unsound  horse,  it  appeared  that  one  of  the 
defendants,  named  Pywell,  had  advertised  the  sale  of  horses,  undertaking  to  warrant 
their  soundness ;  and  that,  upon  application  by  General  Maclean,  at  Pywell's  stables, 
another  of  the  defendants  stated  to  him  that  he  had  lived  with  the  owner  of  a  horse, 
which  he  then  showed  to  the  General ;  that  he  knew  the  horse  to  be  perfectly  sound, 
and,  as  ^the  agent  of  Pywell,  would  warrant  him  to  be  sound.  General  Maclean 
purchased  the  horse,  takiug  a  receipt,  in  which  the  horse  was  mentioned  as  war- 
ranted sound,  and  to  be  returned  if  not  approved  of  within  a  week.  It  was  dis- 
covered, very  soon  after  the  sale,  that  the  animal  was  nearly  worthless.  Lord 
Ellenborough,  C.  J.,  was  of  opinion,  that  the  case  did  not  assume  the  shape  of  a 
conspiracy,  and  that  the  evidence  would  not  warrant  any  proceeding  beyond  that  of 
an  action  on  the  warranty,  for  the  breach  of  a  civil  contract.  And  if  this  were  to 
be  considered  as  an  indictable  offence,  then,  instead  of  the  actions  which  had  been 
brought  on  warranties,  the  defendants  ought  to  have  been  indicted  as  cheats,  and 
that  no  indictment,  in  a  case  like  this,  could  be  maintained,  without  evidence  of 
concert  between  the  parties  to  effectuate  a  fraud.(«) 

But  this  case  is  said  really  to  have  been  decided  on  the  ground  that  *'  one  of  the 
two  defendants,  though  acting  in  the  sale,  was  not  shown  to  have  been  aware  that  a 
fraud  was  practised,"(<)  and  it  is  now  settled  that  persons  may  be  guilty  of  a  con- 
spiracy to  defraud  another  in  the  fraudulent  sale  of  a  horse.  Thus  where  the 
defendants  conspired  to  make  a  false  representation  that  horses  were  the  property  of 
a  private  person  and  not  of  a  horse  dealer,  and  were  quiet  to  ride  and  drive,  and 
thereby  induced  a  gentleman  to  buy  them  at  a  large  price,  they  were  held  to  have 
been  rightly  convicted  on  a  count  which  charged  them  with  conspiring  by  false 
pretences  and  subtle  means  to  cheat  the  gentleman  of  his  money.(u) 

An  indictment  against  Brown  and  Carlisle  for  conspiracy  alleged  that  one  Sibson 
sold  to  Brown  a  mare  for  £39,  and  that  the  prisoners,  whilst  the  said  sum  was  un- 
paid, conspired  by  false  and  fraudulent  representations  that  the  said  mare  was  unsound 
of  her  wind,  and  that  she  had  been  examined  by  a  veterinary  surgeon,  who  had  pro- 
*1  ^^T  "^*^"^^^  ^^^  ^  roarer,  and  that  Brown  had  sold  her  for  *£27  to  induce  Sibson 
-^  to  receive  a  much  less  sum  in  payment  for  the  said  mare  than  Brown  had 
a&:recd  to  pay  Sibson  for  the  same,  and  thereby  to  cheat  Sibson  of  a  large  part  of 
the  said  sum  agreed  to  be  paid  for  the  said  mare.  The  mare  had  been  sold  by 
Sibson  to  Brown  for  the  price  as  alleged,  and  Sibson  had  agreed  to  trust  Brown  for 
the  price  till  after  a  fair.  The  prisoners  afterwards  conspired  to  send  a  false  account 
of  the  mare  to  Sibson,  and  thereby  to  get  him  to  forego  part  of  the  agreed  price; 
and,  in  pursuance  of  this  conspiracy,  they  sent  a  letter  to  Sibson,  stating  that  the 
mare  was  unsound  of  her  wind  and  had  been  examined  by  a  veterinary  surgeon,  and 
he  had  pronounced  her  a  roarer.  In  consequence  of  this  letter  Sibson  saw  Carlisle, 
who  stated  that  he  had  examined  the  mare  and  that  she  was  unsound,  which  he 
knew  to  be  false.  Sibson  afterwards  saw  Brown,  who  told  him  that  he  had  sold  the 
mare  for  £27  only  (which  was  false),  and  persuaded  him  to  receive  that  sum  in 
satisfaction  of  his  claim,  but  no  receipt  or  other  discharge  was  given.  It  was  con- 
tended that  no  indictable  offence  had  been  proved  or  charged  ;  for  that  the  facts 
proved  and  alleged  did  not  and  could  not  alter  the  position  of  Sibson,  as  the  pay- 
ment of  a  smaller  sum  was  no  satisfaction  of  the  larger  sum,  for  which  he  had  sold 
the  mare,  and  he  might  afterwards  enforce  the  payment  of  the  residue.  But,  upon 
a  case  reserved,  it  was  held  that  the  indictment  was  sustainable,  and  that  the  facts 
given  in  evidence  did  sustain  it.  The  substance  of  the  charge  is  that  the  prisoners 
conspired  to  use  unlawful  means,  namely,  false  representations,  to  induce  the  proAe- 
cutor  to  forego  a  part  of  his  claim ;  and  there  is  no  force  in  the  argument  that, 
because  the  prisoners  did  not  by  means  of  their  false  representations  alter  the  right 
of  the  prosecutor  to  his  full  claim,  the  indictment  is  not  sustainable;  since  in  no 
case  where  a  change  is  made  in  the  possession  of  a  chattel  through  a  fraud  is 
the  property  altered.     It  is  not  necessary  that  the  fraud  should  be  sucoestfful. 


! 


«)  Rex  V.  Hywell,  1  Stark.  R.  402  (2  E.  C.  L.  R.). 

0  Per  Lord  Denmaa,  G.  J.,  Reg.  v.  Kenrick,  5  Q.  B.  49  (48  E.  C.  L.  R.). 
(u)  Reg.  V.  Kenrick,  tupra.    See  this  case,  anie^  vol.  2,  p.  653. 
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The  offence  here  charged  and  proved   comes  within   the   legal   definition   of  a 
conspiracy,  (t?) 

An  indictment  cannot  be  supported  for  a  conspiracy  to  deprive  a  man  of  the 
office  of  secretary  to  an  illegal  unincorporated  trading  company.  Lord  Kllenborough, 
-C.  J.,  said  that  the  society  being  certainly  illegal,  to  deprive  an  individual  of  an 
office  in  it  could  not  be  treated  as  an  injury :  and  that  when  the  prosecutor  was 
secretary  to  the  st^ciety,  instead  of  having  an  interest  which  the  law  would  protect, 
he  was  guilty  of  a  crime. (m?) 

The  earlier  statutes  relating  to  the  combinations  of  workmen  were  repealed  by 
the  5  Geo.  4^  c.  95.  But  the  6  Geo.  4,  c.  129,  recites  that  the  provisions  of  the 
former  Act  had  not  been  found  effectual,  and  that  such  combinations  are  injurious 
to  trade  and  commerce,  dangerous  to  the  tranquillity  of  the  country,  and  especially 
prejudicial  to  the  interests  of  all  who  are  concerned  in  them,  and  that  it  was  expe- 
dient to  make  further  provision,  as  well  for  the  security  and  personal  freedom  of 
individual  workmen  in  *the  disposal  of  their  skill  and  labor  as  for  the  r^-ioj^ 
security  of  the  property  and  persons  of  masters  and  employers,  and  for  that  '- 
purpose  to  repeal  the  said  Act,  and  to  enact  other  provisions  and  regulations  in  lieu 
thereof,  and  then  repeals  the  said  Act  of  5  Geo.  4,  c.  95.  It  then  provides  that 
various  enactments  repealed  by  the  5  Geo.  4,  c.  95,  shall  remain  repealed.* 

By  the  6  Geo.  4,  c.  129,  s.  3,  **  if  any  person  shall,  by  violence  to  the  person  or 
property,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
inother,  force,  or  endeavor  to  force,  any  journeyman,  manufacturer,  workman,  or 
other  person  hired  or  employed  in  any  manufacture,  trade,  or  business,  to  depart 
from  his  hiring,  employment,  or  work,  or  to  return  his  work  before  the  same  shall 
he  finished,  or  prevent  or  endeavor  to  prevent  any  journeyman,  manufacturer, 
workman,  or  other  person  not  being  hired  or  employed,  from  hiring  himself  to,  or 
from  accepting  work  or  employment  from  any  person  or  persons ;  or  if  any  person 
shall  use  or  employ  violence  to  the  person  or  property  of  another,  or  threats  or  in- 
timidation, or  shall  molest  or  in  any  way  obstruct(a5)  another  for  the  purpose  of 
forcing  or  inducing  such  person  to  belong  to  any  club  or  association,  or  to  contribute 
to  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not  belong- 
ing to  any  particular  club  or  association,  or  not  having  contributed  or  having  refused 
to  contribute  to  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of 
his  not  having  complied  or  of  his  refusing  to  comply  with  any  rules,  orders,  resolu- 
tions, or  regulations  made  to  obtain  an  advance  or  to  reduce  the  rate  of  wages,  or  to 
lessen  or  alter  the  hours  of  working,  or  to  decrease  or  alter  the  quantity  of  work,  or  to 
regulate  the  mode  of  carrying  on  any  manufacture,  trade,  or  business,  or  the  manage- 
ment thereof;  or  if  any  person  shall,  by  violence  to  the  person  or  property  of  another, 
or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing  another,  force 
or  endeavor  to  force  any  manufacturer  or  person  carrying  on  any  trade  or  business, 
to  make  any  alteration  in  his  mode  of  regulating,  managing,  conducting,  or  carrying 
on  such  manufacture,  trade,  or  business,  or  to  limit  the  number  of  his  apprentices, 
or  the  number  or  description  of  his  journeymen,  workmen,  or  servants :  every  person 
BO  offending,  or  aiding,  abetting,  or  assisting  therein,  being  convicted  thereof  in 

(v)  Rep:.  V.  Carlisle,  Dears.  C.  C.  337.  Tn  Reg.  v.  Read.  6  Cox  C.  C.  134,  the  prisoners 
*«re  indicted  for  conspiring  to  cheat  by  selling  a  glandered  horse  as  a  sound  horse  ;  but 
Cresswell,  J.,  did  not  think  that  there  was  enough  evideace  to  leare  to  the  jury. 

(r)  Rex  r.  Stratton,  cor.  Lord  Ellenborough,  C.  J.,  1  Campb.  549,  in  the  notes.  See 
%.  r.  Hunt,  8  C.  A  P.  642  (34  E.  C.  L.  R.)  ;  ante,  vol.  2,  p.  442. 

(i)  In  Hilton  v.  Eckersley,  6  E.  &  B.  47  (88  E.  C.  L.  R.),  Lord  Campbell,  C.  J.,  said,  "  If 
!oing  npon  such  a  bond  (as  was  in  question  in  that  case)  could  be  considered  as  molest- 
JDg  or  obstructing  the  obligor  within  the  meaning  of  this  section,  the  bond  would  be 
illegal  andToid.  But  the  molestation  and  obstruction  here  contemplated  would  probably 
^  coQgidered  to  be  an  unlawful  act  of  the  same  kind  with  those  specifically  described." 

*  A  combination  is  a  conspiracy  in  law,  whenever  the  act  to  be  done  has  a  necessary 
tendency  to  prejudice  the  public,  or  oppress  individuals,  by  unjustly  subjecting  them  to 
the  power  of  the  confederates,  and  giving  effect  to  the  purposes  of  the  latter,  whether  of 
extortion  or  mischief  Every  association  therefore,  is  criminal,  whose  object  is  to  raise 
or  depress  the  price  of  labor  beyond  what  it  would  bring  if  it  were  left  without  artificial 
excitement:  Comm.  v,  Carlisle,  I  Journ.  of  Juris.  235,*  State  v,  Donaldson,  3  Vroom  151. 
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manner  hereinafter  mentioned,  shall  be  imprisoned  only,  or  shall  and  may  be 
imprisoned  and  kept  to  hard  labor  for  any  time  not  exceeding  three  calendar 
months."(y) 

Sec.  4.  ^^  This  Act  shall  not  extend  to  subject  any  persons  to  punishment  who 
shall  meet  together  for  the  sole  purpose  of  consulting  upon  and  determining  the 
rate  of  wages  or  prices,  which  the  persons  present  at  such  meeting,  or  any  of  them, 
shall  require  or  demand  for  his  or  their  work,  or  the  hours  or  time  for  which  he  or 
^■1 05-1  ^^6y  shall  work  in  any  manufacture,  trade  or  business,  or  who  ^shall  enter 
J  into  any  agreement,  verbal  or  written,  among  themselves,  for  the  purpose  of 
fixing  the  rate  of  wages  or  prices  which  the  parties  entering  into  such  agreement,  or 
any  of  them,  shall  require  or  demand  for  his  or  their  work,  or  the  hours  or  time  for 
which  he  or  they  will  work,  in  any  manufacture,  trade,  or  business ;  and  that  per- 
sons so  meeting  for  the  purposes  aforesaid,  or  entering  into  any  such  agreement  as 
aforesaid,  shall  not  be  liable  to  any  prosecution  or  penalty  for  so  doing,  any  law  or 
statute  to  the  contrary  notwithstanding." 

Sec.  5.  ^^  This  Act  shall  not  extend  to  subject  any  persons  to  punishment  who 
shall  meet  together  for  the  sole  purpose  of  consulting  upon  and  determining  the  rate 
of  wages  or  prices  which  the  persons  present  at  such  meeting,  or  any  of  them,  shall 
pay  to  his  or  their  journeymen,  workmen,  or  servants,  for  their  work,  or  the  hours 
or  time  of  working  in  any  manufacture,  trade,  or  business,  or  who  shall  enter  into 
any  agreement,  verbal  or  written,  among  themselves,  for  the  purpose  of  fixing  the 
rate  of  wages  or  prices,  which  thQ  parties  entering  into  such  agreement,  or  any  of 
them,  shall  pay  to  his  or  their  journeymen,  workmen,  or  servants,  for  their  work,  or 
the  hours  or  time  of  working  in  any  manufacture,  trade,  or  business ;  and  that  pet- 
sons  so  meeting  for  the  purposes  aforesaid,  or  entering  into  any  such  agreement  as 
aforesaid,  shall  not  be  liable  to  any  prosecution  or  penalty  for  so  doing,  any  law  or 
statute  to  the  contrary  notwithstanding.'^^) 

The  6  Geo.  4,  c.  129,  was  not  intended  to  empower  workmen  to  meet  and  com- 
bine for  the  purpose  of  dictating  to  their  masters  whom  they  should  employ,  and 
con8C((Ucntly  a  combination  of  workmen  for  such  a  purpose  is  indictable  as  a  con- 
spiracy. An  indictment  charged  that  the  defendant  with  others  did  conspire  to 
prevent  the  workmen  of. J.  Garforth  from  continuing  to  work  in  a  colliery,  and  it 
appeared  that  seven  colliers  had  been  summoned  by  Garforth  before  a  magistrate  for 
refiising  to  work,  and  that  this  was  done  at  their  own  request,  as  they  were  afraid  to 
work  except  under  the  appearance  of  being  compelled  to  do  so.  The  body  of  the 
other  men  met  and  agreed  upon  a  letter  addressed  t"  Garforth,  to  the  effect  that  all  the 
workmen  in  Garforth's  employ  would  strike  in  fourteen  days,  unless  the  seven  men 
were  discharged  from  the  colliery.  Pattesoii,  J.,  held  that  the  statute  never  meant 
to  empower  workmen  to  meet  and  combine  for  the  purpose  of  dictating  to  the  mas- 
ter whom  he  should  employ,  and  that  this  compulsion  was  clearly  illegal.(a) 

In  his  charge  to  the  grand  jury  at  the  Stafford  Special  Commission,  1843,  Tin- 
dal,  C.  J.,  said,  ^'  The  first  observation  that  arises  is  that  if  the  workmen  of  the 
several  collieries  and  manufactories,  who  complained  that  the  wages  which  they  re- 
ceived were  inadequate  to  the  value  of  their  services,  had  assembled  themselves 
peaceably  together  for  the  purpose  of  consulting  upon  and  determining  the  rate  of 
^|o/>-i  wages  or  prices  which  the  persons  present  at  *the  meeting  should  require  for 
-'  thoir  work,  and  entered  into  an  agreement  amongst  themselves  for  the  pur- 
pose of  fixing  such  rate,  they  would  have  done  no  more  than  the  law  allowed.  A 
combination  for  that  purpose  and  to  that  extent  (if  indeed  it  can  be  called  by  that 
name)  is  no  more  than  is  recognized  as  legal  by  the  6  Geo.  4,  c.  129 ;  by  which 
statute  also  exactly  the  same  right  of  combination,  to  the  same  extent  and  no  fur- 

(y)  See  In  re  Perham,  5  H.  &  N.  30,  and  In  re  Perham,  2  E.  A  E.  383  (105  E.  C.  L.  R.), 
as  to  the  form  of  convictioo  under  this  section. 

(z)  Sec.  6  provides  that  offenders  shall  be  compelled  to  give  evidence,  and  shall  be  in- 
demnified ;  for  the  summoning  offenders  before  justices  of  the  peace,  and  for  issuing 
warrants  for  their  apprehension  when  they  do  not  appear  upon  summons;  regulates  the 
proceedings  before  the  justices,  gives  a  form  of  conviction,  and  an  appeal  to  the  quarter 


sessions." 


(a)  ReTv.  Bykerdjke,  1  M.  A  Rob.  179. 


CHAP.  II.]  Of  Conspiracies  among  Workmen.  136 

ther,  is  given  to  the  masters  when  met  together,  if  they  are  of  opinion  the  rate  of 
wages  is  too  high.     In  the  case  supposed — that  is,  a  dispute  between  the  masters 
ind  the  workmen  as  to  the  proper  amount  of  wages  to  be  given, — it  was  probably 
thought  by  the  legislature  that  if  the  workmen  on  the  one  part  refused  to  work,  or 
the  masters  on  the  other  refused  to  employ,  as  such  a  state  of  things  could  not  con- 
tinue long,  it  might  fairly  be  expected  that  the  party  must  ultimately  give  way, 
whose  pretensions  were  not  founded  in  reason  and  justice — the  masters  if  they 
offered  too  little,  the  workmen  if  they  demanded  too  much.     But,  unfortunately  for 
themselves  and  others,  those  who  were  discontented  did  not  rest  here.     Not  satisfied 
with  the  exercise  of  their  own  right  to  withhold  their  own  labor,  if  they  were  dis- 
contented with  the  priee  they  received  for  it,  they  assumed  the  power  of  interfering 
with  the  right  which  others  possessed,  of  exercising  their  discretion  upon  the  same 
point;  and  accordingly  you  will  have  numerous  cases  laid  before  you  in  which  large 
bodies  of  dissatisfied  workmen  interfered  by  personal  violence  and  by  threats  and 
intimidation,  to  compel  others,  who  were  perfectly  willing  to  continue  to  labor  in 
their  callings  at  the  rate  of  wages  then  paid,  to  desist  from  their  work,  to  leave  the 
mine  or  manu^ctory,  and  against  their  own  will  to  add  themselves  to  the  numbers 
of  the  discontented  party;  than  which  a  more  gkring  act  of  tyranny  and  despotism 
by  one  set  of  men  over  their  fellows  cannot  be  conceived.     If  there  is  one  right 
which,  beyond  all  others,  the  laborer  ought  to  be  able  to  call  his  own,  it  is  the  right 
of  the  exertion  of  his  own  personal  strength  and  skill,  in  the  full  enjoyment  of  his 
owD  free  will,  altogether  unshackled  by  the  control  or  dictates  of  his  fellow  work- 
men; yet.  strange  to  say,  this  very  right,  which  the  discontented  workman  claims 
for  himself  to  the  fullest  extent,  he  does,  by  a  blind  perversity  and  unaccountable 
aelfishness,  entirely  refuse  to  his  fellows,  who  differ  in  opinion  from  himself.     It  is 
unnecessary  to  say,  that  a  course  of  proceeding  so  entirely  unreasonable  in  itself,  so 
injurious  to  society,  so  detrimental  to  the  interest  of  trade,  and  so  oppressive  against 
the  rights  of  the  poor  man,  must  be  a  gross  and  flagrant  violation  of  the  law,  and 
must  be  put  down,  when  the  guilt  b  established,  by  a  proper  measure  of  punish- 
nient."(i) 

The  defendants  were  indicted  for  a  conspiracy  to  impoverish  partners  in  their 

tnde  and  business  as  ironfounders,  and  for  a  conspiracy  to  prevent  them  from  taking 

into  their  service  journeymen  and  apprentices,  &c. ;  Kolfe,  B.,  told  the  jury  that, 

''Those  who  are  to  employ  labor  may  meet  and  say,  '  We  will  not  give  more  than 

nich  and  such  a  rate,  or  we  will  stipulate  for  such  and  such  number  of  hours'   p^.  07 

work;  we  will  make,  in  short,  regulations  beneficial  to  ourselves   as   em-  '- 

plojers,  and  we  agree  that  we  will  not  take  any  workmen  that  require  more.'     On 

tHe  other  hand,  the  workmen  may  meet  and  say,  ^  We  will  not  work  for  less  than 

such  and  such  sums,  and  if  anybody  thinks  to  employ  us  on  low  wages  we  will  agree 

ve  will  not  work  for  them,  and  we  agree  to  form  a  fund  and  support  one  another 

ontil  we  get  them  to  come  to  proper  terms.'     That  being  the  law,  the  market  in 

fittt,  as  in  all  other  things,  will  find  its  own  level,  and  what  the  value  of  that  labor 

is  will  be  found  out  by  their  being  either  a  redundancy  of  hands  out  of  work,  or  a 

redondaocy  of  capital  seeking  for  labor;  and  that  is  the  policy  of  the  law.     But  if 

Uij  illegal  means  be  taken,  the  principle  of  the  common  law  steps  in,  and  says  that 

if  aoy  persons  conspire  and  combine  together  to  efiect  this  illegal  object,  an  object 

that  is  of  itself  ill^l,  any  such  conspiracy  to  efiect  the   illegal  object  is  itself 

cnminal."     And  with  reference  to  the  expressions  used  by  the  defendants,  Rolfe, 

B.,  aaid,  "  A  great  deal  may  be  said  as  to  the  precise  words  used ;  what  I  think  you 

ikonld  consider  is  not  so  much  the  very  words,  as  whether  the  fair  result  of  it  was 

to  intimate  to  the  person  to  whom  it  was  addressed,  that  some  bodily  harm  would 

happen  to  him  if  he  persevered  in  his  intention  of  working  at  the  prosecutors',  when 

they  only  said,  *  It  will  be  the  worse  for  you'  and  *  You  will  regret  it,'  and  so  on. 

There  are  no  purtioular  words  necessary  to  be  used  if  the  fair  inference  is  that  which 

has  been  taken,  that  it  was  to  prevent  the  other  party  from  persevering  in  the  inten- 

lioo  of  working  for  the  prosecutors,  and  unquestionably  that  would  bring  home  the 

eharge  of  intimidation."     And  with  respect  to  persuasion  to  leave  their  service, 

(6)  C.  k  M.  662  (41  E.  C.  L.  R),  note.    Parke,  B.,  and  Rolfe,  B.,  were  present. 
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Kolfc,  B.,  said,  ^^  It  is  doubtless  lawful  for  people  to  agree  among  themselves  Dot  to 
work  except  upon  certain  terms ;  that  being  so,  I  am  not  aware  of  any  ill^lity  in 
their  peaceably  trying  to  persuade  others  to  adopt  the  same  view.  It  is  lawful  for 
half  a  dozen  people  to  agree  together  and  say,  ^  We  will  not  work  unless  the  prose- 
cutors raise  our  wages/  So  it  is  perfectly  reasonable  to  say  to  a  third  man, '  Yoa 
had  better  do  that  too/  if  they  do  not  use  threats,  to  deter  him  from  doing  it;  bat 
it  is  not  necessary  to  use  actual  threats,  if  the  language  used  is  such  as  tends  to  con- 
vey the  impression  of  intimidation."  And  the  very  learned  Baron  afterwards 
added,  ^'  My  opinion  is  that,  if  there  was  no  other  object  than  to  persuade  people 
that  it  was  their  interest  not  to  work  except  for  certain  wages,  and  not  to  work 
under  certain  regulations  complied  with  in  a  peaceable  way,  it  wafi  not  illegal."(c) 

On  an  indictment  for  a  combination  by  workmen  contrary  to  the  6  Geo.  4,  c.  129, 
it  appeared  that  the  defendants  were  members  of  a  society  called  the  Philanthropic 
Society  of  Coopers.  The  society  had  an  acting  member  in  every  cooper's  yard.  C 
Evans,  a  member  of  the  society,  was  working  in  Mr.  Turner's  yard ;  but,  with  his 
permission,  he  did  four  days'  work  at  the  steam  mills  of  other  masters,  where  8team 
machinery  was  employed  for  making  casks.  When  this  came  to  the  knowledge  of 
the  society,  they  inflicted  a  fine  of  £10,  payable  by  instalments,  on  Evans,  for 
*1  ^^1  ^^''^^^S  ^^  ^  y^^^  where  steam  machinery  was  employed.  Evans  refiised  to 
J  *pay,  and  the  other  men  in  Mr.  Turner's  yard  then  left  their  work,  and 
refused  to  return  whilst  Evans  was  employed.  Evans  was,  in  consequence,  thn^wo 
out  of  work.  Each  man  who  left  Turner's  yard  on  account  of  Evans  was  paid  9« 
for  his  loss  of  time  by  the  committee.  The  fine  was  imposed  in  accordance  with 
the  rules  of  the  society.  Lord  Campbell,  C.  J.,  was  of  opinion  that  the  Philan- 
thropic Society  was,  according  to  its  rules,  a  lawful  institution  ;  but  it  could  not  be 
permitted  that,  under  the  guise  of  it^  laudable  objects,  the  members  should  enter 
into  a  combination  to  injure  others.  By  law  every  man's  labor  was  his  own,  and  be 
might  make  what  bargain  ho  liked  for  his  own  employment;  but  the  men  must  not 
associate  themselves  to  do  that  which  might  prejudice  another  man.  The  menmaj 
take  care  not  to  enter  into  engagements  of  which  they  do  not  approve ;  but  they 
must  not  prevent  another  from  doing  so.  It  was  clear  the  defendants  unlawfully 
imposed  a  fine  on  Evans,  and  proceeded  by  unlawful  means  to  induce  him  to  pay 
that  fiue.((/) 

The  first  count  stated  that  R.  P.  and  G.  H.  P.  carried  on  trade  as  manufacture!* 
of  japanned  and  tin  wares,  and  that  divers  persons  were  workmen,  and  hired  and 
employed   by   and   worked   as  workmen  for   the   said   R.  P.  and   G.  H.  P.  ^ 
their  said  trade,  and  that  the  prisoners  unlawfully  conspired,  &c ,  by  unlawfully 
molesting  the  workmen  so  hired  and  employed  by  and  working  for  the  said  K.  l^- 
and  G.  II.  P.  in  their  said  trade,  to  force  and  endeavor  to  force  the  said  workmen 
so  hired  and  employed  by  and  working  for  the  said  R.  P.  and  G.  H.  P.,  in  tbeiT 
said  trade,  to  depart  from  their  said  hiring,  employment,  and  work.     The  second 
count  was  like  the  first,  but  stated  the  means  to  be  by  unlawftilly  using  threats  ^ 
the  said  workmen.     The  third  was  like  the  preceding,  but  stated   the  means  to  ^ 
by  unlawfully  intimidating  the  said  workmen.     The  fourth,  fifth,  and  sixth  wc^ 
similarly  framed  for  conspiring  to  force  individual  workmen  to  depart  from  thc^ 
hiring  by  the  means  stated  in  the  first,  second,  and  third  counts  respectively.    Th^ 
seventh  count,  like  the  first,  stated  that  divers  persons  were  workmen,  and  W^r* 
hired  and  employed  by  and  worked  for  R.  P.  and  G.  H.  P.  in  their  said  trade,  and  tli*^ 
the  prisoners  unlawfully  conspired,  &c.,  by  unlawfully  molesting  the  said  R.  P.  and  ^' 
H.  P.  to  force  and  endeavor  to  force  the  said  workmen  so  hired,  &o.,  to  depart  from  tb^*' 
said  hiring,  &c.     The  eighth  count  was  like  the  seventh,  but  stated  the  means  to  be  1)5 
unlawfully  obstructing  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their  said  trade,  ^." 
the  said  workmen  so  hired,  &c.,  by  and  working  for  the  said  R.  P.  and  6.  H.  P.  in  th**'' 
said  trade      The  ninth  count  stated  that  R.  P.  and  G.  H.  P.  carried  on  trade,  i^-» 
and  that  the  prisoners  unlawfully  conspired,  &c  ,  by  molesting  the  said  R.  P.  and  ^• 
II.  P.,  to  force  and  endeavor  to  force  them  to  make  an  alteration  in  the  mode  oi 

(c)  Reg.  V.  Selsby,  5  Cox  C.  C.  495,  note  ;  Sp.  Ass.  1847. 
{d)  Keg  V.  Hewitt,  5  Cox  C.  C.  162,  Feb.  1851. 
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car73nng  on  tbcir  said  trade.     The  tenth  count  stated  that  workmen  were  hired,  &c., 
\>y  fi.  P.  and  G.  H.  P.  as  in  the  former  counts,  and  that  the  prisoners  unlawfully 
conspired  by  obstructing  the  said  R.  P.  and  G.  H.  P.,  and  by  inducing  and  per- 
suading the  said  workmen  in  the  hiring  and  employment  of  the  said  R.  P.  and  G. 
B.  P.  to  leave  their  hiring,  employment,  and  work,  to  force  and  endeavor  to  r*ioQ 
tfbrce  the  said  R.  P.  and  *G.  H.  P.  to  make  an  alteration  in  the  mode  of  *- 
carrying  on  their  said  trade.     The  eleventh  count  stated  that  R.  P.  and  G.  H.  P. 
carried  oo  trade,  &c.,  and  that  divers  persons  were  being  hired  and  employed  as 
-^rorkmeo  for  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade ;  and  that  the  prison- 
unlawfully  conspired  by  molesting  and  obstructing  such  workmen  as  aforesaid 
might  be  willing  to  be  hired  and  employed  by  the  said  R.  P.  and  G.  H.  P.  in 
Criieir  said  trade,  and  who  were  not  then  hired  and  employed  by  the  said  R.  P.  and 
G.  H.  P.,  or  by  any  other  person,  to  prevent  and  endeavor  to  prevent  the  said 
■^rorkmeo  so  willing  to  be  employed,  &c.,  from  hiring  themselves  to,  and  from 
mccepting  work  and  employment  from  the  said  R.  P.  and  G.  H.  P.  in  their  said 
'trade.     The  twelfth  count  was  like  the  eleventh,  but  stated  the  means  to  be  by 
imnlawfully  using  threats  and  intimidation  to  such  workmen  who  might  be  willing, 
Ac     The  thirteenth(«)  count  stated  that  R.  P.  and  G.  H.  P.  carried  on  trade,  &c., 
mud  that  divers  persons,  being  artificers,  had  contracted  with  the  said  R.  P.  and  G. 
£.  P.  to  serve  them  as  artificers  in  their  said  trade  for  certain  times  and  periods, 
Ac.,  and  had  entered  into  the  service  of  the  said  R.  P.  and  G.  H.  P.  as  such  man- 
ufacturers.     And  that  the  prisoners  unlawfully  conspired,  &c.,  by  divers  subtle 
means  and  devices,  to  induce  and  persuade  such  artificers  so  having  contracted, 
Ac,  and  so  having  entered  into  the  service,  &c.,  unlawfully  to  absent  themselves 
from  the  said  service  of  the  said  R.  P.  and  G.  H.  P.,  without  the  consent  of  either 
of  them,  before  the  respective  terms  of  the  said  contracts  were  completed.     The 
fourteenth  count  stated  that  W.  H.,  being  an  artificer,  bad  contracted,  &c.,  for  a 
j>eriod  specified,  and  had  entered  into  the  service,  and  that  the  prisoners  conspired, 
Ac.,  by  divers  subtle  means  and  devices,  and  illegal  acts  and  practices,  and  by  in- 
toxicating the  said  W.  H.,  to  induce  and  persuade  the  said  W.  H.,  so  having  con- 
tsHCted,  &c.,  and  so  having  entered  into  the  said  service,  &c.,  unlawfully  to  absent 
lumself  from  the  service  of  the  said  R.  P.  and  G.  H.  P.  without  the  consent  of 
either  of  them  before  the  term  of  the  said  contract  was  completed.     The  fifleenth 
oonnt  was  like  the  fourteenth,  but  related  to  one  T.  G.     The  eighteenth  count 
stated  that  the  prisoners,  intending  to  injure  and  oppress  the  said  R.  P.  and  G.  H. 
^.  in  their  trade  as  manufacturers,  &c.,  conspired,  &c.,  by  divers  subtle  means  and 
devices,  and  by  intoxicating  and  thereby  rendering  senseless  the  workmen  of  the 
■•id  R.  P.  and  G.  H.  P.  in  their  trade,  to  convey  to  a  distance  and  carry  away  the 
^d  workmen,  and  thereby  to  prevent  the  said  workmen  from  continuing  to  work 
^  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade.     The  twentieth  count  stated 
^t  the  prisoners  conspired  by  divers  subtle  means  and  devices,  and  by  illegal  acts  and 
]»ictioe8,  and  by  molesting  and  intoxicating  the  workmen  in  the  employment  of  the 
•lid  R.  P.  and  G.  H.  P.,  and  by  inducing  the  workmen  to  depart  from  the  said 
•mployment  and  to  break  their  contracts  with  the  said  R.  P.  and  G.  H.  P.,  to  force 
aod  compel  the  said  R.  P.  and  G.  H.  P.  to  alter,  and  thereby  increase,  the  amount 
«f  wages  which  the  said  R.  P.  and  G.  H.  P.  then  were  in  the  habit  of  paying 
to  the  workmen  in  their  employment.     Each  count  concluded  "  to  the  *great  r^i^A 
^mage  of  the  said  R.  P.  and  G.  H.  P.,"  &c.     In  arrest  of  judgment  it  was   ^ 
i»njed  that  the  first  ten  counts  were  too  vague,  and  the  words,  **  molest,"  *Hhreats," 
^Mntimidating,"  and  "obstructing,"  were  objected  to  as  not  necessarily  importing 
njUiiog  unlawful.     To  the  eleventh  and  twelfth  counts  it  was  further  objected  that 
^7  ought  to  have  alleged  that  the  prisoners  knew  of  the  intended  hiring,  and  that 
^  DiDies  of  the  workmen  ought  to  have  been  stated.     That  to  follow  the  words  of 
L       ^BUtntc  was  only  sufficient  where  the  indictment  was  on  the  statute,  and  here  the 
I       ^rge  was  at  common  law.     The  pffences  created  by  the  6  Geo.  4,  c.  129,  s.  3, 
%      depended  entirely  upon  the  means  used,  and  if  those  were  not  properly  described, 

«  (0  This  and  two  following  countB  were  fk-amed  with  reference  to  the  4  Geo.  4,  c.  34,  a. 
I  J  ^^^^^  relates  to  workmen  who  unlawfhlly  absent  themselves  from  their  service  before 
■     utead  of  the  term  for  which  they  have  been  engaged. 
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there  was  no  sufficient  charge  of  conspiracy  to  violate  the  statute.  To  the  thir- 
teenth, fourteenth,  and  fifteenth  counts  it  was  objected  that  they  ought  to  have 
stated  what  the  contracts  were,  and  that  the  absence  was  without  lawfiil  excuse. 
That  conspiring  merely  to  ^^  induce  and  persuade/'  as  alleged  in  the  tenth  coont, 
was  no  offence,  even  if  a  contract  appeared  which  made  it  unlawful  not  to  serve. 
But  the  Court  of  Queen's  Bench  held  that  the  counts  were  wholly  unexceptionable. 
Lord  Campbell,  C.  J. :  ^'  It  is  objected  that  some  counts  do  not  disclose  the  nature 
of  the  molestation  or  intimidation  by  which  the  conspiracy  was  to  take  effect;  but 
this  is  quite  unnecessary.  The  words  of  the  legislature  are  used ;  tde  terms  in 
question  have  a  meaning  stamped  upon  them  by  the  6  Geo.  4,  c.  129,  s.  3,  and  we  must 
take  it  that  they  are  used  here  in  that  sense.  And  they  are  not  employed,  as  de- 
scribing the  substantive  offence  for  which  the  indictment  is  preferred ;  that  offence 
consists  in  the  conspiracy,  which  is  a  misdemeanor  at  common  law."(/*) 

In  summing  up  this  case  to  the  jury,  Erie,  J.,  said,  '^  The  law  is  clear  that  work- 
men have  a  right  to  combine  for  their  own  protection,  and  to  obtain  sUch  wages  as 
they  choose  to  agree  to  demand.  I  say  nothing  at  present  as  to  the  l^ality  of 
other  persons  not  workmen  combining  with  them  to  assist  in  that  purpose.  As  far 
as  I  know,  there  is  no  objection,  in  point  of  law.  to  it;  and  it  is  not  necessary  to  go 
into  that  matter;  but  I  consider  the  law  to  be  clear  so  far  only  as  while  the  purpose 
of  the  combination  is  to  obtain  a  benefit  for  the  parties  who  combine ;  a  benefit 
*1411  ^^^^^  ^y  ^^^  ^^^7  ^^°  claim.  I  make  that  remark,  because  a  combination 
-^  *for  the  purpose  of  injuring  another  is  a  combination  of  a  different  nature, 
directed  personally  against  the  party  to  be  injured;  and  the  law  allowing  them  to 
combine  for  the  purpose  of  obtaining  a  lawful  benefit  to  themselves,  gives  no  sanc- 
tion to  combinations,  which  have  for  their  immediate  purpose  the  hurt  of  another. 
The  rights  of  workmen  are  conceded;  but  the  exercise  of  free-will  and  freedom  of 
action  within  the  limits  of  the  law  is  also  secured  equally  to  the  masters.  The  in- 
tention of  the  law  is  at  present  to  allow  either  of  them  to  follow  the  dictates  of 
their  own  will  with  respect  to  their  own  actions  and  their  own  property ;  and  either, 
I  believe,  has  a  right  to  study  to  promote  his  own  advantage  or  to  combine  with 
others  to  promote  their  mutual  advantage.''  Erie,  J.,  then  said  that  in  this  case 
there  had  been  a  combination  to  force  the  prosecutors  to  agree  to  a  uniform  book  of 
prices ;  and,  after  adverting  to  the  different  counts,  added,  *^  If  you  should  be  of 
opinion  that  a  combination  existed  for  the  purpose  of  obstructing  the  prosecutors  in 
carrying  on  their  business,  and  forcing  them  to  consent  to  this  book  of  prices,  and, 
in  pursuance  of  that  concert,  they  persuaded  the  free  men,  and  gave  money  to  the 
free  men,  to  leave  the  employ  of  the  prosecutors,  the  purpose  being  to  obstruct  them 
in  their  manufacture,  and  to  injure  them  in  their  business,  and  so  to  force  their 
consent,  with  no  other  result  to  the  parties  combining  than  gratifying  ill-will,  I  am 
of  opinion  that  that  would  also  be  a  violation  of  the  law,  and  would  warrant  a  con- 
viction on  the  counts  directed  against  that  form  of  offence."  It  was  contended  that 
this  language  led  the  jury  to  suppose  that,  although  the  combination  were  for  a 
legitimate  ol^ect,  yet,  if  the  means  to  be  used  would  have  the  effect  of  obstructing 

(/)  Reg.  V.  Rowlands,  17  Q.  B.  671  (79  E.  C.  L.  R.) ;  2  Den.  C.  C.  364;  Sum.  Ass.  1861. 
The  other  objections  were  not  noticed.  The  sixteenth  count  stated  that  the  prisoners 
conspired  unlawfully  to  intimidate,  prejudice,  and  oppress  R.  P.  and  Q.  H.  P.  in  tfaeir 
trade  as  manufacturers  of  japanned  and  tin  wares,  and  to  prevent  the  workmen  of  the  said 
R.  P.  and  G.  H.  P.  from  continuing  to  work  for  them  in  their  said  trade.  The  seventh 
count  stated  that  the  prisoners  conspired,  &c.,  by  divers  subtle  means  and  devices,  and 
wicked  arts  and  practices,  to  injure  and  oppress  the  said  R.  P.  and  G.  H.  P.  in  their  trade 
of  manufacturers  of  tin  and  japanned  wares,  and  to  induce  the  workmen  of  the  said  R.  P. 
and  G.  H.  P.  to  depart  from  their  hiring,  employment,  and  work  with  the  said  R.  P.  and 
G.  H.  P.  before  the  period  of  their  agreement  with  them  was  completed.  The  nineteenth 
count  staled  that  the  prisoners  conspired,  &c.,  unlawfully  to  intimidate,  prejudice,  and 
oppress  R.  P.  and  G.  H.  P.  in  their  trade  of  manufacturers  of  japanned  and  tin  wares,  and 
to  entice  and  seduce  away  the  workmen  of  the  said  R.  P.  and  G.  H.  P.  from  their  employ* 
ment,  and  thereby  to  injure  and  oppress  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade; 
and  Lord  Campbell,  C.  J.,  said,  ^<  We  all  agree  in  thinking  that  the  sixteenth,  seventeenth 
and  nineteenth  counts  are  open  to  objection,  as  being  too  vague.  We  give  no  fioal 
opinion ;  but  on  these  counts  there  will  be  a  rule  nisi  to  arrest  the  Judgment,  anless  a 
nolle  prosequi  be  entered"  which  the  counsel  for  the  crown  consented  to  enter. 
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the  proeecutors  in  carrjinp:  on  their  business,  it  was  an  indictable  conspiracy; 
whereas,  if  the  object  of  the  workmen  was  to  enforce  their  own  rights,  they  were 
justified  io  doing  so,  though  the  effect  were  an  obstruction  of  the  prosecutors'  busi- 
ness. But  Erie,  J.,  said  that  his  words  had  no  such  meaning,  and  the  Court  of 
Qaeen*8  Bench  saw  no  objection  to  the  summing  up.(^) 

And  on-  an  indictment  containing  the  same  counts  as  the  preceding  case  at  the 
same  assises,  Erie,  J.,  told  the  jury  ^'that  with  respect  to  the  law  relating  to  the 
combinations  of  workmen,  nothing  can  be  more  clearly  established  in  point  of  law 
than  that  workmen  arc  at  liberty,  while  they  are  perfectly  free  from  engagement, 
and  have  the  option  of  entering  into  employ  or  not ;  nothing  can  be  more  clear  than 
that  they  have  a  right  to  agree  among  themselves  to  say,  ^  We  will  not  go  into  any 
employ  unless  we  can  get  a  certain  rate  of  wages.'     But  I  think  it  would  be  most 
dangerous  if  that  proposition  were  carried  at  all  wider  than  the  terms  in  which  I 
put  it ;  that  is  to  say,  where  workmen  are  perfectly  free  from  engagement,  having 
the  option  whether  they  will  hire  themselves  or  not,  each  man  for  himself  may 
ny.  ^  I  will  go  into  no  employ  unless  I  can  get  a  certain  rate  of  wages,'  and  all  of 
them,  if  they  choose,  may  say,  *  We  will  agree  with  one  another  that  in  our  trade, 
u  able-bodied  workmen,  we  will  not  take  employ  unless  the  employers  agree  to  give 
a  certain  rate  of  wages.'     But  I  think  it  would  be  most  dangerous  indeed  if  that 
rule  of  law.  so  in  favor  *of  workmen  protecting  their  own  interests,  were  at  all   r-^^  .  o 
coDstmed  to  extend  to  that  which  is  charged  in  this  indictment ;  that  is  to  say,   '- 
tosappose  that  workmen,  who  think  that  a  certain  rate  of  wages  ought  to  be  obtained, 
have  a  right  to  combine  together  to  induce  men,  already  in  the  employ  of  other 
niasters  (to  leave  their  service),  for  the  purpose  of  compelling  those  masters  to  raise 
their  wages."  .....*'  I  take   it  for  granted  that   if  a  manufacturer  has  got  a 
manufactory,  and  his  capital  embarked  in  it  for  the  purpose  of  producing  articles  in 
that  manuikctory,  if  persons  conspire  together  to  take  away  all  his  workmen,  that 
woald  necessarily  be  an  obstruction  to  him ;  that  would  necessarily  be  a  molesting 
of  him  in  his  manufactory,"  and  that  would  certainly  be  a  conspiracy  for  an  unlaw- 
M  parpoee.(A)     *^  The  workmen  have  a  right  to  agree  that  none  of  those  who  make 
the  agreement  will  go  into  employ  unless  they  are  to  receive  a  certain  rate  of 
wages;  but  with  respect  to  their  feUow-workmen,  they  have  no  right  at  all  to  agree 
U)  loolest  or  intimidate  or  annoy  other  workmen  in  the  same  line  of  business,  who 
nfiise  to  enter  into  the  agreement,  and  who  choose  to  go  and  work  for  the  em- 
ployers at  a  lower  rat-e  of  wages  than  that  which  the  parties  agree  to  rely  on."     Let 
thcee  withont  engagements  agree  to  any  terms  they  please,  but  they  have  no  right 
to  interfere  with  other  workmen,  who  do  not  come  into  the  agreement,  and  who  are, 
ofcouree,  at  liberty  to  go  to  any  employer  on  any  terms  they  choose,  (i) 

The  prosecutor  was  a  builder,  and  employed  a  large  number  of  men.  In  1859 
there  had  been  a  strike  of  workmen  in  the  building  trade,  and  the  prosecutor  de- 
(cnnined  not  to  employ  any  men  who  declined  to  work  under  a  certain  declaration. 
In  May,  1860,  the  prosecutor  had  some  men  in  his  employ  who  were  working  under 
^is  declaration,  and  the  defendant  and  two  others  brought  a  paper  signed  by  him- 
self and  about  thirty  other  workmen,  which  informed  the  prosecutor  that  "  unless 
the  men,  who  are  working  under  the  declaration  in  his  shop,  are  discharged,  and 
ve  have  a  definite  answer  by  dinner-time  to  that  effect,  we  cease  work  immediately." 
The  defendant,  in  reply  to  questions  .put  by  the  prosecutor,  said  they  had  no  fault  to 
M  with  him,  his  foremen  or  clerks,  or  with  the  wages  the  defendant  received  ;  but, 
l^g  asked  what  he  wanted,  he  said,  ^*  You  must  discharge  those  two  men  who  are 

(^)Reg.  V.  Rowlands,  17  Q.  B.  (79  E.  C.  L.  R.),  p.  686,  note  (6).  The  summing  up  is 
pnn  at  length  in  5  Cox  C.  C.  460,  et  teg, 

ik)  Reg.  r.  Duffield,  5  Cox  C.  C.  404. 

(t)Per  Erie,  J.,  Ibid.  See  Hilton  v.  Eckersley,  6  E.  &  B.  47  (88  E.  C.  L.  R.),  where 
tber«  was  much  discussion  as  to  rights  of  masters  and  workmen  to  combine  to  protect 
tl>eir  interests;  and  Lord  Campbell,  C.  J.,  after  citing  the  dictum  of  Grose,  J.,  in  Rex  v. 
Jl*wbey,  6  T.  R.  636,  there  said,  "  I  cannot  bring  myself  to  believe,  without  authority 
■och  more  cogent,  that  if  two  workmen  who  sincerely  believe  their  wages  to  be  inade- 
V^t  shoold  meet  and  agree  that  they  would  not  work  unless  their  wages  were  raised, 
vithoQt  designing  or  contemplating  violence,  or  any  illegal  means  for  gaining  their 
ol^t,  they  wonld  be  guilty  of  a  misdemeanor." 

VOL.  III. — 8 
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working  under  the  declaration,  and  if  you  do  not  we  will  leave  work."     The 

cutor  refused  to  be  dictated  to,  and  the  defendant  and  all  the  men  who  had 

the  paper  lefl  his  employment ;  and  it  was  held  that  the  defendant  was  rightly  oo-    -  n. 

victed,  under  the  6  Geo.  4,  c.  129,  s.  3,  of  unlawfully  by  threats  endeavoring  ^ 

force  the  prosecutor  to  limit  the  description  of  his  workmen.(y  ) 

♦14.^1       *^^^  where  one  Longman  was  a  member  of  the  United  Boiler  Makers  ai 

^   Iron  Shipbuilders  Society,  and  in  the  employ  of  Messrs.  Kniger;  and  th 
had  ordered  one  Norfolk,  who  was  not  a  club-man,  to  work  on  boilers  by  bendi 
angle  iron,  and  he  did  so.     Longman  attended  a  meeting  of  the  dlub.  sammoi 
"to  stop  an  encroachment,"  and  found  the  encroachment  was  " Norfolk's  worki 
at  the  angle  iron ;"  a  resolution  was  passed  that  the  men  belonging  to  the  socL 
should  not  be  allowed  to  work  at  Messrs.  Kruger*s  if  Norfolk  was  allowed  to  w« 
at  angle  iron  work.     O'Neill,   the  chairman  of  the  meeting,   told   Longman 
others  that,  being  club-men  working  in  Kruger's  yard,  they  would  have  to  come 
if  Norfolk  was  not  knocked  off  angle  work.     A  deputation  from  the  club  wail 
Messrs.  Kruger,  but  produced  no  effect.     Longman  was    hen  summoned  to  snowier 
meeting,  at  which  a  report  of  the  deputation  was  made,  and  Longman  was  asked,   bv 
O'Neill,  from  the  chair,  whether  he  intended  to  rem  iin  an  honorable  member,   nod 
leave  the  shop  (Kruger's),  or  stay  in  the  shop,  and  hi  despised  by  the  club,  Bod 
have  his  name  sent  round  all  over  the  country  in  the  report,  and  be  put  to  all  sort 
of  unpleasantness.     Longman  told  O'Neill  that,  if  there  were  anything  to  undef;go, 
he  would  bear  the  consequences.     He  had  further  time  granted  him  for  consider*' 
tion,  but  ultimately  refused  to  leave  his  employment.     It  was  held,  chiefly  <o  tb^ 
authority  of  the  preceding  case,  that  O'Neill  was  guilty  of  having  unlawfully,  l^^ 
tbreats  and  intimidation,  endeavored  to  force  Longman  to  depart  from  his  servic^^* 
What  was  said  would  operate  most  formidably  on  the  mind  of  a  person  who  felt  th^-^ 
he  would  be  deprived  of  all  the  benefit  he  would  otherwise  obtain  from  the  olul 
and  be  dismissed  from  it,  and  put  to  all  sorts  of  unpleasantness.     It  was  difficult 
conceive  what  sort  of  threat  could  be  intended  to  come  within  the  meaning  of  th 
Act,  short  of  personal  violence,  if  this  were  not  such  a  threat.(A*) 

The  22  Vict.  c.  34.(/)  recites  that  "  different  decisions  have  been  given  on  th 
construction  of  the  6  Geo.  4,  c.  121) ;"  and  then  enacts  that  "  no  workman  or 
person,  whether  actually  in  employment  or  not,  shall,  by  reason  merely  of  his  en( 
♦  144.1  *"^  ^^^^  *°  *agreement  with  any  workman  or  workmen,  or  other  person  Qg^-^*^^ 

J  persons,  for  the  purpose  of  fixing  or  endeavoring  to  fix  the  rate  of  wages  c — ^?' 
remuneration  at  which  they  or  any  of  them  shall  work,  or  by  reason  merely  of  h^"  -^^ 
endeavoring  peaceably,  and  in  a  reasonable  manner,  and  without  threat  or  intimid^^-*^ 
tion,  direct  or  indirect,  to  persuade  others  to  cease  or  abstain  from  work  in  order  •"     ^ 

{J)  Walsby  v.  Anley,  3  Law  T.  066,  a.d.  1861.  Cockburn,  C.  J.,  "Every  workmaa  f'  ^" 
the  service  of  au  employer  is  entitled  to  the  full  exercise  of  his  discretion  as  to  wh«th^  -^*' 
be  will  continue  in  that  employment,  so  long  as  he  is  not  bound  by  any  contract,  and  ^ 

give  his  employer  the  alternative  of  either  losing  his  services,  or  discharging  obnoxio^^^"' 
persons  with  whom  he  might  not  choose  to  work  ;  and  more  than  that,  several  men,  wl^K^  ao 
might  consider  other  workmen  as  obnoxious,  have  a  perfect  right  to  put  the  same  alte^^^^' 
native  to  their  employer.  But  if  the  men  go  farther  than  that,  and  seek  to  coerce  tf^  °^ 
master  by  the  threat  of  what  is  likely  to  operate  to  his  injury,  that  comes  within  iZ^  _"* 
meaning  of  the  Act.  In  the  present  case,  it  was  not  one  man  who  went  to  the  employi 
but  sevLTiil,  who  adopted  the  same  course;  not  with  the  view  of  giving  him  an  oppc 
tunity  of  exercising  his  discretion,  but,  by  threatening  to  leave  his  employ,  to  compel  ai 
coerce  him  to  discharge  the  obnoxious  persons."  Crompton.  J. :  "  My  opinion  is,  tha' 
number  cannot  combine  together  to  do  what  would  t«nd  to  the  mischief  of  anoth 
person  One  man  may  go  and  say,  *  I  will  not  work  for  you  unless  you  turn  away  sol  ^^ 
and  such  persons ;'  but  a  number  could  not  do  that,  as  it  would  amount  to  a  threat  tt9^ 
they  would  do  an  illegal  act."  Hill,  J. :  '*  The  word  •  threat'  in  the  Act  must  be  constra^ 
wiih  those  which  precede  and  follow.  It  may  be  a  threat  to  do  an  illegal  act;  and  d>0 
question  is,  whether  the  act  threatened  to  be  done  is  an  illegal  act.  A  man  has  a  perf*^^ 
right  to  go  to  an  employer,  and  say  all  that  was  said  in  this  case,  or  several  might  do  /'/ 
but  if  they  acted  in  combination,  not  honestly  and  independently,  but  tor  the  purpose  of 
coercing  the  master,  they  are  guilty  of  a  conspiracy  at  common  law.  The  combinatiOBf 
and  the  attempt  to  carry  it  out,  were  illegal." 

{k)  O'xNeill  V.  Longman,  9  Cox  C.  C.  360,  a.d.  1863  ,  4  B.  &  S.  376  (116  B.  G.  L.  B.); 
O'Neill  V.  Kruger,  4  B.  &  S.  38U. 

(/)  Passed  the  19th  of  April,  1859. 


CHAP.  ii.J  Op  Conspiracies  among  Workmen.  144 

obtain  the  rate  of  wages  or  the  altered  hours  of  labor  so  fixed  or  agreed  upon  or  to 
be  agreed  apon,  shall  be  deemed  or  taken  to  be  guilty  of  ^molestation'  or  ^obstruo- 
Iiod/  withio  the  meaning  of  the  said  Act,  and  shall  not  therefore  be  subject  or 
liable  to  any  prosecution  or  indictment  for  conspiracy :  provided  always,  that  nothing 
herein  contained  shall  authorize  any  workman  to  break  or  depart  from  any  contract, 
or  authorixe  any  attempt  to  induce  any  workman  to  break  or  depart  from  any 
contract." 

We  have  seen  that  from  the  nature  of  conspiracy  it  is  an  offence  which  cannot 
be  charged  as  having  been  committed  by  one  person  only.(m)  And  upon  this 
ground  it  has  been  holdcn  that  no  prosecution  for  a  conspiracy  can  be  maintained 
Bgainst  a  husband  and  wife  only,  because  they  are  esteemed  but  one  person  in  law, 
and  presumed  to  have  but  one  wiU.(n)  But  husband,  wife,  and  another  may  be 
convicted  of  a  conspiracy. (o)  So  if  all  the  defendants  who  are  prosecuted  for  a 
conspiracy  be  acquitted  but  one,  and  the  conspiracy  be  not  stated  as  having  been 
liad  with  persons  unknown,  the  ac(]uittal  of  the  rest  is  the  acquittal  of  that  one 
9\so.(p)  But  if  two  persons  be  indicted  for  a  conspiracy,  and  one  only  of  them 
appear  and  take  his  trial,  he  may  be  found  guilty,  though  the  other  defendant  be 
absent,  and  has  not  pleaded  ](q)  and  this,  although  the  other  conspirator  named  in 
the  indictment  was  dead  before  the  indictment  was  preferred,(r)  or  afler  pleading 
not  guilty.  («) 

All  the  counts  of  an  indictment  alleged  that  Thompson,  Tillotson,  and  Maddock 
conspired,  &c.,  *•  with  divers  other  persons  to  the  jurors  aforesaid  unknown ;"  the 
jury  stated  their  opinion,  upon  the  evidence,  to  be  that  Thompson  had  conspired 
wth  either  Tillotson  or  Maddock,  but  that  they  did  not  know  with  which.  No 
evidence  was  given  of  participation  by  any  other  party;  and  thereon  the  judge 
diirected  a  verdict  of  not  guilty^  as  to  Tillotson  and  Maddock,  and  a  verdict  of  guilty 
as  to  Thompson ;  and  it  was  held  that  as  Tillotson  and  Maddock  had  been  acquitted, 
tlie  verdict  could  not  be  supported  against  Thompson. (0 

(»)  Ante,  p.  1 16.  (n)  1  Hawk.  P.  C.  c.  72,  s.  8. 

(0)  Rcjr.  V.  Whitehouse,  6  Cox  C.  C.  38,  Piatt,  B. 
(p)  I  Hawk   P.  C.  c.  72,  s.  8 ;  3  Chit.  Crim.  L.  1 141. 
(9)  Rex  r.  Kinnersley,  1  Str.  193. 

(r)  Rex  V.  Nicholls,  2  Str.  1227.     But  see  the  case  better  reported  in  13  East  412,  in  the 
«*ote«. 

(1)  Reg.  r.  Kenrick,  5  Q.  B.  49  (48  E.  C.  L.  R.). 

(r)  Reg.  r.  Thompsoo,  16  Q.  B.  832  (71  E.  C.  L.  R.),  Erie,  J.,  ditaentiente.     Lord  Camp- 

^U.  C.  J.,  Patteson,  J.,  and  Coleridge,  J.,  rested  the  decisioa  on  the  ground  that  "  other 

P«r?oDs"  must  mean  persons  other  than  Tillotson  and  Maddock  ;  and  that  the  acquittal' 

of  those  defendants,  therefore,  must  have  the  same  effect  as  if  Thompson,  Tillotson,  and 

^tddock  had  alone  been  charged  with  the  conspiracy ;  in  which  case  it  was  clear  Thomp- 

^omasl  have  been  acquitted;  and  Patteson,  J.,  said,  'M  cannot  see  how  Thompson  can 

^conricted  of  conspiring  with  persons  unknown;  upon  the  evidence  he  conspired,  if  at 

*11.  with  Tillotson  or  Maddock.''     Erie,  J.,  was  of  opinion  that,  ^*  according  to  the  rules  of 

^etdiog  this  charge,  as  to  each   individual,  must  be  construed  as  if  he  were   charged 

solely,  and  it  follows  that  the  acquittal  of  the  two  becomes  immaterial ;  and  the  verdict 

^T  be  found   in  any  terms   comprised  in   the   indictment.     The  finding  may  be  that 

ThonpsoD  conspired  with  Tillotson,  or  with  Maddock,  or  with  other  persons  unknown ; 

«od  10  there  may  be  similar  findings  as  to  the  others.     Therefore  if  any  one  be  found 

goilty,  tbe  verdict  must  stand  as  against  him;  the  judge  must  take  the  opinion   of  the 

jvryai  to  each,  whatever  be  the  finding  as  to  the  others.     *  Are  you  of  opinion  that 

TbompsoQ  conjipired  with  Tillotson  ?'     '  No.'     *■  With  Maddock  ?'     *  No.     But  we  are  satis- 

^  that  be  conspired  with  some  one ;  we  do  not  know  whom.'     The  conspiracy,  then, 

cuQot  be  truly  predicated  of  either  Tillotson  or  Maddock,  because  the  jury  do  not  know 

vhich  of  these  two  was  the  conspirator;  they  do,  however,  know  that  one  of  them  wab  : 

■0  that  against  Thompson,  the  verdict  should  be  that  he  conspired  with  some  one,  it  is 

Aotkoown  with  whom."     This  decision  deserves  reconsideration.     It  is  a  fallacy  to  sup- 

poie  that  the  expression  '*a  person  to  the  jurors  unknown,"  means  a  person  absolutely 

^Down :  it  merely  means  any  person  whose  identity  is  not  sufficiently  proved  to  the 

■^tiifactton  of  the  jury ;  and  it  cannot  be  doubted  that  if  Thompson  had   been  charged 

^th  coQspiriog  with  a  person  to  the  jurors  unknown,  a  verdict  of  guilty  ought  to  have 

^^^  entered  on  this  finding  of  the  jury.     Suppose  a  count  for  stealing  the  coat  of  A., 

I      toother  the  coat  of  B.,  and  a  third  of  a  person  unknown,  the  jury  find  that  the  coat  be- 

^gito  A.  or  B.,  but  they  cannot  say  which,  that  is  a  verdict  of  guilty  on  the   third 

**ut.   Tbif  indictment  was  in  the  form  which  has  been  in  use  for  ages  in  conspiracy 
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*14^1  *  Where  to  an  indictment  against  four  for  a  conspiracy,  two  pleaded  not 
^  guilty;  one  pleaded  in  abatement,  to  which  plea  there  was  a  demurrer;  aod 
the  fourth  never  appeared ;  and  before  the  argument  of  the  demurrer  the  record  was 
taken  down  for  trial,  and  one  of  the  defendants  who  had  pleaded  not  guilty 
*14.(\1  ^<^^^^^^^!  *Bnd  the  other  found  guilty  of  conspiracy  with  him  who  had 
^  pleaded  in  abatement ;  and  the  demurrer  was  afterwards  argued,  aod  judg- 
ment of  resp(//uhat  ovster  given,  whereupon  a  plea  of  not  guilty  was  pleaded;  the 
Court  of  King's  Bench  held  that  judgm^'.nt  might  be  pronounced  upon  the  one  that 
had  been  found  guilty  before  the  trial  of  the  other  defendant ;  for  although  it  was 
possible  that  such  defendant  might  be  acquitted,  yet  the  court  were  not  warranted 
in  coming  to  the  conclusion  that  that  would  be  so  against  the  verdict  that  had  been 
found,  or  in  forbearing  to  pronounce  judgment  upon  the  defendant  who  had  been 
found  guilty. (u)  So  where  three  prisoners  were  indicted  in  Ireland  for  the  capital 
offence  of  conspiring  to  murder,  and,  having  refused  to  join  in  their  ohallenges,  one 
of  them  was  tried  alone  and  convicted ;  it  was  held,  on  a  case  reseryed.  that  he  had 
been  properly  tried  and  convicted,  and  that  there  was  no  ground  for  respiting  or 
arresting  the  judgment.(t7) 

With  respect  to  the  stateuicnt  of  the  charge  in  the  indictment  it  may  be  observed, 
that  though  it  is  usual  to  state  the  conspiracy,  and  then  show  that  in  pursuance  of 
it  certiiiu  overt  acts  were  done,  it  is  sufficient  to  state  the  conspiring  alone.(ir)  And 

and  riot,  and  was  originally  introduced,  and  has  always  been  used,  for  the  very  purpose 
of  avoiding  an  acquittal  where  the  evidence  might  fail  to  satisfy  the  jury  that  any  of  the 
persons  named  were  parties  t(»  the  offence.     In  Rex  v.  Sudbury,  1  Lord  Raym.  484.  where 
two  out  of  four  persons  charged  with  a  riot  had  been  acquitted,  Lord  Holt,  G.  J.,  said, 
'*  If  the   indictment  had  been  that  the  defendants,  with   divers  other  disturbers  of  the 
peace,  &c.,  had  committed  this  riot  and  battery,  and  the  verdict  had  been  as  in  this  caae» 
the  King  might  have  had  judgment."     In  Rex  r.  Kinnersley,  1  Str.  193,  at  p.  195,  Reg.  v. 
Heme  is  cited.     There  the  indictment  alleged  that  Heme  with  A.  et  muliis  alitM^  did  con^ 
spire  to  accuse  a  man  of  an  offence  ;  the  grand  jury  ignored  the  bill  as  to  A.,  but  found  i^ 
as  to  Heme,  who  was  convicted  ;  and  it  was  moved  in  arrest  of  judgment,  that  there  beiflg^ 
an  ignoramu9  as  to  A.,  Heme  could  not  be  guilty  of  conspiring  with  him ;  but  the  whoL  ^3 
court  held  that  it  was  sufficient,  it  being  found  that  he,  cum  multia  aliit^  did  conspire,  ao  ^3 
that  it  might  have  been  laid  so  at  first.     See  also  Rex  v.  Scott,  3  Burr.  R.  1262.    It  ^^-4 
quite  an  error  to  suppose  that  the  word  '*  other,"  as  used  in  indictments,  means  "dilRra^^ 
ent  from."     It  is  a  mere  word  of  form,  used  like  '•*■  further  "  and  '*  afterwards."     See  Re  ^ct. 
V.  Downing,  1   Den.  C.  C.  52.     If  the  indictment  had  contained  three  counts,  the  fir~"^t 
alleging  a  conspiracy  between  Thompson  and  Tillotson.  the  second  between  Thompsd^Mi 
and  Maddock,  and  the  third  between  Thompson  and  divers  other  persons  to  the  jan^  ^ara 
unknown,  and  the  facts  had  been  as  in  this  case,  the  yerdict  must  have  been  not  gnil   'VJ 
on  the  first  two  counts,  and  guilty  on  the  third;  and  yet  each  count  in  this  indictm^   "Xit 
was  in  point  of  law  exactly  the  same  as  such  three  counts. 

The  authorities  seem  to  show,  that  if  several  persons  are  indicted  for  a  riot  or  acoos| 
racy,  and  the  jury  acquit  all  except  two  in  riot,  and  one  in  conspiracy,  the  latter  mi 
also   be   acquitted.     It  is   very  confidently  submitted  that  these  authorities  rest  oi 
fallacy,  viz.,  that  because  some  are  acquitted,  therefore  the  others  could  not  hare 
guilty  of  the  offence  together  with  those  that  are  acquitted.     The  acquittal  of  A.  nee* 
sarily  amounts  to  no  more  than  that  A.  was  not  proved  to  ba  guilty.     Suppose  A.  and         B. 
are  indicted  for  a  conspiracy,  and  A.  has  made  a  written  confession  that  he  did  consp^    ^^ 
with  B.,  and  B.  with  him,  but  the  evidence  fails  as  against  B.,  is  A.  to  be  acquitted  ^^ 
Suppose,  in  such  a  case,  A.  had  pleaded  guilty,  is  his  plea  to  be  set  aside  because  B.    '^^^ 
want  of  evidence  is  acquitted  ?     This  shows  that  in  fact  one  may  be  guilty,  though  '^Khe 
rest  are  acquitted,  and  that  the  doctrine  in  question  rests  on  an  entire  fallacy.     Agaii^    i  '^ 
is  conceived  that  a  still  more  fatal  objection  to  the  doctrine  exists.     It  is  apprebec::^^ 
that  the  acquittal  of  B.  can  in  no  case  be  admissible  in  evidence  for  A.     It  is  obvious  L  "Vast 
the  conviction  of  A.  would  not  be  evidence  against  B.     And  the  rule  is,  that  *'  no  rec  ^^f^ 
of  a  conviction  or  verdict  can  be  given  in  evidence,  but  such  whereof  the  benefit  m'af     ^ 
mutual :"  Rex  v.  The  Warden  of  the  Fleet,  Holt  133;  and  see  other  cases,  2  Phill.  EviiS*-  ^ 

1,  B.  1. 

(M)  Rex  t>.  Cooke,  5  B.  &  C.  538  (11   E   C.  L.  R.) ;  7  D.  &  R.  673.     Littledale,  J.,  »i^'^ 
**  If  the  other  defendant  shall  hereafter  be  acquitted,  perhaps  this  judgment  may  be    ^ 
versed."     Sed  qmere  for  such  acquittal  would  not  necetsarily  show  that  the  verdict   oi 
guilty  on  the  former  trial  was  wrong,  as  witnesses  might  be  dead  or  absent  who  were  ^* 
amined  on  the  former  trial,  or  the  one  defendant  might  have  been  convicted  on  his  OWB 
confession,  which  would  not  be  admissible  against  the  other  defendant.     G.  S.  G. 

(t>)  Reg.  V,  Aherne,  6  Cox  6.  '\ 

{w)  Reg.  V.  Best,  2  Lord  Raym.  1167;  1  Salk.  174;  3  Chit.  Grim.  L.  1143;  The  Pofll'      j 
tcrers'  Case,  9  Rep.  55 ;  Rex  v.  Kimberty,  1  Lev.  62 ;  Rex  v.  Sterling,  1  Lev.  126. 
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it  18  not  necessary  to  state  the  means  by  which  the  object  was  to  be  effected,  as  the 
conspiracy  may  be  complete  before  the  means  to  be  used  are  taken  into  considera- 
tion.    Therefore  an  indictment  for  conspiring  by  divers  false  pretences  and  subtle 
means  and  devices  to  get  money  from  J.  S.,  and  cheat  him  thereof,  is  not  objection- 
able on  the  ground  that  it  is  too  general,  or  does  not  sufficiently  show  the  corpus 
Mii'ti\  or  specify  any  overt  actCas)     So  a  count  alleging  that  the  defendants  *  uo- 
lawfiilly,  fraudulently,  and  deceitfully  did  combine,  conspire,  confederate,  and  agree 
together  by  divers  false  pretences  and  subtle  means  and  devices  to  obtain  and  acquire 
to  themselves  from  one  G.  W.  F.  divers  large  sums  of  money  of  the  moneys  of  the 
said  G.  W.  F.,  and  to  cheat  and  defraud  him  thereof,**  has  been  held  good.(y) 
80  where  a  count  alleged  that  the  defendants  unlawfully,  falsely,  fraudulently,  and 
deceitfully  did  conspire,  combine,  confederate,  and  agree  together,  by  divers  false 
pretences  and  indirect  means,  to  cheat  and  defraud  the  prosecutor  of  his  moneys, 
the  Court  of  Queen's  Bench  held  that  this  count  was  good,  on  the  authority  of  Rox 
▼.  Gitt,(z)  which  was  founded   on  excellent  reason. (a)     So  where  a  count  alleged 
that  the  defendants  **  unlawfully,  fraudulently,  and  deceitfully  did  conspire,  com- 
bine, confederate,  and  agree  together  to  cheat  and  defraud  **  the  prosecutor  "of  his 
goods  and  chattels;*'  upon  error  in  the  Exchequer  Chamber  it  was  held  that  this 
ease  *wa8  not  distinguishable  from  Rfx  v.  GUl^{h)  and  that  the  count  was   r*!  17 
good.(c)     But  this  is  only  the  case  where  the  conspiracy  is  to  commit  some  •- 
offence,  and  if  it  be  not  to  commit  some  offence,  the  indictment  must  show  some 
illegal  act  done  in  pursuance  of  the  conspiracy,  or  it  is  insufficient.ft/)* 

A  count  alleged  that  C.  C.  died  possessed  of  cert-ain  East  India  stock,  and  that 
the  defendants  conspired,  &c.,  by  divers  false,  fraudulent,  and    unlawful    ways, 
means,  and  contrivances,  and  by  false  pretences  and  false  swearing,  unlawfully,  &c., 
to  obtain  the  means  and  power  to  and  for  S.  P.  of  transferring  and  disposing  of  the 
said  stock ;  and  that  in  pursuance  of  the  said  conspiracy  the  defendants  afterwards 
caused  a  certain  false  deposition,  purporting  to  have  been  made  on  oath  by  S.  P.  as 
one  of  the  lawful  children  of  the  said  C.  C.,  wherein  S.  P.  falsely  stated  that  the 
widow  of  the  said  S.  P.  died  without  having  taken  upon  her  letters  of  administra- 
tion of  his  goods,  to  be  exhibited  in  the  Prerogative  Court  of  Canterbury ;  and  did 
then  fraudulently  procure  letters  of  administration  to  be  issued  of  the  goods  of  C 
C  to  S.  P.,  as  one  of  the  lawful  child>'en  of  C.  C.     Afler  alleging  two  other  overt 
^cts  of  a  similar  kind,  the  count  alleged  that  the  defendants  presented  such  letters 
^administration  to  the  East  India  Company,  and  did,  by  such  false  ways,  &c., 
'Wise  pretences  and  false  swearing,  fraudulently  obtain  the  means  and  power  to  and 
fi»  S  P.  of  transferring  and  disposing  of  the  said  stock ;  and  that  S.  P.  did  trans- 
ftr  and  dispose  of  the  said  stock,  &c.,  with  intent  to  defraud  the  widow  of  C.  C. 
It  wag  objected,  1st,  that  the  conspiracy  as  alleged  did  not  amount  to  any  offence, 
••  no  legal  meaning  could  be  ascribed  to  obtaining  *•  the  means  and  power"  of  doing 
^B  act.     2d,  that  the  person  intended  to  be  defrauded  ought  to  have  been  shown 
with  more  certainty.     3d,  that  it  ought  to  have  been  stated  to  whom  the  stock  be- 
l«>nged.     But  the  court  held  that  the  stitement  of  the  means  used  for  effecting  the 
object  of  the  conspiracy  was  so  interwoven  with  the  charge  of  conspiracy  as  to 
show  on  the  face  of  the  count  an  unlawful  conspiracy.     But  if  that  were  not  so, 
the  overt  acts  showed  an  indictable  misdemeanor. (e) 

(z)Kez  V.  Gill,  2  B.  &  A.  204.     Sep  note  {I),  post,  p.  149. 

d)  Beg.  «.  Keorick,  5  Q.  B.  49  (48  E.  G.  L.  R.).  (z)  Supra. 

(«)  Reg.  9.  Gompertz,  9  Q.  B.  824  (58  E.  G.  L.  R.).  (6)  Supra. 

(ejSydserffp.  Reg.,  11  Q.  B   245  (63  E.  G.  L.  R.). 

{d)  Rex  V.  Seward,  1  A.  Jt  B.  TOG  (28  E.  C.  L.  R.). 

(<)  Wright  V.  Reg.,  14  Q.  B.  148  (68  E.  G.  L.  R.).  This  judgment  was  affirmed  on  error, 
ftil  180,  on  the  authority  of  Sydserff  v.  Reg.,  ifupra.  The  indictment  contained  several 
^er  counts,  varying  the  intent  to  defraud,  and  omitting  some  of  the  overt  acts.     The 

'Lambert  r.  People,  9  Gowen  578,  where  it  was  decided  in  the  Gourt  of  Errors  (against 
^deetiioQ  of  the  Supreme  Gourt),  by  a  casting  vote,  that  if  an  indictment  doe.s  not  set 
''til  the  object  of  the  conspiracy  specifically,  and  show  that  such  object  is  a  legal  crime, 
it  ihoald  particularlj  set  forth  the  means  intended  to  be  used,  and  show  that  those 
***Atf  are  criminal. 
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It  need  uot  be  averred  in  the  iodictment  that  the  prosecutor  was  innooent  of  the 
crime  imputed  to  him  by  the  couspirutor8.(/)  And  in  a  case  of  a  conspiracy  to 
charge  a  person  with  being  the  father  of  a  bastard  child,  it.  was  holdeu  not  to  be 
neccHsarj  to  aver  that  the  prosecutor  was  not  the  father,  especially  when  the  words 
of  the  indictment  were  "did  falsely  conspire  fairly  to  charge,  &c.;"  the  principle 
*14ft1  ^^'°S  ^^"^  innocence  must  be  intended  till  the  ^contrary  appcar8.(^)  And 
^  it  should  seem  that  even  without  those  words  the  indictment  would  be  suffi- 
cient, and  need  not  state  that  the  charge  was  false,  nor  that  the  child  was  likely  to 
become  chargeable,  &c.(A)  And  an  indictment  for  a  conspiracy  was  holden  to  be 
good,  although  it  was  not  alleged  in  the  charge  itself  that  the  defendants  conspired 
fahely  to  indict  the  prosecutor,  and  although  it  did  not  appear  of  what  particviar 
(Time  or  offmee  they  conspired  to  indict  him,  but  only  in  general  that  tie  defend- 
ants did  wickedly  and  maliciously  conspire  to  indict  and  prosecute  the  prosecutor 
for  a  crime  or  offence  liable  to  be  capitally  punished  by  the  laws  of  this  kiugdom.(t) 
The  conspiracy  is  the  gist  of  the  charge  alleged  in  such  an  indictment. 

Where  the  defendants  were  indicted  for  conspiring  to  pervert  the  course  of  jus- 
tice by  producing  in  evidence  a  false  certificate  of  a  justice  of  peace,  it  was  holden 
not  to  be  necessary  to  set  forth  in  the  indictment  that  the  defendants  knew  at  the 
time  of  the  conspiracy  that  the  contents  of  the  certificate  were  false,  on  the  ground 
that  if  persons  with  intent  to  obstruct  the  course  of  justice  conspire  to  state  a  fact 
at  all  events  as  true,  which  they  do  not  know  to  be  true,  it  is  criminal ;  and  that  the 
defendants  were  bound  to  have  known  that  the  fact  was  true  which  the}'  agreed  to 
certify  as  8uch.(J) 

Where  the  act  is  in  itself  illegal,  it  is  not  necessary  to  state  the  means  by  which 
the  cpnspiracy  was  effected.  Thus,  where  the  indictment  charged  that  the  defend- 
ants conspired  together  by  indirect  means  to  prevent  one  U.  B.  from  exercising  the 
trade  of  a  tailor,  and  it  was  contended  that  it  should  have  stated  the  fact  on  which 
the  conspiracy  was  founded,  the  means  used  for  the  purpose;  Lord  Mansfield,  G. 
J.,  said. '' The  conspiracy  is  stated  and  its  object;  it  is  not  necessary  that  any 
means  should  be  stated ;"  and  Buller,  J.,  said,  *"  If  there  be  any  objection  it  is  that 
the  indictment  stjites  too  much ;  it  would  have  been  good  certainly  if  it  had  not 
added  *  by  indirect  means/ and  that  will  not  make  it  bad.'^^)  And  where  the 
indictment  charged  that  the  defendants  conspired,  by  divers  false  pretences  and 
subtle  means  and  devices,  to  obtain  from  A.  divers  large  sums  of  money,  and  to 
cheat  and  defraud  him  thereof;  it  was  holden  that  the  gist  of  the  offence  being  the 
*14M1  ^Q^P^^^^Ji  i^  ^^^  quite  sufficient  only  to  state  that  fact  and  its  object,  and 
^   not  necessary  to  set  out  the  specific  *pretences.     Bayley,  J.,  said,  that  when 

seventh  count  alleged  that  H.  M.  C.  was  entitled  to  the  stock,  and  that  the  defendants 
conspired  by  false,  &c.,  and  unlawful  ways  and  means,  and  by  false  pretences  unlawfully 
to  obtain  the  means  and  power  to  and  for  S.  P.  of  transferring  and  disposing  of  the  said, 
stock.  The  eleventh  count  stated  that  the  defendants  unlawfully  conspired  by  false,  &c., 
and  unlawful  pretences,  &c.,  to  obtain  and  get  into  their  possession  of  and  from  one  S^ 

B.  divers  large  sums  of  money  with  intent  to  defraud  S.  B.  The  Court  of  Queen's  Bench, 
arrested  the  judgment  on  these  counts. 

(/)  Rex  V.  Kinnersley,  1  Sir.  193. 

\g)  Rex  v.  Best,  I  Salk.  174  ;  2  Lord.  Raym.  1167. 

\h)  2  Lord  Raym.  1167. 

(I)  Rex  V.  Spragg,  2  Burr.  993.     In  Reg.  t».  King,  7  Q.  B.  782  (53  E.  C.  L.  R.).     Tindal, 

C.  J.,  said  of  this  case,  **  The  point  decided  in  that  case  appears  to  have  been  merely  this, 
that  in  an  indictment  for  a  conspiracy,  though  the  conspiracy  bo  insufficiently  charged, 
yet  if  the  rest  ot  the  indictment  contains  a  good  charge  of  a  misdemeanor,  the  indict- 
ment  is  good.     Lord  Mansfield  distinguishes  between  the  allegation  of  the  unexecuted 
conspiracy  to  prefer  an  indictment,  as  to  the  sufficiency  of  which  he  gave  no  opinion,  and 
that  of  the  actual  preferring  of  the  indictment  maliciously  and  without  probable  cause, 
which  he  calls  a  completed  conspiracy  actually  carried  into  execution ;  and  this  he  holds 
to  be  clearly  sufficient;  and  no  doubt  it  was  so;  for,  rejecting  the  averment  of  the  unexe- 
cuted conspiracy,  the  indictment  undoubtedly  contained  a  complete  description  of  a 
common  law  misdemeanor." 

(y)  Rex  V.  Mawbey,  6  T.  R.  619;  anity  p.  119.  Lawrence,  J.,  said  that  it  was  not 
anlike  the  case  of  perjury  where  a  man  swears  to  a  particular  fact  without  knowing  at 
the  time  whether  the  fact  be  true  or  false  ;  which  is  as  much  perjury  as  if  he  knew  the 
fact  to  be  false,  and  .equally  indictable.     Antt^  p.  2. 

(k)  Eccles's  case  in  note  {d)  to  Rex  v.  Turner,  13  East  230 ;  antty  p.  131. 
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pirties  had  once  agrc^ed  to  cheat  a  particular  person  of  his  moneys,  although  they 
luight  not  then  have  fixed  on  any  uieans  for  that  purpose,  the  offence  of  conspiracy 
was  complete  (/)  liut  where  the  act  only  becomes  illegal  from  the  means  used  to 
cff.*ct  it.  the  illegality  of  it  should  be  explained  by  proper  statements,  as  in  the  cases 
which  have  been  cited  of  conspiracies  to  marry  paupers.(m)' 

Where  an  indictment  charged  the  defendants  with  conspiring  ^^  to  defraud  J.  W. 

of  divers  goxls,  and   in  pursuance  of  that  conspij^cy  defrauding  him  of  divers 

p>od8,  to  wit,  of  the  value  of  £100;"  the  Court  of  King's  Bench  refused  to  quash 

the  indictment  on  motion ;  for  although  if  this  had  been  an  indictment  for  stealing 

the  prosecutor's  goods,  it  would  have  been  bad  for  uncertainty,  yet  in  this  case  the 

gist  of  the  indictment  was  the  conspiracy,  and  it  might  be  that  there  was  so  much 

QDcertjunty  in  the  transaction,  which  was  the  subject  of  the  indictment,  that  the 

allegation  could  not   be  made  with  greater  certainty,  as  the  conspiracy  might  be  to 

defraud  the  prosecutor,  not  of  any  particular  goods,  but  of  any  goods  the  prisoner 

could  get  hold  of.(n) 

And  so  where  an  indictment  stated  that  the  defendants  conspired  by  false  rumors 
til  raise  the  funds,  ^'  with  intention  thereby  to  injure  and  aggrieve  all  the  subjects  of 
the  King  who  should  on  the  21st  of  February  purchase  or  buy  any"  shares  in  the 
funds ;  and  it  was  objected  that  the  persons  to  be  affected  by  the  conspiracy  were 
Dot  particularized,  as  they  ought  to  be,  it  was  held  that  the  indictment  was  good; 
for  it  followed  from  the  nature  of  the  charge  that  the  persons  could  not  be  named, 
because  this  was  a  charge  of  a  conspiracy  on  a  previous  day  to  raise  the  funds  on  a 
fatare  day,  so  that  it  was  uncerUiin  who  would  be  the  purchasers ;  and  the  offence 
beiDg  to  raise  the  funds  on  a  future  day,  its  object  was  to  injure  all  those  who  should 
become  purchasers  on  that  day,  and  not  some  individuals  in  particular.(o) 

So  where  the  first  count  of  an  indictment  stated  that  the  defendants  conspired  to 
defraud  **  divers  of  Her  Majesty's  liege  subjects,  who  should  bargain  with  the  dcfend- 
iDte  for  the  sale  of  goods  and  merchandise  of  the  said  subjects"  of  great  value, 
without  making  payment  or  other  remuneration  or  satisfaction  for  the  same,  with 
ioteat  to  acquire  to  the  said  defendants  divers  sums  of  money  and  other  profit  and 
emolument;  it  was  held  that  it  was  no  valid  objection  that  the  count  did  not  state 
that  particular  creditors  the  defendants  meant  to  defraud ;  for  if  the  offence  went 
00  further  than  the  Ci^nspiracy,  it  could  not  be  known  what  particular  persons  fell 
into  the  snare.  But  it  was  further  held  that  the  count  was  defective  in  not  stating 
with  sufficient  particularity  what  the  defendants  conspired  to  do.  For  obtaining 
goods  without  making  payment  was  not  necessarily  a  fraud,  as  the  words  of  t^cira 
tbe^iodictment  might  apply  to  the  obtaining  goods  to  sell  on  commission. (^;)   ^ 

The  second  count  in  the  same  indictment  alleged  that  the  defendants  being  '^  in- 
debted to  divers  persons  in  large  sums  of  money,"  conspired  to  defraud  the  said 
creditors  of  the  defendants  of  payment  of  their  said  debts,  and  in  pursuance  of  the 

(/)  Rex  V.  Gill,  2  B.  &  A  204.  In  Reg.  r.  Parker,  3  Q.  B.  292  (43  K.  C.  L.  R.) ;  11  Law 
^mN.  S.,  102,  Mag.  C,  Williams,  J  ,  said,  '*  It  has  been  always  thought  that  in  Rex  v. 
Gill  the  extreme  of  laxity  was  allowed." 

(n)  .Ante,  p.  124.     See  also  Rex  v.  Seward,  ante,  p.  125. 

(«)  Anonymous,  1  Chitty  Rep.  698  (5  E.  C.  L.  R.).  In  Reg.  v.  Parker,  4?//>ra,  it  was  said 
^at  the  objection  in  this  case  was  that  the  particular  goods  were  not  specified,  and  pro- 
bftblj  only  so  much  as  showed  that  was  stated  in  the  report, 

(o)  Rex  V.  De  Berenger,  3  M.  k  S.  68,  ante,  p.  123. 

(P)  Reg.  V.  Peck,  9  A.  &  E.  686  (36  E.  C.  L.  R.) ;  1  P.  &  D.  508. 

*Aa  indictment  for  a  conspiracy  to  compass  or  promote  a  purpose,  not  in  itself  crimi- 
>il  or  nnlawful,  by  the  use  of  criminal  or  unlawful  means,  must  set  forth  the  means  in- 
tended to  be  used :  Comm.  v.  Hunt,  4  Mete.  111.  An  indictment  for  a  conspiracy  to  com- 
pui  or  promote  a  criminal  or  unlawful  purpose,  must  set  forth  that  purpose  fully  and 
clearly:  Ibid.  An  indictment  for  a  conspiracy,  if  the  act  to  be  done  is  iu  itself  illegal, 
BMd  not  set  forth  the  means  by  which  it  was  to  be  accomplished :  State  v.  Bartlett,  30 
lUine  132.  An  indictment  for  a  conspiracy  should  set  out  the  means  intended  to  be 
ucd;  and  where  these  means  are  insufficient  to  have  the  effect  of  defrauding  a  person  of 
^property,  the  alleged  object  of  the  conspiracy,  the  offence  is  incomplete:  Marsh  t;. 
Pff^le,  7  Barb.  391.  An  indictment  for  a  conspiracy  to  cheat  and  defraud,  which  does 
■ot  Mt  forth  the  means  intended  to  be  used,  is  insufticiuut ;  and  is  not  aided  by  aver- 
■Motf  of  orert  acts  done  in  pursuance  of  the  conspiracy  :  Comm.  v.  Shedd,  7  Ci^sh.  514. 


150  Of  Conspiracy.  [book  v. 

said  conspiracy  unlawfully  did  execute  a  certain  false  and  fraudulent  deed  of  bar[i^iii 
and  sale  and  assi«;nmeut  of  certain  fixtures,  stock  in  trade,  and  goodwill,  of  great 
value,  belonging  to  the  said  defendants,  from  two  of  themselves  to  the  third,  for 
divers  false  and  fraudulent  considerations,  with  intent  thereby  to  procure  to  the 
said  defendants  divers  sums  of  money  and  other  emoluments ;  and  it  was  held  that 
this  count  was  bad  for  the  same  reasons  as  the  first ;  it  did  not  state  in  what  respects 
the  deeds  were  false  and  fraudulent,  and  therefore  the  court  had  only  the  proee- 
cutor's  general  opinion  upon  this  point,  not  the  facts  on  which  it  was  foanded.(o) 

Where  an  indictment  alleged  that  an  issue  in  an  action  between  H.  B.  and  (j.  C. 
was  tried,  and  that  the  plaintiff  recovered  a  verdict  for  the  sum  of  £17,  and  that 
the  judge  certified  that  execution  ought  to  issue  forthwith,  and  that  the  defend- 
ants ''  did  conspire  falsely  and  fraudulently  to  cheat  and  defraud  the  said  H.  B.  of 
the  fruits  and  advantages  of  the  said  verdict  and  certificate ;  Lord  Denman.  C.  J., 
held  that  the  indictment  was  bad,  as  the  allegation  was  too  general,  and  did  not 
convey  any  specific  idea  which  the  mind  could  lay  hold  of,  to  judge  whether  any 
unlawful  act  had  been  done  or  attempted.  The  tt^rms  used  did  not  import  in  what 
manner  the  plaintiff'  was  to  be  deprived  of  the  fruits  and  advantages  of  his  verdict, 
and  it  was  n  't  even  alleged  that  the  verdict  would  lead  to  any  fruits  and  advan- 
tages, (rj 

So  where  a  count  alleged  that  the  defendants  conspired  **  by  divers  false,  artftil, 
and  subtle  stratagems  and  contrivances,  as  much  as  in  them  lay,  to  injure,  oppress, 
aggrieve,  and  impoverish  E.  W.  and  T.  W.,  and  to  cheat  and  defraud  them  of  their 
mt»neys ;"  the  Court  of  King's  Bench  arrested  the  judgment  on  the  ground  that 
this  count  was  in  too  general  a  form  to  be  supported.(«)  So  where  a  count  charged 
that  the  defendants  did  ^*  conspire  to  cheat  and  defraud  the  just  and  lawful  cred- 
itors" of  F. ;  Lord  Tenterdcn.  C.  J.,  thought  that  the  count  was  much  too  general. 
as  it  did  not  state  what  was  intended  to  be  done,  or  the  persons  to  be  defrauded, 
but  reiused  to  stop  the  case  on  this  point,  as,  if  an  acquittal  were  directed,  and 
theC('Unt  should  turn  out  to  be  good,  the  defendants  might  plead  auh'efois  arquii.(i) 
^<..^  '^'An  indictment  for  a  conspiracy  to  obtain  goods,  which  states  that  the 
-•  goods  were  obtained,  must  state  whose  property  the  goods  were,  or  it  will  be 
insufficient.  The  first  count  alleged  that  the  defendants,  intending  to  cheat  and 
defraud  divers  of  the  liege  subjects  of  the  Queen  of  their  goods,  &c.,  nnlawfoUy 
conspired  by  divers  false  pretences  to  obtain  from  divers  of  the  liege  bubjeets,  &c,, 
then  carrying  on  business  in  the  city  of  London,  to  wit,  T.  Tam  and  D.  Law,  ware- 
housc^men  and  copartners,  and  E.  Fennell  and  K.  Fennell,  cotton  yarn  manufacturera 
and  copartners,  &c.,  divers  goods  and  merchandise  of  great  value,  to  wit,  &c.,  and  to 
cheat  and  dei'raud  the  said  liege  subjects  of  the  said  goods  and  merchandise.  The 
i-ount  then  set  out  several  overt  acts  as  to  the  obtaining  goods  from  the  parties 
above  named  respectively,  and  concluded  by  averring  that  the  defendants  did  by  the 
uieans  aforesaia  obtain  from  the  said  T.  Tam  and  1).  i^aw,  and  E.  Fennell  and  K. 
Fennell,  kc.  the  goods  and  merchandise  aforesaid,  and  did  cheat  and  defraud 
them  thereof.  The  second  count  was  similar,  but  omitted  to  state  the  overc  acts. 
The  third  count  stated  the  conspiracy  to  bo  to  cause  it  to  be  believed  that  one  of  the 
defendants,  who  was  then  an  uncertificated  bankrupt,  was  not  B.  P.,  but  J.  P.,  aud 
that  he  carried  on  an  extensive  shipping  business,  and  was  a  man  of  large  property, 
and  had  a  large  capital  in  the  business,  and  by  means  of  the  said  belief  to  obtain 

(<7)  Reg.  t'.  Peck,  »upra. 

(r)  Rex  V.  Richardson,  1  M.  &  Rob.  402. 

(<)  Rex  V.  Biers,  1  A.  A  R.  327   (28  E.  C.  L.  R.).     In  Sydserff  v.  Rep.,  11   Q.  B.  245  (63 
E.  C.  L.  li.),  ante,  p.  147,  Wilde,  C.  J.,  in  delivering  the  judgment  of  the  Court  of  Exche- 
quer  Chamber,  observed,  "  Upon  referring  to  the  judgment  in  Rex  r.  Biers,  there  seems 
strong  reason  to  doubt  whether  it  did  not  go  whollj*  on  the  one  objectioQ  to  the  special 
counts.     Neither   Rex   r.  Gill,   nor  any   other  authority  at  all   bearing   upon  the  point 
decided  by  it,  was  referred  to  in  that  judgment;   and  it  appears  distinctly,  from  Reg.  v. 
Gonipertz,  9  Q.  B.  824  (58  E.  C.  L   R  ),  that  Rex  v.  Biers  has  never  been  considered  by 
the  Queen's  Bench  as  overruling  Rex  v.  Gill."    It  may  therefore  be  questioned,  whether  the 
Court  of  Exchequer  Chamber  did  not  think  the  count  in  Rex  v.  Biers,  which  is  set  oat  in 
the  text,  to  be  good. 

{t)  Rex  V.  Fowle,  4  C.  &  P.  592  (19  E.  C.  L.  R.).     The  defendants  were  acquitted. 
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from  divers  liege  subjects  (not  Darning  them)  divers  goods,  wares,  and  merchandise, 
and  to  cheat  and  defraud  the  said  liege  subjects  of  the  Siiid  goods,  &c.     The  fourth 
count  charged  that  the  defendants  unlawfully  combined  by  divers  false  pretences  to 
obtain  from  divers  lic^e  subjects  (not  naming  them)  divers  other  goods  and  mer- 
chaodise  of  great  value,  and  to  cheat  and  defraud  the  said  liege  subjects  of  the  said 
goods,  &c.     The  defendants  having  been  convicted,  a  rule  was  obtained  to  arrest 
the  judgment  for  the  insufficiency  of  the  indictment  in  not  stating  that  the  goods, 
&C.,  which  the  defendants  were  charged  with  conspiring  to  obtain,  were  the  property 
of  any  person,  it  being  consistent  with  the  statement  that  they  were  the  goods,  &c., 
of  the  defendants  themselves;  and  the  Court  of  Queen's  Bench  held  that  the  indict- 
ment was  bad  for  not  stating  to  whom  the  goods  belonged.     That  where  the  object 
charged  was  a  conspiracy  to  obtain  from  certain  persons  named  divers  goods,  and  to 
cheat  and  defraud  them  of  the  same,  and  they  were  obtained,  and  the  parties  de- 
frauded, no  precedent  was  to  be  found  to  show  that  an  indictment  was  gottd  which 
omitted  to  state  whose  the  goods  were.     The  first  count,  therefore,  was  imperfect, 
and  the  objection  applied  more  strongly  to  the  fourth  count,  where  the  language  was 
still  more  general.     The  conspiracy  charged  was  to  obtain  divers  goods  and  to  cheat 
and  defraud  certain  persons  named ;  not  with  intent  to  cheat  and  defraud  them  of 
the  same,  though  perhaps  that  would  have  made  no  difference,  and  as  there  was  no 
itatement  to  whom  the  goods  belonged,  the  charge  did  not,  of  necessity,  import  any 
offence,  as  it  was  consistent  with  an  attempt  by  the  defendants  to  obtain  by  some 
means  their  own  goods  unlawfully  detained  from  them ;  and  to  hold  that  the  use  of 
the  words  *^  to  cheat  and  defraud ''  necessarily  implied  that  the  goods  belonged  to 
the  parties  *wh()  were  stated  to  be  defrauded,  would  be  letting  in  a  generality,   ^^^  -„ 
which  was  not  shown  ever  to  be  allowed. (w)  •■ 

A  count  allied  that  the  defendants  did  unlawfully  combine,  conspire,  confederate, 
and  agree  together  to  cause  and  procure  certain  goods,  wares,  and  merchandises, 
which  had  been  and  were  theretofore  imported  into  the  port  of  London  from  parts 
beyond  the  seas,  and  in  respect  whereof  certain  duties  of  customs  were  due  and  pay- 
able to  the  Queen,  to  be  taken  away  from  the  said  port  and  delivered  to  the  respect- 
ive owners  thereof  without  payment  to  the  Queen  of  a  great  part  of  the  duties  of 
customs  so  due  and  payable  thereon  as  aforesaid,  with  intent  to  defraud  the  Queen 

(«)  Rej?.  V.  Parker,  3  Q.  B.  292  (42  E.  C.  L.  R.) ;  11  Law  J.,  N.  S  ;  Mag.  C.  102.  See 
R«R.  V.  Bullock,  Dears.  C.  C.  653,  a.  p.  Although  there  appears  at  first  sight  to  be  some 
little  discrepancy  in  the  cases  upon  this  point,  perhaps  they  are  not  irreconcilable.  The 
correct  distinction  to  be  drawn  from  them  appears  to  be  this,  that  where  there  has  been 
otrelv  a  conspiracy  for  a  particular  purpose  (e.  g.  to  raise  the  funds),  and  such  conspU 
ncjrhas  not  been  carried  into  execution,  an  indictment  in  general  terms  will  be  suffi- 
cieDt;  bat  where  there  has  not  only  been  a  conspiracy,  but  such  conspiracy  has  been 
cwried  into  effect,  there  the  indictment  ought  to  specify  precisely  what  has  been  effected, 
M  the  parties  injured,  the  property  obtained,  and  to  whom  it  belonged.  The  reason  of 
ucha  distinction  is  that  in  the  one  case  it  is  impracticable  to  state  with  minuteness 
what  never  was  carried  beyond  the  intention,  whereas  in  the  other  case  what  was  actually 
effected  may  easily  be  stated.  The  case  may  be  compared  to  the  cases  of  burglary  with 
intent  to  steal,  and  burglary  accompanied  by  an  actual  stealing ;  in  the  former  it  is  suffi- 
cient to  state  that  the  prisoner  broke  and  entered  the  house  with  intent  to  steal  the  goods 
(without  describing  them)  of  one  A.  B. ;  and  in  the  latter  the  goods  stolen  must  be  par- 
ticnlarized.  So  where  a  conspiracy  has  been  detected  before  it  is  carried  into  execution 
M  far  as  to  ascertain  the  parties  intended  to  be  injured  by  it,  an  indictment  would  be 
good  without  naming  such  parties  :  Rex  v.  De  Berenger,  anit^  p.  149.  But  where  the  con- 
spiracy had  proceeded  so  far  as  to  fix  the  parties  intended  to  be  injured,  such  parties  should 
1>€  expressly  named,  and  if  the  object  was  to  defraud  them  of  their  goods,  or  their  goods 
li^been  actually  obtained  thereby,  the  indictment  should  state  in  the  one  case  the  intent 
^defraud  them  of  their  goods,  and  in  the  other  that  they  were  defrauded  of  their  goods, 
"f his  position  has  been  fully  borne  out  by  Reg.  v.  King,  infra.  It  may,  perhaps,  admit  of 
■one  doubt  whether  the  possibility  of  the  goods  belonging  to  the  defendants  in  the  prin- 
fiptl  case  necessarily  rendered  the  indictment  bad  ;  for  as  a  party  may  bo  guilty  of 
^^fceoy  in  stealing  his  own  goods,  ante^  vol.  2,  p.  283,  there  seems  no  reason  why  parties 
vho  conspired  to  obtain  their  own  goods  from  another,  and  thereby  to  cheat  and  defraud 
^in, under  such  circumstances  as  did  not  amount  to  larceny,  should  not  be  indictable  for 
tcoBipiracy.  The  better  ground  to  rest  the  decision  upon  would  seem  to  be  that  the  in- 
^tnent  did  not  adopt  such  a  degree  of  particularity  as  the  facts  enabled  the  prosecutor 
todOfUd  the  rales  of  criminal  pleading  require  to  be  adopted  where  it  is  practicable. 
C.  8. 0. 
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in  her  rcveuue  of  the  castoms  ;  it  was  objected  in  arrest  of  judgment  th  it  the  am 
was  insufficient,  because  no  description  of  the  goods  was  given,  by  which  the  coi 
could  judj^e  whether  the  ^oods  were  liable  to  duty.  But  the  C<»urt  of  Queei 
Bench  held  that  it  was  not  necessary  to  specify  the  gOi>ds.  It  was  m  itter  of  evidei 
what  the  goods  were  to  which  the  conspiracy  related  ;  the  p;irties  uii«>ht  have  a 
spired  without  knowing  what  they  were ;  they  might  have  laid  their  heiids  togetl 
to  cheat  the  Queen  of  whatever  customable  gfods  they  could  pis8.(t?) 

A  count  alleged  that  W.  il.  King,  K.  A.  Birch,  and  A.  D.  Phillips,  did  *-  unit 
fully  combine,  conspire,  confederate,  and  agree  together  to  chokt  and  defraud  certj 
liege  subjects  of  our  Lady  the  Queen,  being  tradesmen,  of  divers  large  quantities 
^^  ^q-i  their  *goods  and  chattels :"  and  that  £.  A.  Birch,  in  pursmince  of  the  a 
J  conspiracy,  did  fraudulently  order  and  obtain  upon  credit  from  W.  A.  ' 
and  C.  W.  divers  goods  and  chattels  belonging  to  the  said  W.  A.  W.  and  C.  W 
from  F.  B.  and  W.  J.,  divers  goods  and  chattels  belonging  to  the  said  F.  B.  a 
W.  J. ;  and  from  divers  other  tradesmen  whose  names  are  to  the  jurors  unknoi 
divers  other  goods  and  chattels  belonging  to  the  said  last  mentioned  persons ;  a 
that  E.  A.  Birch,  '^  in  further  pursuance  of  the  said  conspiracy,"  and  in  order  tl 
the  said  goods  might  be  taken  in  execution  as  hereinafter  mentioned,  did  order  l 
said  goods  to  be  delivered  at  her  house ;  and  that  the  said  goods  were  so  deliver 
and  no  payment  made  for  the  said  goods  by  any  of  the  defendants  at  any  time;  a 
that,  ^*  in  further  pursuance  of  the  said  conspinicy,''  the  said  E.  A.  Birch  did  p 
cure  the  said  goods  to  remain  in  her  house  until  they  were  taken  in  execution 
hereinafler  mentioned ;  and  that  the  defendants,  ^*  in  further  pursuance  of  the  ss 
conspiracy,"  did  falsely  and  fraudulently  pretend  that  certain  debts  were  due  fn 
the  s^ud  E.  A.  B.  to  the  said  W.  II.  K.  and  A.  D.  P.  respectively,  and  that  the  si 
W.  H.  K.  and  A.  D.  P.,  '^in  further  pursuance  of  the  said  conspiracy,  and  in  ore 
to  obt^iin  payment  of  such  false  and  fictitious  debts,"  did  commence  by  collusi 
with  the  suid  E.  A.  Birch  separate  actions  against  the  said  E.  A.  Birch.  And  tl 
afterwards,  ^^  in  further  pursuance  of  the  said  conspiracy,''  judgments  were  col 
sively  signed  by  the  said  W.  A.  K.  and  A.  D.  P.  in  each  of  the  said  actions  : 
want  of  a  plea.  And  that  afterwards,  '^  in  further  pursuance  of  the  said  conspiracy 
writs  o\'  fieri  facias  were  coUusively  sued  out  upon  the  said  judgments;  by  virt 
of  which  writs  the  said  goods  were,  before  the  expiration  of  the  said  respective  t^n 
of  credit,  taken  in  execution  and  sold  in  due  course  of  law  to  satisfy  the  fictitic 
debts  falsely  and  fraudulently  alleged  to  be  due  from  the  said  E.  A.  Birch.  A 
so  the  jurors  aforesaid  find  that  the  defendants,  in  manner  and  by  the  means  afoi 
said,  unlawfully  did  cheat  and  defraud  the  said  W.  A.  W,  and  0.  W.,  F.  B.  i 
W.  J.,  &c.,  of  their  said  goods.  The  defendants  were  convicted,  and  the  Court 
Queen *s  Bench  held  the  count  good ;  but  the  judgment  was  reversed  in  the  Excheqio 
Chamber ;  and  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  said,  "  T 
charge  is  that  the  defendants  conspired  to  cheat  and  defraud  divers  liege  subjeo 
'  being  tradesmen,  of  their  goods,  &c. ;  and  the  objection  is  that  these  persons  sboi: 
have  been  designated  by  their  christian  and  surnames,  or  an  excuse  given,  such 
that  their  names  are  to  the  jurors  unknown ;  because  this  allegation  imports  tl; 
the  intention  of  the  conspirators  was  to  cheat  certain  definite;  individuals,  who  mi 
always  be  described  by  name,  or  a  reason  given  why  they  are  not ;  and  if  the  cc 
spiracy  was  to  cheat  indefinite  individuals,  as  for  instance  those  whom  they  shov 
ailerwards  deal  with,  or  aflerwards  fix  upon,  it  ought  to  have  been  described 
appropriate  terms,  showing  that  the  objects  of  the  conspiracy  were,  at  the  time 
making  it,  unascertained,  as  was  in  fact  done  in  the  cases  of  Rexv.  De  Btrent/er^Q 
^^..-|  and  Regina  v.  Peck;(x')  and  it  was  argued  that  if,  on  *the  trial  of  tl 
^  indictment,  it  had  appeared  that  the  intention  was  not  to  cheal  certain  defin 
individuals,  but  such  as  the  conspirators  should  aflerwards  trade  with  or  select,  th 
would  have  been  entitled  to  an  acquittal ;  and  we  all  agree  in  this  view  of  the  cai 

{v)  Reg.  V.  Blake,  6  Q.  B.  126  (51  E.  G.  L.  R.).  This  decision  was  before  Reg.  r.  Kic 
pottf  aud  all  the  reasoning  in  the  judgment  of  Exchequer  Chamber  tends  to  show  tk 
this  decision  was  wrong,  as  the  goods  had  been  imported  and  clearly  ascertained.  T 
terms  ''  a  great  part  of  the  duties  of  customs  "  seem  very  objectionable. 

(tr)  3  M.  k  S.  67,  ante,  p.  149.  '  (x)  9  A.  &  E  686  (36  E.  C.  L.  R.),  ante,  p.  150. 
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and  thiuk  that  the  reasons  assigned  against  the  validity  c»f  this  part  of  the  indict- 
ment are  correct.     But  then  it  was  urged  on  the  part  of  the  crown  that  this  defect 
in  the  allegsition  of  the  conspiracy  was  cured  by  referring  to  the  whole  of  the  indict- 
ment, the  part  stating  the  overt  acts  as  well  as  that  stating  the  conspiracy;  and  Rex 
V.  Sprnggly)  was  cited  as  an  authority  that  the  whole  ought  to  be  read  together. 
But  if  we  examine  the  allegations  in  this  indictment,  there  is  no  sufficient  description 
of  any  act  done  after  the  conspiracy  which  amounts  to  a  misdemeanor  at  common 
law.     None  of  the  overt  acts  are  shown  by  proper  averments  to  be  indictable.    .The 
obtaining  goods,  for  instance,  from  certain  named  individuals  upon  credit,  without 
any  averment  of  the  use  of  false  tokens,  is  not  an  indictable  misdemeanor ;  and  if 
it  is  said  that  because  it  is  averred  to  have,  been  done  in  pursuance  of  the  conspiracy 
before  mentioned,  it  must  be  taken  to  be  equivalent  to  an  averment  that  the  con- 
spiracy was  to  cheat  the  named  individuals  of  their  goods,  the  answer  is,  first,  that, 
it  does  not  necessarily  follow,  because  the  goods  were  obtained  in  pursuance  of  the 
conspiracy  to  cheat  some  persons,  that  the  conspiracy  was  to  cheat  the  persons  from 
whum  the  goods  were  obtained ;  they  might  have  been  obtained  from  A.   in   the 
execution  of  an  ulterior  purpose  to  cheat  B.  of  his  goods.     And  secondly,  if  the 
averment  is  to  be  taken  to  be  equivalent  to  one  that  the  goods  were  obtained  from 
the  named  individuals  in   pursuance  of  an  illegal  conspiracy  to  cheat  and  defraud 
thoee  named  individuals  of  their  g^KKls,  it  would  still  be  defective,  as  not  containing 
a  dinct  and  positive  averment  that  the  defendants  did  conspire  to  cheat  and  defraud 
those  persons,  which  an  indictment  for  a  conspiracy,  where  the  conspiracy  is  itself 
the  crime,  ought  certainly  to  contain.     The  other  allegations  of  what  are  termed 
overt  acts  are  open  to  the  same  objection.     In  none  is  there  a  complete  description 
of  a  common  law  misdemeanor  independently  of  the  conspiracy;  and  the  allegation 
of  the  conspiracy  is  insufficient,  and  not  direct  and  positive.     For  these  reasons  the 
jodpiieut  must  be  reversed.(2;) 

Where  a  count  charged  that  Lewis  carried  on  the  business  of  a  dyei^  and  had 
divers  vats  and  quantities  of  dye  for  tbe  carrying  on   the  business,  and  that  the 
defendants  were  employed  by  Lewis  as  his  servants  in   the  management  of  his 
biuiness,  and  that  it  was  their  duty  as  such  servants  to  employ  the  vats  and  dye  of 
liewis  for  his  benefit  and  for  dyeing  such  materials  as  might  belong  to  themselves  or 
be  iotrusted  to  them  by  Lewis  for  those  purposes,  and  for  no  other  purposes   p^^  ;* . 
^nd  OH  no  other  materials ;  and  that  the  ^defendants  unlawfully  conspired,   *- 
^raadulcntly  and  without  the  consent  of  Lewis,  to  employ  the  vats  and  dye  in  dye- 
ing materials  not  belonging  to  themselves  and  not  intrusted  to  them  by  Lewis,  and 
^  obtain  thereby  to  themselves  large  profits,  and  to  deprive  Lewis  of  the  use  and 
leDefit  of  the  said  vats  and  dye ;  and  that  the  defendants,  in  pursuance  of  the  said 
conspiracy,  wilfully  and  without  the  consent  of  Lewis,  received  into  their  possession 
^vers  large  <}uantitie8  of  materials,  and  wilfully  and  without  the  consent  of  Lewis, 
St  his  expense  and  with  his  said  vats  and  dye,  dyed  the  said  materials  for  their  own 
'frofit  and  benefit ;  it  was  objected  that  the  count  did  not  show  that  the  goods  which 
the  defendants  dyed  were  not  their  own,  and  that  it  appeared  by  the  record  that 
^7  had  permission  to  dye  their  own  goods ;  but  the  Court  of  Queen's  Bench  held 
that  the  count  was  good ;  it  was  clear  that  the  essential  part  of  the  count  was  the 
charge  of  a  conspiracy ;  so  that  if  the  evidence  proved  the  conspiracy  and  did  not 
Fove  the  overt  acts  alleged,  viz.  that  the  conspiracy  was  carried  into  effi;ct,  the 
^ooat  would  have  been  sufficiently  proved,(a) 

(y)  2  Burr.  993.     See  ante^  p.  148,  note  («),  for  the  remarks  on  this  case. 

(j)  Reg.  ».  King,  7  Q.  B.  782  (53  E.  C.  L.  R.).  In  the  argument  in  the  Court  of  Queen's 
°tBch  in  this  case  it  was  also  objected  that  the  conspiracy  ought  to  have  been  laid  to 
^ud  divers  tradesmen  of  their  goods  ^^respectively"  but  the  court  held  that  this  was 
^  necessary,  and  this  point  does  not  appear  to  have  been  raised  in  the  Exchequer 
^Qber. 

(«)  Reg.  V.  Button,  11  Q.  B.  929  (63  E.  C.  L.  R.).  There  was  another  count  similar  to 
JltCftboTe,  which  was  objected  to  on  the  ground  that  it  did  not  allege  any  duty  in  the 
^^daots  not  to  employ  the  dye  for  their  own  profit ;  but  the  court  held  it  good,  as  the 
^l^Sation  of  the  conspiracy  was  sufficient.  There  was  also  a  question  as  to  the  con- 
i^ncy  ha?ing  merged  in  the  felony  decided  in  this  case ;  but  as  the  14  k  15  Vict.  c.  100, 
L  12,  hat  got  rid  of  all  such  questions  for  the  future,  it  has  been  omitted. 
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them  to  do  an  illegal  act ;  and  it  therefore  becomes  UDnecessary  to  consider  the 
other  additional  objects  and  purposes  alleged  in  some  of  these  counts  to  have  been 
comprised  within  the  scope  of  the  agreement  of  the  several  defendants.  With 
respect,  however,  to  the  sixth  and  seventh  counts,  we  all  concur  in  opinion  that 
they  do  not  state  the  illegal  purpose  and  design  of  the  agreement  entered  into 
between  the  defendants  with  such  proper  and  sufficient  certainty  as  to  lead  to  the 
necessary  conclusion  that  it  was  an  agreement  to  do  an  act  in  violation  of  the  law. 
Each  of  those  two  counts  does  in  substance  state  the  agreement  of  defendants  to 
have  been  '  to  cause  and  procure  divers  subjects  to  mevt  together  in  large  numbers, 
for  the  unlawful  and  seditious  purpose  of  obtaining,  by  means  of  the  intimidation  to 
be  thereby  caused,  and  by  means  of  the  exhibition  and  demonstration  of  great 
physical  force  at  such  meetings,  changes  in  the  government,  laws,  and  constitution 
of  the  realm.'  Now,  though  it  may  be  inferred  from  this  statement,  that  the  object 
of  the  defendants  was  probably  illegal,  yet  it  does  not  appear  to  us  to  be  so  allc^ied 
with  sufficient  certainty.  The  word  ^  intimidation  '  is  not  a i*^ technical  word  :  it  is 
not  vocabiUum  artis,  having  a  necessary  meaning  in  a  bad  sense ;  it  is  a  word  in 
common  use,  employed  on  this  occasion  in  its  popular  sense ;  and  in  order  to  give 
it  any  force,  it  ought  at  least  to  appear  from  the  context  what  species  of  fear  was 
intended,  or  upon  whom  sach  fear  was  intended  to  operate.  But  these  counta  con- 
tain no  intimation  whatever  upon  what  persons  this  intimidation  was  intended  to 
operate;  it  is  left  in  complete  uncertainty  whether  the  intimidation  was  directed 
against  the  peaceable  inhabitants  of  the  surrounding  placos,  against  the  subjects  of 
the  Queen  dwelling  in  Ireland  in  general,  against  persons  in  the  exercise  of  public 
authority  there,  or  even  against  the  legislature  of  the  realm.  Again,  the  mere 
allegation  that  these  changes  were  to  be  obtained  by  the  exhibition  and  demonstra- 
tion of  physical  force,  without  any  allegation  that  such  force  was  to  be  used,  or 
threatened  to  be  used,  seems  to  us  to  mean  no  more  than  the  mere  display  oi 
numbers,  and  consequently  to  carry  the  matter  no  further.  Applying  the  same  ^ 
principle  and  mode  of  reasoning  to  the  consideration  of  the  eighth,  ninth,  and  tenth^r 
counts,  we  all  concur  in  opinion  that  the  object  and  purpose  of  the  agreements*  i 
entered  into  by  the  defendants,  as  disclosed  upon  these  counts,  is  an  agreement  foiK-^ 
„j--Q,   the  performance  *of  an  act,  and  the  attainment  of  an  object,  which  is  tm 

^  violation  of  the  laws  of  the  land.  We  think  it  unnecessary  to  state  reasom  ^ 
in  support  of  the  opinion  that  an  agreement  between  the  defendants  to  diminish  th».«= 
confidence  of  Her  Majesty's  subjects  in  Ireland  in  the  general  administration  ofth^m:^ 
law  therein,  or  an  agreement  to  bring  into  hatred  and  disrepute  the  tribunals  by  law^^ 
established  in  Ireland  for  the  administration  of  justice,  are  each  and  every  of  thenV'S 
agreements  to  effect  purposes  in  manifest  violation  of  the  law.  Upon  the  sufficienc 
of  the  eleventh  count,  no  doubt  whatever  has  been  raised."(c) 

A  count  alleged  th>it  the  defendants,  having  in  their  possession  two  horses,  ooc 
spired  by  divers  false  pretences  to  obtain  large  sums  of  money  from  such  persons  e 
might  be  desirous  of  purchasing  the  said  horses,  and  to  cheat  and  defraud  such  pe; 
sons  of  such  sums  of  money,  and  that  the  defendants,  in  pursuance  of  the  said  cor 
spiracy,  made  certain  false  pretences,  which  were  set  out ;  and  that  the  defendant 
ill  pursuance  of  the  said  conspiracy,  did  obtain  from  W.  A.  an  order  for  tliepaymer 
or  £1 15  10j(.     It  was  objected  that  this  count  was  bad,  because  it  did  not  sh( 
that  \V.  A.  was  one  of , the  persons  who  was  desirous  of  purchasing  the  horses,  bw 
therefore  he  was  not  shown  to  be  within  the  objects  of  the  conspiracy ;  and  t'  — 
Recorder  so  held.((/) 

An  indictment  for  a  conspiracy  to  conceal  and  embezzle  the  personal  estate  of 

(c)  O'Conuell  v.  Reg.  11  CI.  Jt  F.  155.     The  Lords  all  concurred  in  this  judgment. 

(d)  Reg.  i\  Ward,  1  Cox  C.  C.  101.     If  this  case  is  correctly  reported,  the  decision         i^ 
clearly  erroneous.     The  count  alleged  that  the  defendants  did  obtain  the  money  from      "^ 
A.  ^' in /jursitauce  of  the  conspiracy  "  which  is  the  regular  mode  of  connecting  the  ov^^^* 
act  with  the  conspiracy,  especially  where,  as  in  this  case,  the  overt  act  could  not  be  fo-  ^^' 
seen  at  the  time  when  the  conspiracy  was  entered  into.     The  overt  act,  therefore,  i^^*^ 
well  laid.     But  even  if  it  had  been  otherwise,  the  count  was  good  without  it;  for  the  c^>^T 
spirncy  was  clearly  well  laid :  and,  where  that  is  the  case,  an  acquittal  of  the  overt  ac'*^    ** 
immaterial.     Rex  v.  Sterling,   I  Lev.  125,   shows  that  the  oven  act  is  in  each   a  o^^^ 
immaterial. 
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bankrupt  must  state  the  petitioning  creditor's  debt,  the  trading,  and  the  act  of 
b:inkruptcy,  and  that  the  piartj  had  actually  become  bankrupt.(e) 

The  technical!  averment  of  the  agreement  and  conspiracy,  generally  used  in  the 
indictment,  charges  that  the  defendants  *'  did  conspire,  combine,  confederate,  and 
agree  together ;"  but  it  is  said  that  other  words  of  the  same  import  seem  to  be 
e<[ually  proper.(/)  To  the  counts  for  a  conspiracy  may  be  joined  such  other  counts 
as  the  circumstances  of  the  case  may  seem  to  require  (not  charging  a  felony), 
though  they  do  not  include  a  charge  of  conspiracy. (z^) 

It  has  been  holden  that  in  an  indictment  for  a  conspiracy  the  venue  must  be  laid 

where  the  conspiracy  was,  and  not  where  the  result  of  such  conspiracy  was  put  in 

execution. (A)     But  it  was  said  by  the  court,  that  there  seemed  to  be  no  reason  why 

the  crime  of  conspiracy,  amounting  only  to  a  misdemeanor,  might  not  be  tried, 

wherever  one  distinct  overt  act  of  conspiracy  was  in  fact  committed,  as  well  as  the 

crime  of  high  treason,  in  compassing  ^and  imagining  the  King's  death,  or  in   r*i^A 

conspiring  to  levy  war.(i')     And  a  case  was  cited  in  which  the  trial  pro-   *- 

ceeded  upon  this  principle ;  and  in  which,  though  no  proof  of  actual  conspiracy, 

embracing  all   the  several  conspirators,  was  attempted  to  be  given  in   Middlesex, 

where  the  trial  took  place,  and  though  the  individual  actings  of  some  of  the  con- 

spiratorK  were  wholly  confined  to  other  counties  than  Middlesex,  yet  the  conspiracy 

K  against  all  having  been  proved,  from  the  community  of  criminal  purpose,  and  by 

their  joint  co-operation  in  forwarding  the  objects  of  it,  in  different  places  and 

counties,  the  locality  required  for  the  purpose  of  trial  was  holden  to  be  satisfied  by 

ovtsrt  acts,  done  by  some  of  them,  in  prosecution  of  the  conspiracy  in  the  county 

where  the  trial  was  held.(y)^ 

The  offence  of  conspiracy  might  formerly  be  tried  by  justices  of  peace  in  their 
Quarter  Sessions.  In  a  case  where  the  question  of  their  jurisdiction  was  raised,  no 
Authority  being  cited  either  on  the  one  side  or  on  the  other,  the  court  decided  in 
^vor  of  their  jurisdiction,  upon  general  principles,  saying,  that  a  conspiracy  was  a 
trespass,  and  that  trespasses  were  indictable  at  sessions,  though  not  committed  with 
^rcc  and  arms.(A:)  But  now  by  the  5  &  6  Vict.  o.  38,  s.  1,  "neither  the  justices 
oF  the  peace  acting  in  and  for  apy  county,  ridingi  division,  or  liberty,  nor  the 
I'ecorder  of  any  borough,  shall,  at  any  session  of  the  peace,  or  at  any  adjournment 
thereof,  try  any  person  or  persons,  for  (inter  alia)  unlawful  combinations  and  con- 
spiracies, except  conspiracies  or  combination  to  commit  any  offence  which  such 
justices  or  recorder  respectively  have  or  has  jurisdiction  to  try  when  committed  by 
one  person." 

A  count  all(^ed  that  the  prisoners  conspired,  by  divers  false  pretences,  against 
the  form  of  the  statute  in  that  case  made  and  provided,  to  defraud  the  prosecutor  of 
his  money ;  and  it  was  objected  that  the  facts  ought  to  have  been  set  out  so  as  to 
show  that  the  offence  intended  to  be  committed  was  within  the  jurisdiction  of  the 
sessions,  by  whom  the  indictment  had  been  tried  ;  but  the  Court  of  Queen's  Bench 
held  that  the  count  sufficiently  showed  that  the  sessions  had  juri8diction.(Z) 

Ky  the  22  &  23  Vict.  c.  17,  no  bill  of  indictment  for  conspiracy  is  to  be  presented 
or  t\)and  by  any  grand  jury,  unless  the  charge  has  been  investigated  before  a  magis- 
trate, or  unless  the  indictment  bo  preferred  by  the  consent  of  a  judge  or  the  attorney 
or  solicitor  general  (m) 

Where  an  indictment  on  the  Naval  Discipline  Act,  24  &  25  Vict.  c.  115,  s.  57, 
charged  that  the  defendant  on  his  oath  before  a  court-martial  held  on  board  Her 

(t)  Rex  0.  Jones,  4  B.  &  Ad.  345  (24  E.  C.  L.  R.) ;  1  N.  &  M.  78.  See  the  case  more  fully 
•taied,  anU,  toI.  2,  p.  528. 

(/)  3  Chit.  Crim.  L.  1143.     See  per  Lord  Campbell,  Reg.  v.  Hamp,  ante^  p.  222. 

{3)  See  the  judgment  of  Lord  Ellenborough,  C.  J.,  in  Rex  v.  Johnson,  3  .M.  k  S.  550, 
1»^  Reg.  r.  Murphy,  8  C.  &  P.  297  (34  E.  C.  L.  R.),  counts  for  libel  were  joined. 

U)  Re(f.  V.  Best,  1  Salk.  174.  (t)  Rex  v.  Brisac,  4  East  R.  171. 

U)  Rex  V.  Bowes,  cited  in  Rex  v  Brisac,  supra. 

(*)  Rex  r.  Rispal.  3  Burr.  1320;  1  Black.  R.  308;  Burn's  Just.  tit.  Consj^raci/,  sec.  1. 
^e  point  was  so  decided  in  an  earlier  case.  Rex  v.  Edwards,  8  Mod.  320. 

(OUtham  V.  Reg  ,  9  Cox  C.  C.  516.  (m)  See  the  Act  in  the  Appendix. 

^  People  V.  Mather,  4  Wend.  229. 
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Majesty's  ship  H.,  then  being  on  the  high  seas,  and  within  the  jurisdictioD  of 
Admiralty  of  England,  wilfully  and  corruptly  did  give  false  evidence,  central 
the  form  of  the  statute,  &c. ;  it  was  doubted  whether  this  was  an  indictment  fur 
jury  within  the  22  &  23  Vict.  c.  17,  s.  1,  and  also  whether  that  enactment  ext 
to  offences  committed  on  the  high  seas.  It  seems  that  the  taking  of  a  false 
before  a  court-martial  is  perjury  at  common  law.(m»i) 

The  prisoner,  a  foreigner,  was  indicted  for  conspiring  at  Ramsgate  with 
owner,  the  master,  and  the  mate  of  a  ship,  to  cast  away  the  ship,  with  intei 
prejudice  the  underwriters.  The  ship  was  a  Prussian  merchant  vessel,  named 
Alma,  and  arrived  at  Ramsgate,  and  afterwards  sailed  thence,  and  vhe  was  in 
days'  time  scuttled  and  sunk  by  the  prisoner  and  others.  The  prisoner  was  a] 
bended,  and  made  statements  implicating  himself,  the  captain,  and  the  mate, 
said  that  the  mate  had  said  in  Ramsgate  that  the  ship  would  never  reach  her  ] 
of  destination,  and  spoke  of  tlie  making  away  of  the  ship  in  an  unlawful  man 
and  when  the  prisoner  said,  '^  Then  we  had  better  sink  her  here  at  once  on  the  i 
the  mate  replied  that  was  too  close  to  land  to  make  away  with  the  ship  in  an 
lawful  manner,  or  to  sink  her.  Martin,  B.,  told  the  jury.  ^^  The  ship  was  a  fui 
ship,  and  she  was  sunk  by  foreigners  far  from  the  English  c^ast,  and  so  out  of 
jurisdiction  of  our  courts.  But  the  conspiracy  in  this  country  to  commit  the  ofi 
is  criminal  by  our  law.  And  this  case  does  not  raise  the  point  which  arose  in . 
y.  Bernard^  1  F.  &  F.  240.  a.<«  to  a  conspiracy  limited  to  a  criminal  offence  t 
committed  abroad.  For  here,  if  the  prisoner  was  party  tp  the  conspiracy  at  a 
was  not  so  limited  )  for  it  was  clearly  contemplated  that  the  ship  might  be  destr 
off  the  bar  at  Ramsgate,  which  would  be  within  the  jurisdiction  The  offenc 
conspiracy  could  be  committed  by  any  persons  conspiring  together  to  commit ai 
lawful  act  to  the  prejudice  or  injury  of  others,  if  the  conspiracy  was  in  this  com 
although  the  overt  acts  were  abroad.  .  .  .  The  question  is,  was  it  agreed  by 
between  the  prisoner  and  any  other  person  at  Ramsgate  that  the  ship  shoul 
destroyed,  whether  at  sea  or  in  port?"(wn) 

Where  three  defendants  were  charged  with  a  conspiracy  before  a  justice, 
bound  by  recognizances  to  appear  at  the  next  session  of  the  Central  Criminal  G 
to  plead  to  such  indictment  as  might  be  found  against  them  in  respect  of  the 
conspiracy ;  and  the  prosecutors  and  witnesses  were  in  like  manner  bound  to  | 
cute  and  give  evidence ;  and  at  the  next  session  of  the  said  court  an  indictmei 
the  said  conspiracy  was  found  against  the  said  three  defendants;  but  the  trial 
1^1  ri1  P^'^^^)  ^"^  ^^^  ^recognizances  respited,  till  the  next  sessions ;  and  befon 
^  session  the  solicitor-general  directed  an  indictment  to  be  preferred  a^ 
another  person  for  the  same  conspiracy ;  and  at  that  session  another  indictmen 
found  against  all  four  defendants;  it  was  held  that  the  three  first-mentioned  dc 
ants  were  rightly  tried,  and  convicted  on  the  second  indictment,  as  the  22 
Vict.  c.  17,  had  been  sufficiently  complied  with,  the  second  indictment  being  f( 
same  conspiracy,  with  which  those  defendants  hud  been  charged  before  the  o 
trate ;  and  that  the  indictment  need  not  allege  that  they  had  been  bound  oV 
the  magistrate,  (n) 

On  a  prosecution  against  several  persons  for  conspiracy,  the  wife  of  one  c 
defendants  has  been  holdeu  not  to  be  a  competent  witness  for  the  others,  a 
offence  being  charged^  and  an  acquittal  of  all  the  other  defendants  being  a  gi 
of  discharge  for  the  husband.(o)'  And  so  it  has  been  held,  upon  an  indici 
against  the  wife  of  W.  S.  and  others  for  a  conspiracy  in  procuring  W.  S.  to  n 
that  W.  S.  was  not  a  competent  witness  in  support  of  the  prosecution. (jo) 

An  able  writer  upon  the  law  of  evidence  lays  down  the  following  doctrine 
respect  to  the  acts  or  words  of  one  conspirator  being  evidence  against  the  o\ 

(mm)  Reg.  v.  Heane,  4  B.  ik  S.  947  (1 16  E.  C.  L.  R.).  {nn)  Reg.  v.  Kohn,  4  F.  A 

(n)  Reg.  V.  Knowlden,  9  Cox  C.  C.  483. 

(o)  Rex  V,  Lockyer,  5  Esp.  N.  P.  R.  107,  Lord  EUenborough,  C.  J. ;  Rex  v  Fredei 
Str.  1096;  1  Phill.  Evid.  74. 

(p)  Rex  V  Serjeant,  R.  k  H.  N.  P.  R.  352  ;  1  Phill.  Evid.  74. 

^  State  V.  Barlingham,  15  Maine  105. 
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Fhere  several  persoos  are  proved  to  have  combined  together  for  the  same  illegal 
nrpoee,  any  act  done  by  one  of  the  party,  in  pursuance  of  the  original  concerted 
Ian,  and  with  reference  to  the  common  object,  is  in  the  contemplation  of  law  the 
it  of  the  whole  party,  and,  therefore,  the  proof  of  such  act  would  be  evidence 
gainst  any  of  the  others  who  were  engaged  in  the  same  conspiracy  ;  and,  further, 
ly  declarations,  made  by  one  of  the  party  at  the  time  of  doing  such  illegal  act, 
em  not  only  to  be  evidence  against  himself,  as  tending  to  determine  the  quality  of 
le  act,  but  to  be  evidence  also  against  the  rest  of  the  party,  who  are  as  much 
Bponsible  as  if  they  had  themselves  done  the  act.*  But  what  one  of  the  party 
ay  have  been  heard  to  say  at  some  other  time,  as  to  the  share  which  some  of  the 
liers  had  in  the  execution  of  the  common  design,  or  as  to  the  object  of  the  con- 
Aracy,  cannot,  it  is  conceived,  be  admitted  as  evidence  to  affect  them  on  their  trial 
»r  the  same  offence.C^)  And,  in  general,  proof  of  concert  and  connection  must  be 
even,  before  evidence  is  admissible  of  the  acts  or  declarations  of  any  person  not  in 
le  presence  of  the  prisoner  (r)  It  is  for  the  court  to  judge  whether  such  conneo- 
on  has  been  sufficiently  established ;  but  when  that  has  been  done,  the  doctrine 
pplies  that  each  party  is  an  agent  for  the  others,  and  that  an  act  done  by  one  in 
nrtherance  of  the  unlawful  design  is  in  law  the  act  of  all,  and  that  a  declaration 
aade  by  one  of  the  parties,  at  the  time  of  doing  such  an  act,  is  evidence  against 
he  others.  Thus,  where  Stone  was  indicted  for  treason,  and  one  of  the  overt  acts 
charged  was  conspiring  with  Jackson  and  others  to  collect  intelligence,  and  to  com- 
nonicate  it  to  the  ""King's  enemies  in  France,  &c.,  after  evidence  had  been  r^ioo 
^ven  to  connect  the  prisoner  with  Jackson  in  the  conspiracy  as  charged,  the  ^ 
secretary  of  state  for  the  foreign  department  was  called  to  prove  that  a  letter  of 
Jackson *8,  containing  treasonable  information,  had  been  transmitted  to  him  from 
abroad,  but  in  a  confidential  way,  which  made  it  impossible  for  him  to  divulge  by 
vfhom  it  was  communicated ;  and  such  letter  was  received  in  evidence.(8)  So,  in 
BDother  case,  afler  evidence  had  been  given  of  a  treasonable  conspiracy,  in  which 
the  prisoner  was  concerned,  it  was  held  that  papers  found  in  the  lodging  of  a  co- 
oonspirator,  at  a  period  subsequent  to  the  apprehension  of  the  prisoner,  might  be 
r«td  in  evidence,  upon  strong  presumptive  proof  being  given  that  the  lodgings  had 
not  been  entered  by  any  one  in  the  interval  between  the  apprehension  of  the  prisoner 
^nd  the  finding  of  the  papers,  although  no  absolute  proof  had  been  given  of  their 
existence  previous  to  the  prisoner's  apprehension.(0  But  it  seems  that  if  such 
pipttB  had  not  been  proved  to  have  been  intimately  and  immediately  connected  with 
t^  objects  of  the  conspiracy,  they  would  not  have  been  admissible ;  as,  in  the  same 
^sne,  a  paper  containing  seditious  questions  and  answers,  and  found  in  the  possession 
<3f  i  oo-conspirator,  was  not  read  in  evidence,  the  court  doubting  whether  it  was 
mficiently  connected  by  evidence  with  the  object  of  the  conspiracy  to  render  it 
«dmiBBible.(tf)' 

(9)  1  Phill.  on  Erid.  94,  95,  7tb  ed.     See  9th  ed.  201. 

(r)*l  East  P.  C.  c.  2,  s.  37,  p.  96 ;  2  Stark.  Evid.  326,  and  I  Phill.  Evid.  477,  citing  the 
Queen's  case,  2  Brod.  k  B.  302  (6  E.  G.  L.  R  ) ;  Reg.  r.  Jacobs,  1  Cox  0.  G.  173 ;  Reg.  v. 
D>aeld,  5  Cox  G.  G.  404. 

(i)  Rex  V.  Stone,  6  T.  R.  527.  (t)  Rex  v.  Watson,  2  Stark.  G.  140. 

(v)  Rex  r.  Watson,  tupra.  But  thej  held  that  if  proof  were  to  be  given  that  the  instru- 
^Bt  was  to  be  used  for  the  purposes  of  the  conspiracj,  it  would  clearly  be  admissible. 

'  When  several  conspire  together  to  effeyct  a  common  purpose  or  object  and  one  of  them 
coQBiit  a  crime  not  embraced  in  that  purpose  or  object  the  others  are  not  guilty  of  the 
«nme:  Frank  v.  State,  27  Ala.  37. 

'Clayton  v.  Anthony,  6  Rand.  285.  The  acts  and  declarations  of  an  accomplice  are 
^dence  when  they  are  part  of  the  res  getta  and  done  in  furtherance  of  the  common 
^Ciign;  but  to  make  the  acts  or  declarations  of  another  evidence  against  the  prisoner,  a 
^Qipiracy  or  common  design  between  them  must  be  established :  State  v,  George,  *\  Ired. 
^21.  Where  a  combination  of  several  persons  for  an  illegiil  object  is  clearly  established, 
Octets  and  declarations  of  one  of  the  parties  in  reference  to  the  subject-matter  of  the 
combiDAtioa  while  engaged  in  the  prosecution  of  the  joint  design  are  admissible  in  evi- 
nce against  his  associates:  Waterbury  v.  Sturdevant,  18  Wend.  353.  When  partial 
pfoof  of  a  coiDbioatioD  between  the  prisoners  has  been  given,  what  has  been  said  or  done 
^ytither  of  the  prisoners  in  planning  the  plot  may  be  proven,  but  what  was  not  in  pursa- 
*<^cc  of  the  plot  cannot  be  uken  against  the  other  conspirators :  State  v.  Siiaous,  4  SVcob. 
Tot.  ni« — 9 
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Where,  upon  an  iDdictment  for  conspiring  to  annoy  a  broker  who  distrained 
church-rates,  it  was  proved  that  one  of  the  defendants,  in  the  presence  of  the  otl 
excited  the  persons  assembled  at  a  public  meeting  to  go  in  a  body  to  the  broke 
bouse;  it  was  held  that  eyidencewas  admissible  to  show  that  they  did  sogo^althoo 
neither  of  the  defendants  went  with  them,  but  that  evidence  of  what  a  person,  w 
was  at  the  meeting,  said  a  few  days  after  the  meeting  when  he  himself  was  distraio 
on  for  church-rates,  was  not  admissible.Cr)  And  where  an  indictment  charged  ti 
defendant  with  conspiring  with  Jones,  who  had  been  previously  convicted  of  treaso 
to  raise  iDSurrections  and  riots,  and  it  was  proved  that  the  defendant  had  been 
member  of  a  Chartist  association,  and  that  Jones  was  also  a  member,  and  that : 
the  evening  of  the  3d  of  November  the  defendant  had  been  at  Jones's  house,  u 
was  heard  to  direct  the  people  there  assembled  to  go  to  the  race-course,  where  Jooi 
had  gone  on  before  with  others ;  it  was  held  that  a  direction  given  by  Jones  in  tl 
forenoon  of  the  same  day  to  certain  parties  to  meet  on  the  race-course  was  admissible 
and  it  being  further  proved  that  Jones  and  the  persons  assembled  on  the  race^ur 
went  thence  to  the  New  Inn,  it  was  held  that  what  Jones  said  at  the  New  Inn  w: 
admissible,  as  it  was  all  part  of  the  same  transaction. (10) 

On  an  indictment  on  the  11  &  12  Vict.  c.  12,  s.  3,  which  makes  it  a  felony 
compass,  &c.,  to  deprive  the  Queen  of  her  crown  or  to  levy  war,  &c.,  it  appear 
that  the  prisoners  from  July  26th  to  August  16th  had  attended  meetings  whe 
*1  R^l  P^^"^  ^^^  '''securing  the  people's  charter  and  the  repeal  of  the  union  we 
^  organized,  and  took  a  prominent  part  at  those  meetings:  large  bodies  of  m* 
were  formed  into  societies,  with  class  leaders,  &c. ;  some  of  them  were  select 
and  organized  as  fighting  men,  and  an  attempt  at  insurrection  was  to  be  made 
the  16th  of  August;  and  on  that  night  a  great  number  of  the  conspirators  wn 
found  at  the  several  places  of  meeting  previously  fixed,  provided  with  arms,  J 
A  witness  stated  that  at  a  meeting,  at  which  none  of  the  prisoners  were  present, 
received  a  leaf  of  a  book  from  one  Bezer,  which  was  to  serve  as  an  introduction 
a  subsequent  meeting ;  and  on  the  20th  of  July  he  attended  a  second  meeting,  a 
produced  the  leaf;  the  chairman  compared  it  with  a  book,  and  the  witness  ti 
admitted.  The  prisoners  were  not  shown  to  have  been  parties  to  the  conspiracy 
that  time.  But  it  was  held  that  the  witness  might  prove  what  Beier  said  to  h 
when  he  gave  him  the  leaf,  and  also  what  took  place  at  the  second  meeting,  on  t 

(©)  Reg.  V.  Murphy,  8  0.  &  P.  297  (34  E.  C.  L.  R  ),  Coleridge,  J. 
(w)  Reg.  V,  Shellard,  dC.kP,  277  (38  E.  C.  L.  R.),  Patteson,  J. 

266.  When  the  facts  proved  are  insuflTicient  to  establish  a  conspiracy  between  the  [ 
soncr  and  a  third  person  to  commit  an  offence,  the  declarations  of  each  third  per 
made  in  the  absence  of  the  prisoner,  are  not  admissible  in  evidence  against  him:  Willia 
son  V.  Comm  ,  4  Gratt.  547.  On  the  trial  of  one  of  the  conspirators,  the  decl&ratiooi 
another  conspirator  made  after  the  offence  had  been  committed,  is  incompetent  eviden 
State  V.  Dean,  13  Ired.  63.  The  confessions  of  an  accomplice  in  a  felony,  made  after 
commission  of  the  offence,  and  not  in  the  presence  of  the  prisoner,  though  a  conspir 
be  proven,  are  inadmissible,  except  as  against  the  accomplice:  Hunter  v.  Comm.,  7  Gr 
641.  A  combination  or  cunspiracy  may  be  proved  by  evincing  a  concurrent  knowle 
and  approbation  in  the  persons  conspiring,  of  each  other's  acts;  and  it  is  most  usut 
done  by  proof  of  the  separate  acts  of  several  persons,  concentrating  in  the  same  purp 
or  particular  object.  The  greater  the  secrecy  that  is  observed  lelative  to  the  objec 
such  concurrence,  and  the  more  apparent  the  similarity  of  the  means  employed  to  ef 
it,  the  stronger  is  the  evidence  of  the  conspiracy.  In  order  to  prove  a  conspiracy, 
acts  of  the  different  conspirators  are  admissible,  though  acts  to  which  the  prisoners  n 
no  party :  Gardner  v.  Preston,  2  Day  205. 

As  to  the  admissibility  of  the  acts  and  declarations  of  the  conspirators  as  evide 
against  all  see  State  v,  Myers,  19  Iowa  517  ,*  Sands  v.  State,  21  Gratt.  871 ;  State  v,  Larl 
49  N.  U.  39 ;  Hightower  v.  State,  22  Texas  605  ;  State  v.  Ross,  29  Mo.  32  ;  State  ».  Nasi 
Clarke  347  ;  Stewart  v.  State,  26  Ala.  44  ;  Cornelius  v.  Comm.,  15  B.  Mod.  539  ;  Maso 
State,  42  Ala.  532  ;  Rice  v.  State,  7  Ind.  332  ;  U.  S.  v.  Flowery,  Spi-ague  109 ;  Comn 
Tienon,  8  Gray  375  ;  State  v  Thibeau,  30  Verm.  100  ;  Mash  v,  Sute,  32  Miss.  405  ;  01 
son  V.  State,  14  Ohio  (N.  S.)  234  ;  Johnson  v.  Sute,  29  Ala.  62 ;  Browning  r.  StaU 
Miss.  656  ;  Patton  v.  Ohio,  6  Ohio  (N.  S.)  467  ;  Fouta  v.  State,  7  Ibid.  But  even  whc 
conspiracy  has  been  proved,  the  admitfeions  of  one  made  not  in  the  prosecution  of 
-  undertaking  but  after  its  completion  are  not  evidence  against  another :  Lynea  v.  StaU 
Miss.  617 ;  State  v,  Ross,  29  Mo.  32  ;  Thompson  1^.  Comm.,  I  Met.  (Ky.)  13. 
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'onnd  that  the  prosecution  had  a  right  to  go  into  general  evidence  of  the  nature 
'  the  comhination  between  the  persons  assembled,  though  the  prisoners  might  not 
)  pre0ent.(a;)  And  it  having  been  proved  that  a  large  number  of  armed  men 
3re  found  assembled  at  a  public-house  on  the  16th  of  August,  the  time  which  had 
ien  fixed  for  the  general  outbreak,  but  none  of  these  men  had  been  previously 
Doected  with  the  conspiracy,  nor  did  it  appear  that  the  house  had  ever  been  re- 
gnized  as  a  place  of  meeting;  it  was  held  that  evidence  was  admissible  of  what 
18  done  at  that  public-house ;  because  it  appeared  that  on  this  day  there  was  to  bo 
oollectioD  of  armed  persons.(y) 

On  an  indictment  for  a  conspiracy  to  prevent  workmen  from  continuing  in  their 
rviee  as  tin  plate- workers,  it  appeared  that  the  workmen  had  been  holding  shop- 
eetings  and  discussions,  and  the  prosecutor,  a  manufacturer,  had  published'  a 
acard  offering  constant  employment  to  tinplate-workers,  and  after  that  a  handbill 
as  circulated  about  the  town,  and  copies  of  it  stuck  up  in  the  windows  of  beer- 
lOps  and  public-houses,  and  one  of  them  in  the  window  of  a  public-house  fre- 
aented  by  the  tinplate-workers,  and  another  at  a  public-house  at  which  one  Peel, 
reen,  and  Winters,  alleged  conspirators,  lodged,  and  the  defendants  had  been  con- 
DUally  into  those  houses  whilst  the  bill  was  in  the  windows.  The*  bill  was  ad- 
ressed  "  To  the  members  of  the  several  trade  societies  connected  with  the  National 
iSBOciation  of  United  Trades  by  the  central  committee,**  and  recited  that  the  com- 
littee  had  been  called  upon  for  advice  by  the  tinplate-workers  of  the  town  to 
oable  them  to  obtain  an  established  book  of  prices ;  and  that  communications  had 
iken  place  with  the  prosecutor  about  the  amount  of  wages,  but  that  no  arrange- 
lent  could  be  made  with  him.  The  bill  was  signed  by  Peel  as  general  secretary, 
ad  mentioned  Green  and  Winters  as  having  visited  the  prosecutor,  but  did  not 
aention  any  of  the  defendants.  Erie,  J  ,  held  that  the  bill  was  not  admissible  as 
he  act  of  the  defendants,  either  by  themselves  or  as  published  or  recognized  by 
:heiD.  ^'^You  may  make  a  handbill  evidence  against  a  man,  if  I  may  so  r^ci/M 
ttj,by  retrospective  light  arising  from  his  conduct.  If  a  handbill  says  that  *- 
certain  things  will  be  done  by  ceitain  persons,  and  that  handbill  is  circulated,  where 
those  persons  probably  saw  it,  and  they  do  the  very  thing  that  the  handbill  indi- 
eates  they  would  do,  when  that  is  in  evidence,  I  am  of  opinion  that  the  bill  would 
be  admissible  against  them  ;  but  we  are  not  at  that  stage  yet"(z)  But  on  the  trial 
of  another  indictment  against  Rowlands,  Green,  Peel,  Winters,  and  others,  arising 
oat  of  the  same  transactions,  where,  in  addition  to  the  evidence  in  the  previous 
case,  it  was  proved  that  Rowlands  had  been  at  the  Swan  whilst  the  bill  was  exhib- 
ited there,  and  Peel  had  been  seen  going  in  and  out,  and  the  bill  was  in  such  a  sit- 
uation that  he  must  have  seen  it;  Erie,  J.,  held'that  it  was  admissible.  ''  If  it  is 
«ndence  against  any  one  of  the  defendants,  it  is  admissible."  *^  I  believe  it  is  ad- 
ttinible  against  those  in  respect  of  whom  I  draw  the  inference  that  they  saw  it  in 
the  winduw  ;  those  in  respect  of  whom  it  announces  any  intention.  Green  and 
Winters  are  the  two  that  are  named  in  it.  It  purports  to  be  an  instrument  by  Peel, 
tad  I  think  there  is  evidence  before  me,  from  which  I  am  of  opinion  that  Peel  had 
ieen  that  instrument,  and  it  is  probable,  by  his  not  objecting  to  it,  that  he  permitted 
his  name  to  be  used  to  that  instrument."  <'  I  am  clear  that  it  is  evidence  as  against 
one  of  the  defendants,  it  being  published  in  his  name,  and,  according  to  the  evi- 
dence, being  probably  seen  by  him."(o) 

Upon  the  trial  of  Blake  on  an  information  for  a  conspiracy  with  one  Tye  to  pass 
imported  goods  without  paying  the  full  duty,  it  appeared  that  Tye  acted  as  agent 
for  the  importer  of  the  goods,  and  Blake  as  landing-waiter  at  the  Custom-house, 
^  that  it  was  Tye's  duty  to  make  an  entry  describing  the  quantity  and  particu- 
^  of  the  goods  necessary  to  determine  the  amount  of  duty.  This  entry  is  called 
the  Perfect  Entry,  which  is  left  at  the  Custom-house,  and  the  particulars  are  there 

(x)  Reg.  r.  Lacej,  3  Cox  G.  C.  517.  Piatt,  B  ,  and  Williams,  J.,  who  considered  Reg.  v. 
'foit  ind  Rex  V.  Hunt  expressly  in  point,  and  refused  to  reserve  the  point.  See  post ^ 
M67. 

(r)  Ibid.  (z)  Reg.  v.  Duffield,  5  Cox  G.  C.  404. 

(•)  Reg.  V.  Rowlands,  6  Cox  Q.  C.  436.  It  does  not  appear  that  this  ruling  was  ques- 
^d  la  the  Court  of  Queen's  Bench. 
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copied  into  the  Blue  book,  which  was  delivered  to  Blake,  the  laD ding- waiter,  wl 
duty  was  to  examine  the  goods,  and,  if  he  fouod  them  oorrespoud  with  the  pari 
lars  in  the  Blue-book,  to  write  "  Correct"  across  the  Perfect  Entry,  whereupon 
goods  would  be  delivered  to  the  importer  upon  payment  of  the  duties  so  as> 
tained.  The  goods  were  passed  to  Tye,  the  duty  having  been  paid  on  the  Per 
Entry  made  out  by  Tye,  which  corresponded  with  the  entry  in  the  Blue-book, 
was  then  proposed  to  put  in  Tye*8  Day-book,  and  to  show  by  Tye's  own  entry  thei 
that  the  Quantity  of  goods  was  much  larger  than  appeared  by  the  Perfect  £i 
and  Blue-book,  and  that  the  importer  had  been  charged  the  duties  by  Tye  on  8 
larger  amount,  and  had  paid  them  accordint^ly.  It  was  objected  for  Blake — ^ 
not  being  on  his  trial — that  the  entry  in  Tye's  book  was  not  evidence  aga 
Blake ;  but  Lord  Denman,  C.  J.,  admitted  the  evidence ;  and  the  Court  of  Que* 
Bench  held,  on  a  motion  for  a  new  trial,  that  the  Day-book  was  evidence  of  so 
*18^1  ^^^'^S  ^^°®  ^°  ^^^  course  of  the  transaction,  and  was  properly  admitted  : 
J  step  in  the  proof  of  *the  conspiracy. (6)  Evidence  was  given,  in  the  » 
case,  to  show  that  a  check  drawn  by  Tye  for  a  certain  sum,  and  dated  after 
goods  were  passed,  had  been  cashed,  and  the  proceeds  traced  to  Blake.  It  was  t 
proposed  to  put  in  evidence  the  counterfoil  of  the  check  in  Tye's  check-book, 
which  was  written  an  account  showing  that  the  check  was  drawn  for  a  sum  amoi 
ing  to  half  the  profit  arising  from  transactions,  including  the  alleged  fraud  on 
revenue,  as  manifested  by  the  several  items  in  that  account.  To  this  evidenc 
similar  objection  was  taken,  but  Lord  Denman,  C.  J.,  admitted  it.  The  Court 
Queen's  Bench,  however,  held  that  the  evidence  ought  not  to  have  been  admit 
The  conspiracy  to  defraud  the  customs  had  been  carried  into  effect  before  the  eh 
was  drawn ;  and  the  writing  on  the  counterfoil  was  in  effect  a  declaration  by  ! 
for  what  purpose  he  had  drawn  the  check,  and  how  the  money  was  to  be  appl 
Now  no  declaration  of  Tye  could  be  received  in  evidence  against  Blake,  which 
made  in  Blake's  absence,  except  it  related  to  the  furtherance  of  the  common  obj< 
which  this  did  not.(c) 

On  an  indictment  for  conspiring  to  defraud  the  shareholders  of  the  British  B; 
by  falsely  representing  its  affairs  to  be  prosperous,  the  examination  of  one  of  the 
feudants,  which  had  been  taken  on  a  petition  for  winding  up  the  bank  after  the  c 
of  the  alleged  conspiracy,  was  tendered  in  evidence.  This  examination  showed  t 
this  defendant  was  aware  of  the  insolvency  of  the  bank,  and  alleged  that  the  ot 
directors  had  the  same  knowledge.  It  was  objected  that  this  examination  was 
evidence  of  any  act  done  in  furtherance  of  the  conspiracy ;  and  that  it  was  not 
missible  until  the  other  defendants  were  connected  with  this  defendant  in  the  ( 
spiracy.  But  Lord  Campbell,  C.  J*,  (after  consulting  the  other  judges  of  the  Que< 
Bench),  said,  *'  We  are  all  of  opinion  that  the  deposition  is  admissible  against  i 
defendant,  as  tending  to  show  bis  knowledge  before  and  at  the  time  of  his  comi 
ting  the  overt  act,  but  not  as  against  the  other  defendaqts.  Therefore  only  s 
parts  should  be  read 'as  refer  to  the  deponent  alone," (d) 

The  evidence  in  support  of  an  indictment  for  a  conspiracy  is  generally  circi 
stantial ;  and  it  is  not  necessary  to  prove  any  direct  concert,  or  even  any  meeUn( 
the  conspirators,  as  the  actual  fact  of  conspiracy  may  be  collected  from  the  collate 
circumstances  of  the  case.(e)  Although  the  common  design  is  the  root  of  the  chi 
yet  it  is  not  necessary  to  prove  that  the  defendants  came  together,  and  actni 
agreed  in  terms  to  have  the  common  design,  and  to  pursue  it  by  common  mes 
and  so  to  carry  it  into  execution,  because  in  many  cases  of  the  most  clearly  est 
lished  conspiracies  there  are  no  means  of  proving  any  such  thing.(/)  if^  th< 
fore,  two  persons  pursue  by  their  acts  the  same  object,  often  by  the  same  means, 
performing  one  part  of  an  act,  and  the  other  another  part  of  the  same  act,  so  » 
complete  it,  with  a  view  to  the  attainment  of  the  object  they  were  pursuing, 
*'i(\(\'}  ^^^^  ^^^  ^^  liberty  to  draw  the  conclusion  that  they  have  been  ^engaged  i 
-^  conspiracy  to  effect  that  object.(^)     It  is  a  mistake  to  say  that  a  oonspii 

(6)  Reg.  V,  Blake,  6  Q.  B.  126  (51  E.  C.  L.  R.).       (e)  Reg.  v.  Blake,  tupra, 

{d)  Reg.  V.  Esdale,  1  F.  &  F.  213.  (e)  Rex  v.  Parsoi  s.  1  Black.  R.  39 J 

(/)  Per  Coleridge,  J.,  Reg.  v,  Marphy,  8  G.  *  P.  297  (34  E.  C.  L.  R.) ;  Reg.  v.  Britt 

Cox  C.  C.  76,  per  CoUman,  J. 

(y)  Per  Coleridge,  J.,  Reg.  v.  Marphy,  supra. 
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most  be  proved  before  the  acts  of  the  alleged  conspirators  can  be  given  in  evidence. 
It  is  competent  to  prove  insulated  acts  as  steps  by  which  the  oonspirar^y  itself  may  be 
established. (A)     And  in  a  late  case  the  jury  were  told  that  it  does  not  happen  once 
in  a  thousand  times  when  the  offence  of  conspiracy  is  tried  that  anybody  comes 
before  the  jury  to  say  that  he  was  present  at  the  time  when  the  parties  did  con> 
Bpire  together,  and  when  they  agreed  to  carry  out  their  unlawful  purposes ;  that 
species  of  evidence  is  hardly  ever  to  be  adduced  before  a  jury:  but  the  unlawful 
conspiracy  is  to  be  inferred  from  the  conduct  of  the  parties ;  and  if  several  men  are 
Been  taking  several  steps,  all  tending  towards  one  obvious  purpose,  and  they  are  seen 
through  a  continued  portion  of  time  taking  steps  that  leads  to  one  end,  it  is  for  the 
jury  to  say  whether  those  persons  had  not  combined  together  to  bring  about  that 
end,  which  their  conduct  appears  so  obviously  adapted  to  effectuate.(i)     In  a  case 
where  a  husband,  wife,  and  their  servants,  were  indicted  for  a  conspiracy  to  ruin  the 
tnde  of  the  prosecutor,  who  was  the  King's  card-maker,  the  evidence  against  them 
was,  that  they  bad  at  several  times  given  money  to  the  prosecutor's  apprentices  to 
pat  grease  into  the  paste,  which  had  spoiled  the  cards ;  but  there  was  no  account 
giyen  that  ever  more  than  one  at  a  time  was  present,  though  it  was  proved  they  had 
all  given  money  in  their  turns ;  it  was  objected  that  this  could  not  be  a  conspiracy, 
on  the  ground  that  several  persons  might  do  the  same  thing,  without  having  any 
previous  communication  with  each  other.     But  it  was  ruled  that  the  defendants 
being  all  of  a  family,  and  concerned  in  making  of  cards,-  it  would  amount  to  evidence 
of  a  conspiracy. (y)     And  it  appears  also  to  have  been  considered  that  if  a  banker 
permits  a  sum  of  money  to  be  lodged  at  his  house,  to  be  paid  over  for  corruptly  pro- 
caring  an  appointment  under  government,  he  may  be  indicted  for  a  conspiracy 
along  with  those  who  are  to  procure  the  appointment,  and  receive  the  money. (/c) 

£?ery  person  concerned  in  any  of  the  criminal  parts  of  the  transaction  alleged  as 
&  conspiracy  may  be  found  guilty,  though  there  be  no  evidence  that  such  persons 
joined  in  concerting  the  plan,  or  that  they  ever  met  the  others,  and  though  it  is 
probable  they  never  did,  and  though  some  of  them  only  join  in  the  latter  parts  of 
tile  transaction,  and  probably  did  not  know  of  the  matter  until  some  of  tlie  prior 
ports  of  the  transaction  were  complete. (/)  So  that  if  several  persons  meet  from  dii- 
ierent  motives,  and  then  join  in  effecting  one  common  and  illegal  object,  it  is  a  con- 

Sinicy.(m^  Where,  therefore,  upon  an  information  for  a  conspiracy  to  ruin  Mackliu, 
e  actor,  in  his  profession,  it  was  objected  that  in  support  of  the  prosecution  evi- 
^enee  should  be  given  of  a  previous  meeting  of  the  parties  accused  for  the  purpose 
of  confederating  to  carry  their  object  into  execution;  Lord  Mansfield,  C.  J. ;  r+io-y 
<>Verruled  the  objection,  saying,  that  if  a  number  of  ^persons  met  together  '- 
for  different  purposes,  and  afterwards  joined  to  execute  one  common  purpose,  to  the 
^ojoiy  of  the  person,  property,  profession,  or  character  of  a  third  party,  it  was  a 
^^nspiracy.  and  it  was  not  necessary  to  prove  any  previous  consult  or  plan  among 
the  defendants  against  the  person  intended  to  be  injured.(7i) 

It  appears  to  have  been  held  that  upon  an  indictment  for  a  conspiracy,  wherr^, 
6x>m  the  nature  of  the  case,  it  would  be  difficult  to  prove  the  privity  of  the  parties 
focused,  without  first  proving  the  existence  of  a  conspiracy,  the  prosecutor  may  go 
into  general  evidence  of  its  nature,  before  it  is  brought  home  to  the  defendants. 
The  indictment  charged  the  defendants,  who  were  journeymen  shoemakers,  with  u 
ooDspirecy  to  raise  their  wages ;  and  evidence  was  offered  on  the  part  of  the  prose- 
cution of  a  plan  for  a  combination  amongst  the  journeymen  shoemakers,  formed  and 
printed  several  years  before,  regulating  their  meetings,  bubscriptions,  and  other 
matters  for  their  mutual  government  in  forwarding  their  designs.      This  evidence 
^tt objected  to  by  the  counsel  for  the  defendants;  but  Lord  Keuyon,  C.  J.,  said, 

(ik)Per  Alderson,  B.,  Ford  v.  Elliott,  4  Exch.  R.  78. 
(t)  Per  Erie,  J.,  Reg.  v.  Duffield,  5  Cox  C.  C.  404. 

(/)  Rex  V.  Cope,  1  Str.  144.  (k)  Rex  v.  Pollman,  2  Campb.  233. 

WRex  9.  Lord  Grey,  9  St.  Tri.  127  j  Reg.  v.  Murphy,  8  C.  &  P.  297   (34  E.  C.  C   R.), 
Coltridge,  J. 
(«)  Rex  V.  Lee,  2  Stark.  Evid.  324. 

(ft)Lee'i  case,  2  M*Nally  Evid.  634,  as  cited  Rose.  Cr.  Evid.  38.'),  a.  p.  per  Coleridge,  J. ; 
Ht.Morphj,  8  C.  *  P.  297  (34  E.  C.  L.  R ).     See  ait/e,  p.  117,  note  (t). 
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that  if  a  general  conspiracy  existed,  general  evideoce  might  be  given  of  its  nature, 
and  the  conduct  of  its  members,  so  as  to  implicate  men  who  stood  charged  with 
acting  upon  the  terms  of  it  years  afler  those  terms  had  been  established,  and  who 
might  reside  at  a  great  distance  from  the  place  where  the  general  plan  was  carried 
on ;  and  his  Lordship,  therefore,  permitted  a  person,  who  was  a  member  of  this 
society,  to  prove  the  printed  regulations  and  rules  of  the  society,  and  that  he  and 
others  acted  under  them,  in  execution  of  the  conspiracy  chanred  upon  the  defend- 
ants, as  evidence  introductory  to  the  proof  that  they  were  members  of  such  society, 
and  equally  concerned ;  but  he  observed,  that  it  would  not  be  evidence  to  affect  the 
defendants  until  they  were  made  parties  to  the  same  conspiracy. (o)  And  in  several 
important  cases  evidence  has  been  first  given  of  a  general  conspiracy  before  any 
proof  of  the  particular  part  which  the  accused  parties  have  taken.(j>) 

It  has  also  been  held  that  the  prosecutor  may  either  prove  the  conspiracy  which 
renders  the  acts  of  the  conspirators  admissible  in  evidence,  or  he  may  prove  the  acts 
of  the  different  persons,  and  thus  prove  the  conspiracy.  Where,  therefore  a  party 
met,  which  was  joined  by  the  prisoner  the  next  day,  it  was  held  that  directions 
jrfven  by  one  of  the  party  on  the  day  of  their  meeting  as  to  where  they  were  to  go 
and  for  what  purpose,  were  admissible,  and  the  case  was  said  to  fall  within  Rex 
V.  ]Iunfy(q)  where  evidence  of  drilling  at  a  different  place  two  days  before  and  hissing 
an  obnoxious  person  was  held  receivable. (r) 

*1  fiftl  -^^^  ^^^  ®"^^  general  evidence  has  been  received  the  parties  *before  the 
-1  court  must  be  affected  for  their  share  of  it.  And  it  seems  that  mere  detached 
declarations  and  confessions  of  persons  not  defendants,  not  made  in  the  prosecution 
of  the  object  of  the  conspiracy,  are  not  evidence  to  prove  its  existence,  although 
consultations  for  the  purpose,  and  letters  written  in  prosecution  of  the  design,  but 
nut  sent,  are  admissible. ^«)  It  results  from  the  principles  already  stated,  and  it  has 
been  observed  as  a  conclusion  to  which  they  lead,  that  it  seems  to  make  no  differ- 
ence as  to  the  admissibility  of  the  act  or  declaration  of  a  co-conspirator  against  the 
party  defendant  before  the  court,  whether  such  co-conspirator  be  indicted  or  not,  or 
tried  or  not  with  the  defendant. (0  The  evidence  is  admitted  on  the  ground  that 
the  act  or  declaration  of  one  is  the  act  or  declaration  of  both  when  united  in  one 
common  design. 

Where  the  indictment  charged  the  defendants  with  conspiring  to  cause  them- 
selves to  be  believed  persons  of  large  property  for  the  purpose  of  defrauding  trades- 
men,  evidence  was  given  of  their  having  hired  a  house  in  a  fashionable  street,  and 
representing  themselves  to  one  tradesman  employed  to  furnish  it  as  people  of  large 
fortune;  and  then  a  witness  was  called  to  prove  that  at  a  different  time  they  made  a 
similar  representation  to  another  tradesman.     The  evidence  of  this  witness  was  ob- 
jected to  on  the  ground  that  it  was  not  competent  to  the  prosecutor  to  prove  various 
acts  of  this  kind,  and  that  he  was  bound  to  select  and  confine  himself  to  one.     But 
I^ord  Ellenborough,  C.  J.,  said,  "  This  is  an  indictment  for  a  conspiracy  to  cariy  on 
the  business  of  common  cheats,  and  cumulative  instances  are  necessary  to  prove  the 
offence.''(u)     And,  in  a  similar  case,  the  same  course  was  allowed  as  to  acts  done 
both  in  and  out  of  the  county,  where  the  indictment  charged  the  conspiracy  to  have 
been.(r) 

But  where  a  count  alleged  that  the  defendant  and  others  did  conspire  to  defraud 
J.  Donkersley  and  others  of  certain  goods,  and  that  in  pursuance  of  the  said  con- 

(o)  Rex  V.  Hammond,  2  Esp.  N.  P.  R.  718.  Lord  Kenyon  referred  to  the  cases  of  the 
state  trials  in  the  year  1745,  where  from  the  nature  of  the  charge  it  was  necessary  to  go 
into  evidence  of  what  was  going  on  at  Manchester  and  in  France,  Scotland,  and  Ireland, 
nt  the  same  time. 

{p)  Lord  Stafford's  case,  7  St.  Tr.  1218  ;  Lord  W.  Russell's  case,  9  St.  Tr.  578  ;  Lord 
Lovat's  case,  18  St.  Tr  530;  Hardy's  case,  24  St.  Tr.  129  ;  Home  Tooke's  case,  25  St.  Tr.  1. 

(9)  3  B.  &  A.  566  (5  E.  C.  L.  R.). 

(r)  Reg.  r.  Frost  9  G,  k  F,  129  (38  E.  C.  L.  R.),  Tindal,  C.  J.,  Parke,  B.,  and  Williams,  J. 

(8)  2  Stark.  Evid.  327. 

(/)  2  Stark.  Evid.  329.  Seepostj  Evidence,  for  further  points  as  to  the  evidence  in  cases 
of  conspiracy. 

(tf)  Rex  V.Roberts,  1  Campb.  399;  ante^  p.  127. 

(v)  Reg.  r.  Wbitthouse,  MSS.    C.  S  G.    6  Cox  C.  G.  38. 
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spiniey  the  defendaat  did  falsely  pretend  to  the  said  J.  D.  that  he  was  a  merchant 
(if  the  name  of  Grantham,  carrying  on  business  at  Leeds  and  Huddersfield ;  and  in 
farther  prosecution  of  the  said  conspiracy,  and  under  color  of  a  pretended  contract 
with  the  said  J.  J),  for  the  purchase  of  certain  cloth  of  the  goods  of  the  said  J.  D. 
and  otkerfy  did  obtain  possession  of  a  large  quantity  of  cloth  of  the  goods  of  the 
said*  J,  D.  awf  others  from  the  said  J.  D.,  with  intent  to  cheat  the  said  J.  D.  and 
others,  to  the  great  damage  of  the  said  J.  D.  and  others ;  and  it  appeared  that  J.  D. 
had  partners ;  and  evidence  was  given  to  show  an  intended  fraud  upon  that  firm ; 
and  it  was  also  proposed  to  give  evidence  of  attempts  made  by  the  defendant  to 
defraud  other  persons,  as  well  as  the  firm  of  J.  D.  and  Co.  of  their  goods ;  it  was 
objected  that  the  word  '^  others"  must  be  taken  to  mean  others  the  partners  of  J. 
D. ;  that  where  the  goods  were  stated  to  be  the  goods  of  J.  D.  and  others,  it  could 
only  mean  others  his  partners,  and  the  word  could  not  have  one  meaning  at  r^i/^q 
oae  part  of  the  count,  and  another  at  another  part  of  *the  same  count.   ■- 
The  evidence  was  received ;  but,  upon  a  case  reserved,  the  judges  held  the  convic- 
tion wrong.  («r) 

In  the  case  of  a  conspiracy  to  raise  the  price  of  the  public  funds  by  false  rumors, 
it  was  holden  that  the  court  will  take  judicial  notice  that  a  war  exists  between  this 
coantry  and  a  foreign  state,  such  war  having  been  recognized  in  different  Acts  of 
Parliament ;  and,  therefore,  that  an  allegation  to  that  effect  need  not  be  proved.(^a;) 
Where  an  indictment  alleged  that  the  defendants  conspired  falsely  to  accuse  the 
prosecutor  of  having  feloniously  forged  a  check  for  the  payment  of  £178,  and  that 
in  execution  of  such  conspiracy  a  letter  was  written  by  one  of  the  defendants,  in 
which  he  stated  that  he  had  been  employed  to  investigate  the  circumstances  attend- 
ing the  forging  of  a  check  for  £178,  and  proof  was  given  of  the  letter,  and  also  of 
(MDversations  referring  in  like  manner  to  a  check,  which  the  defendants  charged  the 
prosecutor  with  having  forged,  but  the  check  itself  was  not  produced  ;  it  was  ob- 
jected that  the  check  was  so  incorporated  with  the  evidence,  that  the  prosecutor  was 
not  entitled  to  prove  the  conversations  without  producing  the  check,  to  which  they 
referred,  which  it  appeared  from  the  evidence  was  in  existence,  and  in  the  posses- 
ODD  of  the  defendants.     Lord  Tenterden,  C.  J.,  was,  however,  of  opinion  that  it 
WB8  not  essentia]  to  prove  the  contents  of  the  check  or  to  produce  it,  but  that  it  was 
enoagh  to  take  the  conversations  as  they  passed.     And  the  Court  of  King's  Bench, 
npoD  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  held  that  it  was 
not  necessary  to  produce  the  check.     The  whole  of  the  charge  against  the  defend- 
tnts  was  founded  on  the  letter  set  out  in  the  indictment,  which  was  written  by  one 
of  the  defendants  upon  the  application  of  the  other ;  and  they  having  taken  upon 
themselves  to  treat  as  an  existing  thing  a  check  for  £178,  it  was  not  necessary,  on 
the  part  of  the  prosecutor,  to  produce  it  in  evidence,  even  although  it  appeared 
tbat  it  actually  existed.     But  it  might  be  a  fabrication  on  their  part :  there  might 
be  DO  such  check,  and  then  it  oould  not  be  produced. (^^ 

A  count  alleged  that  the  defendants,  a  husband,  wife,  and  daughter,  being  in 
low  and  indigent  circumstances,  conspired  to  cause  the  husband  to  be  reputed  and 
believed  to  be  a  person  of  considerable  property,  and  in  opulent  circumstances,  for 
the  parpose  and  with  the  intent  of  cheating  and  defrauding  divers  tradesmen  who 
riiooid  bargain  with  them  for  the  sale  to  the  husband  of  goods,  the  property  of  such 
tradesmen,  of  great  quantities  of  such  goods,  without  paying  for  the  same.  The 
wife  and  daughter  usually  were  together,  and  on  some  occasions  represented  that 
they  were  in  independent  circumstances,  their  income  being  interest  of  money 
eonuDg  in  monthly,  and  in  others  the  wife  had  said  her  husband  was  in  independent 
nrcumstaDces.  These  statements  were  made  in  the  absence  of  the  husband;  but  it 
was  proved  that  he  either  occupied  the  lodgings  which  were  hired  under  p^^.  -^ 
these  representations,  or  that  the  goods  were  delivered  at  the  places  where   ^ 

(v)Reg.  V.  Steel,  2  M.  C.  G.  R.  246;  C.  k  M.  337  (41  E.  G.  L.  R.).  No  groand  for  the 
^eciiion  it  stated,  bnt  Lord  Abinger  said  at  the  close  of  the  argament,  « I  think  the 
eoaaielfor  the  defendant  is  right  in  saying  that  the  word  '  others'  must  have  the  same 
■ctaing  in  the  earlier  part  of  the  count  as  in  the  latter  part  of  it ;  and  with  respect  to  the 
pvvperty  of  the  goods,  it  must.mean  that  they  were  the  goods  of  J.  D.  and  his  partners.*' 

(z)Rex  V.  De  Bereoger,  .3  M.  &  S.  67 ;  anic.  i).  123. 

(l)  Rn  V.  Aldndge,  1  N.  &  M.  77G. 
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all  the  defendants  lodged.  Piatt,  B.,  is  reported  to  have  held  that  there  was  no 
evidence  of  any  conspiracy  to  represent  the  husband  as  a  person  of  ooDsiderable 
propcrty.fa;)  Another  count  alleged  the  conspiracy  in  the  same  manner  as  the  pre- 
oedino:,  but  charged  the  intent  to  be  to  defraud  persons  who  should  let  the  husband 
lodgings  for  hire,  of  divers  large  sums  of  money,  being  the  sums  agreed  to  be  paid 
for  the  hire  of  such  lodgings  ;  and  Piatt,  B..  is  reported  to  have  held  that  •this 
count  was  not  supported,  us  well  on  the  ground  on  which  the  preceding  count  was 
not  supported,  a»  because  the  object  of  the  defendants  was  to  obtain  pofiseiasion  of 
the  lodgings,  and  to  deprive  the  landlord  of  the  use  of  the  rooms,  but  not  to  deprive 
him  of  the  price,  which  was  only  incidental  to  their  occupation.  They  had  no 
object  in  depriving  him  of  the  profits  of  the  rooms,  apart  from  their  own  occnpation 
of  them.(rt) 

Two  counts  of  an  indictment  charged  the  defendants  with  conspiring  to  obtun 
from  the  prosecutor  certain  bills  of  exchange  accepted  by  him,  amounting  to  a  large 
sum  of  money,  and  to  cheat  and  defraud  him  of  the  proceeds  of  the  said  bills ;  other 
counts  charired  a  conspiracy  to  defraud  the  prosecutor  of  his  moneys.  Evidenoe 
was  given  to  show  the  obtaining  of  the  acceptances,  but  it  appeared  that  the  prose- 
cutor had  not  parted  with  any  money,  and  there  was  no  reason  to  suppose  that  he 
intended  to  t^ike  up  the  acceptances,  and  it  was  not  shown  that  the  bills  which  he 
accepted  were  ever  in  his  hands,  except  for  the  purpose  of  his  writing  his  accept- 
ances, they  having  been  brought  to  him  complete,  except  as  to  his  signature.  The 
jury  having  found  the  defendants  guilty  on  these  counts,  the  verdict  was  impeadied 
as  unsupported  by  the  evidence,  because  the  charge  was  of  a  conspiracy  to  obtain 
acceptances  from  the  prosecutor,  whereas  he  proved  that  the  acceptuices  were  ready 
written,  and  in  possession  of  the  defendants,  or  some  of  them,  and  nothing  was 
sought  but  bis  signature ;  but  the  Court  of  Queen's  Bench  thought  that  this  was 
substantially  the  same  thing.  It  was  only  by  the  signature  of  the  prosecutor  tbat 
the  bills  became  complete ;  and  his  acceptance  when  given,  being  without  any  con- 
sideration, was  at  the  instant  his,  and  in  his  possession.  It  was  also  urged  that  the 
entire  transaction,  as  proved  by  the  evidence,  was  at  variance  with  the  indictment, 
as  all  parties  well  knew  that  the  prosecutor  had  no  money,  nor  could  be  defrauded 
of  any ;  and  that  the  real  fraud  was  on  the  prosecutor's  part,  to  the  prejudice  of 
some  expected  lender  of  the  sums  mentioned  in  the  bills,  in  return  for  acceptances 
of  no  value.  But  the  court  held  that,  thotigh  there  might  be  some  ground  for  this 
imputation  on  the  prosecutor,  yet  it  would  not  disprove  the  fraud  practised  upon 
4k«-^1  hiui,  by  inducing  *him  to  accept  bills  without  a  corresponding  advance  of 
-I  cash.  Though  there  was  little  appearance  of  solvency  in  the  prosecutor, 
those  who  fraudulently  induced  him  to  incur  the  liability  mu;«t  have  specnlated  on 
some  pecuniary  advantage  from  it ;  and  though  the  money  could  in  such  case  only 
have  couie  frr)ui  his  respectable  friends,  as  he  had  no  funds  of  his  own,  the  money 
intended  to  be  so  procured  might  well  be  described  for  this  purpose  as  his  money.(6) 

The  expression  ^^  false  pretences"  as  used  in  indictments  for  conspiracy  is  not 
construed  in  the  technical  sense  in  which  it  is  in  indictments  for  obtaining  property 
by  false  protences.(c)  Where,  therefore,  a  count  charged  the  defendants  with  a 
conspiracy  by  divers  subtle  means  and  false  pretences  to  obtain  goods,  it  was  held 
that  an  actual  false  pretence  need  not  be  proved  under  this  count,  in  the  same  man- 
ner as  if  it  ha<l  been  a  count  for  obtaining  property  by  false  pretences. (cf) 

Absolon  and  Clark  were  indicted  for  conspiring  to  defraud  a  railway  company  by 
obtaining  excursion  tickets  not  transferable,  and  selling  them  to  others.  Absolon 
had  sold  the  excursion  tickets  to  Clark  at  Brighton,  and  Clark  attempted  to  use 

(z)  Reg.  V.  Whitehouse,  6  Cox  C.  C.  38. 

(a)  Ibid.  ]  was  counsel  for  the  crown  in  this  case,  and  my  recollection  of  it  is  that 
the  case  went  to  the  jury  on  all  the  counts.  The  main  question  in  the  case  was  whether 
every  representation  made  was  the  representation  of  all.  The  prisoners  came  to  the  town 
together,  lived  together,  and  enjoyed  the  fruits  of  their  fraud  together;  but  the  conspiracy 
could  only  be  inferred  from  a  great  number  of  isolated  acts,  in  none  of  which  were  all  of 
the  prisoners  engaged. 

{h)  Reg.  V.  Gompertz,  9  Q.  B.  824  (.')8  E.  C.  L.  R.). 

(r)  Reg.  V.  Hudson,  Bell  C.  C.  2(>.3,  ante,  p.  129. 

{d)  Reg.  V.  Whitehouse,  6  Cox  C.  C.  38,  Piatt,  B. 
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them  for  the  purpose  of  sending  hack  to  London  some  children.  It  did  not  appear 
how  Absolon  got  the  tickets;  he  had  others  in  his  possession.  Wightman,  J.,  led 
it  to  the  jury  to  determine  whether  the  prisoners  did  concert  together  that  the 
tickets  should  he  obtained  and  used  for  the  purpose  of  defrauding  the  company.(e) 
Od  an  indictment  for  a  conspiracy  to  cause  tinplate-workers  to  leave  their  employ- 
ment, it  appeared  that  the  prosecutors,  in  consequence  of  their  workmen  leaving 
their  service,  had  employed  Frenchmen  ;  and  Erie,  J.,  held  that  it  was  not  com- 
petent to  prove  how  much  the  firm  had  lost  by  these  Frenchmen,  as  die  amount  of 
loss  by  any  particular  set  of  workmen  was  clearly  unconnected  with  the  issue 
whether  there  was  a  conspiracy  or  not ;  but  that  the  sum  total  of  the  loss  might  be 
proved ;  for  the  very  issue  in  the  matter  was  the  intention  to  obstruct  the  business, 
and  the  result  of  the  operations  was  a  relevant  fact  as  to  that.(y*) 

Where  one  of  several  defendants  charged  with  a  conspiracy  has  been  acquitted, 
the  record  of  acquittal  is  evidence  for  another  defendant  subsequently  tried. (,^) 

Where  in  an  indictment  for  conspiracy,  the  bankruptcy  of  one  of'thb  defendants 
WIS  stated  in  a  prefatory  allegation,  and  to  prove  this  allegation,  the  proceedings 
under  the  bankruptcy  were  put  in ;  Lord  Tenterden,  C.  J.,  held,  that  the  assign- 
ment was  not  admissible,  without  calling  the  subscribing  witness  to  prove  the 
execution  of  it. (A) 

Where  an  indictment  charged  that  the  defendant  with  divers  others  did  conspire 
to  prevent  the  workmen  of  one  J.  G.  from  *continuing  to  work  in  a  colliery;   r^jt-iiyo 
Patteson,  J.,  held,  that  a  conspiracy  to  procure  the  discharge  of  any  of  the  *- 
workmen  would  support  the  indictment,  which  did  not  necessarily  lay  the  intent  as 
to  all  the  workmen. (t) 

On  an  indictment  for  a  conspiracy  to  induce  tinplate-workmon  to  leave  their 
employment,  it  appeared  that  three  of  the  defendants  had  come  down  by  invitation 
fiOQi  the  tinplate-workers'  association,  and  had  held  meetings  with  the  workmen  ; 
ud  Erie,  J.,  allowed  a  witness  for  the  defence  to  be  asked,  ''  With  reference  to  hired 
Bt^  and  apprentices,  persons  under  contract  to  their  employers,  what  advice  did 
theee  defendants  give  to  the  men  ?"  and  also  "  Whether  the  witness  ever  heard 
them  either  use  any  intimidating  language  or  threats,  or  recommend  force  of  any 

kind  r'(y) 

Two  persons  were  indicted  for  felony,  in  attempting  to  poison  A.  B.,  by  adminis- 
tering certain  poisonous  ingredients,  as  set  forth  in  the  indictment.  At  the  same 
time,  an  indictment  was  found  against  them  for  a  conspiracy  to  poison  the  same 
individual  by  the  same  means.  On  the  trial  of  the  first  indictment,  the  prisoners 
were  acquitted,  there  being  no  proof  that  the  ingredients  were  poisonous.  Parke, 
J.,  thereupon  directed  an  acquittal  for  the  conspiracy  also,  there  being  no  other 
proof  of  a  conspiracy  to  poison  than  that  by  which  it  was  attempted  to  establish 
the  felony,  riz.,  that  the  ingredients  were  poisonous. (A;) 

Where  an  indictment  against  A.,  B.,  C.,and  D.,  charged  that  they  conspired  together 
to  obtain,  'Wis.,  to  the  use  of  them  the  said  A.,  B.,  and  C,  and  certain  other  per- 
loos  to  the  jurors  unknown,''  a  sum  of  money  for  procuring  an  appointment  under 
government;  and  it  appeared  that  D.  (although  the  money  was  lodged  in  his  hands, 
to  be  paid  to  A.  and  B.  when  the  appointment  was  procured),  did  not  know  that  C. 
was  to  have  any  part  of  it,  or  was  at  all  implicated  in  the  transaction ;  it  was 
bolden,  that  the  averment  concerning  the  application  of  the  money  was  material, 
though  coming  under  a  viz. :  and  thatN  as  to  D.,  the  conspiracy  was  not  proved 
M  laid.(/) 

Where  an  indictment  for  a  conspiracy  to  procure  false  witnesses  on  the  trial  of 
an  ejectment,  at  the  great  sessions  for  the  county  of  Glamorgan,  stated  that  at  the 
gmeral  sessions  of  our  Lord  the  King,  holden,  &c.,  an  action  of  ejectment  was 

(t)  Reg.  V.  Absolon,  IF.  k¥.  498. 

(/)  Reg.  V.  Rowlands,  5  Cox  C.  C.  436.     All  the  coants  ended  <<  to  the  great  damage  " 
of  the  prosecators.     See  ante,  p.  140. 
ig)  Rex  V.  Home  Tooke,  1  Chitty  Burn  823,  ted  quare.     See  note,  anie^  p.  145. 
(A)  Rex  9.  Pope,  6  C.  &  P.  208  (24  E.  C.  L.  R.). 

(i)  Rex  V.  Bykerdyke,  I  M.  k  Rob.  179.        ij)  Reg.  v.  Rowlands,  5  Cox  C.  C.  436. 
(k)  Mtadfley's  case,  1  Lew.  51.  «  (/)  Rex  v.  PoUman,  2  Gampb.  231. 
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dcpcudin<r,  in  which  action  J.  Doe,  on  the  demise  of  W.  liees  and  D.  Terry,  was 
the  plaintiff,  and  R.  Thomas  and  T.  Beavan  the  defend'int«,  and  it  appeared  that 
the  ejectment  was  brou^^ht  on  a  joint  and  two  several  demises  of  Recs  and  Terry; 
it  was  held,  first,  that  the  description  of  the  sessions  was  erroneous,  as  it  shoold 
have  been  at  the  great  sessions;  secondly,  that  there  was  a  variuQce  between 
the  action  described  in  the  indictment  and  the  action  proved  to  have  been 
pending.(m) 

Where  the  defendants  were  indicted  for  a  conspiracy  to  cheat  any  person  whom 
they  should  deal  with,  and  the  conspiracy  proved  was  to  cheat  A.,  B.,  and  C;  Parke, 
B.,  thought  the  offence  different,  and  directed  an  acquittal.(n) 
♦17^1  *  Where  an  indictment  for  conspiracy  stated  in  the  inducement  that  the 
-•  defendants  knew  that  the  parties  conspired  against  were  the  proprietors  of 
certain  licensed  stage  carriages,  and  as  such  proprietors  liable  to  certain  penalties, 
in  which  the  drivers  of  such  carriages  should  be  convicted  of  any  offence  com- 
mitted by  the  said  drivers,  against  ^^  a  certain  Act  of  Parliament  made  and  passed 
in  the  second  and  third  years  of  the  reign  of  his  present  Majesty,  intituled,  &c." 

{setting  out  the  title  correctly);  and  that  the  defendants  unlawfoilly  conspired 
alsely  to  exhibit  a  certain  information  charging,  &c.,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  the  judgment  was  arrested,  on  the  ground 
that  a  statute  cannot  be  pleaded  as  made  in  two  years ;  for  in  law  an  Act  eaonot  be 
made  in  two  years. (^) 

Where  the  counts  in  an  indictment  for  a  conspiracy  are  framed  in  a  general 
form,  the  judge  will  order  the  prosecutor  to  furnish  the  defendants  with  a  particu- 
lar of  the  charges  upon  which  he  means  to  rely,  and  such  particular  ought  to  be 
so  framed  as  to  give  the  defendants  the  same  information  as  would  be  given  by  a 
special  count :  but  it  need  not  state  the  specific  acts  the  defendants  are  charged 
with  having  done,  or  the  times  or  places  at  which  such  acts  are  alleged  to  have 
taken  place.(p)  But  where  a  count  alleges  overt  acts,  the  court  will  not  order  par- 
ticulars to  be  delivered,  where  there  is  no  affidavit  on  the  part  of  the  defenaant 
that  he  has  no  knowledge  of  the  overt  acts  charged;  and  does  not  possess  sufficient 
information  to  enable  him  to  meet  them. (5') 

In  the  British  Bank  case  an  order  had  been  made  on  the  first  day  of  the  trial 
that  particulars  of  Cameron's  debt,  which  was  stated  to  be  £36,000,  should  be  de- 
livered to  him  ;  and  it  was  objected  that  until  the  particulars  had  been  given  that 
case  could  not  be  gone  into.  It  was  answered  that  Cameron  had  had  access  to  the 
accounts  for  some  months ;  and  Lord  Campbell,  C.  J.,  held  that  the  crown  could 
not  be  precluded  from  giving  evidence  on  that  part  of  the  ca8e.(r) 

Upon  the  trial  of  an  indictment  for  a  conspiracy,  the  counsel  for  the  prosecutinn 
has  a  right,  before  opening  his  case,  to  have  any  of  the  defendants  acquitted,  in 
order  that  he  may  call  them  as  witnesses,  and  the  counsel  for  the  other  defendants 
has  no  power  of  objecting  to  this  being  done.(«) 

Where  an  indictment  contained  counts  for  a  conspiracy  and  counts  for  a  libel 
contained  in  a  hand-bill,  and  there  was  no  evidence  to  affect  one  of  the  two  deftnd- 
ants  as  to  the  libel ;  Coleridge,  J.,  at  the  close  of  the  case  for  the  prosecution,  put 

(m)  Rex  V.  Thomas,  1  C.  &  P.  472  (12  E.  C.  L.  R.),  Park,  J.  A.  J. 

(n)  Anonymous,  mentioned  by  Parke,  B.,  in  Reg.  t\  King,  7  Q.  B.  798  (53  E.  0.  L.  R.). 

(o)  Rex  V  Biers,  1  A.  &  E.  327  (28  E.  C.  L.  R.).  The  correct  statement  is  '<a  certain 
statute  made  and  passed  in  a  session  of  Parliament,  held  in  the  first  and  second  years  of 
the  reign  of  King  William  the  Third  :"  per  Patteson,  J.,  Ibid. ;  Gibbs  v.  Pike,  8  M.  ft  W. 
223,  8.  p. 

(p)  Rex  V.  Hamilton,  7  C.  ft  P.  448  (32  E.  C.  L.  R.),  Littledale,  J.,  after  consuUiog 
several  of  the  other  judges ;  Reg.  v.  Rycroft,  6  Cox  0.  C.  76  ;  Williams,  J.,  Reg.  t>.  Probcrl, 
Dears.  C.  C.  32  (/;).  In  Anonymous,  I  Chitty  698,  the  Court  of  King's  Bench  refused  to 
order  such  particulars  10  be  given  on  motion,  but  intimated  that  the  correct  course  was 
to  apply  to  the  prosecutor  to  give  some  information  as  to  the  particulars,  upon  which  he 
meant  to  rely  in  support  of  the  indictment,  and  if  he  refused,  then  an  application  might 
be  made  to  postpone  the  trial  in  order  that  the  question  might  be  more  maturely  dis- 
cussed. From  which  it  is  to  be  inferred  that  the  motion  had  been  made  without  any  pre- 
vious application  for  particulars  to  the  prosecutor.     C.  S.  G. 

(q)  Reg.  V.  Stapylton,  8  Cox  C.  C.  69.         (r)  Reg.  v.  Esdaile,  1  F.  ft  F.  213. 

(«)  Rex  V.  Rowland,  R.  ft  M.  N.  P.  R.  401,  Abbott,  C.  J. 
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the  ^prosecutor  to  elect  upon  which  charge  he  would  go  before  the  defend-   r^-ifjA 
tnts*  counsel  entered  upon  the  defence.(0 

As  conspiracy  is  an  offence  at  common  law.  if  parties  conspire  to  commit  an 
offence  created  by  statute,  they  may  be  indicted  for  such  conspiracy,  although  the 
statute  be  repealed  before  the  indictment  is  preferrcd.(u) 

The  Court  of  King's  Bench  have  refused  to  change  the  venue  in  an  indictment 
for  a  conspiracy  to  destroy  foxes  and  other  vermin,  on  the  ground  that  the  gentle- 
men who  wore  likely  to  serve  on  the  jury  to  try  the  indictment  were  much  addicted 
to  fox-hunting.(t7) 

In  a  recent  case,  a  point  arose  as  to  the  extent  to  which  the  counsel  for  the  pros- 
ecution in  a  case  of  conspiracy  might  cross-examine  a  witness,  called  by  only  one  of 
several  defendants.  The  indictment  was  against  A.,  B.,  and  C;  and  afler  the  case 
for  the  prosecution  was  closed,  C.  on/y  called  a  witness,  whom  he  examined  as  to  a 
ooDversation  between'  himself  and  A. ;  and  it  was  ruled,  that  the  counsel  for  the 
prosecution  might  cross-examine  such  witness  as  to  any  other  conversation  betweeu 
A.  and  C,  although  the  evidence  should  tend  chiefly  to  criminate  A.(tr) 

If  upon  an  indictment  for  conspiracy,  the  jury  find  the  defendants  guilty  of  so 
mach  of  the  indictment  as  amounts  to  a  misdemeanor,  the  court  may  pass  judg- 
ment upon  the  defendants.     The  defendants  were  indicted  for  conspiring  falsely  to 
indict  A.  B.  for  keeping  a  gaming-house,  for  the  purpose  of  extorting  money  from 
tbe  said  A.  B.,  and  the  jury  found  the  defendants  guilty  of  conspiring  to  indict  A. 
B.,  for  the  purpose  of  extorting  money,  but  not  to  indict  him  falsely ;  and  it  was 
held  that  enough  of  the  indictment  was  found  to  enable  the  court  to  give  judg- 
ment ;  for  in  criminal  cases,  it  is  sufficient  for  the  prosecutor  to  prove  so  much  of 
the  charge  as  constitutes  an  offence  punishable  by  law;  and  the  jury  had  found  the 
defendants  guilty  of  conspiring  to  prefer  an  indictment  for  the  purpose  of  extorting 
money,  and  that  is  a  misdemeanor,  whether  the  charge  were  or  were  not  fal8e.(x) 

Where  a  count  alleged  that  the  defendants  conspired  by  divers  false  pretences 
ud  subtle  means  and  devices  to  extort  from  T.  E.  a  sovereign  of  his  moneys,  and 
to  cheat  him  of  the  same,  and  the  evidence  failed  to  prove  any  false  pretences ;  it 
was  held  that  an  indictable  offence  was  charged  without  reference  to  the  false  pre- 
tences, and  therefore  it  was  not  necessary  to  prove  the  false  pretences,  but  it  was 
sofficient  to  prove  enough  to  sustain  the  rest  of  the  count.(y) 

Upon  an  indictment  for  conspiracy  containing  eight  counts  the  jury  found  a  ver- 
dict of  guilty  on  six  of  the  counts ;  there  was  only  one  conspiracy  proved,  but  the 
eridence  proved  the  allegations  contained  in  each  count :  it  was  objected  in  arrest  of 
jodgoient  that  each  count  charged  a  distinct  conspiracy,  and  therefore  as  many  dis- 
tinct conspiracies  were  found  as  there  were  *count8 ;  but  the  Court  of  Queen's  r«i  »tr 
Bench  held  that  the  answer  was,  that  the  evidence  accorded  with  and  proved  ^ 
the  allegations  in  each  count,  and  the  verdict  was  founded  thereon ;  and  if  any 
count  were  objectidmabie,  it  must  not  be  presumed  that  the  defendants  would  ever 
receive  any  sentence  in  respect  of  any  such  count. («) 

Where  a  count  contains  only  one  charge  of  conspiracy  against  several  defendants, 
the  jury  cannot  find  one  of  them  guilty  of  more  than  one  charge.  Where,  there- 
fore, a  count  charged  several  defendants  with  conspiring  to  do  several  illegal  acts, 
and  the  jury  found  one  of  them  guilty  of  conspiring  with  some  of  the  defendants  to 
do  one  of  the  acts,  and  guilty  of  conspiring  with  others  of  the  defendants  to  do 
tnother  of  tbe  acts,  it  was  held  by  the  House  of  Lords  that  such  finding  was  bad ; 
u  it  amounted  to  finding  that  one  defendant  guilty  of  two  conspiracies,  though  the 

(0  Reg.  V.  Murphy,  8  C  &  P.  297  (34  E.  C.  L.  R.). 

(«)  Reg.  V.  Thompson,  16  Q.  B.  832  (71  E.  G.  L.  R.). 

it)  Rex  V.  King,.2  Ohitty  Rep.  217. 

(»)  Rex  ».  Kroehl,  2  Stark.  N.  P.  R.  343  (3  E.  C.  L.  R.). 

(<)  Rex  V.  Hollingberry,  4B.  kC.  329  (10  E.  C.  L.  R.) ;  6  D.  &  R.  345. 

(l)Rtg.  V.  Yates,  6  Cox  C.  C.  441,  Crompton,  J.,  after  consulting  Coleridge,  J.  See 
Bcf.  *.  Hadflon,  Bell  C.  C.  263,  ante,  p    129. 

(')  Reg.  r.  Gompertz.  9  Q.  B.  824  (58  E.  0.  L.  R.).  It  should  have  been  added  that  it 
■>it  lot  be  presumed  that  the  court  would  do  more  than  impose  a  sentence  for  the  one 
offcaee. 
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count  charged  only  one. (a)  So  where  a  coont  charged  eight  defendants  with  (me 
conspiracy  to  effect  certain  ohjects.  a  finding  that  three  of  the  defendants  are  guilty 
generally,  and  that  five  of  them  are  guilty  of  conspiring  to  effect  some,  ana  not 
guilty  as  to  the  residue  of  these  ohjects,  was  held  to  be  bad  and  repugnant ;  for  the 
finding  that  three  were  pniilty  was  a  finding  that  they  were  guilty  of  conspiracy  with 
the  other  five  to  effect  all  the  objects  of  the  conspiracy ;  whereas,  by  the  finding  as 
to  the  five,  it  appeared  that  those  five  were  guilty  of  conspiring  to  effect  only  some 
of  those  objects.(^) 

Where  an  indictment  contains  several  counts,  one  of  which  is  bad,  a  general  judg- 
ment for  the  crown,  where  the  punishment  is  not  fixed  by  law,  is  bad;  and  a  bad 
finding  on  a  good  count  is  no  more  a  warrant  for  a  judgment  on  that  count  than  a 
bad  count.  Where,  therefore,  an  indictment  for  conspiracy  contained  some  good 
and  some  bad  counts,  and  on  some  of  the  good  counts  there  were  bad  findings,  and 
there  was  a  judgment  against  each  defendant  that  for  *^  his  offences  aforesaid  "  he 
should  be  imprisoned  for  a  certain  term,  it  was  held  by  the  House  of  Lords  that 
each  count  must  be  considered  as  charging  a  separate  offence,  and  that  the  term& 
'^  his  offences  aforesaid  "  must  be  treated  as  extending  to  all  the  counts  on  which  h 
had  been  found  guilty ;  and  as  some  of  the  counts  and  some  of  the  findings  were  bad 
the  judgment  was  altogether  erroneous. (c) 

In  former  times,  persons  convicted  of  a  conspiracy  at  the  suit  of  the  King  to  accus^.^ 
another  person  of  a  capital  offence,  were  liable  to  receive  what  was  called  the  vC^XZ 
lanous  judgment,  that  is,  to  lose  their  liberam  (egem^  whereby  they  were  discredited^ 
and  disabled  as  jurors  or  witnesses ;  to  forfeit  their  goods  and  chattels  and  lands  fi 
life ;  to  have  those  lands  wasted,  their  houses  razed,  their  trees  rooted  up,  and  th< 
bodies  committed  to  prison.(ef)  But  this  judgment  was  not  inflicted  upon  th 
who  were  convicted  only  of  conspiracies  of  a  less  aggravated  kind,  at  the  suit  of 
*1 7B1  P^^y '  ^^^  ^^^^  some  time  past  it  appeal's  to  have  been  the  ^better  opini 

^  that  the  villanous  judgment  is  by  long  disuse  become  obsolete,  not  ha 
been  pronounced  for  some  ages    and  that  the  punishment  for  conspiracies  in 
ral  is,  as  in  the  case  of  other  misdemeanors,  by  fine,  imprisonment  and  sureties 
the  good  behavior  at  the  discretion  of  the  court. (e) 

By  the  14  &  15  Vict.  c.  100,  s.  28,  whenever  any  person  shall  be  convicted  d 
any  conspiracy  to  cheat  or  defraud,  or  to  extort  money  or  goods,  or  falsely  to  accsr  -mue 
of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course  of  public  just^Soe, 
the  court  may  award  imprisonment  for  any  term  now  warranted  by  law,  and  1b.  ^ud 
labor  during  the  whole  or  any  part  of  such  imprisonment.(y) 

We  have  seen  that  by  the  24  &  25  Vict.  100,  s.  4,  provision  is  made  for  the  ]g»iiQ- 
ishment  of  conspiracies  to  murder.(^) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that,  after  a  conviction  fox  a 
conspiracy,  the  defendants  must  be  presont  in  court  when  a  motion  is  made  on  tbeir 
behalf,  in  arrest  of  jud^ment.(A)  And  also,  that  upon  a  motion  for  a  new  tX'ial) 
afler  such  conviction,  all  the  defendants  must  be  present(t)     And  it  is  not  a  stifi- 

(a)  O'Connell  v.  Reg.,  11  CI.  ik  F.  155.        (b)  Ibid. 

;0  Ibid. 

rf)  1  Hawk.  P.  C.  c.  72,  8.  9 ;  4  Black.  Com.  136. 

[e)  Id.  Ibid.  The  pillory  was  also  very  commonly  a  part  of  the  panishment  until  t^^^'' 
away  by  the  56  Geo.  3,  c.  138.  See  also  ante^  p.  107,  note  (g).  In  a  case  where  the  <*•* 
fendants  were  convicted  on  an  information  for  a  conspiracy  to  take  away  the  chana^*^' 
of  one  Rempe,  and  accuse  him  of  murder,  by  pretended  conversations  and  commuAt^* 
tions  with  a  ghost  that  answered  by  knocking,  and  scratching  in  Cock-lane,  &c.,  they  ^' 
ceived  the  following  judgment:  Richard  Parsons  (the  father  of  the  child,  who  was  the 
principal  agent  in  the  pretended  communication),  to  stand  thrice  in  the  pillory,  an^  ^ 
imprisoned  two  years;  Eliz.  Parsons,  the  mother,  to  be  imprisoned  one  year;  tf**? 
Fraser,  a  servant,  who  was  aiding  and  assisting,  was  sent  to  the  home  of  correctioi^.^ 
hard  labor  for  six  months ;  Moore,  the  curate  of  the  parish,  and  one  James,  were  dis* 
charged  on  paying  the  prosecutor  £300  and  his  costs,  which  were  nearly  as  much  xx^ot^' 
Brown,  who  had  published  a  narrative,  and  one  Day,  the  printer  of  a  newspaper,  had  pi^' 
viously  made  their  peace  with  the  prosecutor. 

(/)  See  the  clause  in  the  Appendix.  {g)  Ante^  vol.  1,  p.  967. 

(h)  Rex  V.  Spragg,  2  Burr.  929  ;  1  Black.  R.  209.  . 

(t)  Rex  V.  Teal,  11  East  307  ;  Rex  o.  Askew,  3  M.  ft  S.  9  ;  Rex  v.  Lord  Cochrane,  3  tf-  ' 
S.  10. 
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cieDt  ezcdse  for  abseDce,  that  they  are  in  custody  on  civil  process ;  but  if  they  were 
ID  custody  on  crimioal  process,  the  case  would  be  different,  for  then  they  might  be 
eharged  with  the  conspiracy  also.Q*)  But  where  an  indictment  has  been  removed 
into  the  Court  of  King's  Bench,  afler  verdict,  but  before  judgment,  and  set  down 
for  argument,  it  does  not  appear  to  be  necessary  that  the  defendants  should  appear 
in  court  upon  the  argument,  the  proceeding  being  in  the  nature  of  a  special  verdict, 
tod  the  party  not  being  considered  as  convicted,  until  afler  the  court  have  deter- 
mined upon  the  verdict.(Ar)  A  new  trial  cannot  be  granted  as  to  one  conspirator 
without  granting  it  as  to  all  who  are  convicted,  though  the  ground  on  which  the 
new  trial  is  granted  applies  only  to  the  one  conspirator. (/)  But  where  some  are 
acquitted  and  some  convicted,  a  new  trial  may  be  granted  as  to  the  latter  without 
&turbing  the  verdict  as  to  the  former  (m) 
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OF  THREATS  AND    THREATENING  LETTERS. 

It  is  said  that  the  dispersing  of  bills  of  menace  threatening  destruction  to  the 
Ktcs  or  properties  of  those  to  whom  they  were  addressed,  for  the  purpose  of  ex- 
torting money,  is,  at  common  law,  a  high  misdemeanor,  punishable  by  fine  and  impri- 
lODiDent.(a)*  Threats  directed  against  persons  immediately  under  the  protection  of 
t  court  are  offences  punishable  by  fine  and  imprisonment,  as  if  a  man  threat-en  his 
adTereary  for  suing  him,  a  counsellor  or  attorney  for  being  employed  against  him,  a 
jaror  for  his  verdict,  or  a  gaoler  or  other  ministerial  officer  for  keeping  him  in  his 
mtody,  and  properly  executing  his  duty.(ft)  And  a  precedent  is  given  of  an  indict- 
nent  at  common  law  against  the  attorney  of  a  plaintiff  in  a  cause  for  writing  a 
ktter  to  the  attorney  of  the  defendant,  who  had  obtained  a  verdict  on  the  evidence 
of  his  son,  threatening  to  indict  the  son  for  perjury  unless  the  defendant  gave  up 
the  benefit  of  the  verdict. (c) 

But  it  was  holden  that  threatening  by  letter  or  otherwise  to  put  in  motion  a 
pnieecution  by  a  public  officer  to  recover  penalties  for  selling  Fryars  Balsam, 
vithoat  a  stamp  (which  by  the  42  Geo.  3,  c.  56,  is  prohibited  to  be  vended  without 
t stamped  label),  for  the  purpose  of  obtaining  money  to  stay  the  prosecution,  was 
ootgQch  a  threat  as  a  firm  and  prudent  man  might  not  be  expected  to  resist,  and, 
tlierefore,  was  not  in  itself  an  indictable  offence  at  common  Ifiw,  although  it  was 
tlleged  that  the  money  was  obtained,  no  reference  being  made  to  any  statute  which 
prohibits  such  attempt.  A  count  alleged  that  the  defendant,  intending  to  abuse  the 
«n  for  the  protection  of  the  revenue,  sent  the  following  letter : — 

"  Sirs, 
"  I  am  applied  to  to  prosecute  an  information  against  you  for  selling  certain  mcdi- 
^es  without  stamps.  I  have  told  the  parties  that  all  such  informations  must  now 
00  prosecuted  by  the  public  officer,  and  have  advised  them  to  let  me  write  to  you  on 
^  subject,  and  hear  what  you  have  to  say.  If  I  can  be  of  any  service  to  you  in 
*^iDg  them,  you  will  write  me  accordingly,  and  I  will  get  the  best  terms  I  can.'' 

(;')  Rex  V.  Hollingberrj,  4  B,  k  C.  339  (10  E.  C.  L.  R.) ;  6  D.  ik  R.  345. 

(i)  Rex  9.  Nichols,  2  Str.  1227. 

(OReg.  V,  Gompcrlz,  9  Q.  B.  824  (58  E.  C.  L.  R.). 

(•)  Ibid. 

(«)  I  Hawk.  P.  G.  c.  53,  ?.  1.     Reference  is  made  to  I  Hale  567,  bat  qu.  the  reference. 

(&j  4  Black.  Com.  126.  (e)  2  Chit.  Grim.  L.  149. 

'Tlireats  of  great  bodilj  harm,  accompanied  by  acts  showinii^a  formed  intention  to  put 
Jl^iii  execution,  if  intended' to  pat  the  peison  threatened  in  fear  of  their  execution,  and 
QtkeyhtTe  that  effect,  and  are  calculated  to  produce  that  effect  upon  a  person  of  ordi- 
*V7  finnneM,  constitute  a  breach  of  the  public  peace,  which  is  punishable  by  indijt- 
^t:8ute  V,  Benedict,  U  Verm.  236. 
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Another  count  cha'-ged  the  defendaDt  with  corraptlj  attempting  to  extort  £10  by 
threatening  that  a  proseention  should  be  commenced  for  having  sold  Fryar's  Balsam 
without  a  stamp.     After  argument  in  arrest  of  judgment  Lord  £llenborough,  G.  J., 
said,  *'  To  obtain  money  under  a  threat  of  any  kind,  or  to  attempt  to  do  it,  is,  no 
'('ITRl  ^^^^^^  ^°  immoral  action  ;  but  to  make  it  indictable,  the  threat  must  be  of 
-I  such  a  "'nature  as  is  calculated  to  overcome  a  firm  and  prudent  man.     Now, 
the  threat  used  by  the  defendant  at  its  utmost  extent  was  no  more  than  he  would 
charge  the  party  with  certain  penalties  for  selling  medicines  without  a  stamp.     That 
is  not  such  a  threat  as  a  firm  and  prudent  man  might  not,  and  ought  not,  to  have 
resisted.     Then  what  authority  is  there  for  considering  these  as  offences  at  common 
law  ?     The  principal  case  relied  on  is  that  of  Rex  v.  Woodward.^cT)  which  was 
where  the  defendants,  having  another  man  in  their  actual  custody  at  the  time, 
threatened  to  carry  him  to  gaol,  upon  a  charge  of  perjury ;  and  obtained  money 
from  him  under  that  threat,  in  order  to  permit  his  release.     Was  not  that  an  actual 
duress,  such  as  would  have  avoided  a  bond  given  under  the  same  circumstances? 
But  that  is  very  unlike  the  present  case,  which  is  that  of  a  mere  threat  to  put;::;:: 
process  in  a  penal  action  in  force  against  the  party.     The  law  distinguishes  betweei 
threats  of  actual  violence  against  the  person,  or  such  other  threats  as  a  man  o' 
common  firmness  cannot  stand  against,  and  other  sorts  ot  threats.     Money  obtaini 
in  the  former  cases,  under  the  influence  of  such  threats,  may  amount  to  robbery-^ 
but  not  so  in  cases  of  threats  of  other  kinds.     But  this  is  a  case  of  threatenini 
and  not  of  deceit ;  and  it  must  be  a  threat  of  such  a  kind  as  will  sustain  an  indi< 
ment  at  common  law,  either  according  to  one  case,  attended  with  duress,  or,  accordii 
to  others,  such  as  may  overcome  the  ordinary  free  will  of  a  firm  man,  and  in< 
him  from  fear  to  part  with  his  money.     The  present  case  is  nothing  like  any 
those ;  it  is  a  mere  threat  to  bring  an  action,  which  a  man  of  ordinary  firmni 

might  have  resisted.*'(«) 

It  appears  that,  according  to  the  principles  laid  down  in  this  case,  an  indi 
ment  will  lie,  at  common  law,  for  extorting  money  by  actual  duress,  or  by  8\ 
threats  as  common  firmness  is  not  capable  of  resisting.  Therefore,  where  mone; 
extorted  from  a  party  by  the  threat  of  accusing  him  of  an  unnatural  crime, 
from  the  circumstances  of  the  case  the  offence  does  not  amount  to  robbery ,C1  y) 
there  seems  no  reason  to  doubt  but  that  it  is  indictable  as  a  misdemeanor  at  comtz^oo 
law.(^) 

Demanding  property  with  menaces,  with  intent  to  steal ;  accusing,  or  threateizB  log 
to  accuse  of  an  infamous  crime  with  an  intent  to  extort  property,  and  by  such  a<?ca- 
sation  or  threat  actually  extorting;  the  sending  or  delivering  of  a  direatetxiog 
letter,  or  writing  to  any  person,  thereby  threatening  to  kill  or  murder,  or  to  buria.  or 
destroy,  or  thereby  with  menaces  demanding  property;  accusing,  or  threatening  to 
accuse,  or  sending,  or  delivering  a  letter,  &c.,  accusing  or  threatening  to  accua^of 
certain  crimes  with  intent  to  extort  money,  &c.,  are  offences  of  the  d^ree  of  felooj 
by  the  provisions  of  recent  statutes. 

By  the  Offences  against  the  Person  Act,  24  &  25  Vict.  c.  100,s.  16,  •'  whosoever 
shall  malicixjuAly  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  he  recetvedi 
knowing  the  contents  thereof  any  letter  or  writing  threatening  to  kill  or  murder  anj 
*1 7*^1  P^*^^°j  B\i\i\\  be  guilty  of  felony,  and  being  convicted  thereof  shall  *be  liabtet 
^  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  ^^ 
exceeding  ten  years  and  not  less  than  five(^^)  years — or  to  be  imprison^  for  «Dy 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  witbont 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping."(/t) 

((/)  11  Mod.  137,  more  fallj  stated  in  6  East  R.  133. 

(e)  Rex  V.  Southerton,  6  East  R.  12G.     And  see  vol.  I,  p.  198. 

(/)  Ante,  vol.  2,  p.  118,  et  teq,  (ff)  See  a  precedent  in  3  Chit.  Grim.  L'.  841* 

{Sff)  27  &  28  Vict   c.  47. 

(A)  This  clause  is  framed  from  the  4  Geo.  4,  c,  54,  s.  3,  and  10  A  11  Vict.  c.  66,  8   !• 

The  words  •♦  directly  and  indirectly  cause  to  be  received  "  are  taken  from  the  9  Geo.  4» 
c.  65,  8.  8  (I.),  are  introduced  here  in  order  to  prevent  any  difficalty  which  might  arise  ^ 
to  a  case  falling  within  the  words  '*  send,  deliver,  or  utter."  j 

The  words  of  the  10  ik  U  Vict.  c.  66,  s.  1,  were  "if  any  person  shall  knowingly  sendo'      I 
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By  the  Malicious  Injaries  Act,  24  &  25  Vict.  c.  97,  s.  50,  "  whosoever  shall 
send,  deliver,  or  atter,  or  direcUy  or  indirectly  cause  to  he  received^  knovoing  the  con- 
tents tlierrof^  aoj  letter  or  writing  threateniDg  to  hurn  or  destroy  any  house,  harn, 
or  other  buildiug,  or  any  rick,  or  stack  of  grain,  hay,  or  straw,  or  other  agricultural 
produce,  or  any  grain ^  Aay,  or  straw  or  other  agricultural  produce  in  or  under  any 
building^  or  any  ship  or  vessel,  or  to  kiU,  maim,  or  wound  any  cattle,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years  and  not  less  than 
five(ii )  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping/'(i) 

*By  the  Larceny  Act,  24  &  25  Vict.  c.  96,  s.  44,  "whosoever  shall  send,   r^-ioA 

deliver,  or  utter,  or  directly  or  indirectly  cause  to  be  received,  knowing  the  ^ 

contents  thereof,  any  letter  or  writing  demanding  of  any  person  with  menaces,  and 

without  any  reasonable  or  probable  cause,  any  property,  chattel,  money,  valuable 

security,  or  other  valuable  thing,  shall  be  guilty  of  felony,  and  being  convicted 

tbereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 

for  life  or  for  any  term  not  less  than  five  (u  )  years — or  to  be  imprisoned  for  any 

terai  not  exceeding  two«years,  with  or  without  hard  labor,  and  with  or  without 

solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 

whipping."(y) 

deliver  or  utter  to  any  other  person,"  and  the  words  "  to  any  other  person,"  were 
adnsedly  omitted,  ia  order  that  every  sending,  delivering,  uttering,  or  causing  to  be  re- 
ceived may  be  included.  If,  therefore,  a  person  were  to  send  a  letter  or  writing  without 
toj  address  by  a  person,  with  directions  to  drop  it  iu  the  garden  of  a  house  in  which 
lereral  persons  lived,  or  if  a  person  were  to  drop  such  a  letter  or  writing  anywhere,  these 
cues  would  be  within  this  clause.  In  truth,  the  new  clauses  make  the  offence  to  consist 
in  sending,  delivering,  uttering,  or  directly  or  indirectly  causing  to  be  received  any  letter 
or  writing,  which  contains  a  threat  to  kill  or  murder  any  person  whatsoever,  or  to  burn  or 
destroy  any  house,  kc  ,  whatsoever,  or  to  accuse  any  other  person  whatsoever  of  any 
crime,  and  it  is  wholly  immaterial  whether  it  be  sent,  &c.,  to  any  person  or  not,  or 
whether  it  be  sent,  kc,  to  the  person  threatened,  or  to  any  other  person.  The  cases, 
therefore,  of  Rex  v.  Paddle,  R.  k  R.  484 ;  Reg.  v.  Burridge,  2  ii.  k  Rob.  296 ;  Reg.  v, 
Jones,  2C.  kK.  398  (61  E.  G.  L.  R.) ;  1  Den.  C.  C.  R.  218;  and  Reg.  v.  Grimwade,  I  C.  k 
K.  592  (47  £.  C.  L.  R.)  ;  1  Den.  C.  C.  R.  30,  are  not  to  be  considered  as  authorities  on 
theie  clauses  so  &r  as  they  decide  that  the  letter  must  be  sent,  kc,  to  the  party  threat- 
ened. 

Iierery  indictment  on  this  and  the  similar  clauses  in  the  other  Acts,  a  count  should 
^inserted  alleging  that  the  defendant  uttered  the  writing  without  stating  any  person  to 
whom  it  was  uttered.  Counts  for  uttering  forged  instruments  never  state  the  person  to 
whom  they  were  uttered,  and  they  show  that  such  a  count  on  this  clause  would  clearly 
be  good.     See  Ellsworth  case,  2  East  P.  C.  c.  19,  s.  59,  p.  989,  ante,  vol.  2,  p.  808. 

The  words  of  the  4  Geo.  4,  c.  54,  s.  o,  were  *'  any  letter  or  writing  with  or  without  any 
name  or  signature  subscribed  thereto,  or  with  a  fictitious  name  or  signature  ;"  but  the 
Words  of  the  10  k  11  Vict.  c.  66,  s.  1,  were  ^*  any  letter  or  writing"  only,  and  the  latter 
vonU  are  used  in  this  clause,  and  it  is  clear  that  they  are  large  enough  to  include  any 
wraing  whatsoever 

The  word  "  maliciously  "  was  unnecessarily  introduced  in  the  committee  of  the  whole 
House  of  Commons,  and  renders  this  clause  inconsistent  with  sec.  46  of  the  Larceny  Act, 
Md  Mc.  50  of  the  Malicious  Injuries  Act. 

The  4  Geo.  4,  c.  54,  s.  3,  and  10  k  11  Vict.  c.  66,  s.  I,  used  the  terms,  ''knowingly 
lend,"  4c.  This  was  a  clear  inaccuracy  ;  for  it  would  include  every  person  who  sent  or 
J^livered  a  letter,  though  he  were  ignorant  of  its  contents ;  *'  knowingly,"  therefore,  has 
heea  omitted,  and  *'  know.ng  the  contents  thereof"  substituted,  whicli  really  expresbei 
^intention  of  the  clause.  See  Girdwood's  case,  1  Leach  142, ^«/,  p.  195. 
Alto  hard  labor,  kc,  see  post,  p.  182. 

(jlThis  clause  is  taken  from  the  4  Geo.  4,  c.  54,  s.  3,  and  10  &  11  Vict.  c.  66,  s.  1. 
o^e  the  preceding  note  as  to  the  first  two  lines  of  this  clause. 

The  clause  is  extended  to  letters  threatening  to  burn  any  grain,  hay,  &c.,  in  or  under 
^7  building,  or  to  kill,  maim,  or  wound  any  cattle.     In  any  indictment  under  this  section 
^couat  should  be  inserted,  alleging  that  the  prisoners  uttered  the  letter  or  writing  with- 
^tititing  to  whom  the  same  was  uttered.     See  the  last  note. 
At  to  bard  labor,  kc.  Bwpott,  p.  182. 
W  27  4  28  Vict.  c.  47. 

■        Ii)  This  clause  is  uken  from  the  7  4  8  Geo.  4,  c.  29,  s.  8,  and  0  Geo  4,  c.  55,  s.  8  (L). 
^'1       ^*  btpnnio^  of  this  clause  is  made  to  correspond  with  the  beginning  ot  «««,  viy 
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Sec.  45.  ''  Whosoever  shall  with  menaces  or  by  force  deioaDd  any  property, 
chattel^  moncy^  valuable  securiti/,  or  other  valuable  thing  of  any  person,  with  iateoi 
to  steal  the  satue,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of 
five(^)  years — or  to  be  imprisoned  for  any  term  not  exceeding. two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement/V/;) 

Sec.  46.  *'  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause 
to  be  received,  knoioiny  the  contents  thereof^  any  letter  or  writing  accusing  or  thieitp 
ening  to  accuse  any  other  person  of  any  crime  punishable  by  law  with  death,  or 
penal  servitude  for  not  Una  than  seven  years^  or  of  any  assault  with  intent  to  oomnuft 
any  rape,  or  of  any  attempt  or  endeavor  to  commit  any  rape,  or  of  any  infamou 
crime  as  hereinafler  defined,  with  a  view  or  intent  in  any  of  such  cases  to  extort  or 
gain  by  means  of  such  letter  or  writing  any  property,  chattel^  money,  valuable 
security,  or  other  valuable  thing,  from  any  person,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less  than  five(//)  years — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping ;  and  the  abominable  crime  of  buggo^y,  committed  either  with 
mankind  or  with  beast,  and  every  assault  with  intent  to  commit  the  said  abominable 
crime,  and  every  attempt  or  endeavor  to  commit  the  said  abominable  crime,  aod 
every  solicitation,  persuasion,  promise,  or  threat  offered  or  made  to  any  person 
♦Iftn  ^^^'^^^'^y  ^*  move  or  induce  such  person  to  *commit  or  permit  the  said 
-■  abominable  crime,  shall  be  deemed  to  be  an  infamous  crime  within  the 
meaning  of  this  Act."(/) 

Sec.  47.  **  Whosoever  shall  accuse  or  threaten  to  accuse,  either  thepenonto 
whom  such  accusation  or  threat  shall  be  made  or  any  other  person,  of  any  of  the 
infamous  or  other  crimes  lastly  hereinbefore  mentioned,  with  the  view  or  intent  in 
any  of  the  cases  last  aforesaid  to  extort  or  gain  from  such  person  so  accused  of 
threatened  to  be  accused,  or  from  any  other  person,  any  property,  chcUtel,  mone^t 
valuable  security,  or  other  valuable  thing,  shall  be  guilty  of  felony,  and  being  coa-^ 
yicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  pen^ 
servitude  for  life,  or  for  any  term  not  less  than  five(//  )  years — or  to  be  impri80D< 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if  a 
under  the  age  of  sixteen  years,  with  or  without  whipping."(m) 

Sec.  49.  ''  It  shall  be  immaterial  whether  the  menaces  or  threats  hereinbefore 
mentioned  be  of  violence,  injury,  or  accusation  to  be  caused  or  made  by  the  offeodec^ 
or  by  any  other  person."(7?) 

in/ra,  of  sec.  50  of  the  Malicious  Injuries  Act,  ante^  p.  179,  and  of  sec.  16  of  the  Offencea 
against  the  Person  Act,  antej  p.  179,  as  ail  these  sections  contain  similar  enactments. 
See  the  note,  antCj  p.  179,  for  the  observations  on  the  befi^inning  of  these  claaaes. 

The  alteration  as  to  ''  property,  &c.,"  is  made  in  order  that  this  clause  and  as.  45,  46, 
and  47  may  correspond. 

As  to  bard  labor,  kc,  &ee  postj  p.  182. 

Ik)  This  clause  is  taken  from  the  7  Will.  4  and  1  Vict,  c  87,  s.  7. 

See  the  last  note  as  to  the  words  in  italics. 

As  to  hard  labor,  &c.,  see/»o«/,  p.  182. 

(U)  27  &  28  Vict.  c.  47. 

(I)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  ss.  8,  9  ;  9  Geo.  4,  c.  55,  as.  8,  9,  <« 
(I.) ;  and  10  &  11  Vict.  c.  66,  s.  1. 

The  beginning  of  this  clause  is  made  to  correspond  with  the  beginning  of  sec.  44,  anttf^" 
p.  180,  of  sec.  50  of  the  Malicious  Injuries  Act,  anto,  p.  179,  and  of  sec.  16  of  the  Offences^ 
against  the  Person  Act  antty  p.  179,  as  all  these  sections  contain  similar  enactments-^ 
See  the  note,  antej  p.  170,  for  the  observations  on  the  beginning  of  these  claasea. 

As  to  hard  labor,  kc,  see/70ff/,  p.  182. 

(m)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  29,  s.  8  ;  9  Geo.  4,  c.  55,  8.  8  (I.); 
Will.  4  and  1  Vict.  c.  87,  s.  4  ;  and  10  &  11  Vict.  c.  66,  s.  2. 

As  to  hard  labor,  &c.,  see  pott^  p.  182. 

(n)  This  clause  is  new.     It  is  intended  to  meet  cases  where  a  letter  may  be  sent  by  ofl^ 
person  and  may  contain  menaces  of  injury  by  another,  and  to  remove  the  doabta 
sloned  by  Rex  v.  Pickford,  4  C.  &  P.  227  (19  E.  G.  L.  R.),  and  see  Reg.  v.  Smith,  1  Dei 
C.  C.  blOfpottf  p.  190. 
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"  Section  98.  **  Id  case  of  every  felony  punishable  under  this  Act,  every  principal 
n  the  second  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the 
lame  manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and 
jvery  accessory  after  the  fact  to  any  felony  punishable  under  this  Act  (except  only 
I  receiver  of  stolen  property)  shall,  on  conviction,  be  liable,  at  the  discretion  of 
:he  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
liard  labor,  and  with  or  without  solitary  confinement  -,  and  every  person  who  shall 
lid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeanor  punishable  under 
this  Act  shall  be  liable  to  be  indicted  and  punished  as  a  principal  offender/'(o) 

Sec.  115.  "  All  indictable  offences  mentioned  in  this  Act  which  shall  be  com- 
Doitted  within  the  jurisdiction  of  the  admiralty  of  England  or  Ireland  shall  be 
deemed  to  be  offences  of  the  same  nature,  and  liable  to  the  same  punishments,  as  if 
they  had  been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined  in  any  county  or  place  in  which  the  offender 
shall  be  apprehended  or  be  in  custody ;  and  in  any  indictment  for  any  such  offence, 
or  foif  being  an  accessory  to  any  such  offence,  the  venue  in  the  margin  shall  be  the 
sune  as  if  the  offence  had  been  committed  in  such  county  or  place,  and  the 
*offenco  itself  shall  be  averred  to  have  been  committed  *  on  the  high  r^^^  09 
seas :'  provided  that  nothing  herein  contained  shall  alter  or  affect  any  of  ^ 
the  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval  forces.'*(p) 

Sec.  117.  ^*  In  case  of  any  felony  punishable  under  this  Act  the  court  may,  if  it 
shtll  think  fit,  require  the  offender  to  enter  into  his  own  recognizance,  and  to  find 
sureties,  both  or  either,  for  keeping  the  peace,  in  addition  to  any  punishment  by 
this  Act  authorized :  provided  that  no  person  shall  be  imprisoned  under  this  clause, 
for  not  finding  sureties,  for  any  period  exceeding  one  year.'Xg') 

Sec.  118.  "  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded 
[or  any  indictable  offence  under  this  Act,  the  court  may  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or 
iioose  of  correction. "(r) 

Sec.  119.  "Whenever  solitary  confinement  may  be  awarded  for  any  indictable 
>€[ence  under  this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary  con- 
Inement  for  any  portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment 
W'ith  hard  labor,  not  exceeding  one  month  at  anj  one  time,  and  not  exceeding  three 
noDths  in  any  one  year ;  and  whenever  whipping  may  be  awarded  for  any  indictable 
>'fience  under  this  Act,  the  court  may  sentence  the  offender  to  be  once  privately 
'•'hipped,  and  the  number  of  strokes,  and  the  instrument  with  which  they  shall  be 
'9%/licfedj  shall  be  specified  by  the  court  in  the  sentence  "(s) 

None  of  these  Acts  extend  to  Scotland. 

Some  of  the  cases  decided  upon  the  repealed  Acts  may  assist  in  the  construction 
>f  the  present  statutes. 

The  construction  of  the  9  Geo.  1,  c.  22,  was  much  considered,  in  a  case  where 
Llie  prisoner,  Michael  Robinson,  was  indicted  for  sending  the  following  letter,  dated, 
See.,  without  any  name  subscribed  thereto,  to  one  J.  O.  Oldham,  demanding  of  him 
&  certain  valuable  thing,  namely,  a  bank  note,  against  the  form  of  the  statute : — 

"Sir, 
^'l  am  well  pleased  to  find  that  I  am  not  likely  to  be  mistaken  in  the  idea  I  have 
^^vtertained  of  you  amongst  men  of  a  proper  and  liberal  way  of  thinking:  an  under- 
^s^tandiog  on  such  a  matter  as  this  is  the  easiest  thing  imaginable,  and  in  repeating 

(o)Thi8  claose  is  taken  from  the  7^8  Geo.  4,  c.  29,  s.  61,  and  9  Geo.  4,  r.  55,  s.  54, 
<  l),aDd  is  like  the  24  k  25  Vict.  c.  100,  8.  67,  antCy  vol.  1,  p.  881,  and  the  24  &  25  Vict.  c. 
^^ii.  66,  ante,  vol.  2,  p.  1021. 

(f)  This  clause  corresponds  with  the  24  &  25  Vict.  c.  100,  s.  68,  ante,  vol.  I,  p.  762,  and 
^«e  24  k  25  Vict   c.  97,  s  72,  ante,  vol  2,  p.  1022. 

J9)Tbi8  clause  corresponds  with  the  24  &  25  Vict.  100,  s.  70,  ante,  vol.  I,  p.  900,  and 
^uhthe  24  k  25  Vict.  c.  97,  s.  73,  ante,  vol.  2,  p.  1022. 

j'')Thi8  clanse  corresponds  with  the  24  k  25  Vict.  c.  100,  s.  69,  ante,  vol.  1,  p.  OUO,  and 
^»th  the  24  k  25  Vict.  c.  97,  8.  74,  ante,  vol.  2,  p.  1022. 

.([)  This  claose  corresponds  with  the  24  k  25  Vict.  c.  100,  s.  70,  ante,  vol.  1,  p.  900,  and 
^»«  the  24  *  26  Vict  •.  97,  s.  76,  ante,  toI.  2,  p.  1022. 
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that  you  will  find  mc  a  gentleman,  I  wish  you  to  be  satisfied  that  I  am  as  incapable 
of  taking  any  unmanly  advantage  as  of  wantonly  Fporting  with  the  feelings  of 
any  one ;  I  have  ever  despised  and  execrated  the  cowardly  assassin,  who,  skulking 
in  obs^turity^  sends  forth  his  malignant  shafts  to  wound  the  peace  and  the  character 
of  individuals;  and,  I  have,  therefore,  uniformly  rei^isted  every  overture  that  has 
been  made  me  for  such  a  purpose,  My  situation  as  a  literary  character  has  teemed 
*1  ft'-il   ^**^  temptations,  but  a  sacred  *principlc  of  honor  has  superseded  them  all. 

-^  The  subject  on  which  I  have  addressed  you  has  long  lain  dormant,  and  it 
was  because  I  thought  the  attack  of  a  most  serious  complexion  that  I  hesitated  for 
such  a  length  of  time  in  giving  any  countenance  to  it ;  not  that  I  ever  sought  fur 
any  circumstance  to  influence  my  judgment  or  qualify  my  opinion,  and,  for  all  that 
has  over  come  to  my  knowledge,  it  may  be  all  tlie  moonshine  of  the  momenl:  I  am, 
therefore,  so  far  candid,  and  I  trust,  not  indelicate ;  and  it  will  at  least  be  a  satisfac- 
tion to  you  to  be  told,  with  a  solemnity  becoming  the  character  I  have  pn»feBBed 
myself,  that  not  a  soul  but  myself  is  in  possession  of  a  line  of  the  MS.,  nor  .has  it 
ever  been  out  of  my  hands,  or  perused  or  heard  by  any  person  living  since  first  I 
had  it ;  so  that  when  it  is  committed  to  the  flames  all  will  necessarily  die  with  it. 
Of  this  you  shall  have  a  testimony  so  clear  and  unequivocal  that  it  will  not  be  pos- 
sible for  you  afterwards  to  doubt.  Thus  much  I  have  suggested  for  your  8atisfa^ 
tion;  you  will  now  give  me  leave  to  say  something  on  behalf  of  tlm  cause  I  hare 
engaged  in.  I  have  not  the  least  objection  t^  an  interview,  and  I  readily  close  with 
your  proposition ;  but  there  are  a  few  preliminaries  which  I  must  first  beg  leave  to 
adjust.  Perhaps  I  may  be  more  anxious  to  urge  them,  in  order  to  have  some  proof 
of  your  sincerity,  after  which  I  am  at  your  service.  In  order  to  relieve  a  destitute 
and  unhappy  family,  struggling  with  sickness  and  sorrow,  you  will  permit  me  to  be 
your  almoner.  Will  you  enable  mc  to  dispose  of  a  little  of  your  money,  as  I  shall 
see  occasion  ?  It  is  a  duty  I  owe  to  the  cause  of  humanity  to  urge  it.  Remem- 
ber, sir,  I  am  now  only  making  my  appeal  to  your  benevolo: nee.  1  am  holding  out 
no  delusions  to  exact  the  involuntary  tribute.  I  am  asking  3'ou  as  a  gentleman,  as 
a  man,  to  give  me  some  earnest  of  your  intention  to  prove  what  I  am  so  strondj 
inclined  to  give  you  credit  for.  Inclose  a  bank-note  in  a  letter  addressed  to  K  R., 
and  let  it  be  left  at  the  Cambridge  coflce-house,  the  top  of  Newman-street,  in 
Goodge-street,  on  the  side  of  the  bar.  At  the  entrance  of  the  coffee-room  is  s 
bracket  for  letters ;  let  it  be  placed  there  between  the  hours  of  eleven  and  one,  on 
Thursday  next ;  and  at  five  o'clock  on  the  same  day  a  line  shall  be  sent  by  a  porter 
to  your  house  to  acknowledge  the  receipt ;  aft^r  which,  if  you  will  name  any  day 
(Friday  excepted)  in  the  following  week  on  which  it  will  suit  you,  in  the  evening,  ; 
to  take  a  bottle  of  wine  at  the  King's-head  tavern,  in  Middle-row,  Holbom,  of 
elsewhere,  I  will  with  pleasure  attend  you.  Our  meeting,  however,  is  to  be  priwte 
and  (ite-d'tete.  Thus,  possibly,  over  the  ashes  of  the  MS.  a  phoenix  may  arise  that 
may  prove  the  forerunner  to  friendship.  I  shall  send  to  the  coffee-house  between 
the  hours  of  one  and  four,  and  I  will  venture  to  say  that  you  will  have  no  reason 
to  be  dissatisfied  with  the  event  of  this  correspondence.  To  obtain  confidence  it  iB 
necessary,  or  at  least  reasonable,  to  expect  that  one  should  be  reposed. 

*^  I  have  the  honor  to  remain,  Sir, 
'^  Your  obedient  humble  servant, 

«  R.  K." 
"  Tuesday,  12th  January,  1796." 

*'  J.  O.  Oldham,  Esq., 
*'  Brook-street, 
**  {Private,)  Holbom." 

*1 841  *The  prosecutor  had  served  an  apprenticeship  with  a  person  named  DdljT^ 
^  by  whom  he  was  afltevwards  taken  into  partnership ;  upon  DoUy's  death  0^ 
report  was.  spread  that  the  prosecutor  had  been  the  author  of  his  death,  upon  whicfc^ 
he  brought  an  action  against  two  persons,  and  had  judgment  against  them.  Belbr^^ 
the  letter  in  question  was  sent,  several  other  letters  had  been  written  bj  the  JfA^ 
soner  to  the  prosecutor,  to  which  he  returned  answers,  for  the  purpose  of  obtainii 
information  of  the  prisoner's  place  of  abode,  in  order  to  bring  him  to  justioe.    An« 
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nil  these  letters  were  read  Id  evidence,  as  serving  to  explain  the  letter  upon  which 
the  prisoner  was  indicted.     It  was  intimated  in  them  that  another  person,  who  was 
a  friend  of  the  prisoner's,  and  who  was  in  distress,  had  put  certain  MSS.  into  his 
hands,  containing  a  charge  of  the  prosecutor's  having  murdered  his  former  master, 
Dolly,  and  afterwards  married  the  widow,  his  accomplice ;  but  that  the  prisoner  was 
unwilling  to  publish  the  MSS.  containing  so  serious  a  criarge  without  giving  a  pre- 
vious intimation  to  the  prosecutor,  and  hearing  what  he  had  to  propose  upon  the 
subject.     A  subsequent  correspondence  between  the  prosecutor  and  the  prisoner 
was  also  given  in  evidence;  in  the  course  of  which  the  prisoner  communicated  a 
few  pages  of  the  supposed  MSS.  in  verse,  from  which  the  charge  alluded  to  was  to 
be  plainly  inferred.     Upon  this  evidence  the  learned  judge  before  whom  the  pri- 
soner was  tried  left  the  case  to  the  jury  to  say  whether  the  prisoner  sent  the  letter 
above  set  forth,  and  whether  it  contained  a  threat  to  publish  a  libel  on  the  prose- 
cutor, imputing  to  him  the  death  of  Dolly,  unless  he  would  send  the  prisoner  a 
bank  note;  and  in  case  they  were  of  that  opinion  they  were  directed  to  find  the 
prisoner  guilty.     The  jury  found  him  guilty,  and  also  found  specially  that  the  pri- 
soner sent  the  letter  in  the  indictment,  and  that  it  contained  a  threat  to  publish  a 
libel,  imputing  to  the  prosecutor  the  murder  of  his  master,  in  order  to  extort  money 
from  him.     Several  objections  were  taken  to  this  conviction,  and  amongst  others  it 
was  objected  that  the  letter  did  not  contain  a  threat  or  demand^  so  as  to  bring  the 
case  within  the  9  Geo.  1,  c.  22.     But  the  judges,  after  hearing  the  point  argued, 
ill  agreed  in  overruling  the  objection.     Buller,  J.,  in  delivering  their  opinion,  after 
id?erting  to  the  preamble  of  the  statute  (upon  which  the  counsel  for  the  prisoner 
bad  founded  his  argument,  by  contending  that  it  necessarily  so  far  restrained  the 
eoaeting  clause  that  the  demand  contained  in  a  letter  must  be  subscribed  and  per- 
emptorily accompanied  with  a  threat  of  bodily  harm),  said : — "Where  the  enacting 
claose  of  a  statute  refers  to  such  offences  only  as  are  contained  in  the  preamble,  it 
may  be  restrained  by  the  preamble;  but  in  this  case  it  would  be  doing  violence  to 
▼ery  pkin  words,  and  repealing  some  of  the  obvious  provisions  of  the  statute,  if  it 
vere  so  restrained.     It  is  no  uncommon   thing  fur  the  preamble  of  a  statute  to 
recite  a  particular  mischief,  as  the  cause  of  making  it,  and  yet  for  the  enacting 
port  to  embrace   more  general  objects,  and  to  extend  to  other  cases  which  the 
legislature   thought  within   the  mischief      If  the  enacting  clause   in  this  case 
veie  to   be  restrained   by  the  preamble   the   statute  would  apply  only  to  cases 
where  several  persons  had  joined  together  in  confederacy ;  where  the  letter  was 
sgned  with  a  fictitious  name  only,  and  where  venison  or  money  was  demanded ; 
^and  not  to  a  letter  without  a  name,  nor  to  a  demand  of  any  other  valuable  p^.  q. 
thing  than  money  or  venison,  nor  to  any  demands  by  such  letters,  whether  *- 
accompanied  with  a  threat  of  bodily  harm  or  not.     But  the  enacting  clause  expressly 
applies  to  a  single  offender ;  to  a  letter  sent  without  a  name,  as  well  as  to  one  signed 
*ith  a  fictitious  name ;  and  to  a  demand  of  any  valuable  thing  as  well  as  of  money 
^  Teoison ;  and  also  to  all  demands  by  such  letters,  whether  accompanied  with  a 
threat  of  bodily  harm  or  not.     I  agree  that  a  mere  request,  such  as  asking  charity 
vitbottt  imposing  any  conditions,  would  not  come  within  the  sense  or  meaning  of 
the  word  ^demanfl  ;*  but  here  the  demand  was  made  under  a  threat  that  if  it  was 
^^  complied  with  the  prisoner  would  publish  a  libel  against  the  prosecutor,  imputing 
^him  the  death  of  his  master:  for  this  is  the  construction  which  the  jury  by  their 
Verdict  have  expressly  put  upon  the  letter.     Now  whether  the  letter  does  amount 
tosQcb  a  demand  or  not  is  a  question  for  the  judges  to  determine,  upon  reading  it 
>«  It  is  stated  in  the  record  ;  and  they  are  all  clearly  of  opinion  that  this  is  a  demand 
^ibiD  Uie  true  intent  and  meaning  of  this  statute.     It  is  a  demand  of  money  or 
Joey's  worth  (^ which  a  bank  note  is),  by  holding  out  a  threat  to  impute  murder  to 
^prosecutor,  and  to  injure  his  fame  and  his  character ;  and  not  a  request  of  vol  un- 

^  cbarity."(0 

U  the  following  case,  upon  the  27  Geo.  2,  c.  15,  it  was  holden  that  the  oonstruc- 
"OQ  of  the  letter,  namely,  the  question  whether  it  contained,  in  the  terms  of  it,  an 
*^  threatening  to  kill  or  murder,  was  properly  lefl  to  the  jury.     The  first  count 

(f)  Robinson's  case,  2  Leach  749 ;  2  East  P.  C.  c.  23,  8.  2,  p.  1 1 10. 
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charged  the  prisoner  generally  with  feloniously  sending  to  the  prosecutor  a  certain 
letter  in  writing,  with  the  fictitious  letters  J.  W.  thereunto  subscribed ,«threateniDg 
to  kill  and  murder  the  prosecutor.(i/)  In  the  second  count  the  letter  was  set  out  in 
the  following  form  : — 

«  Sir,  "  February  9,  1776. 

"  I  anj  sorry  to  find  a  gentleman  like  you"  would  be  guilty  of  taking  MacAUestert 
life  away  for  the  sake  of  two  or  three  guineas ;  but  it  will  not  be  forgot  by  one  who 
is  just  come  home  to  revenge  his  cause.  This  you  may  depend  upon,  wheneyer  I 
meet  you,  I  will  lay  my  life  for  him  in  this  cause.  I  follow  the  road,  though  I  hare 
been  out  of  London ;  but  on  receiving  a  letter  from  MacAllester  before  he  died,  for 
to  seek  revenge,  I  am  come  to  town.     I  am  a  true  friend  to  MacAllester. 

"  J.  W." 

Hotham,  B.,  lefl  it  to  the  jury  to  consider  whether  this  letter  contained  in  the  terms 
of  it  an  actual  threatening  to  kill  or  murder,  directing  them  to  acquit  the  prisoner 
if  they  thought  that  the  words  might  import  anything  less  than  to  kill  or  murder. 
The  jury  found  the  prisoner  guilty,  and  upon  a  case  reserved  on  the  point  (amongst 
others),  viz.,  whether  the  letter  purported  to  be  a  letter  threatening  to  kill  or  murder, 
ten  judges,  who  were  present,  were  all  clearly  of  opinion  that  the  conviction  was 
right,  and  that  the  construction  of  the  letter  was  properly  left  to  the  jury.(r) 
*1$^f^1       *^^  ^^  holden,  however,  in  a  subsequent  case,  that  as  the  letter  in  qnes- 
J   tion  did  not,  by  necessary  constniction^  import  a  threat  to  burn  the  prosecu- 
tor's  farm-house  and  buildings,  a  conviction  upon  the  27  Geo.  2,  c.  15,  was  wrong. 
The  letter  was  as  follows : —  • 

"  Mr.  WooDOATE,— Sir,  "  Marclf  3d,  1798. 

"  I  am  very  sorry  to  acquaint  you  that  we  are  determined  to  set  your  mill  on  fire, 
and  likewise  to  do  all  the  public  injury  that  we  are  able  to  do  you,  inallyouryrmwjr 
and  8eteres,(w)  which  you  are  in  possession  of,  without  you  on   next(a5)  day  release 
that  Ann  Wood  which  you  put  in  confinement.     Sir,  we  mention  in  a  few  lines  that 
we  hope  if  you  have  any  regard  for  your  wife  and  family  yop  will  take  our  meaDing 
without  anything  further ;  and  if  you  do  not  we  will  persist  as  far  as  we  possibly 
can,  so  you  may  lay  your  hand  at  your  heart,  and  strive  your  uttermost  ruin.    I 
shall  not  mention  nothing  more  to  you  until  such  time  as  you  find  the  few  lines  s 
fact,  with  our  respect.     So  no  more  at  this  time  from  me,  "  K.  R." 

Upon  the  trial,  Mr.  Woodgate,  the  prosecutor,  swore  that  he  had  had  a  share  id 
a  mill  three  years  before  this  letter  was  written,  but  had  no  mill  at  that  time;  bot 
that  he  held  a  farm  when  the  letter  was  written  and  came  to  his  hands,  and  itill 
held  it,  with  several  buildings  upon  it.  It  was  objected  that  this  was  not  such  ft 
letter  as  comprehended  the  offence  in  the  Act  of  Parliament;  and  the  prisoner 
having  been  convicted,  the  point  was  submitted  to  the  consideration  of  the  judgtfj 
who  agreed  (except  Eyre,  C  J.,  who  was  absent)  that  as  the  prosecutor  had  no  radi 
property  at  the  time  as  the  mill  which  was  threatened  to  be  burnt,  that  part  of  tbe 
letter  must  be  laid  out  of  the  question.  As  to  the  rest  of  the  letter.  Lord  KeojoD) 
C.  J.,  and  BuUer,  J.,  were  of  opinion  that  it  must  be  understood  as  also  importing* 
threat  to  bum  the  prosecutor's  farm-house  and  buildings ;  but  the  other  judges  not 
thinking  that  a  necessary  construction,  the  conviction  was  holden  wrong.(y) 

It  has  since  been  held  that  upon  the  trial  of  an  indictment  for  sending  a  letter  to 
the  prosecutor,  threatening  to  bum  his  house,  &c.,  it  may  be  left  to  the  jury  to  8*7 
whether  the  letter  amounted  to  such  a  threat  The  indictment  charged  that  tli^ 
prisoners  feloniously  did  send  to  J.  Belcher  a  writing,  without  name  or  signatut^ 

(tt)  See  pott f  p.  198,  as  to  the  necessity  of  setting  out  the  letter  in  the  indictment. 

(v)  Gird  wood's  case,  1  Leach  142  ;  2  East  P.  C.  c.  23,  s.  4,  p.  1120.     The  prisoner 
executed. 

(tr)  It  is  said  that  bj  this  was  understood  "settings  or  letting^,"  and  that  the  wboj* 
letter  was  evidently  the  production  of  an  illiterate  person,  being  wisely  spelt  ne»f^ 
throughout :  2  East  P.  C.  c.  23,  s.  2,  p.  1115,  note  (a).  ,,^ 

(x)  In  2  East,  Ibid.,  the  learned  writer  says,  that  the  word  at  this  part  was  aainteUl^' 
ble  in  his  copy. 

(y)  Rex  V.  Jepson,  2  East  P.  C.  c.  23,  s.  2,  p.  IIIS. 
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directed  to  the  said  J.  Belcher,  by   the  name  and  description  of  "  Starve-gut 
Belcher/'  threatening  to  kill  and  murder  him,  which  said  writing  is  as  follows, 
vii : — '*  Starve-gut  Belcher,  if  you  don't  go  on  better  great  will  be  the  consequence; 
what  do  you  think  you  must  alter  an  (or)  must  be  set  fire ;  this  came  from  London : 
i  say  your  nose  is  as  long  rod  gffg  sharp  as  a  flint,  1835.     You  ought  to  pay  your 
men."     A  second  count  set  out  the  letter  as  threatening  to  burn  and  destroy  his 
houses,  outhouses,  ^barns,  stacks  of  corn,  and  grain,  hay,  and  straw.     Lord  r^ie^o.^ 
Denman,  C.  J.,  asked  the  jury  in  the  terms  of  the  statute,  whether  this  was  *- 
a  letter  threatening  to  put  J.  Belcher  to  death,  or  to  burn  and  destroy  his  houses, 
outhouses,  barns,  stacks  of  corn,  and  grain,  hay,  and  straw?     The  jury  negatived 
the  threat  to  put  him  to  death,  but  found  that  the  letter  threatened  to  fire  his 
houses,  outhouses,  barns,  stacks  of  corn,  and  grain,  hay,  and  straw.     Lord  Deunian, 
C.  J.,  had  some  doubts  whether  this  question  ought  to  have  been  left  to  the  jury, 
and  whether  the  letter  could  be  in  point  of  law  a  threatening  letter,  to  the  effect 
foand ;  but,  upon  a  case  reserved,  the  judges  held  the  conviction  good  after  ver- 
dict (2) 

A  letter  threatening  to  accuse  the  prosecutor  of  having  made  overtures  to  the 
prisoner  to  commit  sodomy  with  him,  did  not  threaten  to  charge  such  an  infamous 
crime  as  to  be  withim  the  4  Geo.  4,  c.  54,  s.  3.  One  count  of  an  indictment 
charged  that  the  prisoner  feloniously  did  send  to  J.  Fabling  a  certain  letter  threaten- 
mg  to  accuse  the  said  J.  Fabling  of  the  offence  of  making  overtures  to  him,  the 
prisoner,  to  commit  sodomy  with  the  said  J.  Fabling,  being  an  infamous  offence 
and  crime,  with  a  view  to  extort  money  from  the  said  J.  Fabling.  The  letter  set 
out  in  this  count  contained  .the  following  passage : — "  You  well  know  you  have 
several  times  made  overtures  to  me,  of  which  I  can  indite  you  of  sodomy."  The 
jury  having  found  the  prisoner  guilty,  Littledale,  J.,  reserved  for  the  consideration 
of  the  judges  the  question,  whether  the  count  should  not  have  averred  that  an  over- 
ture by  the  prosecutor  to  commit  sodomy  with  the  prisoner  was  an  infamous  crime ; 
Mid,  secondly,  if  it  were  necessary  so  to  aver,  whether  the  words,  **  being  an  infamous 
offence  and  crime,"  must  not  be  considered  as  relating  to  the  words  describing  the 
complete  offence  which  immediately  preceded  them,  and  not  to  the  overtures  to 
commit  that  crime.  The  judges  were  of  opinion  that  a  charge  of  making  overtures 
to  commit  sodomy  was  not  an  infamous  crime  within  this  Act,  and  they  held  that 
thej  were  bound  to  take  the  word  '^  infamous"  in  its  legal  sense,  and  that  such 
OTertores,  however  they  would  disgrace  and  lead  to  detestation,  would  not  subject 
the  person  making  them  to  an  infamous  punishment,  or  prevent  his  being  a  witness, 
•od  therefore  the  conviction  was  wrong. (a) 

A  letter  intimating  that  some  persons  had  conspired  to  burn  or  otherwise  destroy 
tie  property  of  the  prosecutor,  and  offering  to  make  a  disclosure  if  a  certain  sum  of 
ibonej  was  placed  in  a  certain  spot  for  the  writer,  is  not  within  the  7  &  8  Geo.  4,  c. 
^,8.8;  though  it  may  create  apprehension  in  the  owner's  mind,  it  does  not  contain 
1  menacc.(&)  The  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c.  29,  s.  8,  for 
sending  the  following  letter  to  Mr.  Young,  demanding  money  with  menaces : — 

"Sib, 
^Ke  you  are  a  gentleman  and  highly  respected  by  all  who  know  '''you,  I  r^ioo 
thbk  it  my  duty  to  inform  you  of  a  conspiracy.  There  is  a  few  young  men  *- 
^  have  agreed  among  themselves  to  take  from  you  personally  a  sum  of  money,  or 
^jnre your  property.  I  have  overheard  all  the  affair.  I  mean  to  say,  your  building 
Property,  in  the  manner  they  have  planned  this  dreadful  undertaking,  would  be  a 
^oit  serious  loss.  They  have  agreed  to  commence  this  upon  an  appointed  time  in 
thecourBe  of  this  winter,  which  would  be  a  most  dreadful  sight.  Sir,  1  could  give  you 
^ny  particular  information  how  you  may  preserve  your  property  and  your  person, 
ttd  how  to  detect  and  secure  the  offenders.     Sir,  if  you  will  lay  me  a  purse  of 

(i)Rex  V.  Tyler,  R.  k  M.  G.  G.  R.  428. 

(«)Rex9.  Hickman,  R.  k  M.  G.  G.  R.  34.  The  word  '*  solicitation  "  was  introduced  in 
t^  SQeo.  4,  c.  19,  the  7  &  8  Geo.  4,  c.  29,  s.  9,  and  the  1  Vict.  c.  87,  s.  4,  to  meet  this 
(Me.  Another  point,  on  which  the  judges  were  equally  divided,  was  whether  the  letter 
i*Ppwted  a  count  for  sending  a  letter  demanding  money  from  the  prosecutor. 

(*)X88.  Bayley,  J.    3  Burn.  J.,  D.  &  Wms.  506. 
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thirty  sovereigns  upon  the  gi^rden  edge,  close  to  Mr.  Tatler's  garden  gate,  I  will 
leave  a  letter  in  the  place,  to  inform  you  of  the  night  this  is  to  take  place.  I  can 
also  inform  you  how  you  could  be  sure  to  secure  the  offenders ;  but  you  must  ke^p 
this  all  quite  secret,  and  not  make  a  talk  of  it,  as  it  would  come  to  their  ears,  and 
then  they  would  put  it  off  to  another  time.  Sir,  I  hope  you  will  not  attempt  to 
seize  upon  me.  when  I  come  to  take  up  the  money  and  lay  down  the  note  of 
information.  Sir,  you  will  find  I  am  doing  you  a  most  serious  favor.  You  will 
please  excuse  me  in  not  describing  my  name,  but  I  will  make  myself  known  the 
day  after  you  have  taken  them,  and  be  a  witness  against  them.  I  shall  come  to  lay 
down  my  letter  on  the  1st  of  December  if  I  find  the  money.  Sir,  I  am  your 
unknown  friend." 

It  appeared  that  the  prisoner  had  written  the  letter,  and  had  done  so  with  an 
intention  of  getting  the  thirty  sovereigns  to  leave  the  country.  For  the  prosecution 
it  WHS  contended  that  the  letter  contained  a  sufficient  demand  of  money,  as  the 
request  was  accompanied  by  a  condition,  namely,  to  discover  persons  going  to  do  a 
certain  act;  and  RobhisorCs  case{c)  was  cited.  And,  with  respect  to  the  menaces, 
to  hold  that  the  letter  contained  none,  would  be  equivalent  to  holding  that,  whenever 
the  menaces  came  from  one  person,  and  the  letter  from  another,  neither  could  be 
indicted ;  and,  at  all  events,  it  was  a  question  for  the  jury  whether  the  letter  did 
conUiin  menaces.  Gtrdwood's  case.^d)  Bolland,  B.,  thought  that  he  ought  to 
decide  whether  the  letter  contained  menaces  or  not ;  but  he  consulted  Littledale, 
J.,  who  thought  the  question  should  be  lefl  to  the  jury ;  and  Bolland,  B.,  then  left 
it  to  the  jury  to  say,  whether  the  letter  contained  menaces:  and  they  convicted  the 
prisoner ;  but,  upon  a  case  reserved,  the  judges  were  of  opinion  that  the  oonvictioD 
was  wrong. (e) 

The  prisoner  was  convicted  of  having  feloniously  sent  a  letter  to  Sir  W.  R. 
Farquhar,  Baronet,  and  others,  demanding  money  with  menaces,  and  without  aoy 
reasonable  or  probable  cause,  of  which  letter  the  following  is  a  copy : — 

*'  Gentlemen, 

"  You  say  B.  0.  N.  will  accede  to  the  terms  proposed,  and  send  part  of 
the  means  to  any  place  which  may  be  named.     You  would  have  had  an  answer  yes- 
terday, but  \yas  prevented.     If  you  act  honorably  by  me,  and  not  by  any  means 
*lft(n   ^^^^-^^^  "™^S  ^^  *allow  any  spy  to  watch  me,  I  will  save  you  or  jyerish  in  the 
"^J   attnnptj  though  I  hazard  tnyUfe  in  so  doing ^  and  must  have  sufficient  meti¥is 
at  my  disposal  without  delay,  or  all  will  be  lost.     I  am  fully  assured  that  £20,000 
wovld  not  cover  the  horrid  catastrophe^  which  would  not  only  stop  yottr  bcmk  /(P'T  « 
time^  but  perhaps  for  ever,  as  the  books  would  be  all  destroyed.       The  mntch^    fhe 
most  dreadful  and  last  resource^  has  been  contemptlated  by  the  cracksman  or  capf^Mtf^ 
of  this  m/)st  horrid  gang,  which  I   fervently  pray  to  be  relieved  from.     (I  Im"^^ 
never  yet,  so  help  me,  God,  done  a  deed  I  am  afraid  or  ashamed  of)  and  the  oiriljT 
way  I  can  privately  obtain  means  will  be  the  following : — At  the  London  end  ^i^ 
Kensington  gardens  (on  the  Knightsbridge  side)  there  is  a  dike  sloped,  wF»i<3^ 
divides  the  gardens  from  the  park. and  a  carriage  road,  where  the  roads  meet  as  you 
turn  to  ride  or  drive  across  the  bridge.     It  is  a  short  distance  from  the  first  lod^^' 
where  the  keeper  remains  in  the  gardens.     By  looking  up  that  dike  you  will     ^^ 
large  iron  pipes,  which  convey  water,  &c.,  to  the  pond.     A  large  elm  tree  stands   *° 
the  middle  of  this  road,  betwixt  the  park  and  the  gardens.     There  is  sufficient  rcK>™ 
under  the  first  pipe  to  conceal  a  small  bag.     If  you  will,  therefore,  send  a  man   y^^ 
can  confide  in,  and  lodge  beneath  the  pipe  250  sovereigns,  unseen  by  any  mortal  ^y^f 
I  swear  most  solemnly  by  Almighty  G(>d  to  prevent  the  evil,  if,  when  I  have  ootn- 
pleted  my  task,  and  inform  you  all  is  safe,  or  denounce  the  villains,  you  will  let  me  li^"^® 
£250  more,  which,  if  God  prospers  me,  I  will  repay  with  gratitude,  as  I  could    "^^^ 
get  into  business  for  less  than  £500,  to  obtain  a  respectable  living.     Let  the  moO^J 

(c)  w4nr«,  p.  18f>.  {d)Ante^p    185. 

(e)  Rex  V.  Pickford,  MSS.,  C.  S.  G.,  and  4  C.  &  P.  227  (19  E.  C.  L.  R.)  ;  8.  o.,  3  Baro  *•» 
D.  k  Wms.  50«j.  Tiudnl.  C.  J.,  Garrow,  B.,  Park,  J.  A.  J.,  and  Bosanqaet,  J.,  ihovtg"^ 
this  a  letter  demanding  money  with  menaces.  The  other  eight  judges  incliaed  to  »  coti' 
trary  opinion.     .MS.  lia,  1  y,  J. 
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be  lodged  t<o-oiorr<  w  (Saturday)  xnorDing,  by  half-past  eleven,  but  not  a  moment 
eooner.  and  all  shall  be  well  with  you ;  but  if  I  am  at  all  deceived  in  any  possiblie 
way  all  must  fall  on  yourselves.'^/)     ^^  ^^^  objected  that  this  was  not  a  threatening 
letter  within  the  statute;  but  the  objection  was  overruled;  and,  on  a  case  reserved 
upon  that  question,  it  was  contended  that  the  letter  contained  no  menace  from  the 
party  writing  it,  and  that  the  case  was  not  distinguishable  from  Pick/ord^s  case.(g) 
Wilde,  C.  J. :  "  *  Let  the  money  be  lodged  to-morrow  morning,  by  half-p«st  eleven, 
but  not  a  moment  sooner,  and  all  shall  be  well  with  you ;  but  if  I  am  at  all  deceived 
in  any  possible  way,  nil  must  fall  on  yourselves.'     Is  that  not  a  threat?     That  is 
not  found  in  terms  at  all  events  in  I'ickford's  ease :  so  we  need   not  overrule  that 
decision  to  support  this  conviction."     "  We  are  all  agreed  that  this  letter  contained 
such  a  demand  as  is  contemplated  by  the  statute.     There  is  an  application  made 
for  money  to  be  given  to  the  applicant,  accompanied  by  a  threat  of  ill  consequences 
if  that  money  is  not  given.     The  writer  professes  to  be  cognizant  of  all  the  circum- 
stances conuecte'd  with  the  evil  foretold,  and  capable  of  averting  them ;  and  seeks 
tA)  make  the  prosecutor  part  with  his  money  against  his  will  in  order  to  induce  the 
writer  to  avert  the  evil.     It  is  said  that  this  is  not  such  a  threat  as  the  law  will  take 
notice  of;  and  that  it  does  not  come  within  the  rule  adverted  to  by  Jjord   p^iqa 
Ellenborough   in    Rex  v.  *Southerton,{h)  viz.,   that   it  must  be  a  threat  '- 
ittended  with  duress,  or  such  a  threat  as  may  overcome  the  ordinary  free  will  of  a 
firm  man,  and  induce  him  from  fear  to  part  with  his  money.     That  rule  must  be 
understood  to  refer  rather  to  the  nature  of  the  threat  than  to  the  probable  conse- 
quences in  any  particular  case.     Whether  a  threat  be  criminal  or  no  cannot  be  taken 
to  depend  on  the  nerves  of  the  individual  threatened,  but  [must  depend]  on  the 
general   nature  of  the  evil  with  which  he  is  threatened.     Threats  attended  with 
duress,  or  threats  of  duress,  or  of  other  personal  violence,  or  of  great  injury,  such  as 
is  imported  by  this  letter,  will  come  within  the  rule."(t) 

A  count  alleged  that^he  prisoner  sent  to  A.  Gr.  B.  Couttsand  others,  her  partners, 

A  certain  letter  directed  to  the  said  A.  6.  B.  Coutts,  and  others,  by  the  name  and 

description  of  "J.  Coutts,  Esq.,  Banker,  Strand,"  demanding  money  from  ihem  with 

•Henaces;  another  count  stated  the  letter  to  be  sent  to  A.  G.  B.  Coutts.     The  letter 

<>Dntained  the  following  passages  : — 

"Sir, 

"The  most  desperate  gang  in  the  metropolis  have  resolved  to  obtain  possession, 

^J  whatever  means,  of  a  certain  portion  of   your  property :    it  is    composed  of 

^^turing  men,  and  no  eflforts  will  be  spared  in  effecting  their  firm  resolves."    *    ♦    * 

*"  *"  Learning  their  design  upon  you,  and  having  further  a  strong  consideration  for  you,  I 

^jade  every  effort  to  dissuade  them,  at  the  risk  of  personal  suspicion  and  consequent 

anger,  to  abolish  their  intentions  as  respects  yourself;  further  than  this  I  dared 

kotgo;  but  inten.se  suffering  closes  the  ear  of  mercy.     To  remove  that  suffering  is 

le  only  way  to  give  access  into  its  natural  dictates ;  they,  however,  mutually  agree 

hat  if  I  will  give  them  a  hundred  pounds  in  solid  gold,  they  will  relinquish  their 

ign  upon  you ;  nothing  less  will  satisfy.     I  communicate  to  you  their  demand ; 

^fcnd persooal  safety  will,  I  hope,  induce  compliance."     *     *     *     "If  they  receive 

^he  aam  in  question,  I  am  firmly  convinced  you  will  never  have  any  cause  of  fear 

^rom  them;    but  if  not,  non-compliance  will  hereafter  be  repented  of  too  late.'' 

=*    »    *     4<  That  on  Friday  night  next,  at  half-past  nine  o'clock,  you  will  cause  a 

little  boy  to  be  stationed  at  the  base  of  the  monument,  who  shall  have  in  his  pos- 

sonoD  the  sum  of  one  hundred  pounds  in  solid  gold,  encased  in  boards,  so  that  he 

shall  not  be  aware  of  the  contents,  and  deliver  the  same  to  the  individual  who  asks 

^  a  ptroel.*'     It  was  objected  that  as  the  letter  was  directed  to  J.  Coutts  there 

'^w  no  proof  of  its  being  intended  for  any  of  the  partners  mentioned  iu  this  indict- 

(/)  The  qaeation  whether  this  was  a  threatening  letter  within  the  7  &  8  Geo.  4,  c.  29, 
*•&,  WM  treated  as  a  question  of  law  bj  the  judge  at  the  trial,  and  this  was  objected  to 
OQ  the  cue  reserved  ;  but  the  court  thought  the  point  ought  to  have  been  raised  on  the 

(l)Ai!P»^  note  (e).  (h)  6  East  126,  ante,  p.  178. 

l*)Reg.  V.  Smith,  1  Den.  C.  C.  510.     Wilde,  C.  J.,  added,  "This  decision  does  not  in* 
^rftrt  with  that  of  Rex  r.  Piclifo.d." 
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ment;  and -that  the  letter  was  not  a  thrcateniDg  letter  within  the  statate.  Maole, 
J.  (to  the  jury):  *^  In  the  first  place  the  prosecutor  must  make  out  to  your  satisfiic- 
tion  that  this  is  a  letter  addressed  to  A.  6.  B.  Coutts  and  others,  indiyidually  or 
collectively,  by  the  name  of  J.  Coutts,  Esq.,  Banker,  Strand.  The  question  is,  is 
it  in  substance  directed  to  them  ?  I  do  not  think  it  necessary  that  the  direction  should 
contain  the  actual  name  of  the  partners  in  the  firm ;  because  nothing  could  then  be 
*lQn  *'^^^^®  ^'^^y  ^^^°  ^^  ^^"^  ^  threatening  letter  with  perfect  impunity.  Such 
-*  a  direction  might  be  used  as  would  ensure  the  paper  reaching  the  parties 
for  whom  it  was  intended,  whilst  at  the  same  time  such  a  variation  might  be 
adopted  as  would  ensure  to  the  writer  an  acquittal,  on  the  ground  of  such  a  vari- 
ance as  is  here  urged.  Evidence  has  been  given  that  the  firm  was  once  T.  Coutts 
&  Co.,  and  that  none  but  themselves  carry  on  such  a  business  in  the  Strand,  or  in 
London,  by  such  a  style  now.  It  is  for  you  then  to  say  whether  the  parties  stated 
in  the  indictment  are  not  those  for  whom  the  latter  was  intended.  Secondly,  is  this 
a  letter  demanding  money  with  menaces  without  any  reasonable  and  probable  cause  1 
To  ascertain  this  you  must,  of  course,  look  to  the  letter  itself,  and  to  the  sitoatioD 
of  the  parties.  It  may  be  that,  under  certain  circumstances,  an  apparently  innocent 
letter  may  convey  a  threat.  It  may  be  that  no  letter  could  be  written  which  it 
might  not  be  possible  to  prove  by  extraneous  matter  did  not  contain  a  threat.  Now 
I  can  conceive  a  case  where  such  a  letter  as  this  might  be  written : — *  Sir,  I  trust 
you  are  well,  and  I  shall  be  happy  to  meet  you  to-morrow.'  There  I  should  con- 
sider myself  called  upon  to  withdraw  such  a  letter  from  the  jury,  because  it  would 
be  absurd  to  say  such  a  letter  contained  a  threat.  But  as  it  is  impossible  I  can  tell 
you  that  this  letter  may  not  contain  a  threat,  I  cannot  decide  that  it  is  not  a  ques- 
tion for  the  jury."  "  In  Hex  v.  Pick/ordQ'^  the  jury  were  told  that  the  letter  was 
not  a  threatening  one.  They  found,  therefore,  nothing  more  than  that  it  had 
been  sent  by  the  prisoner,  and  the  court  held  that  they  ought  to  have  decided  the 
whole  question.  This  principle  is  further  illustrated  by  Rex  v.  Tyler^(Jc)  where  a 
different  course  was,  in  the  first  instance,  pursued.  The  jury  were  not  there  told 
that  the  letter  did  or  did  not  contain  threats,  but  its  interpretation  was  lefl  to  them. 
They  came  to  a  certain  conclusioo,  and  it  was  upheld  by  the  court.  These  two 
cases,  then,  show  what  is  the  proper  course  in  trials  of  this  kind.  Evidence  is  to 
be  given  of  the  letter  sent,  and  it  is  for  the  jury  to  say  whether  or  not  it  oontaiDSS 
sufficient  threat.  At  any  rate,  if  that  is  not  the  proper  mode  of  proceeding,  and  the 
court  are  competent  to  decide  that  this  letter  cannot,  on  any  construction,  be  held, 
to  contain  menaces,  the  objection  will  be  on  the  face  of  the  record,  and  will  be  opem. 
to  the  prisoner  in  arrest  of  judgment,  or  by  a  writ  of  error."(/) 

An  indictment  on  the  4  Geo.  4,  c.  54,  for  sending  a  letter  threatening  to  kill  an«& 
murder  II.  Collier,  set  out  the  letter  as  follows : — 

"  Sir, 

"  You  arc  a  rogue,  thief,  and  vagabond,  and  if  you  had  your  deserts,  you  shooTI^ 
not  live  the  week  out ;  I  shall  be  with  you  shortly,  and  then  you  shall  nap  it,  nE&] 
banker.  Have  a  care,  old  chap,  or  you  shall  disgorge  some  of  your  ill-gotten  gaii^* 
watches  and  cash,  that  you  have  robbed  the  widows  and  fatherless  of.  Don't 
light  of  this,  or  I'll  make  light  of  you  and  yours.     I  am  your 

"  March  15th,  1831."  "  Cut-throat. 

iqoT       I^  ^*'^  objected  that  there  was  nothing  in  the  letter  which  *importeA 
^^   threat  to  kill  and  murder  Mr.  C. ;  it  was  all  hypothetical,  and  the  signat'KB.r 
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"  Cut-throat"  could  not  be  called  in  aid,  for  by  the  statute  the  threat  muBtl>^  '' 
the  letter  and  not  in  the  signature.  And  as  the  words  were  of  ambiguous  meaii>>  ^i 
there  ought  to  have  been  an  innuendo  to  explain  them.  But  Patteson,  J.,  1m^^ 
that  the  letter  very  plainly  conveyed  a  threat  to  kill  and  murder,  as  no  one  ^^"^ 
received  it  could  have  any  doubt  as  to  what  the  writer  meant  to  threaten.(m) 

The  prisoner  was  indicted  under  the  4  Geo.  4,  c.  64,  s.  5,  for  having  felonioi»^'J 
and  maliciously,  with  intent  to  extort  money,  charged  and  accused  A.  B.  with  hav^'"^ 

(j)  Ante  J  p.  188.     This  decision  is  erroneously  stated  in  this  report. 

(k)  Ante,  p.  187.  (/)  Reg.  v.  Carrathers,  1  Cox  G.  0.  188. 

(m)  Rex  V.  Boucher,  4  C.  k  P.  562  (19  E.  C.  L.  R.). 


CHAP.  III.]        Of  Threats  and  Threatening  Letters.  192 

committed  the  horrible  and  detestable  crime,  &c.,  aud  that  he  feloniously  and  mali- 
ciously did  menace  and  threaten  to  prosecute  the  said  A.  B.  The  evidence  was, 
that  he  threatened  to  procure  witnesses  to  support  a  charge  already  made.  It  was 
objected  for  the  prisoner  that  the  statute  applied  only  to  the  threatening  to  accuse 
proepectively.  and  that  this  was  at  most  a  threat  to  support  such  a  charge  by  evi- 
dence. Bayley,  J. :  **  Threatening  to  procure  witnesses  to  support  a  charge  already 
made  is  not  within  the  Act  of  Parliament,  which  makes  it  felony  to  extort  money 
by  threatening  to  accuse  of  an  indictable  offence.  It  is  one  thing  to  accuse,  but 
another  to  procure  witnesses  in  support  of  an  accusation  already  made  "(?0 

The  two  first  counts  of  the  indictment  charged  the  prisoner  with  feloniously 
sending  a  letter  to  one  G.  Ley,  threatening  to  bum  and  destroy  a  cert.dn  house 
belonging  to  and  the  property  of  the  said  G.  Ley.     The  third  and  fourth  counts 
described  the  house  as  a  certain  house  in  the  possession  of  one  T.  P^lliott.  and  then 
belonging  to  and  being  the  property  of  the  said  G.  Ley.     It  appeared  that  the 
bouse  was  the  property  of  G.  Ley,  and  inhabited  by  T.  Elliott  as  his  tenant,  and 
that  the  letter  was  received  by  G.  Ley.     It  was  objected  that  the  two  first  counts 
were  not  proved,  as  the  term  "  his  "  in  the  4  Geo.  4,  c.  54,  s.  3,  must  have  a  posses- 
sory meaning,  and  according  to  the  analogy  of  the  rule  of  law  in  arson  and  burglary, 
the  house  must  be  laid  as  that  of  the  party  actually  dwelling  there.     And  as  to  the 
two  last  counts,  the  offence  charged  was  the  sending  the  letter  to  G.  Ley,  threaten- 
ing to  burn  the  house  of  T.  Elliott,  which  was  held  not  to  bo  an  offence  within  the 
repealed  clause  of  the  27  Geo.  2,  c.  15,  Rftx  v.  Paddle  ;(o)  and  Maule,  J.,  was  of 
opinion  that  the  offence  was  not  within  the  meaning  of  the  statute.     It  must  other- 
wise be  admitted  that  if  a  party  should  have  any  interest  whatever  in  a  house,  such 
as  a  reversion  expectant  on  the  determination  of  a  particular  estate,  however  remote 
or  contingent,  the  house  would  be  sufficiently  described  as  "  his."     As  to  the  other 
ooQDts,  the  offence  charged  was  that  of  sending  a  letter  to  A.  threatening  to  burn 
the  house  of  B.,  which,  according  to  the  case  cited,  was  not  within  the  Aci.(p) 

But  where  the  question  was  reserved,  whether  threatening  a  landlord  to  burn 
bis  house,  which  was  let  to  a  tenant  and  in  his  ^occupation,  the  court  avoided  p^^  qq 
deciding  the  question ;  but  Alderson,  B.,  said,  '*  But  for  the  cases,  I  should  *- 
bave  thought  the  construction  of  the  statute  was  *  any  of  the  houses  of  any  of  Her 
Majesty's  subjects.'  "(9)  And  it  is  conceived  that  such  a  case  would  clearly  be 
within  the  large  words  of  the  new  enactment,  and  it  is  very  reasonable  that  it 
should ;  for  the  injury  to  the  landlord  might,  and  generally  would,  be  very  much 
f^eatcr  if  the  house  were  actually  burnt  than  to  the  tenant. 

Ad  indictment  alleged  that  J.  Rowlands  had  ^'finished  and  completed  a  house  at 
T."  and  that  the  prisoner  sent  a  letter  to  T.  Lewis,  directed  to  him  by  the  name  of 
**Mr.  T.  I^ewis,"  &c ,  threatening  to  burn  '*  the  house  so  built  by  the  said  J.  Row- 
lands." The  letter  was  in  the  prisoner's  writing,  and  was  found  in  a  cleft  stick 
^tack  in  the  ground  close  to  Lewis's  house,  and  was  shown  by  him  to  Rowlands. 
I^wis  had  been  tenant  of  the  premises,  and  after  him  Rowlands  became  tenant,  and 
^^  built  a  bouse  on  the  premises.  It  was  objected  that  the  letter  was  intended  for 
I^wis  and  not  for  Rowlands,  and  that  the  indictment  should  have  stated  that  the 
^«tter  was  sent  to  Rowlands,  or  that  he  received  it.  The  jury  found  that  the 
l>nsoner  sent  the  letter,  intending  that  it  should  reach  Rowlands  as  well  as  Lewis ; 
•nd,  upon  a  case  reserved  upon  the  question,  "  whether  the  prisoner,  upon  this 
indictment  and  these  facts,  was  properly  convicted,"  the  judges  were  unanimously 
^  opiaion  that  the  indictment  was  bad  (r) 

(n)  Gill't  case,  1  Lew.  305.  The  learned  judge  seemed  to  think  that  a  threat  to  prose- 
^Qte  would  amount  to  a  threat  to  accuse  within  the  meaning  of  the  Act:  see  Rex  v.  Ab- 
«ood,  2  C.  A  P.  436  (12  E.  C.  L.  R.),  post,  p.  199. 

(o)  PoMt,  p.  197.  (p)  Reg.  V.  Burridge,  2  M.  &  Rob.  296. 

(9)  ^'g'  9.  Grimwade,  1  Den.  C.  C.  30 ;  1  C.  &  R.  592. 

{r)  Reg.  V.  Jones,  1  Den.  C.  C.  218 ;  2  0.  &  K.  398  (61  E.  C.  L.  R.),  E.  T.  1847.  In  the 
huer  report  it  is  stated  that  the  judges  held  that  the  indictment  was  bad,  and  that  the 
^rctt  most  be  to  the  owner  of  the  property  ;  and  that  if  the  letter  was  sent  to  Lewis  with 
^i^ttBtthat  it  should  reach  Rowlands,  and  did  reach  him,  it  should  hare  been  charged  in 
the  indictment  as  sent  to  Rowlands.  It  is  to  be  observed  that  the  indictment  was  clearly 
^  oil  the  ground  that  it  neither  stated  that  the  house  was  the  property  of  or  beloiiif;^^ 
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The  word  ''  accusi^"  in  the  7  &  8  Geo.  4,  c.  29,  8.  7,  meant  to  chargu  the  pmee- 
cutor  before  any  third  person,  and  "  threatening  to  acciwo*'  meant  threatening:  to 
accuse  before  any  third  person.     The  first  count  of  the  indictment  w;i8  for  extortiuj; 
money  by  thrfatcnimj  to  acnise  the  prosecutor  of  an  unnatural  offence;  the  second 
count  for  extorting  it  by  acnmiuj.  &.c.     The  prisoner  accosted  the  pr*  secutor,  and 
afler  intimating  to  him  that  he  and  another  person  had  seen  him  in  the  net  of  com- 
mittinjr  the  i»ffence  alhided  to,  added,  *'  Well,  sir,  we  don't  want  to  hay  anything 
about  it ;  give  us  our  allowance-money,  and  we  will  say  nothing  abimt  it.'*     The 
pro8ecut<>r  gave  him  five  shillings.     It  was  objected  that  the  words  proved  did  not 
amount  to  a  threat  to  accuse,  or  an  accusation  within  the  7  &  8  Geo.  4,  e.  25).  8.  7. 
That  the  word   *'  accuse"  imported  a  charge  made  before  a  magistrate,  or  soaie 
judicial  tribunal.     But  Patteson,  J.,  was  clearly  of  opinion  that  the  words  spoken 
by  the  prisoner  did  bring  the  case  within  the  Act.     By  the  former  law  it  was  a 
felony  to  extort  n.oncy  by  threatening  to  accuse  the  prosecutor  to  any  third  party; 
and  it  was  not  necc^ary  that  the  threat  should  be  thatj)f  accusing  by  course  o 
law;  and  the  7  &  8  Geo.  4,  c.  29,  s.  7,  being  declaratory  of  the  former  law,  coal 
♦1Q4.1   hardly  be  construed  as  loss  extensive  in  *in  its  operation;  neither  was  i 
J   necessarv  to  construe  the  term  ** accuse"  in  two  different  senses;  the  tern 
"accuse"  throughout  the  Act  meant  to  charge  the  prosecutor  before  any  third  pe: 
son,  and  "  threatening  to  accjuse"  meant  to  charge  before  any  third  per8<in.(«) 

The  prisoner  was  indicted  for  winding  to  J.   H.  a  letter  demanding  money  fro 
her  with  nienacfis      The  letter  sent  by  the  prisrmer  to  the  pros«:^cutrix  alluded 
threatening  and  mysterious  language  to  facts  injurious  to  her  reputation,  and  add 
that  if  nlie  did  not  write  by  twelve  o'clock  on  a  certain  day,  he  would  eipl 
all  to  her  father,  brothers,  and  friends.    The  prisoner  afterwards  sent  a  letter  to 
father,  in  which  the  prisoner  stated  that  he  had  received  instructions  to  sub 
his  daughter,  J.  H.,  as  a  witness  against  a  brothel,  which  brothel  his  daughter 
frequently  visited,  during  the  last  two  months,  in  company  with  an  officer.     J. 
was  too  ill  to  attend  as  a  witness  on  the  trial,  and  on  the  part  of  the  prisoner  it 
suggested  that,  as  the  fact  of  her  having  gone  to  the  brothel  was  not  ncgativ 
could  not  be  concluded  that  the  prisoner  had  not  reasonable  and  probable  cause 
the  accusation  he  threatened  to  make;  but  llolfe,  B.  (Williams,  J.,  being  preae 
told  the  jury  that  in  his  opinion  the  words  "reasonable  and   probable  cause,' 
used   in   the  Act  of  Parliament,  applied  to  the  money  demanded,  and  not  to 
accu.sat ion  constituting  the  threat;  and  that  if  the  lady  had   in   fact  gone  to 
brothel,  it  wouM  not  have  made  any  difference  in  the  case.fO 

An  indictment  alleged  that  the  prisoner  sent  the  following  letter  to  S.  Er3ill 
threatening  to  burn  his  houses,  barns,  ricks,  and  stacks  of  grain : — 


"It  is  the  provencc  of  the  Allmighty  that  is  gest  com  to  my  knolcge  aboute  _yoor 
treatuu^nt  of  yourself  and  whife  to  the  old  man  yet  made  him  do  jest  as  you        ''ke 
so  I  warne  you  shant  do  jest  as  you  plase  with  mo.     If  william   is  so  quoiet       Jon 
shant  find  it  the  case  with  me ;  let  you  go  wear  you  like  you  shore  to  be  fonnd      *ut, 
you  mcae  think  that  goine  to  be  safe  becose  you  goine  to  leve  the  Lixard;  t>1je« 
specimcnt  of  it  in  Mallion  for  you  to  go  by.     Prapes  you  mat  road  of  Sam  ysoD 
Ridle  and  the  fox  Philistines.     If  no  foxes  to  bit  got  thee  may  somfing  in  sc-^. 
If  the  not  somfing  don  very  shortly  you  not  go  onponished.     I  warne  you  L     "f* 
prise  you  of  any  more.     I  think  you  injoyment  will  be  very  short  in  this  w'^^^W. 
Silfeshness  will  n<>t  indoor  long. 

"  I  jest  let  you  know  wot  I  meane  you ;  you  ben  a  very  great  enemy  to  me  ;  W* 
by  god  I  not  forgit  you  if  my  life  is  spared.  Vingens  is  mine,  and  1  will  rt»paif*  ^ 
shore  is  a  g<»d  in  heving.     8o  no  more. 

"JosiPH  Mitchbli*-" 

to  Rowlan«l3,  but  only  that  he  had  "finished  and  completed  r  housa,"  "  for  the /"'•''^ 
dwelling  ot  himself,"  &c. ;  and  the  decision  that  the  count  was  bad  may  have  been  ^^ 
this  ground.  The  new  clause  would  plainly  include  such  a  case  if  the  couut  were  p*"^" 
perly  framed. 

(«)  Rex  V.  Kobinson,  2  M.  &  Rob.  14  ;  2  Lew.  273. 

(0  Reg.  r.  Uamilton,  1  C.  A  K.  212  (47  E.  G.  L.  R.). 
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There  had  been  incendiary  fires  in  Mallion  to  houses,  barns,  and  stacks  of  corn, 
nd  a  quantity  of  standing  barley  had  also  been  burnt.  The  father  of  the  prose- 
utor  and  prisoner  had  died,  and  left  all  his  property  to  the  prosecutor,  and  this  had 
lach  enraged  the  prisoner,  and  they  were  on  bad  terms.  The  prisoner  had  said 
hat  he  had  not  been  served  fair  about  his  '''father's  property,  and  that  he  had  r:tciq'R 
rritteo  a  letter  to  his  brother  to  frighten  him,  and  get  some  of  the  property,  '- 
nd  that  he  had  said  in  it  that  he  would  serve  him  as  Sampson  did  the  I^hilistines, 
lad  that  Sampson  hud  tied  two  foxes'  tails  together,  with  a  firi-bnind  between 
hem,  and  sent  them  into  the  ststnding  com.  Pollock,  C.  B  ,  held  that  there  was 
10  evidence  of  any  threat  to  burn,  except  to  burn  standing  corn.  The  statement  of 
'he  prisoner  of  what  he  meant  by  what  he  had  written  in  the  letter,  must  be  taken 
Dto  consideration  in  attaching  a  meaning  to  that  letter,  and  the  allusion  to  Mallion. 
night  well  be  explained  to  mean  the  same  thing,  as  it  was  shown  that  stjinding  corn 
ras  burnt  there  as  well  as  houses.  The  fair  construction  to  be  put  on  the  letter 
ras  that  it  contained  a  threat  to  burn  the  standing  corn  of  the  prosecutor,  and,  if 
9,  that  was  not  an  offence  within  the  statute  (u) 

It  was  decided  that  the  sending  a  letter  signed  with  initiah  only,  w-is  sending  a 
iter  urithoiU  a  name,  within  the  9  Geo.  1,  c.  22.  Buller,  J.,  in  delivering  the 
pinion  of  the  judges  on  this  point,  said,  ^'  Whether  the  letter  be  with  or  without 
name  is  a  simple  fact  appearing  on  the  face  of  the  letter  itself  It  is  signed  with 
wo  letters,  R.  K.,  which  are  so  far  from  being  a  name,  that  no  man  on  looking  at 
le  letter  only  can  tell  whether  it  meant  to  refer  to  any  name,  or  what  that  name 
a8."(  v) 

Id  a  case  where  the  indictment,  which  was  framed  upon  the  30  Geo.  2,  c.  24, 
larged  the  prisoner  with  sending  a  threatening  letter,  intending  ''  to  extort  and 
Lin  mo/ify,"  it  was  holden  not  to  be  supported  by  evidence  of  a  letter  threatening 

accuse  the  prosecutor  of  an  unnatural  crime  if  he  did  not  give  up  a  certain  bill 
•awn  by  the  prisoner,  and  of  which  the  prosecutor  was  the  holder.(j£7) 

In  a  case  where  the  question  arose  whether  there  Vas  sufficient  evidence  of  the 
rifloDer*8  having  sent  the  letter  in  question,  knowing  its  contents :  the  facts  were 
Lai  the  prosecutor  proved  the  receipt  of  the  letter  by  the  penny  post,  at  his  house, 
>  a  street  near  Berkeley-square,  in  the  county  of  Middlesex,  and  his  tracing  it  up 
'  one  Elizabeth  Robinson,  who  swore  that  she  was  employed  in  going  errands  for 
le  prisoners  in  Newgate,  and  that  having  received  this  letter  from  the  prisoner's 
aiids  at  the  grate  at  Newgate,  she  immediately  carried  it  to  the  post-office  in  New- 
^te-street.  And  the  servant  of  the  office-keeper  confirmed  her  account,  and  both 
rore  to  the  identity  of  the  letter,  the  direction  being  in  a  remarkable  hand.  The 
lee  was  left  to  the  jury,  with  a  direction  to  consider  whether  from  the  prisoner's 
elWering  the  letter  he  knew  the  contents  of  it;  and  the  jury,  having  found  the 
riaouer  guilty,  the  question  was  submitted  to  the  consideration  of  the  judges, 
faciher  there  were  sufficient  evidence  to  be  left  to  the  jury  of  the  prisoner's  send- 
ig  the  letter,  knowing  the  contents.     The  judges  held  that  the  conviction  was 

The  prisoners,  who  were  husband  and  wife,  were  indicted  on  the  *9  Geo.  r*iq^ 
t  c  22,  and  the  27  Geo.  2,  c.  15,  for  feloniously  sending  a  threatening  letter  '- 
3  their  master,  demanding  £10.  The  wife  wrote  the  letter,  and  it  was  delivered 
^  the  prcjsecutor  by  the  husband,  who  said  he  found  it  in  the  prosecutor's  garden ; 
^ut  there  was  no  evidence  that  he  had  any  knowledge  of  its  contents.  It  was 
'Vj^ted  on  behalf  of  the  prisoners  that  the  offence  described  by  the  statutes  on 
vliich  the  indictment  was  founded  was  '^  knowingly  sending  a  threatening  letter," 
•"bereas  the  evidence  only  showed  that  the  wife  had  written  the  letter,  and  that  the 
imbaad  had  delivered  it,  and  that  there  was  no  proof  of  its  having  been  sent  to 
^b«  prosecutor.  The  court  (Ashhurst,  J.,  and  Perry n,  B.)  agreed  that  merely 
^^ag  a  threatening  letter  would  not  constitute  the  offence  within  these  Acts  of 
Pvliimeot;  that  carrying  a  letter  could  not  be  comprehended  under  the  word 

(»)  Reg.  V.  Hill,  5  Cox  C.  C.  233. 

l»)  Robinson's  case,  2  Leach  749 ;  2  East  P.  C.  c.  23,  s.  2,  p.  1110.     Anttj  p.  182. 

(•)  Major's  case,  2  Leach  772 ;  2  East  P.  C.  c.  23,  s.  3,  p.  1118. 

l<)0iniwood'8  case,  1  Leach  142 ;  2  East  P.  0.  c.  23,  s.  4,  p.  1120.     Ante,  p.  185. 

i 
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"  scDd"  in  the  statutes ;  that  the  legislature  had  it  not  in  coDtempIatioD  that  any 
person  would  be  the  carrier  of  a  threatening  letter  which  he  himself  had  writteo  or 
contrived  ;  and  that  the  act  of  delivering  a  threatening  letter  was  not  the  offence 
described  in  those  statutes.  That  if  any  doubt  could  be  entertained  upon  that 
point  the  legislature  itself  had  removed  it,  for  by  the  subsequent  Act,  30  Geo.  2,  c. 
24,  the  offence  of  delivering  as  well  as  sending  a  threatening  letter  was  made  a  mis- 
demeanor, puninihable  at  the  discretion  of  the  court,  according  to  the  circumstances 
of  the  case.  But  the  court  further  observed,  that  there  was  still  a  question  for  the 
consideration  of  the  jury;  for  though  M.  H.  were  the  wife  of  the  other  prisoner, 
yet  if  the  jury  were  of  opinion  that  she  wrote  the  letter  itself  without  any  inter- 
vention of  her  husband,  and  sent  it  by  him,  without  his  knowing  anything  of  the 
contents,  to  the  prosecutor,  she  alone  might  be  found  guilty;  but  that  otherwise 
both  the  prisoners  must  be  acquitted.(y) 

In  a  case  where  the  prisoners  were  indicted  for  sending  a  letter,  the  proof  was 
that  the  letter  was  of  the  handwriting  of  one  of  the  prisoners,  and  that  it 
thrown  by  the  other  prisoner  into  the  yard  of  the  prosecutor,  from  whence  it  wi 
taken  by  a  servant  of  the  prosecutor,  and  delivered  to  him.(2;)  And  in  anoth^^. 
case  the  proof  was  that  the  letter  in  question  was  in  the  handwriting  of  the 
Boner,  who  sent  it  to  the  post-office,  from  whence  it  was  sent  in  the  usual  manner  to^-  tc 
the  prosecutor. (a)  In  another  case,  where  it  was  proved  that  the  prisoner  droppe^^^.^ 
the  letter  into  a  vestry-room,  which  the  prosecutor  frequented  every  Sunday  morv^  ^^n- 
ing  before  service  began,  from  whence  the  sexton  had  picked  it  up,  and  delivers *-^re^ 
it  to  him,  Yat€s,  J.,  said  that  it  seemed  to  be  very  immaterial  whether  the  lett^-  ^^tei 
were  sent  directly  to  the  prosecutor,  or  were  put  into  a  more  oblique  course  of  CKrr::^^u- 
veyane«,  by  which  it  might  finally  come  to  his  hands.(^)     And  in  a  subsequ^^^aent 


♦IQ'TI   *^"^^  ^^  ^'^'^  holden  that  dropping  a  letter  in  a  person's  way,  in  order  tliV^^at 

J  such  person  might  pick  it  up,  was  a  iendmg  of  the  letter  to  such  person.    .u) 

In  a  case  upon  the  27  Geo.  2,  c.  15,  it  was  decided,  that  in  order  to  bring  r-        toe 
offence  within  that  clause,  it  was  necessary  to  prove  that  the  letter  was  sent  to  '  the 

person  threatened ;  and  also  that  sending  it  to  A.,  in  order  that  he  might  deliver  ^=r  it 
to  B.,  was  a  sending  to  B.,  if  it  were  so  delivered.     A  letter  threatening  to  bum  the 

house  of  Rodwell,  and  the  stacks  of  Brook,  was  sent  to  Kirby,  and  the  indictii:=ieot 
charged  the  sending  it  to  Kirby.     Upon  a  case  reserved,  the  judges  held  thw        it  a 

sending  to  Kirby,  as  Kirby  was  not  threatened,  was  not  within  the  statute ;  ^and 

upon  that  account  the  judgment  was  arrested ;  but  they  intimated,  that  if  K    -^Mthj 
had  delivered  it  to  Rod  well  or  Brook,  and  a  jury  should  think  that  the  prisM — ^ner 

intended  he  should  so  deliver  it,  this  would  be  a  sending  by  the  prisoner  to  Rod ^irell 

or  Brook,  and  would  support  a  charge  to  that  effect. (r/) 

A  count  charged  the  prisoner  with  sending  a  letter  to  one  W.  Brown,  threate^Knio^ 
to  burn  his  house.     The  letter  was  left  by  the  prisoner  at  a  gate  in  a  public  "^nwd 
near  Sir  J.  Rowley's  house,  directed  to    '^  Sir  Joshua  Rowley,  Baronet,  St>^3ke, 
Suffolk."     Having  been  found  there  by  one  of  the  witnesses,  it  was  forwardeci  hj 
him  to  Sir  J.  Rowley's  house,  and  there  deposited  in  the  steward's  room,  and  tbere 
opened  by  the  steward,  who  read  it,  but  instead  of  delivering  it  to  Sir  J.  Rowley  j  he 

(y)  Rex  V.  Hammond,  I  Leach  444. 

iz)  Rex  V.  Jepson,  2  East  P.  C.  c.  23,  s.  2,  p.  1115.     Ante^  p.  186. 

(a)  Hemiiig's  case,  2  East  P.  C.  c.  23,  s.  2,  p.  lUG,  Cbambre,  J. 

\b)  Lloyd's  case,  2  East  P.  C.  c.  23.  s.  5,  p.  1122.     The  case  was  submitted  to  the  ja<Jff*' 
on  another  point,  on  which  the  indictment  was  holden  to  be  defective  (see  />o«^  p.   ^^^y 
so  that  it  became  unnecessary  for  them  to  give  any  opinion  on  the  point  above  st^^^^* 
In  2  East  P.  C.  ubi  supra^  the  learned  writer  in  note  (a)  says,  **  Qu.  whether,  if  one  i***-^"" 
tionally  put  a  letter  in  a  place  where  it  is  likely  to  be  seen  and  read  by  the  par^X   ^^^ 
whom  it  is  intended,  or  to  be  found  by  some  other  person,  who  it  is  expected  will  for^  ^ 
it  to  such  party,  and  the  letter  do  accordingly  reach  its  intended   destination,  this     «*^*y 
not  be  said  to  be  a  sending  to  suck  partly  supposing  such  an  allegation  to  be  nece^^^'? 
upon  the  true  construction  of  the  Acts?     The  same  sort  of  evidence  was  given  in  Jep***^  ^ 
case  (ante^  p.  196)  in  support  of  the  allegation  of  sending  a  threatening  letter  to  thep^^'^* 
cutor,  and  no  objection  was  made  on  that  ground.     And  the  general  current  of  p^^ 
dents  is  in  the  same  form." 

(c)  Rex  V.  Wagstaff,  R.  k  R.  398. 

[d)  Rex  V,  Paddle,  R.  k  R.  484.     See  Reg.  v.  BurridgCi  antCf  p.  192. 
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it  to  a  constable,  who  afterwards  showed  the  letter  both  to  Sir  J.  Rowley 
wn.  who  occupied  a  house  under  Sir  J.  Rowley,  under  an  agreement,  two 
which  remained  unexpired.  Alderson,  B.,  directed  the  jury  to  consider 
in  leaving  the  letter  as  above  described,  the  prisoner  intended  that  it 
ot  only  reach  Sir  J.  Rowley,  to  whom  it  was  directed,  but  that  it  should 
b  Brown,  and  then,  if  they  thr)u<rht  so,  the  learned  Baron  was  of  opinion 
Id  be  a  sending  to  Brown ;  and  the  jury  having  convicted,  upon  a  case  re- 
he  judges  were  of  opinion  that  the  conviction  was  right.(e) 
risoner  was  indicted  for  sending  a  threateniog  letter  to  the  prosecutor.  The 
8  proved  to  have  been  afl&xed  to  a  gate  in  a  public  highway,  near  which 
3cutor  would  be  likely  to  pass  from  his  house;  and  Cresswell,  J.,  held ^* that 
e  proved  that  the  prisoner  wrote  the  letter  and  affixed  it  on  the  gate,  it  was 
*n  for  the  jury  whether  he  did  so  with  an  intent  that  it  should  come  into 
3CUtor*8  hands;  for,  if  so,  it  would  be  a  si{uding.V(/) 
re  a  prisoner  was  indicted  under  the  4  Geo.  4,  c.  54,  for  sending  a  r^-iQo 
ing  letter  to  the  prosecutor,  and  tho  only  evidence  against  him  was  ^ 
statement  that  he  should  never  h:ive  written  the  letter  but  for  W.  Ooodes ; 
linger,  C.  B.,  held  that  there  was  no  evidence  of  the  prisoner  having  sent 
r;  as  upon  this  evidence  Goudcs  might  have  taken  the  letter  or  might  have 
imself,  having  made  the  prismer  write  it;  and  there  was  no  evidence  of  the 
having  directed  Goodes  to  take  it. ((7) 

ount  charged  the  prisoner  with  sending  a  letter  to  the  prosecutrix,  threat- 
kill  her ;  another  with  uttering  the  same  letter.     The  prisoner  was  seen  by 
}  to  put  a  small  brown  pnper  parcel  containing  the  letter  under  the  table- 
the  kitchen  of  the  house  whore  both  the  prisoner  and  prosecutrix  were  in 
The  witness  afterwards  lifted  up  the  cloth,  and  found  the  parcel,  and  the 
it.     The  witness  gave  the  parcel  to  the  prosecutrix,  to  whom  the  letter  was 
It  was  contended  that  there  was  neither  a  sending  of  the  letter,  nor  an 
of  it  to  the  prosecutrix.     It  was  answered  that  there  was  a  sending,  or,  at 
8,  an  uttering,  as  there  could  be  no  doubt  the  prisoner  placed  the  letter  on 
5  for  the  purpose  of  its  reaching  the  pr  -secutrix  by  some  means ;  and  Patte- 
held  that  there  was  evidence  of  an  uttering.(A) 

$  decided,  upon  reference  to  the  judges,  that  it  was  necessary  to  set  forth 
atcning  letter  in  the  indictment,  in  order  that  the  court  might  see  whether 
thin  the  purview  of  the  respective  statutes.  It  was  contended,  in  support 
ndictment,  upon  which  the  point  was  raised,  that  it  pursued  the  words  of 
30.  1,  c.  22  (now  repealed);  that  the  defendant  was  charged  with  sending 
r  " feloniously  and  contrary  to  the  form  of  the  statute;"  and  that  those 
sported  that  the  letter  was  of  such  a  nature  as  the  statute  had  in  view, 
judges  were  of  opinion  that  the  indictment  was  bad  in  not  setting  forth  the 
lelf :  and  that  if  the  words,  '*  feloniously  and  contrary  to  the  form  of  the 
'  were-  allowed  to  suppl}  the  place  of  the  letter,  it  would  be  leaving  it  to  the 
or  to  put  his  own  interpretation  upon  it,  and  to  the  jury  the  construction  of 
;er  of  law.(i*) 

e  some  counts  charged  the  prisoner  with  threatening  to  accuse  the  prose- 
*  an  infamous  crime,  with  intent  to  extort  from  him  a  valuable  security  for 
nent  of  fifly  pounds,  and  others  laid  the  intent  to  extort  money  from  him; 

I.  V.  Grimwade,   1   Den.  C.  C.  30 ;   1  C.  &  K.  692  (47  E.  C.  L.  R.).     In  the  latter 
Idersou,  B.,  said,  ''The  whole  act  of  the  prisoner  ceased  when  he  left  the  letter ; 
:  left  the  letter  with  intent  that  it  should  go  on,  that  is  a  sending  it;  and  what 
table  did  with  it  afterwards,  I  think,  is  immaterial." 
*g.  V.  Williams,  1  Cox  C.  C.  16.     This  would  clearly  be  an  uttering  within  the 

X  p.  Howe,  7  C.  &  P.  268  (32  E.  C.  L.  R.). 

g.  p.  Jones,  5  Cox  C.  C.  226.     Patteson,  J.,  took  time  to  consider  whether  he 

eserve  the  question,  but  did   not  do  so,  as  he  was  satisfied  he  was  right  in  his 

It  must  not  be  assumed  that  Patteson,  J.,  held  that  there  was  not  a  sending. 

ig  sentence  he  said,  '*  Your  learned  counsel  has  stated  some  difiScalties  in  point 

I  do  not  think  there  are  am/." 

)7d'8  case,  antej  note  (b).  And  the  law  of  this  case  was  recognized  by  Grose,  J., 
iring  the  opinion  of  the  twelve  judges  in  Hunter's  case,  2  Leach  631. 
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Piatt,  B.,  held  that  the  indictment  was  good,  though  it  did  not  allege  whose  property 
the  security  or  money  was.  The  term  *'•  extort"  haa  a  technical  meaning,  and  tbe 
very  import  of  the  w«)rd  shows  tha:  the  prisoner  is  not  acquiring  possession  of  his 
own  property:  and  in  this  case,  whether  anything  is  obtained  or  not,  the  crime  is 
*1QQ1  *c^"'pl^^^>  ^^^  therefore,  whether  the  property  belongs  to  the  person  threat- 
-'   enod  or  not,  is  quite  immaterial.(y) 

But  the  indictment  must  aver  from  whom  the  money,  &c.,  was  demanded;  and 
if  the  indictment  be  for  threatening  to  accuse,  &c.,  it  must  all^e  who  was  the  person 
threatened.    One  count  stated  that  the  prii^oners  by  menaces  did  demand  themoDejs 
of  J.  Axx  with  intent  the  said  moneys  of  the  said  J.  Axx  feloniously  to  steal. 
Another  count  stated  that  the  prisoners  feloniously  did  threaten  to  accuse  the  said 
J.  Axx  of  the  crime  of  buggery,  with  a  felonious  intent  to  extort  money  from  the 
said  J.  Axx,  and  the  said  money  to  feloniously  steal.     It  was  objected  that  the  fiist 
count  did  not  state  that  cmy  demand  was  made  upon  J.  Axx ;  and  that  it  was  not 
inconsistent  with  this  count  that  the  menace  was  offered  to  the  wife,  child,  ox 
servant  of  J.  Axx,  and  that  a  demand  made  on  another  person  was  not  within  tb^ 
Act.     To  the  second  count  it  was  objected  that  it  did  not  state  that  the  prisonet* 
threatened  J.  Axx ;  and,  on  a  case  reserved,  both  objections  were  held  valid.(^) 

An  indictment  on  the  4  Geo.  4,  c.  54,  s.  5,  charged  that  the  prisoners  did  f©^^ 
niously,  with  intent  to  extort  money,  charge  and  accuse  J.  N.  with  having  coi^i* 
mitted  the  horrible  and  detestable  crime,  &c.,  and  did  feloniously,  with  intent  ^ 
extort,  &c.,  menace  and  threaten  to  prosecute  the  said  J.  N.  for  the  said  pretend*^ 
offence ;  it  was  objected  that  the  charge  contained  in  the  indictment  was  notwitl'B.iQ 
the  terms  of  the  4  Geo.  4,  c.  54,  s.  5,  which  applied  only  to  threatening  to  tcc«-** 
prospectively,  and  not  to  a  threat  to  prosecute  a  charge  antecedently  made;  ».»d 
Garrow,  B.,  after  consulting  Burrough,  J.,  held  that  the  objection  must  prera^il- 
If  the  indictment  had  followed  the  terms  of  the  statute,  and  it  had  been  proW«<i 
that  the  prisoners  had  threatened  to  prosecute  J.  N.,  the  case  would  h$ive  been  1^^^ 
to  the  jury  to  say  whether  that  was  not  a  threatening  to  accuse  him.  But  clie 
offence  laid  in  the  iudictment  was  not  sufficiently  charged  under  the  8tatute.(/) 

It  was  also  held  to  be  necessary  that  the  indictment  should  allege  an  intcn'^  of 
the  writer  in  sending  the  letter  consistent  with  and  deducible  from  the  letter  its^^f 
In  a  case  already  mentioned,  where  the  indictment  charged  that  the  letter  was  sent 
to  extort  moiu!i/,  and  it  appeared  upon  the  face  of  the  letter  that  it  was  sent  w^^^ 
the  view  of  inducing  the  prosecutor  to  give  a  bill  of  exchange,  the  judges  held  tM 
allegatioQ  not  to  be  su8tained.(m) 

If  the  indictment  state  the  offence  of  which  the  prisoner  threatened  to  accuse  '^^ 
prosecutor,  it  must  state  it  correctly.  There  were  several  counts  in  an  iudictm^i^^i 
charging  the  prisoner  with  threatening  ti»  accuse  the  prosecutor  of  thecrim^o* 
sodomy,  and  it  appeared  to  Littledale,  J.,  that  the  letter  written  by  the  priso*®^ 
only  imputed  to  the  prosecutor  that  he  had  solicited  the  prisoner  to  permit  hiar»  ^ 
commit  that  crime;  he  therefore  directed  the  jury  to  acquit  the  prisoner  on  tt»^^ 
counts.(w) 

**>0m  ^"  prosecutions  under  the  new  Act  where  the  prisoner  is  ^charged  ^^  j 
-'  (7e7nanilhi(/  money,  &c.,  by  menaces,  &c.,  with  intent  to  steal,  it  sho^*^ 
seem  that  an  actual  or  express  demand  by  words  is  not  necessary.  On  indictm  ^s^ts 
on  the  7  Geo.  2,  c.  21,  for  assaulting,  and  by  menaces,  &c.,  demanding  money,  ^S^" 
with  intent  to  rob,  it  was  the  better  opinion  that  an  express  demand  of  mone3r^  ^^ 
words  was  not  necessary ;  and  that  the  fact  of  stopping  another  on  the  highway  ^  ^ 
presenting  a  pistol  at  his  breast,  was,  if  unexplained  by  other  circumstances,  »'^*^' 
cient  evidence  of  a  demand  of  money  to  be  left  to  the  jury.  It  was  observed  <^{**^ 
the  unfortunate  sufferer  understood  the  language  but  too  well;  and  the  que^*^^^ 
was  put,  '*  Why  must  courts  of  justice  be  supposed  ignorant  of  that  which  com  ^-''?^ 
experience  makes  notorious  to  all  men  r\o)     And  in  one  case  upon  that  Ac^     ^ 

(j)  Reg.  V.  Tiddcman,  4  Cox  C.  C.  387.         (k)  Rex  i;.  Dunkley,  R.  k  M.  C.  C.  90.  . 

(I)  Rex  V.  Abgood,  2  C.  &  P.  436  (12  E.  C.  L.  R.).     See  Gills  case,  1  Lew.  305,   ^**    ■ 
p.  192. 

(m)  Major's  case,  ante.  p.  195.  (n)  Rex  v.  Hickman,  R.  k  M.  G.  C.  R.  34- 

(o)  1  East  P.  C.  c.  8,  s.  11,  p.  417. 
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court  appears  to  have  considered  that  an  actual  demand  was  not  necessary )  and 
that  whether  there  was  a  demand  or  not,  was  a  fact  for  the  consideration  of  the 
jury  under  all  the  circuttistance8.(  p) 

The  prisoner  applied  to  the  prosecutor  for  work,  and  being  refused  he  asked  for 
a  shillincr^  and  being  again  refused,  he  became  very  abusive,  and  threatened  '^  to 
burn  up  *'  the  prosecutor.  He  then  went  to  a  neighboring  stack,  and  knelt  down 
close  to  it,  to  strike  a  lucifer-match ;  but  discovering  that  he  was  watched,  he  blew 
out  the  match  and  went  away.  No  part  of  the  stack  was  burnt :  and  on  an  indict- 
ment for  attempting  to  set  fire  to  the  stack,  the  jury  were  not  satisfied  that  he  in- 
tended to  set  fire  to  the  stack,  but  they  thought  that  he  intended  to  extort  money 
Ironi  the  prosecutor  by  his  conduct,  and  an  acquittal  was  directed ;  but  the  prisoner 
ras  ordered  to  be  detained  on  the  charge  of  demanding  property  with  menaces,  on 
he  ground  that,  assuming  the  finding  of  the  jury  to  be  correct,  the  prisoner  was 
iable  upon  such  a  charge  under  the  1  Vict.  c.  87,  s.  7.(^) 

The  prisoner  was  indicted  for  delivering  to  C.  H.  Marsh  letters  demanding  of 
lim  lO.OOU  francs,  being  of  the  value  of  £400,  with  menaces  and  without  reason- 
ble  and  probable  cause.     The  originals  in  French  were  thus  translated  : — 

"  The  bearer  of  this  note  is  ignorant  of  all.  I  am  in  Stamford,  and  as  you  have 
leither  answered  my  prayers  nor  my  threats,  I  have  considered  that  it  was  better 
o  come  as  far  as  here,  for  you  would  not  answer  me  without  doubt  at  London.  I 
lave  eight  letters  to  restore  to  you,  which  are  very  compromising ;  for  there  arc 
ome  of  them  old  ones.  (1  see  the  bottom  of  your  heart.)  Well !  in  spite  of  that, 
t'  1  had  not  really  need  of  money  to  continue  that  which  I  have  commenced,  which 
:s  really  above  my  means,  I  would  not  ask  you  anything  to-day ;  but  it  is  for  me  a 
luestion  of  life  and  death ;  I  must  have  10,000  francs.  See  that  which  you  have 
43  do !  When  I  have  told  you  that  I  loved  you,  it  was  true  and  sincere.  Well,  in 
»pite  of  the  hatred  which  I  experience,  it  causes  me  pain  to  demand  them  of  you. 
L  return  entirely  the  promises  you  have  made  about  your  uncle,  and  wish  not  for 
He  future  to  hear  speak  more  of  you ;  for  with  all  the  sacrifices  that  you  have  made 
x»r  me,  the  heart  neither  being  for  '^nothing,  that  cannot  make  me  forget  r^cooi 
ilut  which  you  have  made  me  suffer.     There  is  my  address : —  ^ 

"  Hotel  of  the  Port,  Stamford.  *•  N.  Miard." 

**  Thursday,  April  16,  1843." 

**  P.  8.  Recal  to  yourselves  these  words,  *  With  me  peace  is  better  than  war.'  " 

*'  The  person  who  carries  this  note  to  you  was  ignorant  of  all  yesterday ;  and  as 

t  have  not  had  an  answer,  the  person  knows  all  to-day.     You  may  therefore  answer 

^&im  verbally,  without  fear  of  compromising  yourself  further.     As  I  am  not  false,  I 

>iight  not  to  let  you  be  ignorant  of  that  which  I  have  the  intention  of  doing,  in 

2«se  you  should  not  satisfy  my  demand.     This  is  the  plan  which  I  have  conceived, 

a*id  I  swear  to  you  I  will  put  it  in  execution.     Firstly,  I  will  go  into  your  church 

On  Easter  Sunday,  and  reckoning  from  that  evening,  I  will  go  into  your  village,  from 

cottage  to  cottage,  to  iuibrm  them  all  of  that  which  has  passed.     Ailerwards  I  will 

1^  the  magistrate  at  Stamford,  from  clergyman  to  clergyman  at  Peterborough,  to  all 

t.lie  chapter  and  the  bishop.     I  will  take  afterwards  the  names  of  all  the  bishops  of 

l^Dglund,  and  I  will  write  to  them  all.     From  there  I  will  go  to  London,  and  cause 

y«OQ  to  be  inserted  in  all  the  newspapers ;  afterwards  I  will  go  to  find  the  Archbishop 

of  Canterbury,  who,  t)eing  equally  instructed,  and  I  will  go  again  to  London  to  the 

noagijitrates,  and  I  shall  know  how  to  find  Clarisse,  that  she  may  do  so  as  well  as 

sue.    I  may  not  be  more  rich  for  it;  but  at  least  I  shall  be  revenged  for  all  that 

you  bave  made  me  suffer.** 

"  Friday  Morning,  Standweirs  Hotel,  Stamford." 

*^N.  Miard." 

**  Yc'sterday  I  gave  you  my  address  incorrectly,  but  now  you  cannot  make  a 


niiUke. 


(f )  Rex  p.  jRcksoD,  1  Leach  267. 

19)  Reg.  V.  Taylor,  1  F.  A  F.  511,  Pollock,  C.  B.,  after  coDsaltiog  Cockburo,  C.  J. 
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It  appeared  that  a  criminal  intercourse  between  the  prosecutor,  who  was  rector  of 

B.  and  a  prebend  of  P.,  and  the  prisoner  had  coDimeoced  at  a  house  of  ill  fame  in 
London,  and  had  been  renewed  in  Paris,  and  subsequently  in  London  again,  and 
the  prisimer  had  received  at  diflferent  tiuit^s  £1200  from  the  prosecutor.     Tiodal, 

C.  J.,  after  referring  to  the  words  of  the  7  &  8  Geo.  4,  c.  29,  s.  8,  applicable  to  the 
case,  told  the  jury  "that  parts  of  this  offence  have  been  made  out,  is  perfectly 
clear;  that  a  letter  wa^s  sent  by  the  pri^toner  to  the  prosecutor  making  a  demand  of 
money  with  menaces,  there  is  no  doubt ;  what  you  will  have  to  say  therefore  is 
whether  that  was  done  without  reasonable  and  probable  cause ;  for  it  is  admitted 
that  the  menaces  contained  in  these  letters  are  such  as  are  contemplated  by  the  Act; 
and  indeed  the  threat  of  exposing  a  clergyman,  who  has  been  guilty  of  great  yices, 
in  his  own  church  on  the  most  solemn  day  of  the  year,  of  publishing  his  condact 
afterwards  U.)  every  rank  of  society  in  his  own  neighborhood,  and  also  of  spreading 
his  disgrace  more  publicly  stiil,  can  scarcely  be  said  to  be  such  a  threat  as  not  U^ 
require  more  than  ordinary  Hrmness  to  resist  it;  and  therefore  according  to  th 
**>0*>1   P'"^?^^  *^*^  ^"^^  down  by  Lord  Kllenborough,(r)  to  be  such  as  not  to  fal 

"'-'  within  the  meaning  of  this  Act.     But  the  main  defence  *is  that  there  wa 
some  just  and  reasonable  ground  for  the  demand  made  in  this  case,  or  that  the  prs* 
Boncr  at  least  truly  and  hones-tly  believed  that  she  had  just  and  reasonable  cause  fcirrrDr 
making  it ;  and  that  is  the  view  which  I  recommend  you  to  take  in   applying 
evidence.     Ask  yourselves  the  question  whether  this  demand  was  made  at  a  ti 
when  the  party  making  it  really  and  honestly  believed  that  she  had  good  and  p: 
bable  cause  for  making  it."(«) 

The  prisoner  was  indicted  for  demanding  money  with  menaces  from  J.  Bradsh^^^^, 
and  a  second  count  charged  a  larceny  of  money.     J.  Bradshaw  owed  Stain 
upwards  of  two  pounds  lor  rent,  and  his  agent  signed  an  authority  to  Oldfiel 
,  bailiff,  to  make  a  distress  for  that  rent.     The  agent's  clerk  went  with  the  warran 
Oldfield's  deputy,  and  they  and  the  prisoner,  a  selt-appointed  bailiff,  went  to  Bradsh 
house,  which  was  locked  up.     The  authority  was  returned  to  Oldfield;  who  gav( 
instructions  or  authority  to  the  prisoner  to  proceed  in  the  matter  of  the  distress; 
wards  the  prisoners  went  to  Bradshaw's  house,  and  demanded  the  rent  due  to  St. 
forth,  stating  that  if  it  was  not  paid  they  had  a  warrant  fn)m  a  magistrate,  and  wi 
break  open  the  door  and  make  the  distress ;  but  that  if  Bradshaw  would  pay  t 
five  shillings  and  sixpence  for  expenses,  and  sign  an  I  0  U  for  the  debt,  payabk  ^by 
instalments,  they  would  be  satisfied.     One  of  the  prisoners  shook  the  door  of^     the 
houH3.     Bradshaw  hesitated,  and  one  of  the  prisoners  left  and  returned  wi^^'ha 
policeman.     Nothing  was  said  as  to  what  the  policeman  was  to  do.     The  polio^»iiuui 
did  not  speak  to  Bradshaw.     The  policeman  had  only  been  told  that  the  prisc^nen 
had  a  distre^  to  make.     After  the  appearance  of  the  policeman  Bradshaw  a^^reed 
to  pay  the  five  shillings  and  sixpence,  and  paid  them  that  sum.     Ue  believed       thej 
had  authority  to  distrain.     It  was  objected  that  no  such  menace  as  w:is  coi=^ tern- 
plated  by  the  24  &  25  Vict.  96,  s.  45,  was  proved,  and  as  to  the  second  coant      ^lwt» 
if  any  offence  was  proved,  it  was  obtaining  money  by  false  pretences.     The  c^T>je^ 
tions  were  overruled,  and  the  jury  were  told  that  the  words  and  conduct  of  th^^  pri- 
soners, if  they  believed  the  facts,  constituted  a  menace  within  the  meaning  (^^  the 
statute.     The  jury  said  that  they  considered  the  statement  made  by  the  pri»*3nefB 
that  they  had  a  warrant  signed  by  a  magistrate  (which  was  untrue),  8uppoitc^<i  hj 
their  procuring  a  policeman  to  give  them  a  supposed  authority  to  break  int.^'  ^ 
house,  and  showing  the  intent  by  violently  shaking  the  door,  was  a  menace  Witilio 
the  meaning  of  the  Act,  and  found  both  prisoners  guilty  generally ;  and,  on  a  caae 
reserved,  Wilde,  B.,  after  argument,  delivered  judgment.     **  The  question  turns  ^fwo 
the  proper  construction  of  the  24  &  25  Vict.  c.  96,  s.  45.     There  are  many  demaacfcfir 
money  or  property  accompanied  by  menaces  or  threats,  which  are  obviously  not  crini" 
nal,  nor  intended  to  be  made  so.     Thus  in  a  case  of  disputed  title  to  personal  propertT 
a  man  may  threaten  his  opponents  with  personal  violence  if  he  docs  not  rcliocjoi>B 

(r)  Tn  Rex  v,  Southerton,  6  East  126,  ante.  p.  178. 

(*)  Reg.  r.  Miard,  I  Cox  C.  C.  22.     The  evidence  on  which  the  question  was  left  to  tw 
jury  is  not  slated. 
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ibject  of  the  dispute,  and  he  would  not  be  within  the  intention  of  the  statute.(^) 
or  instances  would  offer  themselves  to  a  little  consideration.  Where,  r^conq 
is  the  proper  limit  to  the  operation  of  this  section  ?  It  is  to  be  found  ■- 
3  words  *  with  intent  to  steal.'  There  is  no  other  restriction  expressed.  Nothing 
i  about  *  violence'  in  conjunction  with  menaces,  still  less  of  violence  to  the 
D  as  distinct  firom  violence  to  property.  There  is  no  express  limit,  except  in 
'ords  'with  intent  to  steal'  Now  a  demand  of  money  with  intent  to  steal,  if 
Bfifol,  must  amount  to  stealing.  It  is  impossible  to  imagine  a  demand  for 
J  with  intent  to  steal,  and  the  money  obtained  upon  that  demand,  and  yet  no 
ng.(ii)  The  question  then  arises,  what  are  the  incidents  attending  the  pro- 
nent  of  money  or  property  by  menace  or  threats  necessaiy  to  constitute  steal- 
It  is  said  in  East,(i;)  *  the  taking  must  in  all  cases  be  against  or  without  the 
nt  of  the  owner  to  constitute  larceny  or  robbery.'  On  the  other  hand,  it  is 
at  the  same  place,  '  a  colorable  gift,  which  in  truth  was  extorted  by  fear, 
nUi  to  a  taking  and  trespass.'  These  two  passages,  when  taken  together, 
ir  to  define  the  offence  of  stealing  in  the  case  of  menaces.  For  if  a  man  is 
$ed  to  part  with  property  through  fear  or  alarm,  he  is  no  longer  acting  as  a 
igent,  and  is  no  longer  capable  of  the  consent  above  referred  to.  Accordingly, 
e  cases  cited  in  the  argument(i(7)  the  threatened  violence,  whether  to  person  or 
nrty,  was  of  a  character  to  produce  in  a  reasonable  man  some  degree  of  alarm 
dily  fear.  The  degree  of  such  alarm  may  vary  in  different  cases.  The  essen- 
natter  is  that  it  be  of  a  nature  and  extent  to  unsettle  the  mind  of  the  person 
horn  it  operates,  and  take  away  from  his  acts  that  element  of  free  voluntary 
D  which  alone  constitutes  consent.  Now  to  apply  this  principle  to  the  present 
a  threat  or  menace  to  execute  a  distress  warrant  is  not  necessarily  of  a  charac- 

>  excite  either  fear  or  alarm.  On  the  other  hand,  the  menace  may  be  made 
such  gesture  and  demeanor,  or  with  such  unnecessarily  violent  acts,  or  under 
circumstances  of  intimidation  as  to  have  that  effect ;  and  this  should  be  decided 

le  jury.  Now  in  this  case  there  was  evidence  very  proper  to  be  left  to  the 
to  raise  the  above  question.  But  the  chairman  left  no  such  question  to  them, 
directed  them  as  a  matter  of  law  that  the  conduct  of  the  prisoners  (if  be- 
d)  constituted  a  menace  within  the  statute.  Our  judgment  that  this  oonvic- 
cannot  be  sustained,  is  founded  entirely  on  this  gro\xnd,*\x) 
ie  prisoner  was  indicted  for  feloniously  demanding,  with  menaces,  five  shillings 
the  prosecutor.  The  prisoner  was  a  policeman  on  duty  in  his  uniform,  and 
mwecutor  proved  that  he  was  going  home  in  the  night,  and  had  spoken  to  a 
an,  when  the  prisoner  came  up  and  said,  "  You  have  been  talking  to  a  prosti- 
"    I  said,  '^  I  do  not  know  who  she  is  or  what  she  is."     He  said,  *'  You  must 

This  is  a  faultj  illustration.    The  case  would  not  be  within  the  statute  because 

>  would  be  no  intention  to  steal,  however  violent  the  menaces  might  be. 

I  This  is  a  manifest  error.     If  a  man  makes  a  friTolous  demand  of  monej  without 
[>retence  for  the  demand,  and  thereby  obtains  the  monej,  this  is  clearlj  no  larcenj. 
I  2  East  P.  C.  c.  16,  s.  3,  p.  555. 

)  Rex  V.  Parfait,  1  East  P.  C.  c.  8,  s.  11,  p.  416 ;  Simons'  case,  2  Bast  P.  0.  c.  16,  t. 
p.  731 ;  Maplin's  case,  2  East  P.  C.  c.  16,  s.  128,  p.  712. 

)  Reg.  0.  Walton,  L.  &  C.  288.  No  notice  was  taken  of  the  question  raised  on  the 
ad  count.  This  decision  requires  reconsideration,  as  it  obviouslj  proceeds  upon  the 
cj  of  supposing  it  necessary  that  the  menaces  should  be  such  that  if  property  were 
ined  by  them  the  offence  would  be  larceny.  Now  the  words  of  the  clause  warrant  no 
construction.  The  words  are,  "  whosoever  shall  by  menaces,  or  by  force,  demand 
property,  Ac,  with  intent  to  steal  the  same."  Any  menaces  or  any  force,  therefore, 
rly  satisfy  the  terms  of  the  clause,  provided  there  be  an  intent  to  steal.  It  might  ju&t 
'ell  be  said  that  on  an  indictment  for  an  assault  with  intent  to  rob,  or  for  wounding 
I  intent  to  murder,  it  was  necessary  to  prove  such  an  assault  in  the  one  case,  or  such 
ftaading  in  the  other,  as  would  be  sufficient  to  effectuate  the  intent,  and  yet  it  has 
Krbeen  doubted  that  any  assault,  however  slight,  or  any  wound,  however  trivial,  was 
kient,  provided  the  intent  were  proved.  In  truth  the  criminality  in  these  cases  de- 
<lt  on  the  intent.  The  effect  of  this  decision  is  to  render  the  cluuse  almost  inopera- 
']  for  where  the  menaces  have  not  obtained  the  money,  it  is  plain  a  jury  will  be  very 
■ctaat  to  find  that  they  were  sufficient  to  obtain  it.  The  whole  offence  consists  in  the 
's&d  intents  of  the  prisoner;  and  it  is  quite  beside  that  to  consider  what  the  effect  on 
i  prosecutor  might  be  :  see  Reg.  v.  Robertson,  10  Coz  C.  C.  9  ;  L.  &  C.  483. 
▼OL.IXI. — 11 
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go  with  me  to  Hotham  Street  Bridewell/'     I  said,  *'I  had  the  care  of  three  horses, 
and  if  he  would  go  with  me  to  my  master,  and  leave  the  keys,  I  would  go  any- 
where with  him/'     lie  said  I  was  under  the  penalty  of  1^.  and  costs  for  talking  to 
a  prostituto  in  the  streets,  and  that  if  I  would  give  him  58.  I  might  go  about  my 
business.     He  pulled  out  a  book  to  take  my  name.     He  asked  my  name,  and  said 
he  would  write  it  down.     He  did  not  write  it  down.     He  took  the  book  out  before 
he  mentioned  the  5^.     I  pulled  out  a  half-crown  and  two-shilling  piece,  and  he 
placed  it  in  his  right-hand  pocket.     The  prisoner  afterwards  baid,  ''This  is  only  a 
two-shilling  piece;  I  must  have  the  other  sixpence."     It  was  objected,  1st,  that  as 
the  money  was  obtained,  the  case  was  not  within  the  clause  of  the  statute ;  2d, 
that  this  was  not  a  menace  within  the  statute,  as  it  was  a  threat  to  accuse  of  a  non- 
existing  offence;  but,  upon  a  case  reserved,  it  was  held,  1st.  that  the  first  objection 
was  not  correct,  because  part  only  of  the  5^  demanded  was  obtained ;  and  even  if  the 
whole  had  bjen  obtained,  Reg.  v.  Norton,  8  C.  &  P.  671  (34  E.  C.  L.  R.),  showed  that 
that  made  no  difference;  2d,  that  there  was  no  ground  for  the  objection  that  this  wt 
not  a  menace,  because  it  was  a  threat  to  accuse  of  a  non-existing  ofiFence.     If 
policeman  states  that  he  is  acting  under  authority,  and  that   it  is  his  intention 
exercise  the  authority  which  he  professes  to  have  unless  money  is  given  to  him, 
is  a  menace  within  the  statute.     The  threat  was  within  the  plain  words  of 
statute.     Rf^g.  v.  Robertson,  10  Cox  C.  C.  9.     Rrg.  v.    Walton,  L.  &  C.  288,  ha. 
been  relied  on  for  the  prisoner,  and  the  court  did  not  express  any  approval  of  tl 
judgment  in  that  case ;  and  the  decision  in  this  case  seems  to  bear  against  thr 
judgment.     On  Rex  v.  Knewland  being  cited,  Channell,  B.,  said,  "  This  is  a  stat 
tory  offence.     The  decision  in  that  case  was  that  the  facts  did  not  support  an  P=- 
dictment  for  robbery  at  common  law,"  which  is  the  correct  distinction. 
♦204.1       *^^  ^  person  with  menaces  demanded  a  sum  of  money  from  another, 

^  that  other  did  not  give  it  him,  because  he  had  it  not  with  him,  it  was  witi 
the  7  &  8  Geo.  4,  c.  29 ;  but  if  the  person  demanding  the  money  knew  that  ^ 
money  w^us  not  then  in  possession  of  the  party,  and  only  intended  to  obtain  an  oi 
for  the  payment  of  it,  it  was  otherwise.     The  prosecutor  was  forced  by  the  prii 
ers  into  a  retired  place  in  a  house  and  fastened  down  on  a  bench  with  a  chain, 
then  told  that  he  should  not  stir  from  the  spot  till  he  had  paid  £1200 ;  the 
cutor  said  the  money  was  in  a  bank,  and  if  he  were  permitted  to  write  to  his 
he  would  send  for  the  required  sum.     This  was  refused,  and  paper,  pens,  and 
were  brought,  and  the  prosecutor  wrote  a  check  for  £800 ;  the  prosecutor 
money  about  his  person,  but  it  was  not  taken  or  demanded  by  the  prisoners, 
was  held  that  these  facts  did  not  support  an  indictment  containing  a  count  foi 
manding  with  menaces  and  by  force  the  money  of  the  prosecutor,  and  a  ooun' 
an  assault  with  intent  to  rob  the  prosecutor  of  his  money.    Patteson,  J. :  "  If  a 
with  menaces  demands  a  sum  of  money  of  another,  and  the  person  does  not  gl 
him,  because  he  has  it  not  with  him,  the  offence  is  the  same;  but  if  it  turns  ow.'^  as 
in  this  case,  that  a  sum  of  money,  known  to  be  not  then  in  his  possession.,   was 
demanded,  the  case  is  different.     The  prisoners  do  not  take  anything  from  Mr.  4Jtee: 
they  got  an  order  for  the  delivery  of  the  deeds,  and  that  was  all  they  wanted.*  ^(^) 
The  first  count  charged  the  prisoner  with  accusing  the  prosecutor  of  having  Brnde 
a  solicit.'! t ion  to  him,  whereby  to  induce  him  to  commit  with  the  prosecutor   tbe 

crime  of  b ,  with  a  view  to  extort  money  from  the  prosecutor.     The  second 

count  charged  the  prisoner  with  having  accused  the  prosecutor  of  having  made  t 
solicitation  to  him,  whereby  to  induce  him  to  permit  the  crime  of  b  —  to  be 
committed  by  the  prosecutor.  About  half-past  ten  at  night  the  prisoner,  dressed 
in  a  soldier's  uniform,  accosted  the  prosecutor  as  he  was  passing  down  HemmioS  ' 
Row,  endeavored  to  whisper  to  him,  and  stooped  and  asked  what  hour  it  was,  9Xk^ 
receiving  for  answer,  "  I  don't  know  exactly,  but  it  is  past  ten,"  attempted  to  wl^"*f" 
per  several  times  again,  but,  the  prosecutor  drawing  back,  what  the  prisoner  said  '^ 
such  whispers  was  inaudible.  The  prisoner  followed  the  prosecutor  for  a  conside^"^^ 
ble  time,  through  Green  Street,  Leicester  Square,  Panton  Street,  into  Jeiin.35 
Street,  and  into  the  Haymarket,  Piccadilly,  and  the  Regent  Circus,  and  when 

(y)  Rex  p.  Edwards,  6  C.  &  P.  515  (25  E.  C.  L.  R.),  Bosanquet  and  Patteson,  Ji. 
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person,  who  interfered  for  the  protection  of  the  prosecutor  in  Piccadilly, 
lat  do  you  mean  by  annoying  this  gentleman  ?"  the  prisoner  replied,  ^^  I  know 
I  mean/'  The  prosecutor  on  getting  into  Regent  Circus  applied  to  a  police- 
to  take  the  prisoner  in  charge  for  following  and  annoying  him,  and  at  the  same 
sot  the  prisoner  ran  up,  and  said,  ^^  I  charge  this  person  with  making  an  inde- 
^aasault  on  my  person/'  He  afterwards  explained  this  by  stating,  r^cone 
s  man  came  up  to  me  in  Orange  Street,  where  I  was  standing  at  a  ■- 
ing-place  making  water,  and,  putting  his  hand  round  a  stone,  which  stood 
!en  me  and  an  adjoining  urinal,  took  hold  of  my  private  parts/'  The  same 
^  was  preferred  at  the  station-house,  and  also  before  the  magistrate,  with  the 
ion  given  in  italics  below.  The  prisoner's  charge  before  the  magistrate  was  as 
re : — '^  Between  ten  and  eleven  o'clock  last  night  I  was  proceeding  towards  my 
ckfi  down  Orange  Street.  I  had  occasion  to  stop  at  a  watering-place :  while  so 
;  the  defendant  (prosecutor)  came  into  an  adjoining  watering-place;  there  is  a 
ion ;  he  looked  round  at  me ;  then  he  put  his  hand  round,  and  caught  hold  of 

rivate  parts.     I  said,  *  What  do  you  mean  hy  thai,  you  d d  old.  scoundrel !' 

xade  anstcer,  *  DonU  make  a  noise  for   God^s  sake,^  and  hft  the  place  immedi' 
I  followed  him.     He  went  into  a  tobacconist's  shop;  he  came  out  in  two  or 

minutes,  caught  hold  of  a  young  man's  arm,  and  they  walked  on.  He  said  to 
Which  way  are  you  going  ?'  I  made  him  no  answer.  He  stopped,  and  said, 
n  going  the  reverse  way  to  you.'     He  turned  round  to  the  right ;  I  still  followed 

he  stopped,  and  ask  me  what  I  was  following  him  for.  I  told  him  I  wanted 
t  a  constable ;  he  turned  back  again ;  I  followed  him  to  Regent  Circus,  when  I 
him  in  charge."  On  cross-examination  he  said,  ^'  I  made  a  charge  on  the  12th 
ily  last  against  a  gentleman  named  Williams  of  a  similar  nature.  I  never  made 
)ther  charge  of  this  sort  against  any  person  ;  I  have  never  been  summoned  to 
ir  against  Williams."  According  to  the  evidence  the  prosecutor  had  not  been 
;  accommodation-place  that  evening  with  the  prisoner  or  any  other  person,  but 
^  followed  by  the  prisoner,  and  observing  a  cigar  shop,  he  inquired  where  he 
1  find  a  policeman  ;  the  prisoner  was  at  that  time  looking  in  at  the  window  of 
igar  shop,  and  afterwards  continued  his  annoyance  to  the  prosecutor  by  follow- 
kim  when  he  came  out  of  the  shop.  A  young  man  upon  this  volunteered  his 
ction  to  the  prosecutor,  and  put  the  question  before  mentioned  to  the  prisoner. 
jory  convicted,  and,  upon  a  case  reserved  upon  the  question  whether  there  was 
lent  evidence  to  go  to  the  jury,  and  to  sustain  the  verdict  on  the  said  two 
ts,  which  alleged  a  solicitation  to  commit  a  capital  offence  in  the  express  terms 
le  statute,  the  prisoner's  counsel  contending  that  the  evidence  only  proved  a 
^  of  an  indecent  assault,  the  judges  were  unanimously  of  opinion  that,  if  the 
{8  were  confined  to  the  charge  before  the  magistrate,  it  could  not  be  with  intent 
itain  money.  But  five  of  the  judges(^z)  thought  that  the  previous  conduct  of 
trisoner,  coupled  with  the  charge  (before  the  magistrate)  was  sufficient  evidence 
he  jury  to  convict  the  prisoner  on  this  indictment.  Seven  of  the  judges(a) 
irht  otherwise.(6) 

)n  a  count  charging  the   prisoner  with  having  accused   H.  C.  S.  of  r^of\£t 
Dg  solicited  him  to  commit  an  infamous  crime,  it  appeared  that  the  ■- 
icntor  had  taken  shelter  from  the  rain   under   the  portico   of  Buckingham 

I  Lord  Dcnman,  C.  J.,  Tindal,  C.  J.,  Erie,  J.,  Wightman,  J.,  and  Williams,  J. 
)  Pollock,  C.  B.,  AldersoQ,  B.,  Rolfe,  B.,  Coltman,  J.,  Patteson,  J.,  Coleridge,  J.,  and 
iwell,  J. 

I  Ref.  V.  Middleditch,  1  Den.  C.  C.  92.  There  was  a  third  count,  which  merely 
ged  the  prisoner  with  accusing  the  prosecutor  of  a  certain  infamous  crime  with 
It  to  extort  money  ;  as  to  which  the  prisoner's  counsel  contended — whether  in  arrest 
idgment  or  not  does  not  appear — that  it  was  insufficient ;  for  that,  although  the  legis- 
re  had  defined  what  it  includes  under  the  terms  '*  infamous  crimes,"  yet  this  did  not 
IN  the  prosecutor  from  particularizing  the  specific  charge.  The  report  does  not  ex- 
«ly  state  the  decision  of  the  recorder  upon  this  point,  but  it  seems  that  he  must  have 
I  the  objection  good  ;  as  he  reserved  for  the  opinion  of  the  judges  the  further  question, 
l^etber  a  general  judgment  upon  the  finding  of  the  jury  on  the  whole  indictment  is 
ined  void  or  voidable  by  the  insufficient  statement  of  the  offence  charged  in  the 
^  count  ;'*  but  the  decision  of  the  other  question  rendered  it  unnecessary  to  consider 
^■eitioB. 
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Palace,  and  that  the  prisoner,  who  was  a  sentry  on  duty  there,  afler  some  conversa- 
tion had  seized  the  prosecutor  and  charged  him  with  having  indecently  touched  or 
assaulted  hint,  and  then  took  him  to  the  guard-house,  and  said,  "  I  charge  this  man 
with  indecently  assaulting  me."  When  the  case  was  heard  hefore  the  magistrate 
the  prisoner  stated  that  the  prosecutor  caught  hold  of  his  private  parts.  Jt  was 
contended  that  this  was  a  charge  of  assault  and  not  of  solicitation ;  and  as  the  Act 
had  both  "  assault"  and  "  solicitation,"  there  were  intended  to  be  different  things : 
the  one  an  act  done;  the  other  a  solicitation,  in  its  strict  sense.  Cresswell,  J.: 
^^  Suppose  the  cise  of  an  assault  with  intent  to  commit  a  rape;  that  means  an  assault 
made  with  an  intention  to  use  force  and  to  commit  a  rape  if  possible :  but  it  oflen 
happens  that  a  very  indecent  assault  is  committed  with  no  intention  of  resorting  to^ 
further  violence,  if  resistance  is  offered,  but  merely  in  the  hope  that  the  woman' 
scruples  may  be  overcome.  Now,  supposing  that  a  man's  soliciting  a  woman 
yield  her  person  to  him  was  an  offence,  might  not  such  an  indecent  assault,  coi 
mitted  for  such  a  purpose,  be  treated  as  a  solicitation,  in  case  the  evidence  fell  she 
of  proving  an  attempt  to  commit  a  rape  ?  In  short,,  may  there  not  be  a  solicitati 
by  deeds  as  well  as  by  words  ?"  And  after  )|^ding  that  neither  the  charge  made 
the  guard-house  nor  before  the  magistrate  could  be  taken  into  consideration,  becdt 
neither  could  have  been  made  to  extort  money ;  Cresswell,  J.,  said,  "  I  think  th 
although  the  prisoner  charged  the  prosecutor  in  terms  with  an  assault,  through 
the  transaction  and  afterwards,  yet  it  was  with  an  assault  of  such  a  character 
made  under  such  circumstances  that  it  might  be  taken  to  mean  a  solicitation.  I 
a  quef*tion  which  the  jury  must  determine."(r) 

One  count  charged  Braynell  and  Wren  with  threatening  to  accuse  the  prosccu. 
of  an  assault  with  intent  to  commit  an  abominable  crime ;  another  of  an  attemp 
commit  such  a  crime ;  two  others  of  a  solicitation  to  commit  and  permit,  &c.     F 
other  counts  alleged  that  the  prisoner  did  accuse  the  prosecutor  as  in  the  first  t' 
counts,  and  the  last  charged  the  prisoner  with  a  demand  of  money,  with  mena-^ciTes, 
&c.     The  prosecutor  was  looking  into  a  shop-window,  and  felt  some  one  p^^ress 
against  him,  and,  on  looking  round,  saw  Braynell,  who  a  moment  aflerwards  pre^^csed 
his  private  parts  against  the  prosecutor's  hand.     He  immediately  walked  away,    ^Bod 
Braynell  followed  him,  and  asked  what  he  metint  by  taking  indecent  liberties  ^^ich 
**2(I71   ^^^'     ^^'^^  ^^  ^^^^  present.     The  prosecutor  denied  *that  he  had  ^one 
^  what  was  alleged.     Braynell  said,  ''  Do  you  think  that  I  would  allow  yo  m^  to 
do  that  for  nothing?"     He  then  asked  what  the  prosecutor  would  stand,  and  t^'og- 
gested  that  they  should  go  into  a  public-house  to  settle  it.     The  prosecutor  refused. 
Braynell  said  he  must  take  the  consequences.    The  prisoner  shortly  afterwards  {?*^® 
the  prosecutor  into  the  custody  of  a  policeman  who  came  up,  and  he  was  taken  to 
the  station,  where  Braynell  signed  the  following  charge :  ''  Indecently  assaultiagr  •^' 
Braynell  at  Hemming's  Row,"  &c.     Wren  signed  it  as  a  witness.     The  next  dsy 
the  prisoners  were  examined  as  witnesses  before  a  magistrate,  when  the  charge  ^^ 
gone  into,  and  were  cross-examined  in  the  absence  of  each  other,  and  the  charge 
dismissed.     Williams,  J.,  held  that  the  examinations  in  chief  of  the  prisoners  were 
admissible  in  evidence  against  them,  as  they  were  then  under  no  charge,  and  ^^^ 
not  bound  to  say  anything  to  criminate  themselves.     The  orosB-«xaminatioD    ^j 
Braynell  was  principally  directed  to  ascertain  how  he  had  employed  himself,  ***" 
whether  he  and  Wren  had  been  together  on  the  day  in  question ;  and  his  ansW^'^ 
were  not  only  contradictory  in  themselves,  but  quite  inconsistent  with  those  of  Wr^"*' 
when  he  was  afterwards  cross-examined.(c?)     Williams,  J.,  held  that  the  cro**" 
examinations  were  not  admissible.     It  was  no  doubt  most  material  that  these  qi^^^ 
tions  should  have  been  asked  before  the  magistrate,  because  it  was  most  import^^^ 
to  ascertain  the  amount  of  credit  to  be  attached  to  the  evidence  of  the  prisoD^*^) 
but  no  such  connection  between  these  answers  and  the  particular  charge  in  tS^ 
indictment  could  be  perceived  as  would  justify  their  being  held  to  be  relevaot^C^) 

(e)  Reg.  V.  Cooper,  3  Cox  C.  C.  547.  See  this  case,  ante,  vol.  3,  p.  132,  as  to  the  •"" 
missibility  of  a  previous  charge  made  by  the  prisoner  against  another  person. 

{d)  Williams,  J.,  looked  at  the  depositions  to  ascertain  the  natnre  of  the  crosa-ex*^'' 
nations.  ^ 

(e)  With  all  deference  this  ruling  seems  to  be  erroneous.    The  material  question  ol&  ^ 
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18  then  objected  that  the  evidence  did  not  support  the  first  eight  counts,  as  the 
moe  only  showed  a  charge  of  an  attempt  to  commit  an  indecent  assault.  But 
iams,  J.,  held  that  it  was  for  the  jury  to  say,  judging  from  the  prisoners'  whole 
act,  what  was  the  accusation  that  they  intended  to  make.(/) 
here  the  prisoner  was  indicted  for  sending  a  letter  to  the  prosecutor  threatening 
case  him  of  an  infamous  crime  with  intent  to  extort  money,  and  it  appeared 
the  prosecutor  had  paid  the  prisoner  and  his  accomplice,  from  time  to  time, 
eea  £1000  and  £2000,  under  threats  of  accusing  him  of  the  offence,  and  the 
r  contained  the  following : — 

[  am  going  to  propose  to  you  that  you  shall  drow  up  an  agreement  that  will 
i  yourself,  or  you  can  have  that  Colverton  to  do  it  for  you,  and  whatever  the 
^ment  is  I  will  sind  my  name  to,  so  that  I  shall  never  have  eney  more  caus  to 
&  se  you ;  for  I  wish  this  to  be  the  last  of  our  meting,  &  I  also  state  that  I  do 
rish  to  be  eney  annoyence  to  you  or  your  sisters,  as  long  as  I  stay  hear,  but  that 
ads  intierly  on  yourself  of  corse.  '*'Mr.  Dixon,  I  do  not  wish  to  ask  you  r^c^r^o 
aney  money  for  what' I  have  propoesed  to  you,  but  as  a  gentleman,  I  *-  '^ 
leve  to  yourself  to  do  as  you  think  proper." 

le  prisoner,  in  defence,  read  a  statement  charging  the  prosecutor  with  the  offence, 
declaring  that  he  wanted  to  see  him,  as  having  been  a  party  to  it,  but  denying 
ntent  to  extort  money.  Martin,  B.,  told  the  jury  that  the  question  for  them 
>termine  was  whether  the  prisoner  intended  to  extort  money,  and  that  it  waM 
ing  that  he  denied  it,  if  his  own  acte  and  conduct,  and  his  meaning,  as  indicated 
is  letters,  plainly  proved  that  such  was  the  real  object.  That  was  the  sole 
tion :  the  truth  of  the  -charge  did  not  mattcr.(  r/) 

be  prisoner  was  indicted  for  sending  to  the  prosecutor  the  following  letter, 
itening  to  burn  and  destroy  his  houses,  &c. : — 

This  is  to  inform  you  that  you  are  better  not  let  your  farm  to  any  of  your 
ly;  if  you  do,  you  will  suffer  as  before.     You  know  how  feelt  the  other  day. 

"A  Caution  Friend." 

;  was  proposed  to  ask  the  prosecutor  what  he  considered  was  the  meaning  of  the 
T,  and  on  this  being  objected  to,  £rle,  J.,  said,  it  appeared  to  him  that  the 
rer  to  the  question  was  admissible.  The  offence  intended  by  the  statute  was  a 
at  to  bum  the  premises,  and  that  threat  must  be  in  writing,  and  the  thing 
aded  to  be  prevented  was  the  misery  occasioned  to  the  party  who  had  received 
intimation  that  his  premises  would  have  the  calamity  of  fire  brought  upf>n  them. 
ess  the  law  went  so  far  as  to  make  it  punishable  to  create  that  fear  by  any 
uage  the  author  knew  would  create  that  fear,  the  law  would  be  powerless.  The 
'  fact  of  saying  ironically,  "  T  don't  say  you  are  a  thief,"  could  be  expressed  in 
I  way  as  to  make  anybody  understand  that  the  party  meant  to  make  that  charge; 
,  although  there  might  be  no  single  word  in  the  letter  which  by  itself  would 
ear  to  mean  so  to  a  stranger,  yet  the  party  receiving  it  would  perfectly  well 
erBtand  it.  The  jury  must  be  satisfied  that  when  he  wrote  those  words — ^^  You 
Buffer  as  before" — the  writer  intended  to  create  in  the  mind  of  the  party 
iving  the  letter  the  fear  that  his  house  would  be  burnt  down.  Evidence  might 
)ffered  that,  under  the  particular  circumstances,  the  words  had  not  their  ordinary 
ming,  but  the  meaning  imputed  to  them  upon  the  record,  and  therefore  the  wit- 
s  might  be  asked  whether  he  understood  the  meaning  to  bo  that  which  the  record 
)ated.(A) 

I  of  this  indictment  was  whether  the  prisoners  had  made  a  false  charge*  and  it  was 
It  material  to  ascertain  all  that  they  had  said,  which  showed  their  evidence  before  the 
gittntc  to  be  false.     If  they  had  made  the  same  statements  elsewhere,  it  cannot  be 
'itioned  that  thej  would  have  been  evidence,  and  their  being  made  before  the  magis> 
te  coald  make  no  difference,  unless  there  had  been  any  such  undue  influence  used  as 
vld  exclude  them.     The  truth  of  the  evidence  of  the  prisoners  in  chief  was  just  as 
ichin  issue  before  the  jury  as  before  the  magistrate. 
(/)Reg.  ».  Brayoell,  4  Cox  C.  C.  402. 
(l)  Reg.  V.  Menage,  3  F.  &  F.  310. 
(Aj  RcK.  9.  Hendy,  4  Cox  C.  C.  243.    Mr.  Moody  gave  me  this  note  of  this  case  :  an  in- 
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On  an  indictmeDt  for  sending  a  letter  threatening  to  bum  a  bouse — in  order  to 
*2ftQl  V^^^^  ^^  ^^  written  by  the  prisoner,  a  book,  in  which  the  prisoner  had  made 
-I  entries  for  a  club,  was  produced,  *and  a  witness  was  allowed  to  refresh  his 
memory  of  the  handwriting  by  inspecting  these  entries,  he  having  frequently  seen 
the  prisoner  write ;  and  afler  examining  the  letter  he  said  that,  judging  from  the 
character  of  the  writing,  he  should  be  of  opinion  that  it  was  not  the  prisoner's.    It 
was  then  proposed  to  put  the  letter  and  the  book  into  the  hands  of  the  jury,  that 
they  might  compare  the  writing.     £rle,  J. :  '^  I  cannot  allow  that.     The  judge  and 
the  jury  are  at  liberty  to  look  at  any  papers  in  the  cause:  they  may  inspect  them 
and  compare  them,  and  form  such  a  conclusion  as  the  comparison  is  calculated  to 
lead  to,  without  saying  anything  to  any  person  on  the  subject.     But  I  canoot 
permit  an  inspection,  for  this  purpose,  of  papers  or  writings  which  are  not  material 
for  the  proof  of  the  case,  and  which,  therefore,  are  not  properly  papers  or  writings 
in  the  cause      If  this  were  allowed,  particular  entries  may  be  selected  for  the  par- 
pose,  differing  materially  from  the  prisoner's  general  handwriting,  and  a  wrong  im- 
pression  be  thereby  produced."     It  was  then  proposed  to  put  the  letter  and  another 
writing,  proved  to  be  the  prisoner's,  and  which  had  been  given  in  evidence,  in  the 
hand  of  a  witness  from   Doctor's  Commons,  whose  duty  it  was  to  inspect  wills  io 
order  to  detect  any  forgery  in  them,  and  to  ask  him  whether  he  was  of  opinion  that 
they  were  both  written  by  the  same  person.     Erie,  J. :  "  The  rules  of  evidence,  as 
applicable  to  this  case,  will  not  allow  you  to  do  this.     You  may  call  a  scientific 
witness  to  disprove  by  comparison  the  writing  at  issue  from  being  the  writing  it  is 
said  to  be,  but  not  to  affirm  it.     All  that  you  are  authorized  to  ask  this  witne^,  as 
a  scientific  witness,  is  as  to  his  belief  of  the  writing  being  in  a  natural  or  feigned 
hand  ;  but  if  he  says  it  is  in  a  feigned  hand,  you  cannot  go  further,  and  ask  him  as 
to  his  belief  of  its  being  written  by  the  same  party  who  wrote  another  piece  of 
writing  shown  to  him."(i) 

The  9  Geo.  1,  c.  22,  provided  that  offences  against  that  Act  might  be  tried  in 
any  county  of  England ;  but  no  such  provision  being  made  with  respect  to  offences 
within  the  other  repealed  statutes,  the  trial  of  such  offences  was  governed  by  tli^* 
the  general  rule.     Upon  this  rule  the  trial  might  be  in  the  county  in  which  tl>® 
prosecutor  received  the  letter  by  the  post,  though  delivered  by  the  prisoner  and  ?*^ 
into  the  post  in  another  county.(y)     And  it  seems  that  the  offender  might  be  tri^^ 
in  the  county  in  which  he  sent  the  letter,  though  the  prosecutor  received  it 
another  county^     The  offence  of  sending  a  threatening  letter,  would  seem  to  be  co< 
plete,  as  far  as  depends  on  the  offender,  by  his  putting  the  letter  into  the  post-offi*^ 
to  go  into  another  county ;  though  the  party  to  whom  it  is  sent  aflerwards  reoeiv 
it  in  the  latter  county. (Ar)     The  post-office  marks  in  town  or  country,  proved 
**>1  ft!   *^^  »nch,  are  evidence  that  the  letters  on  which  they  appear  were  in  the  offi^^ 
"^     -•  to  which  those  marks  belong  at  the  dates  which  the  marks  specify  ;(0  but-^ 
mark  of  double  postage  paid  on  any  such  letter  is  not  of  itself  evidence  that  0^^ 
letter  contained  an  inclosure.(m) 


dictment  averred  that  a  fire  of  certain  premises  of  the  prosecutor  had  taken  place, 
that  the  prisoner  sent  a  letter  threatening  to  burn  the  bouse,  &c.,  of  the  prosecoU 
which  was  set  out,  and  to  the  words,  ''you  shall  suffer  as  before  "  added,  *^  meaolDfif  tl 
said  fire;"  and  Erie,  J.,  allowed  the  prosecutor  to  be  asked  "what  meaning  he,  at 
time  he  received  the  letter,  put  on  these  words?" 

(i)  Reg.  V.  Shepherd,  1  Cox  C.  C.  237.     See  the  cases,  vol.  2,  p.  819,  et  teg, 

(y )  Girdwood's  case,  1  Leach  142 ;  2  East  P.  C.  c.  23,  s.  4,  p.  1 120,  ante^  p.  185,  wh< 
the  letter  was  received  by  the  prosecutor  in  .Middlesex,  and  the  trial  had  in  that  coan' 
though  the  letter  was  delivered  by  the  prisoner  to  a  woman  in  London,  and  by  her 
into  the  office,  which  was  also  in  London.  Esser's  case,  2  East  P.  C.  c.  23,  s.  7,  p.  U' 
where  the  offence  was  laid  in  Middlesex,  though  the  letter  was  dated  from  Maidstone^ 
Kent,  and  sent  by  the  post  from  Maidstone ;  and  Lord  Mansfield  held  that  as  the  leL^  '^* 
was  directed  to  the  prosecutor  in  Middlesex,  where  it  was  delivered,  that  was  a  send^B-  ^ 
in  Middlesex,  and  that  the  whole  was  to  be  considered  as  the  act  of  the  defendant  to  "^^^ 
time  of  the  delivery  in  that  county. 

{k)  2  East  P.  C.  c.  23,  s.  7,  p.  1125;  Burn.  Just.  tit.  Letter.    And  see  now  the  7  Qei^-  ^t 
c.  64,  8.  12,  ante,  vol.  2,  p.  332. 

(I)  Perkins's  case,  1   Lew.  99,  Park,  J.  A.  J. ;  Rex  v.  Burdett,  4  B.  &  A.  95  (6  B.  ^* 
L.  R.). 

(m)  Rex  V.  Plumer,  R.  k  R.  264. 
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The  prisoner  was  tried  for  felouiooslj  sending  to  J.  S.  Tucker  the  following  letter, 
with  intent  to  extort  money  from  the  said  J.  S.  Tucker : — 

"  Sir, 
*' Yon  perhaps  did  not  expect  to  hear  from  me  so  suddenly;  bat  when  you  turned 
me  away  from  Laytonstone  for  a  mere  trifle  (that  too  at  a  time  when  by  the  late 
failures  many  scores  of  clerks  were  out  of  employ),  you  forgot  that  I  had  you 
io  my  power  through  your  transactions  with  me  five  nights  following  (I  have  the 
dates  and  circumstances  on  paper  written  at  the  time),  and  that  from  your  conduct 
to  me  before  I  went  to  live  with  you,  you  could  expect  no  mercy  from  me.  Bid 
jou  not,  however,  let  it  pass  ?  In  a  few  words,  I  have  taken  advice  upon  the  subject, 
and  know  that,  if  you  are  obstinate,  it  is  in  my  power  to  bring  down  ruin  on  your 
head,  and  infamy  on  your  name.  However,  I  will  be  merciful.  Allow  me  to  return 
to  L.  in  the  same  manner  as  before.  I  will  never  mention  it  again,  as  if  I  did  I 
should  lose  everything,  and  gain  nothing ;  but  it  is  impossible  for  me  to  get  any 
rituation  in  town  at  present.  It  is  not  true  that  Mrs.  T.  advertised,  as  you  said ;  she  is  in 
great  distress,  and  she  is  my  mother,  therefore  I  would  wish  to  afford  her  a  little 
relief,  if  possible ;  so  send  me  five  pounds  to  my  address,  which,  with  the  other  you 
lent  me,  I  will  I  O  U  for,  and  pay  when  I  get  a  place.  If  I  do  not  hear  from  you 
by  Saturday  morning,  you  will  hear  of  it  (enclosing  five  pounds).  Now,  consider 
ruin  and  beggary  on  one  side,  and  wealth  and  comfort  on  the  other;  remember  that, 
if  you  are  obstinate,  it  will  cost  you  all;  do  as  I  say,  it  will  cost  you  nothing.  I 
wait  your  answer  before  I  proceed.  As  yet,  I  have  given  Mr.  Norris  no  names. 
On  Saturday  night  (if  you  are  silent)  I  will  go  too  far  to  retract." 

*'  Your*s  obediently, 
(Signed)    "  James  Tucker,  Junr." 

The  second  count  charged  the  prisoner  with  threatening  to  accuse  the  said  J.  S. 
^Fucker  of  a  certain  infamous  crime,  viz.,  with  attempting  and  endeavoring  to  com- 
mit the  abominable  crime  of  sodomy  with  the  said  J.  S.  Tucker,  with  the  same 
intent.  The  third  count  charged  him  with  threatening  to  accuse  the  said  J.  S. 
7acker  of  an  infamous  crime,  with  the  same  intent.  The  fourth,  fiflh.  and  sixth 
omnts  were  the  same  as  the  former,  except  that  the  letter  was  called  a  paper-writing, 
^nd  the  direction  omitted.  The  third  and  sixth  counts  did  not  describe  the  specific 
dime,  but  alleged,  generally,  an  infamous  crime.  All  the  counts  concluded  against 
^he  statute,  &c.  The  prosecutor,  after  proving  the  letter  *in  question,  said,  ^^^a  t 
^hat  on  the  Saturday  following  the  Thursday  on  which  he  received  the  letter,  ■- 
lie  law  the  prisoner  at  a  public-house  in  the  Strand,  and  that  he,  the  prosecutor, 
ssked  him  what  he  meant  by  sending  him  that  letter,  and  what  he  meant  by  ^^trans- 
metions  five  nights  following.''  The  prisoner  said  that  the  prosecutor  knew  what  he 
sneant.  The  prosecutor  denied  it ;  and  the  prisoner  afterwards  said,  "  I  moan  by 
taking  indecent  liberties  with  my  person."  The  prisoner,  in  cross-examination, 
«iked  the  prosecutor  whether  on  his  oath,  he  could  deny  that  he  did  take  indecent 
liberties  with  his  (prisoner's)  person.  The  prosecutor  said  he  never  did.  Alexander, 
C  B.,  submitted  the  following  question  to  the  judges,  whether  parol  evidence  to 
explain  the  letter  was  properly  received  ?  Adding  that,  without  it  the  prisoner 
omld  not  have  been  convicted,  and  that  by  his  cross-examination  he  in  effect 
wpeated  the  charge.  And  all  the  judges  (except  Littledale,  J.,  who  was  absent) 
'Vere  unanimously  of  opinion  that  such  evidence  was  properly  received,  and  that  the 

^DDviction  was  proper,  (o) 

Where  an  indictment  contained  three  counts,  each  charging  the  sending  of  a 

dierent  threatening  letter,  Byles,  J.,  held  that  the  prosecutor  must  elect  on  which 

^oont  he  would  proceed,  though  any  letter  leading  up  to  or  explaining  the  letter  on 

vUeh  the  trial  proceeded  would  be  admissible.  (c>o) 

(o)  Rex  9.  Tacker,  R.  k  M.  C.  C.  R.  134.  We  have  seen  that  it  has  been  held  on  the 
^of  an  indictment  for  threatening  to  accnse  a  person  of  an  abominable  crime,  that  the 
iviyneed  not  confine  themselTes  to  the  consideration  of  the  expressions  used  before  the 
^^wj  was  given,  but  maj,  if  those  expressions  are  equiTocal,  connect  with  them  what 
^iherwardi  said  bj  the  prisoner  when  taken  into  custody :  Reg.  v.  Kain,  8  C.  &  P.  187 
(^E.  C.  L.  R.),  ante,  vol.  2,  p.  132. 

H  Reg.  9.  Ward,  10  Cox  C.  C.  42. 
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From  a  case  which  was  cited  in  a  former  part  of  this  chapter,  it  appears  tbsl 
prior  and  subsequent  letters  from  the  prisoner  to  the  party  threatened  may  be  givei 
m  evidence  as  explanatory  of  the  meaning  and  intent  of  the  particular  letter  oi 
which  the  indictment  is  framed.(  p) 

The  cases  in  the  chapter  on  Kobbery  may  occasionally  be  referred  to  with  advai 
tage  in  cases  falling  within  this  chapter.(^) 

The  court  will,  afler  the  bill  is  found,  upon  the  application  of  the  prisoner,  ord* 
the  letter  to  be  deposited  with  an  officer,  in  order  that  the  prisoner's  witneasee  ms 
inspect  it.(r) 


1 


p)  Robinson's  case,  anUj  p.  185.  (q)  See  yoI.  2,  p.  133,  et  aeq, 

r)  Rex  V.  Harris,  6  0.  &  P.  105  (25  E.  C.  L.  R.),  Littledale,  J.,  and  BoUand,  B. 
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OP   EVIDENCE. 


CHAPTER  THE  FIRST. , 

WHAT  NATURE  EVIDENCE  MUST  BE.— OP  PRESUMPTIVE  EVIDENCE. — ON  THE 
OLE  THAT  THE  BEST  POSSIBLE  EVIDENCE  MUST  BE  PRODUCED — AND  OP 
EARSAT   EVIDENCE. 

tEFORE  entering  upon  the  subject  of  Presumptive  Evidence,  to  which  the  following 
ion  will  be  appropriated,  it  may  be  proper  to  pay  attention  to  a  few  points  appli- 
le  to  the  law  of  evidence  in  criminal  prosecutions  generally, 
.'here  is  no  difference  as  to  the  rules  of  evidence  between  criminal  and  civil  cases. 
lat  may  be  received  in  the  one  case  may  be  received  in  the  other,  and  what  is 
icted  in  the  one  ought  to  be  rejected  in  the  other.(a)  A  fact  must  be  established 
the  same  evidence,  whether  it  is  to  be  followed  by  a  criminal  or  civil  consequence.(6) 
it  has  been  doubted  whether  a  bill  of  exceptions  lies  in  any  criminal  case.(c)  In 
!  case  Lord  Hardwicke  mentioned  it  as  a  point  not  settled ;  and  said  that  a  bill  of 
ieptions  had  never  been  determined  to  lie  in  mere  criminal  proceedings,  though 
had  known  it  allowed  in  informations  in  the  Court  of  Exchequer. (c?)  And  it 
ms  DOW  to  be  settled  that  a  bill  of  exceptions  does  not  lie  in  any  criminal  caae.^e) 

the  judge  who  presided  at  the  trial  was  of  opinion  that  there  was  a  doubt 
ether  he  might  not  have  admitted  some  evidence  or  witness  improperly,  or 
lether  the  facts  proved  constituted  the  crime  charged,  he  might  formerly  in  his 
)cretion,  forbear  to  pass  sentence,  or  respite  the  judgment,  until  the  opinion  of 
J  fifteen  judges  were  obtained  upon  a  case  reserved.(/)     And  now  by  the   r^-to 

&  12  Vict.  c.  78(^),  when  *any  person  is  convicted  of  any  treason,  ^ 
ony,  or  misdemeanor,  before  any  court  of  oyer  and  terminer  or  gaol  delivery  or 
irt  of  quarter  sessions,  the  judge  or  commissioner  or  justices  of  the  peace  before 
lom  the  case  is  tried,  may,  in  his  or  their  discretion,  reserve  any  question  of  law, 
lich  hus  arisen  on  the  trial  for  the  consideration  of  the  court  constituted  by  that 
^,  and  forbear  to  pass  sentence,  or  respite  the  judgment  until  such  question  is 
cided.(A)  If  the  case  were  clearly  made  out  by  proper  evidence  in  such  a  way  as 
leave  no  doubt  of  the  guilt  of  the  prisoner  in  the  mind  of  any  reasonable  man, 
ch  a  conviction  ought  not  to  be  set  aside  because  some  other  evidence  was  given 
lich  ought  not  to  have  been  received  ;(t)  but  if  the  case  without  such  improper 

(«)  By  Abbott,  J.,  in  Rex  v.  Watson,  2  Stark.  R.  155  (3  E.  C.  L.  R.). 

(h)  Lord  Melville's  case,  29  How.  St.  Tr.  763. 

(e)  Sir  H.  Vane's  case,  1  Lev.  68 ;  s.  c,  Kel.  15  ;   1  Sid.  85  ;   Hawk.  P.  C.  b.  2,  c.  46,  s. 

0;Rex  V.  Lord  Paget  and  others,  1  Leon.  5;  Rex  v,  Natt,  1  Barnardist.  307;  2  Phil. 

^  465. 

(^  Rex  V.  Inhabitants  of  Preston,  Cas.  temp.  Hardw.  249. 

(<)  Reg.  V.  Rice,  2  Cox  0.  G.  118,  where  Sugden,  Lord  Chancellor  of  Ireland,  refhsed  to 
'^tan  order  commanding  Ball,  J.,  to  sign  a  bill  of  exceptions  which  had  been  tendered 
him  on  the  trial  of  a  capital  felony  :  Reg.  v.  Esdaile,  1  F.  &  F.  213,  Lord  Campbell,  0. 
;  Reg.  V.  Alleyne,  Dears.  C.  C.  505  ;  Arch.  C.  P.  149  ;  Reg.  v.  Brown,  Arch.  C.  P.  149. 
(/)The  proper  course  to  raise  objections  to  the  insufficiencj  of  the  indictment  is  bj 
-i&Qrrer,  motion  in  arrest  of  judgment,  or  writ  of  error ;  and  in  recent  cases  the  judges 
^m  itroDgly  disposed  not  to  allow  cases  to  be  reserved  on  such  objections :  Reg.  v,  Pur- 
^*^,C.  k  M.  617  (41  E.  C.  L.  R.) ;  Reg.  v.  Overton,  Ibid.  666. 
i9)  See  the  Appendix  of  Statutes,  viii. 

(^)8ee  the  rules  issued  bj  the  judges  as  to  such  cases  reserved  in  1  Den.  C.  0.  iz. 
(0  But  see  the  more  correct  account  of  Rex  v.  Tinkler,  on  which  Rex  v.  Ball,  infra,  it 
^P<^d  to  have  been  rested,  in  1  Den.  C.  C.  iv.,  and  Lord  Denman's  notes,  Ibid. 
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evidence  were  not  so  clearly  made  out^  and  the  improper  evidence  might  be  supposed 
to  have  had  an  effect  on  the.  minds  of  the  jury,  it  would  be  otherwise, (jT)  But  as 
it  seems  now  to  be  settled  that  where  evidence,  objected  to  on  the  trial  of  a  cause,  is 
received  by  the  judge,  and  is  aflerwards  thought  by  the  court  to  be  iuadmissible, 
the  losing  party  has  a  right  to  a  new  trial,  on  the  ground  that  it  is  impossible  for  the 
court  to  say  what  effect  such  evidence  may  have  produced  on  the  }urj,(k)  it  may 
well  be  doubted  whether,  if  the  judges  were  of  opinion  that  any  evidence  had 
been  improperly  admitted  or  rejected  in  a  criminal  case,  the  convictiou  would  be 
supported. 

Where  the  defendant  has  been  convicted  on  an  indictment  either  for  felony (/)  or 
for  a  misdemeanor,  a  new  trial  may  be  granted,  at  the  instance  of  the  defendant, 
where  the  justice  of  the  case  requires  it  ;(m)  though   inferior  jurisdictions  cannot 
grant  a  new  trial  upon  the  merits,  but  only  for  an  irregularity. (n)*     Where  several 
defendants  are  tried  at  the  same  time  for  a  misdemeanor,  and  some  are  acquitted 
and  others  convicted,  the  court  may  grant  a  new  trial  as  to  those  convicted,  if  they , 
think  the  conviction  improper.(o)     And  it  is  a  rule  that  where  there  is  only  one 
defendant,  he  must  be  present  in  court  when  a  motion  is  made  for  a  new  trial, 
although  he  has  been  sentenced  to  transportation  under  the  11  Geo.  4  and  1  Will. 
4,  c.  70,  s.  9,  by  the  judge  who  tried  him  at  the  assizas.(|>)     And  where  several 
defendants  are  convicted  upon  an  indictment  for  a  misdemeanor,  all  must  be  present 
in  court  when  a  motion  is  made  for  a  new  trial  on  behalf  of  any  of  them,  uulesB  a 
special  ground  be  laid  for  dispensing  with  their  attendance. (9)     But  where  a  de- 
*214.1  ^^'^^^'^^  ^^s  ^^^°  found  *guilty  of  an  offence,  e.  g,  a  nuisance,  for  which  heis 
-'   not  liable  Xjo  personal  punuliment^  but  only  to  a  fine,  it  is  not  necessary  that 
he  should  be  present  in  court  when  a  motion  is  made  for  a  new  trial.(r)    Whenever 
it  is  necessary  for  a  defendant  to  be  present,  if  he  be  already  in  custody  he  most 
obtain  a  habeas  corpus  to  bring  him  into  court.(8)     The  presence  of  tlie  defendaat 
is  not  necessary  on  the  argument  of  a  special  verdict,  as  the  presumption  of  inao- 

{j)  Rex  r.  Ball,  R.  k  R.  132  ;  Rex  v.  Oldroyd,  Ibid.  88  ;  but  see  Rex  v  Harling,  R.  h  M. 
C.  C.  R.  39. 

(*)  Crease  v.  Barrett,  5  Tyrw.  458 ;  Wright  v.  Doe  d.  Tatham,  7  A.  &  E.  313  (34  E.  O-  L. 
R.) ;  De  Rutzen  v  Farr,  4  A.  &  E.  53  (31  E.  C.  L.  R.),  and  Bessey  v.  Windham,  6  Q-  B. 
173  (51  E.  C.  L.  R.). 

(/)  Rejjr.  r.  Scaife,  17  Q.  B.  238  (79  E.  C.  L.  R.) ;  2  Den.  C.  C.  281. 

(m)  Rex  V.  Mawbey,  G  T,  R.  638  ;  Tidd.  942,  943.  As  to  the  grounds  on  which  the  ap- 
plication may  be  made,  see  1  Chit.  Cr.  L.  654 ;  Reg.  v.  Whitehouse,  Dears.  C.  C.  1. 

(n)  Sec  the  cases  collected  on  this  point  in  note  (6)  to  Rex  v.  Inhabitants  of  Oxfor<l»  13 
East  416. 

(0)  Rex  w.  Mawbey,  6  T.  R.  619  ;  Reg.  v.  Gompertz,  9  Q.  B.  824  (58  E.  C.  L.  R.).  But 
in  conspiracy,  if  several  are  convicted,  the  new  trial  must  be  as  to  all,  though  only  one 
shows  himself  to  be  entitled  to  it. 

(p)  Reg.  r.  Caudwell,  17  Q.  B.  503  (79  E.  C.  L.  R.) ;  Howard  r.  Reg.  11  Law  T.  629- 

Iq)  Rex  V.  Teal,  11  East  307  ;  Rex  v.  Askew,  3  M.  &  S.  9. 

(r)  Reg.  V.  Parkinson,  2  Den.  C.  C.  459.         («)  Rex  v.  Spragg,  2  Burr.  R.  930. 

*  If  the  defendant  be  acquitted  of  a  capital  offence  by  the  verdict  of  a  jury,  a  new  tr*** 
will  not  be  granted  on  the  part  of  the  state  :  State  v.  Riely,  2  Brev.  444.     For  offei*^** 
greater  than  a  misdemeanor  a  new  trial  cannot  be  granted.     In  misdemeanors,  there  ft^^l ' 
where  there  has  been  a  conviction,  but  not  where  there  has  been  an  acquittal :  People    ^' 
Comstock,  8  Wend.  549.     See  U.  S.  v.  Fries,  3  Dall.  515  ;  Sute  v.  Hopkins,  1  Bay  37  2; 
Comm.  V.  Green,  17  Mass.  515.     Whenever  a  person  shall  have  been  given  in  charg^ey    5!'* 
a  legal  indictment  for  a  capital  offence  to  a  regular  jury  and  that  jury  is  unnecessi^''*^ 
discharged,  he  has  been  once  put  in  jeopardy  and  the  discharge  is  equivalent  to  a  ver^*^^' 
of  acquittal :  Wright  1;.  State,  5  Ind.  290  ;  Poage  v.  State,  3  Ohio  (N.  S.)  229  ;  Atkio^  "• 
State,  16  Ark.  568.     This  is  the  result  of  the  cases  in  the  United  States  with  but  few  ^^^' 
ceptions.     The  rule,  however,  is  confined  to  capital  cases:  McCreary  w.  Comm.,  5  C»^*^ 
323  ;   Reese  v.  State,  8  Ind.  416  ;   Miller  v.  State,  Ibid.  325.     See  on  this  point  ComO'    *'* 
Bowden,  9  Mass.  494  ;  People  v.  Olcott,  2  Johns.  Cas.  301  ;  Bates  r.  Sute,  19  Texas  l*?y 
Stewart  v.  State,  15  Ohio  St.  155 ;  State  v.  Walker,  26  Ind.  346  ;  State  v.  Nelson,  l*^*f 
366 ;  Williford  v.  State,  23  Goo.  1  ;  People  v.  Shotwell,  27  Cal.  394 ;  Rulo  v.  State,  19  I*»^- 
298  ;  Grant  v.  People,  4  Parker  C.  R.  627  :  State  v.  Bullock,  63  N.  C.  670  ;  Josephine    "• 
State,  39  Miss.  613;  Dobbins  v.  State,  14  Ohio  (N.  S.)  493  ;   Miller  v.  Sute,  8  Ind.  3^^' 
State  p.  Tilletson,  7  Jones  (Law)  114 ;  Hughes  v.  State,  36  Ala.  351  ;  Barrett  v.  Stik^^< 
Ibid.  406 ;  McCorkle  v.  State,  14  Ind.  39. 
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oe  maybe  suppoeed  to  coDtiuue.(^)  As  a  general  rule,  do  new  trial  can  be  bad 
sre  the  defendant  is  acquitted,  altbougb  tbe  acquittal  was  founded  on  the  mis- 
Kstion  of  the  judge  ;(ic)  or  where  a  verdict  is  found  for  a  defendant  on  a  plea  of 
rtfoU  acqwtj  although  that  raises  a  collateral  issue,  which  may  have  been  found 
favor  of  the  defendant  on  insufficient  evidence. (v)  But  where  the  proceeding  is 
lubstanoe  merely  to  try  a  civil  right,  a  new  trial  may  be  granted  after  an  acquit- 
;(io)  and  therefore  a  new  trial  may  be  granted  where  the  question  is  as  to  the 
(ility  to  repair  a  highway,(x)  but  not  where  the  charge  is  a  wrongful  obstruction 
a  highway.(^)  When  it  is  intended  to  move  for  a  new  trial  in  any  criminal 
3,  either  the  motion  should  be  made  within  the  first  four  days  of  term,  or  during 
se  days  an  intimation  must  be  given  to  the  court  that  counsel  is  prepared  to  make 
t  motion. (z) 

Sec.  L — Of  Presumptive  Evidence. 

kVHEN  a  fact  itself  cannot  be  proved,  that  which  comes  nearest  to  the  proof  of 
fact  is  the  proof  of  the  circumstances  that  necessarily  or  usually  attend  such 
\s,  and  are  called  presumptions,  not  proofs,  for  they  stand  instead  of  the  proofs 
the  contrary  be  proved. (a)  In  criminal  cases,  from  the  secret  manner  in  which 
lilty  actions  are  generally  perpetrated,  it  is  seldom  possible  to  give  direct  r^eoiR 
dence  of  the  commission  of  the  offence  charged,  t.  e.  to  produce  a  witness  *- 
0  saw  the  act  committed ;  and,  therefore,  recourse  must  necessarily  be  had  to 
Bumptive  (or,  as  it  is  often  called,  circumstantial)  evidence,  t  e.  the  direct  evi- 
ice  of  circumstances,  from  which  the  commission  of  the  act  may  be  presumed  by 
jury.(6) 

Where  an  indictment  for  murder  was  supported  entirely  by  circumstantial  evi- 
ice,  and  there  was  no  fact  which,  taken  alone,  amounted  to  a  presumptiQn  of  guilt ; 
lerson,  B.,  told  the  jury  that  before  they  could  find  the  prisoner  guilty,  they 
ist  be  satisfied  **  not  only  that  those  circumstances  were  consistent  with  his  having 
imitted  the  act,  but  they  must  also  be  satisfied  that  the  facis  were  such  as  to  be 
msistent  with  any  other  rational  conclusion  than  that  the  prisoner  was  the  guilty 
on  'j*  and  he  then  pointed  out  to  them  the  proneness  of  the  human  mind  to 
for,  and  often  slightly  to  distort  the  facts,  in  order  to  establish  such  a  propoei- 

Note  to  Rex  v.  Spragg. 

Rex  V.  Cohen,  1  SUrk.  N.  P.  C.  516  (2  E.  C.  L.  R.) ;  Rex  v.  Sutton,  5  B.  &  Ad.  52 
U*  L.  R.). 

Rex  V.  Lea,  2  M.  C.  C.  R.  9 ;  8.  c,  7  C.  &  P.  836  (32  E.  C.  L.  R.). 
Reg.  V.  Chorley,  12  Q.  B.  515  (64  E.  C.  L.  R.) ;  Reg.  v.  Russell,  3  E.  &  6.  942  (7Y  E. 
.) ;  Reg.  17.  Leigh,  10  A.  &  E.  398  (37  E.  C.  L.  R.). 
eg.  V.  Chorlej,  tupra. 

eg.  V.  Russell,  tupra ;  Reg.  v.  Johcsoo,  2  E.  &  E.  613  (105  E.  C.  L.  R.). 
g.  p.  Newman,  1  E.  &  B.  268  (72  E.  0.  L.  R.). 

lb.  Ev.  142.     As  if  a  man  be  found  suddenly  dead  in  a  room,  and  another  be 

nning  out  in  haste  with  a  bloody  sword  ;  this  is  a  violent  presumption  that  he  is 

erer:  for  the  blood,  the  weapon,  and  the  hasty  flight,  are  all  the  necessary  con- 

\  to  such  horrid  facts ;  and  tbe  next  proof  to  the  sight  of  the  fact  itself,  is  the 

those  circumstances  that  do  necessarily  attend  such  fact :  Ibid.     Unless  the 

8  in  such  a  part  of  the  body  that  the  deceased  could  not  have  inflicted  it  him- 

was  shown  that  no  other  person  had  been  in  the  room,  it  is  conceived  that 

mmption  ought  not  to  be  considered  as  conclusive.     In  Ashford  v.  Thornton, 

428,  where  the  subject  of  presumption  in  cases  of  murder  was  much  discussed, 

said,  *'  A  case  might  be  put  where  a  person  should  come  up  and  find  another 

led  with  a  dagger  in  his  body,  and  should  draw  it  out,  or  should,  in  assisting 

1  man,  wrench  the  knife  out  of  the  murderer's  hand ;  then  if  the  murderer 

fing  him  with  the  body,  according  to  this  law  [Bracton]  he  would  be  con- 

ly  of  the  murder,  and  be  immediately  hanged  without  trial."     And,  **  in  the 

e  law,  several  presumptions  which  were  at  one  time  deemed  conclusive  by 

are,  by  the  opinions  of  later  judges,  acting  upon  more  enlarged  principles, 

usive  only  in  the  absence  of  proof  to  the  contrary,  or  have  been  treated  as 

the  discretion  of  the  juries:"  1  Phil.  Ev.  441.     C.  S.  G. 

tions  are  often  divided  into  three  sorts,  violent,  probable,  and  light:  Co. 

;k.  Com.  371.     But  such  a  classification  seems  altogether  useless,  and  the 

mount  to  nothing  more  than  that  in  one  case  the  presumptive  evidence 

'oog,  in  another  less  so,  and  in  another  very  weak :  see  1  Stark.  Bv.  R^^ 
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tioD,  forgetting  that  a  single  circumstance,  which  is  inconsistent  with  such  a  con- 
clasion,  is  of  more  importance  than  all  the  rest,  inasmuch  as  it  destroys  the  hypo- 
thesis of  guilt,  (o) 

There  is  no  difference  between  civil  and  criminal  cases,  with  reference  to  the 
modes  of  proof  by  direct  or  circumstantial  evidence,  except  that  in  the  former, 
where  civil  rights  are  ascertained,  a  less  degree  of  probability  may  be  safely  adopted 
as  a  ground  of  judgment,  than  in  the  latter,  which  affect  life  and  liberty.(rf)* 

{e)  Hodge's  case,  2  Lew.  227.  See  the  very  able  observations  on  this  subject :  1  Stark. 
Bv.  841,  et  seq.,  859,  et  teq, 

(d)  1  Phil.  Ev.  166,  7th  edit.  Perhaps  strong  circumstantial  evidence  in  cases  of 
crimes,  committed  fcyr  the  most  part  in  secret,  is  the  most  satisfactory  of  any  form  whence 
to  draw  the  conclusion  of  guilt:  for  men  maj  be  seduced  to  perjury  by  many  base  motires 
to  which  the  secret  nature  of  the  offence  may  sometimes  afford  a  temptation  ;  but  it  can 
scarcely  happen  that  many  circumstances,  especially  if  they  be  such  over  which  the 
accuser  could  have  no  control,  forming  altogether  the  links  of  a  transaction,  should  un- 
fortunately concur  to  fix  the  presumption  of  guilt  on  an  individual,  and  yet  such  a  con- 
clusion be  erroneous :  1  East  P.  C.  c.  5,  s.  9,  p.  223. 

1  As  to  presumptions  in  criminal  cases  see  People  v.  Orcull,  1  Parker  C.  R.  252 ;  People 
V.  Thayers,  Ibid.  595  ;  People  v.  Vidito,  Ibid.  603.  Proof  that  a  person  conspired  to  com- 
mit a  murder  subsequently  perpetrated,  is  not  in  itself  to  be  taken  as  a  legal  presumption 
of  his  having  aided  ;  but  it  is  to  be  weighed  as  evidence  tending  to  prove  that  fact.  But 
if  it  is  proved  that  there  was  a  conspiracy,  and  that  one  of  the  conspirators  was  in  a  situa- 
tion in  which  he  might  have  given  aid  to  the  perpetrator  at  the  time  of  the  murder,  it  is 
a  legal  presumption  that  he  was  there  to  carry  into  effect  the  preconcerted  crime  ;  and  it 
is  for  him  to  rebut  the  presumption  by  showing  that  he  was  there  for  a  purpose  uncon- 
nected with  the  conspiracy:  Comm.  v.  Knapp,  9  Pick.  496.  , 

On  the  trial  of  criminal  cases,  mathematical  and  metaphysical  certainty,  or  direct  and 
irrefragable  evidence  is  not  necessary ;  all  that  the  law  requires  is  moral  certainty ;  that 
the  jury  whether  the  evidence  be  positive  or  presumptive,  should  be  satisfied  of  the  de- 
fendant's guilt :  Giles  v.  Stata,  6  Geo.  276.  Circumstantial  jevidence  has  been  received  in 
every  age  of  the  common  law,  and  it  is  to  be  acted  on  after  it  has  generated  full  convic- 
tion;  every  thing  calculated  to  elucidate  the  transaction  should  be  admitted,  since  the 
conclusion  depends  on  a  number  of  links,  which  alone  are  weak,  but  taken  together  are 
strong  and  able  to  conclude:  McCann  v.  State,  13  S.  &  M.  471.  The  true  test  of  the 
amount  of  evidence  which  makes  proof  in  criminal  cases,  is  whether  the  circumstances 
proved  produce  moral  conviction  to  the  exclusion  of  every  reasonable  doubt;  and  if  this 
result  is  caused  by  the  evidence,  it  can  make  no  difference  whether  the  testimony  tha^ 
leads  to  it  is  positive  or  circumstantial:  Mickle  v.  State,  27  Ala.  20.  The  cases  whicl 
sustain  this  rule  are  very  numerous :  Law  v.  State,  33  Texas,  37  ;  James  v.  State,  45  Miss- 
572 ;  Orr  v.  State,  34  Geo.  342 ;  People  v.  Strong,  30  Cal.  151  ;  Moore  r.  Ohio,  2  Ohio  (N 
S.)  500  ;  People  v.  Shaler,  28  Cal.  490  ;  State  v.  Johnson,  19  Iowa  230  ;  State  v.  Collint 
20  Ibid.  85  ;  People  v.  Kaatz,  3  Parker  C.  R.  129  ;  Shultz  v.  State,  13  Texas  401  ;  Stephei 
V.  People;  4  Parker  C.  R.  396  ;  Schussler  v.  State,  29  Ind.  394 ;  U.  S.  v.  Isla  de  Cuba, 
Cliff.  295 ;  Comm.  v.  Annis,  15  Gray  197  ;  State  v.  Coleman,  22  La.  Ann.  455  ;  People  - 
Phipps,  39  Cal.  326  ;  Pitts  v.  State,  43  Miss.  472 ;  State  v.  Van  Winkle,  6  Nev.  340 ;  Tom] 
kins  V.  StHte,  32  Ala.  569  ;  Powers  v.  State,  16  Tex.  546  ;  Home  v.  State,  I  Kans.  41 
People  V.  Rullofir,  3  Parker  C.  R.  401 ;  People  v.  Kennedy,  32  N.  Y.  141  ;  Browning 
State,  33  Miss.  47  ;  Comm.  t;.  Kimball,  24  Pick*.  366. 

It  is  equally  well  settled  by  a  host  of  cases  that  if  upon  the  whole  evidence  there  is  a 
sonable  doubt  of  the  prisoner's  guilt  the  jury  ought  to  acquit :  Comm.  v.  Drum,  8  P. 
Smith  9  ;  Shultz  v.  Sute,  13  Texas,  401  ;  People  v.  Zachannais,  32  Cal.  433  ;  People  v.  W 
liams,  Ibid.  280  ;  Bladley  v.  State,  31  Ind.  492  ;  Moon  v.  Sute,  44  Ala.  15  ;  State  v.  Van  Wf 
kle,  6  Nev.  340 ;   Crilley  v.  State,  20  Wis.  231 ;  Ogletree  v.  State,  28  Ala.  693  ;  People  v.  " 
gate,  5  Cal.  127  ;  Donnelly  v.  State,  2  Dutch.  60 ;  Sute  v.  Frank,  5  Jones  (Law)  384 ;  Stat 
Nash,  7  Clarke  347  ;   M'Guire  v.  State,  37  Miss.  369 :   Wise  v.  State,  2  Kans.  419 ;  Ami 
V.  State,  23  Ind.  170;  Mose  v.  State,  36  Ala.  211  ;  State  v.  Oscar,  7  Jones  (Law)  3( 
State  V.  Crawford,  34  Mo.  200  ;   Reins  v.  People,  30  111.  256 ;   Fuller  v.  SUte,  12  Ohio 
S.)  433  ;  McGregor  v.  State,  16  Ind.  9 ;  Comm.  v.  Goodwin,  14  Gray  55  ;  State  o.  Scho 
wald,  31  Mo.  147  ;  State  v.  Lalciger,  4  Minn.  368  ;  People  v.  Arnold,  15  Cal.  476 ;  Stat 
Ostrander,  18  Iowa  435  ;  Warren  v.  Comm.,  1  Wright  45  ;  Connor  v.  State,  34  Texas  6 
Lowder  v.  Comm.,  8  Bush  432  ;  Comm.  v.  Cunningham.  104  Mass.  545  ;  James  v.  State 
Miss.  572.     These  are,  however,  only  the  more  recent  cases. 

Some  question  however  has  been  made  where  the  doubt  arises  upon  the  prisoner's  ^^ 
fence :  State  v.  McCluer,  5  Nev.  132 ;  People  o.  Schyver,  42  N.  Y.  1 ;  Chappel  v.  Sta^^i  ^ 
Cold.  92  ;  People  v.  Stonecifer,  6  Cal.  405. 

On  the  trial  of  an  indictment  the  jury  were  instructed,  that  when  the  government  fcmaw 
made  out  a  primd  facie  case,  it  is  incumbent  on  the  defendant  to  restore  himself  to    ^^ 
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On  a  trial  for  murder,  Pollock,  C.  B.,  said,  '^  There  was  no  doubt  that  it  had 
been  said  that  there  ought  to  be  certainty.     There  ought  to  be  the  highest  cer- 
tainty that  there  was  in  human  affairs ;  and  the  rule  that  Lord  Tenterden  laid  down 
was  this — and  1  pronounce  it  in  his  very  words :  '  The  jury  should  be  persuaded  of 
the  guilt  of  the  prisoner  before  they  find  him  guilty  to  the  same  extent,  (as)  they 
ought  to  have  the  same  certainty  that  they  would  have  in  the  transaction  of  their 
own  mo6t  important  concerns.     They  ought  to  have  the  highest  practicable  degree  of 
certainty;  demonstration  was  not  required,  nor  was  absolute  certainty;  for  that  was 
not  attainable  in  any  case  whatever.     Direct  testimony  might  be  always  got  rid  of 
by  the  suggestion  that  the  witnesses  were  perjured ;  and  they  never  could  have  abso- 
lute positive  certainty ;  it  was  idle  to  speculate  as  to  what  might  be  to  one  man  the 
most  important  matter  in  his  life ;  but  there  were  occasions — with  reference,  for 
instance,  to  the  deepest  interests  of  those  whom  one  loved  most  dearly ;  there  were 
interests  that  might  be  culled  in  question  to  require  the  highest  consideration,  and 
all  the  certainty  that  could  be  attained  in  human  affairs.     He  did  not  think  it  neces- 
saij  to  say  certainty  as  to  this  or  that  particular  matter,  but  it  was  the  certainty 
men  would  require  in  their  own  most  important  concerns  in  life;  and  he  thought 
that  to  hold  any  other  doctrine  or  to  act  on  any  other  view  would  be  to  paralyze  the 
law  entirely  in  its  criminal  application,  and  to  make  it  difficult,  if  not  impossible,  to 
liave  a  satisfactory  administration  of  )uat\ce.' \dd  ) 

One  of  the  most  usual  presumptions  in  criminal  prosecutions  occurs  in  cases  of 
lirceny,  where  upon  proof  of  the  felony  having  been  committed,  and  of  the  pro- 
perty stolen  having  been  shortly  ai'terwards  'bund  in  the  possession  of  the  prisoner, 
it  18  presumed  that  he  actually  stole  it,  unless  he  prove  how  he  came  by  it.(e) 
*So  also  on  an  indictment  for  the  crime  of  arson,  proof  that  property,  which  r-^^i  /» 
wiB  taken  out  of  the  house  at  the  time  of  the  firing,  was  afterwards  found  ^ 
secreted  in  the  possession  of  the  prisouer.  raises  a  presumption  that  the  prisoner 
was  present,  and  concerned  in  the  arson.(/)  So  also  proof  that  clothes,  weapons, 
or  implements,  which  are  shown  to  have  been  previously  in  the  possession  of  the 

{dd)  Reg.  V.  Kohl,  Januarj  12,  186r..     From  the  "Times"  report. 

(e)  Where  two  prisouers  were  indicted  for  stealiug  two  horses,  and  the  case  against 
them  consisted  entirely  of  evidence  to  show  that  both  the  horses  were  found  soon  after 
(be  robbery,  in  the  joint  possession  of  the  prisoners,  and  it  appeared  that  the  horses  had 
^n  stolen  on  different  days,  and  at  different  places,  Littledale,  J.,  compelled  the  prose- 
cutor to  elect  on  which  of  the  two  stealings  he  would  proceed  ;  and  his  lordt>hip  observed 
^iiat  the  possession  of  stolen  property  soon  after  a  robbery  is  not  in  itself  a  felony,  though 
'^raises  a  presumption  that  the  possessor  is  the  thief;  it  refers  to  the  original   taking, 
*'th  all  it«  circumstances :  Rex  v.  Smith,  Ry.  k  Mood.  N.  P.  C.  295.     Where  the  only  evi- 
^^Qce  against  the  prisoner  was  that  three  sheets  were  found  upon  his  bed  in  his  house 
fliree  calendar  months  after  they  had  been  stolen,  and  it  was  urged  that  this  was  too  long  a 
^*i&e  after  the  larceny  to  call  on  the  prisoner  to  give  any  account  how  he  had  become  possessed 
of  them;  and  Rex  v.  Adams,  ante,  vol.  2,  p.  338,  was  relied  upon;  Wightman,  J.,  held  that 
^e  case  must  go  the  jury,  as  it  seemed  to  him  that  it  was  impossible  to  li\y  down  any  defi- 
nite rule  as  to  the  precise  time,  which  was  too  great  to  call  upon  the  prisoner  to  give  an 
aeconnt  of  the  possession,  and  that  in  this  case  there  was  some  evidence,  although  very 
*^hty  for  the  jury  to  consider.     The  prisoner  was  acquitted  :  Reg.  v.  Hewlett,  Salop  Spr. 
^M.  1843,  MS.  C.  S.  G.     See  vol.  2,  p.  337,  et  seq.^  and  Reg.  v.  Knight,  L.  &  C.  378,  and 
^^.  V.  Langmead,  L.  k  C.  427,  in  the  Addenda  to  vol.  2.     Mr.  Starkie  observes  that  **the 
'^ceat  possession  of  stolen  goods  is  recognized  by  the  law  as  atl'ording  a  presumption  of 
K^ilt,  and  therefore,  in  one  sense,  is  a  presumption  of  law,  but  it  is  still  in  eflfect  a  mere 
'^Mnral  presumption;  for  although  the  circumstances  may  weigh  greatly  with  the  jury,  it 
*>  to  operate  solely  by  its  natural  force,  for  a  jury  are  not  to  convict  unless  they  be  actu- 
^ly  continced  in  their  consciences  of  the  truth  of  the  fact.     Such  a  presumption  is, 
therefore,  essenthiUy  different  from  the  legal  presumptions  in  fact  where  a  jury  are  to 
^^fer  that  a  bond  has  or  has  not  been  satisfied,  as  a  few  days  or  even  hours,  more  or  less, 
have  elapsed,  when  the  twenty  years  are  expiring :"  2  Stark.  Evid.  684. 
(/)  Rex  V.  Rickman,  2  Bast  P.  C.  1035. 

pteiamption  of  innocence  in  which  he  was  at  the  commencement  of  the  trial.  It  was 
^cUfthat  this  was  erroneous,  and  that  the  jury  should  have  been  instructed  that  the 
hnnheii  of  proof  was  upon  the  Commonwealth  to  prove  the  guilt  of  the  defendant ;  that 
h«  WM  to  be  presomed  innocent  unless  the  whole  evidence  in  the  case  satisfied  them  that 
he  wu  gnUtj :  Gomm.  v.  Kimball,  24  Pick.  366. 
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prisoner,  were  foand  at  or  near  to  the  spot  where  a  felony  was  committed,  is  fre- 
quently adduced  in  order  to  raise  a  presumption  that  the  prisoner  was  present  at 
the  time  when  the  felony  was  committcd.(^)  The  buying  goods  at  an  under  yalue 
is  said  to  be  presumptive  evidence  that  the  buyer  knew  they  were  stolen.(A)  Upon 
an  indictment  tor  perjury,  in  falsely  taking  the  freeholder's  oath  at  the  election  of 
a  knight  of  the  shire,  in  the  name  of  J.  W.,  it  appearing  by  competent  evidence 
that  the  freeholder's  oath  was  administered  to  a  person  who  polled  on  the  second 
day  of  the  election,  by  the  name  of  J.  W.,  and  who  swore  to  his  freehold  and 
place  of  abode;  and  that  there  was  no  such  person,  and  that  the  defendant  voted 
on  the  second  day,  and  was  no  freeholder,  and  some  time  afterwards  boasted  that 
he  had  done  the  trick,  and  was  not  paid  enough  for  the  job,  and  was  afraid  he 
should  be  pulled  for  his  bad  vote ;  and  it  not  appearing  that  more  than  one  false 
vote  was  given  on  the  second  day's  poll,  or  that  the  defendant  voted  in  his  own 
name,  or  in  any  other  than  the  name  of  J.  W.,  it  was  held  that  there  was  sufficient 
evidence  for  the  jury  to  presume  that  the  defendant  voted  in  the  name  of  J.  W., 
and  consequently  to  find  him  guilty  of  the  charge  as  alleged  in  the  indictment(t) 
^2171  ^Ordinarily  all  instruments  are  written  at  the  time  they  bear  date,  and 
-I  therefore  the  date  of  any  instrument  is  presumptive  evidence  that  it  was 
made  at  the  time  of  that  date.(y)  The  date,  therefore,  of  a  bill  of  exchange  is 
primd  facie  evidence  that  it  was  drawn  at  that  date.(Ar) 

Ordinarily  also  a  bill  of  exchange  is  accepted  shortly,  within  a  few  days,  afler  it 
is  drawn.  The  date  of  the  bill,  therefore,  though  not  evidence  of  the  very  date  of 
the  acceptance,  is  reasonable  evidence  of  the  acceptance  having  taken  place  within 
a  short  time  after  that  day,  regard  being  had  to  the  distance  the  bill  would  have  to 
travel  from  one  party  to  the  other.(/) 

A  very  common  presumption  is  made  by  a  jury  in  favor  of  a  defendant  from  the 
goodness  of  his  character ;  which  subject,  together  with  the  presumption  as  to  the 
intent  of  a  prisoner,  or  his  guilty  knowledge  respecting  the  act  which  is  the  subject 
of  the  indictment,  raised  upon  the  proof  of  prior  acts  unconnected  with  it,  will  be 
considered  in  a  subsequent  chapter,  where  the  rule  as  to  evidence  being  confined  to 
the  points  in  issue  is  discussed. (m)^ 

(g)  Id  Reg.  v.  Stonjer  and  others,  Stafford  Spr.  Ass.  1843,  tor.  Wightman,  J  ,  on  an  in- 
dictment for  burglary  in  the  house  of  Keeling,  evidence  was  given  of  the  finding  of  a 
crowbar  in  the  house  of  one  Bladon,  which  was  near  Reeling's,  and  was  broken  into  the 
same  night,  it  being  proved  that  the  crowbar  had  been  previously  seen  in  the  possession 
of  the  prisoners,  and  a  chest  of  drawers  in  Kecling's  house  having  been  broken  open  by 
such  an  instrument.  Such  is  the  inference  of  guilt  drawn  from  the  discovery  of  a  broken 
knife  in  the  pocket  of  the  prisoner,  the  other  part  of  the  blade  being  found  sticking  in 
the  window  of  a  house,  which  by  means  of  such  an  instrument  bad  been  burglariously 
entered :  1  Stark.  Ev.  844  ;  Qreenl.  £v.  4». 

(A)  AnU^  vol.  2,  p.  567. 

(t)  Rex  V,  Price,  6  East  323.     The  following  is  an  example  of  a  case  of  circumstantial 
evidence  too  weak  for  conviction  :  Two  women  were  indicted  for  coloring  a  shilling  and 
sixpence,  and  a  man  (Isaacs)  as  counselling  them,  &c.     The  evidence  against  him  was,  ,^ 
that  he  visited  them  once  or  twice  a  week  ;  that  the  rattling  of  copper  money  was  beard^E 
whilst  he  was  with  them;  that  once  he  was  counting  something  just  after  he  came  oat^^- 
that  on  going  to  the  room  just  after  the  apprehension,  he  resisted  being  stopped,  anCia 
jumped  over  a  wall  to  escape ;  and  that  there  were  then  found  upon  him  a  bad  three-  ^« 
shilling  piece,  five  bad  shillings,  and  five  bad  sixpences.     Upon  a  case  reserved,  th»-    ^ 
judges  thought  the  evidence  too  slight  to  convict  him :  Rex  v.  Isaacs,  MS.,  Bayley,  J 
anit^  vol.  1,  p.  102.     See  also  ante,  vol.  1,  p.  303,  as  to  presuming  consent  of  parents  to 
minor's  marriage,  on  a  prosecution  for  bigamy, 

(/ )  Roberts  v.  Bethell,  12  0.  B.  778  (74  E.  C.  L.  R  ). 

\k)  Ibid. ;  except  in  case  of  a  bill,  which  constitutes  a  petitioning  creditor's  debt 
bankruptcy.     As  to  the  date  of  letters,  see  vol.  1,  p.  320,  note  (p) 

(l)  Per  Maule,  J.,  Ibid. 

\m)  See  also  as  to  the  presumption  that  a  ship  never  heard  of  has  foundered:  Green  0 

Brown,  2  Str.  1199  ;  Twemlow  w  Oswin,  2  Campb.  85  ;  Houstman  v.  Thornton,  Holt  24  "^j 
Koster  i\  Reed,  6  B.  &  C.  19  (13  E.  G.  L.  R.).  So  where  a  letter,  fully  and  parti caU^cr-iy 
directed  to  a  person  at  his  usual  place  of  residence,  is  proved  to  have  been  put  into  W^ht 

^  When  a  prisoner,  to  rebut  the  effect  of  evidence  tending  to  show  his  guilt,  relies  iip^^a 
a  good  character,  he  must  introduce  evidence  of  such  good  character,  and  it  is  not  •«•  "fl* 
cient  to  rely  upon  the  general  presumption  of  innocence :  State  0.  Ford,  3  Strobh.  517.    V^ 
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Most  important  prcsuroptioos  are  derivable  from  the  conduct  of  the  parties,  as 
well  in  civil  as  in  criminal  proceedings.  If  circumstances  induce  a  strong  suspicion 
of  guilt,  and  where  the  accused  might,  if  he  were  innocent,  explain  those  circum- 
stances consistently  with  his  own  innocence,  and  yet  docs  not  offer  such  explana- 
tion, a  strong  natural  presumption  arises  that  he  is  guilty.  And  in  general,  where 
a  party  has  the  means  of  rebutting  and  explaining  the  evidence  adduced  against 
bim,  if  it  does  not  tend  to  the  truth,  the  omission  to  do  so  furnishes  a  forcible  infer- 
ence against  him.(n)* 

Presumptions  from  a  man's  conduct  operate  in  the  nature  of  admissions ;  for,  as 
against  himself,  it  is  to  be  presumed  that  a  man's  actions  and  representations  corres- 
pond with  the  truth.(o)  And  admissions  may  be  presumed,  not  only  from  the 
declarations  or  acts  of  a  party  accused,  but  even  from  his  acquiescence  or  silence.(jp) 
Where  a  person  is  proved  to  have  suppressed  any  species  of  evidence,  or  to  have 
defaced  or  destroyed  any  written  instrument,  a  presumption  will  arise  that,  if  the 
tmth  had  appeared,  it  would  have  been  against  his  interest,  and  that  his  conduct  is 
attributable  to  his  knowledge  of  this  circumstance. (^) 

*So  the  fabrication  of  evidence  is  calculated  to  raise  a  presumption  against  p^o-i  q 
the  party  who  has  recourse  to  such  a  practice,  not  less  than  when  evidence  ^ 
baa  been  suppressed  or  withheld.(r)     Legal  experience,  however,  has  shown  that 
false  evidence  has  sometimes  been  resorted  t9  for  proving  facts  that  are  true.(s) 

po8t-ofiice,  this  is  eqiiiralent  to  proof  of  delivery  to  the  bands  of  that  person  ;  because  it  is 
a  safe  and  reasonable  presumption  that  it  reaches  its  destination.     Per  Lord  Tenterden, 
Walter  v.  Haynes,  1  R.  &  M.  N.  P.  C.  149. 
(n)  2  Stark.  Evld.  688  ;  1  Stark.  Evid.  862. 

(o)  Ibid.  (p)  2  Stark.  Evid.  17,  21. 

(q)  1  Phil.  Evid.  447,  citing  Harwood  v.  Goodright,  Cowp.  87  ;  1  Stark.  Evid.  847. 
If)  1  Surk.*  Ev.  847. 

(t)  1  Phil.  Ev.  448.  Referring  to  the  3  Institute  232,  where  a  case  is  mentioned  of  an 
ancle,  who  was  hanged  for  the  murder  of  his  niece,  and  who  produced  on  the  trial  a 
child  as  like  unto  her,  both  in  person  and  years,  as  he  could  find,  but  which  upon  ex- 
amination was  found  not  to  be  the  true  child ;  and  it  afterwards  appeared  that  the  niece 
had  run  away,  and  was  alive.    And  also  the  Douglas  Peerage  case,  Appendix  to  Evans' 

omission  to  offer  testimony  to  a  prisoner's  good  character  does  not  authorize  either  the 
iaference  that  it  ia  bad  or  an  argument  to  that  effect :  State  v.  Upham,  38  Maine  261. 
The  crime  being  fully  proved,  a  previous  good  character  avails  nothing  in  defence. 
Otherwise,  if  it  be  doubtful :  People  v.  Hammill,  2  Parker  G.  R.  223. 

For  other  recent  cases  upon  the  subject  of  the  good  character  of  the  accused,  see 
'^eople  t.  Stewart,  28  Cal.  395  ;  People  v.  Gleason,  1  Nev.  173;  Long  v.  State,  11  Fla. 
295;  State  v.  Creson,  38  Mo.  372  ;  Harrington  v.  State,  19  Ohio  264;  McCarty  v.  People, 
^1  111.  231  ;  State  v.  O'Connor,  31  Mo.  389  ;  People  v.*  Lombard,  17  Gal.  316 ;  State  v. 
^ampbey,  4  Minn.  438;  State  v.  Turner,  19  Iowa  144;  Dupree  v.  State,  33  Ala.  380; 
^esej  V.  State,  37  Miss.  327  ;  Hopps  v.  People,  31  111.  385  ;  Eilpatrick  v.  Comm.,  7  Casey 

^  A  party  accused  is  not  bound,  in  order  to  avoid  a  presumption  against  him  arising 
from  circumstantial  evidence,  to  produce  as  witnesses  persons  who  may  by  possibility 
^tTf  knowledge  on  the  subject.     He  need  only  produce  those  who  are  proved  to  have 
pno  BO  circumstanced  as  to  justify  the  conclusion  that  they  must  have  knowledge  which, 
*f  diToIged,  would  throw  light  on  the  subject:  People  v.  M'Wbarter,  4  Barb.  438.     The 
^ffer  of  the  prisoner  to  bribe  the  person  who  has  him  in  custody  to  permit  him  to  escape, 
^od  hit  attempts  to  escape  may  be  given  in  evidence  against  him  :  though  the  offer  and 
attempts  were  made  when  the  prisoner  had  been  committed  on  a  charge  of  a  different 
offence  from  that  for  which  he  was  tried,  the  charges  for  both  offences  being  founded  on 
^iieiame  fact:  Dean  v.  Comm.,  4  Gratt.  541.    On  an  indictment,  evidence  that  the  pri- 
^oer  attempted  to  escape  by  the  use  of  a  false  key,  is  admissible :  Fanning  v.  State,  14 
w.  38<>.    In  an  indictment  for  a  criminal  off'ence,  it  is  admissible  to  prove  that  after  the 
^fcDdant  wai  arrested  upon  a  charge  of  the  alleged  crime,  he  left  the  country  and  for- 
feited hit  recognizance :  Porter  v.  State,  2  Cart.  435. 

Of  flight  as  an  evidence  of  guilt,  see  Hiltner  v.  State,  19  Ind.  48  ;  Marrell  v.  State,  46 
Ala.  80;  Golden  v.  SUte,  25  Geo,  527  ;  Revel  «.  State,  26  Geo.  275  ;  Slate  v.  Hayes,  23 
«o.287;  Sute  p.  Phillips,  24  Ibid.  475  ;  People  v.  Petcher,  15  Mich.  397. 

^t  to  other  presumption  as  of  death  after  an  absence  of  seven  years:  Comm.  f.  Thomp- 

■••16  Allen  591  ;    1 1  Allen  23 ;   Gibson  r.  State,  38  Miss.  313  ;   Puckett  v.  State,  I  Sneed 

^  FreiamiAion  of  life:  Stevens  0.  McNamara,  36  Maine  176.     Of  litigancy:  Wright  v. 

^*^»16  Geo.  160.     There  is  no  legal  presumption  that  acts  done  by  a  wife  in  her 

"^i^ttd'i  ftbience  are  done  under  his  coercion  or  control :  Cumm.  v,  Butler,  1  Allen  4. 
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Other  prepumptions  are  founded  on  the  experienced  continaance  or  permanency 
of  longer  or  shorter  duration,  in  human  affairs.  When,  therefore,  the  existence  of 
a  person,  a  personal  relation  or  state  of  things,  is  once  established  by  proof  the  law 
presumes  that  the  person,  relation,  or  state  of  things  continues  to  exist  as  before, 
till  the  contrary  is  shown,  or  till  a  different  presumption  is  raised  from  the  natuts 
of  the  subject  in  question.  Thus,  where  the  issue  is  upon  the  life  or  death  of  a 
person,  once  shown  to  have  been  living,  the  burden  of  proof  lies  upon  the  party 
who  asserts  the  death. (^)  But  aAer  the  lapse  of  seven  years,  without  intelligence 
concerning  the  person,  the  presumption  of  life  ceases,  and  the  burden  of  proof  is 
devolved  on  the  other  party. (yi)  But  there  is  no  legal  presumption  as  to  the  time 
of  the  death  within  the  seven  years,  and  the  fact  of  the  party  having  been  alive  or 
dead  at  any  particular  period  during  the  seven  years  must  be  proved  by  the  party 
relying  on  it.(t;)  In  one  case,  where  the  presumption  of  life  conflicted  with  that 
of  innocence,  the  court  seem  to  have  considered  that  the  presumption  of  law  was, 
that  the  party  was  not  alive,  when  the  consequence  of  his  being  so  was  that  another 
person  had  committed  a  criminal  tLCt.^w)  But  in  a  subsequent  case,  the  ooart  held 
that  there  was  no  rigid  presumption  of  law  on  such  questions  of  fact  without  refer- 
ence to  the  accompanying  circumstances ;  such,  for  instance,  as  the  age  or  health  of 
the  party ;  and  that  the  proper  question  in  such  cases  was  what  inference  might 
fairly  be  drawn  from  the  evidence  {x) 

^Q-i  q-1  On  the  same  ground,  a  partnership  or  other  similar  relation,  *once  shown 
-'  to  exist,  is  presumed  to  continue  till  it  is  proved  to  have  been  di88olved.(^) 
80  where  an  indictmtmt  alleged  that  the  defendant  made  his  warrant  of  attorney 
directed  to  A.  and  B.,  '^  then  and  still  being  attorneys  of  the  King's  Bench,*'  it  was 
held  that  as  the  defendant,  by  executing  the  warrant,  admitted  them  to  be  attorneys 
at  that  time,  it  must  be  presumed  that  they  continued  to  be  so  at  the  time  when  tne 
indictment  was  found. (xr) 

So  a  party  once  elected  to  an  office  must  be  presumed  to  continue  in  it  nntil  the 
contrary  be  shown.  Thus  a  return  made  to  the  stamp-office  by  a  banking  copart- 
nership in  March,  1841,  stating  a  person  to  be  a  public  officer  of  the  company, 
being  proof  that  he  was  an  officer  at  that  time,  the  presumption  is  that  he  continued 
such  officer  until  November,  1842. (a)  But  if  the  office  had  been  an  annual  offioe, 
it  would  have  been  otherwise.(6) 

So  where  a  building  is  shown  to  have  been  properly  registered  for  the  celebration 
of  marriages,  the  presumption  is  that  it  continued  to  be  registered. (c) 

So  where  a  thing  is  proved  to  have  been  in  a  particular  state  at  one  time,  it  is 

Pothier.  "The  fabrication  of  evidence  does  not,  however,  furnish  of  itself  aoj  presamp* 
tion  0/  law  against  the  innocence  of  the  party,  but  as  a  matter  to  be  dealt  with  by  the 
jury.  Innocent  persons,  under  the  influence  of  terror  from  the  danger  of  their  sitaatioOa 
have  been  sometinies  led  to  the  simulation  of  exculpatory  facts:"  Greenl.  Ev.  43. 

(t)  Greenl.  Ev.  46,  47,  citing  Throgmorton  v.  Walton,  2  Roll.  R.  461  ;  Wilson  p.  Hodges, 
2  East  R.  312  :  Batton  v.  Bigelow,  1  Pet.  C.  C.  R.  452.     See  3  Stark.  Ev.  937. 

(tt)  Greenl.  Ev.  47,  citing  Hopewell  v.  De  Pinna,  2  Campb.  113.  See  I  Phil.  Ev.  449  ^ 
Doe  d.  George  v.  Jesson,  6  East  R.  80  ;  Doe  d.  Lloyd  v.  Deakin,  4  B.  &  A.  433  (6  E.  G.  L«  . 
R.) ;  Watson  f).  King,  I  Stark.  R.  121  (2  E.  0.  L.  R.).  It  has  been  held  in  America  nott.o 
be  necessary  that  the  party  be  proved  to  be  absent  from  the  United  States ;  it  is  suflBciecm.t 
if  it  appears  that  he  has  been  absent  for  seven  ye&T9  from  the  particular  State  of  his  res  ib.  - 
dence,  without  having  been  heard  from  :  Greenl.  Ev.  47,  note  5,  citing  Newman  -vr* 
Jenkins,  10  Pick.  515 ;  Innis  v.  Campbell,  1  Rawle  373  ;  Spurr  v.  Trimble,  1  A.  K.  Mar^sli 
278  ;  Wambough  v.  Skenk,  1  Pcnningt.  167  ;  Woods  v.  Woods,  2  Bay.  476 ;  1  New  Yo  m-k 
Rev.  Stat.  749„s.  6. 

(p)  Doe  d.  Knight  v.  Nepean,  6  B.  ft  Ad.  86  (27  E.  C.  L.  R.) ;  2  M.  &  W.  894. 

(w)  Rex  V.  Twyning,  2  B.  &  Aid.  386,/>o«<,  p.  221,  note  {q). 

(x)  Rex  V.  Harborne,  2  A.  ft  E.  540  (29  E.  G.  L.  R.),  ante,  vol.  1,  p.  320.     Upon  an  isiW* 
of  the  life  or  death  of  a  party,  the  jury  may  find  the  fact  of  death  from   the  lapse  o'f  i 
shorter  period  than  seven  years,  if  other  circumstances  concur:  as  if  the  party  sailed     00 
a  voyage,  which  should  long  since  have  been  accomplished,  and  the  vessel  bad  not  b^o 
heard  of:  Greenl.  Ev.  47,  referring  to  In  re  Button,  1  Curt.  595. 

(y)  Greenl.  Ev.  48 ;  2  Stark.  Ev.  688  ;  Alderson  v.  Clay,  1  Stark.  R.  406  (2  B.  C.  L.  B-j- 

[z)  Rex  V  Cooke,  7  C.  ft  P.  559  (32  E.  C.  L.  R.),  Patteson,  J. 
a^  Steward  v.  Dunn,  12  M.  ft  W.  656.        (b)  Per  Parke,  B.,  Ibid.  * 

[c)  Reg.  V.  Manwaring,  D.  ft  B.  132. 
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presamed  to  have  been  Id  that  state  at  a  former  time,  unless  there  be  evidence  that 
ftt  some  previous  time  it  was  in  a  different  state. (</)  Where,  therefore,  in  order  to 
prove  certain  assessments  of  land-tax,  the  signatures  of  certain  persons  to  them 
were  proved,  and  it  was  shown  that  those  persons  had  acted  as  commissioners  after 
the  date  of  the  signatures,  but  there  was  no  evidence  of  their  havin<rso  acted  before, 
it  was  held  that  the  acting  as  commissioners  within  a  reasonable  time  after  the  date 
of  the  signatures  was  evidence  that  they  were  commissioners  at  that  time ;  for  the 
inference  might  be  carried  upwards  as  well  as  downward.(f) 

The  opinions  also  of  individuals  once  entertained  and  expressed,  and  th^  state 
o/mmd,  once  proved  to  exist,  are  presumed  to  remain  unchanged  till  the  contrary 
appears.  Thus  the  members  of  a  Christian  community  being  presumed  to  entertain 
the  common  faith,  no  man  is  supposed  to  disbelieve  the  existence  and  moral  govern- 
ment of  God  till  it  is  shown  from  his  own  declarations.  In  like  manner,  every  man 
ift  presumed  to  be  of  sane  mind  till  the  contrary  is  shown ;  but  if  derangement  or 
imbecility  be  proved  or  admitted  at  any  particular  period,  it  is  presumed  to  continue 
till  disproved.(/) 

Besides  the  presumptions  which  a  jury  may  make  from  circumstantial  evidence, 
there  are  also  presumptions  of  law.  Thus,  on  every  charge  of  murder,  the  fact  of 
killing  being  first  proved,  the  law  presumes  it  to  have  been  founded  on  malice  till 
the  omtrary  *appear;  and  therefore  all  circumstances  alleged  byway  of  r*»>2n 
justification,  excuse,  or  alleviation,  must  be  proved  by  the  prisoner,  unless  *- 
they  arise  out  of  the  evidence  produced  against  him.(^) 

Indeed,  it  is  a  universal  principle,  as  Lord  Ellenborough  observed  in  the  case  of 
Rfx  V.  DiODon,{h)  that  when  a  man  is  charged  with  doing  an  act,  of  which  the 
prubable  consequences  may  be  highly  injurious,  the  intention  is  an  inference  of  law 
resulting  from  the  doing  the  act.     In  the  case  of  Rex  v.  Sheppard,(i)  uttering  a 
forged  stock  receipt  to  a  person  who  employed  the  prisoner  to  buy  stock  to  that 
amount,  and  advanced  the  money,  was  held  sufficient  evidence  of  an  intent  to  de- 
fraud that  person  ;  and  it  was  further  held,  that  the  oath  of  the  person  to  whom  the 
noeipt  was  uttered,  that  he  believed  that  the  prisoner  had  no  such  intent,  would  not 
repel  the  presumption  of  an  intention  to  defraud.     80  where  the  prisoner  was 
indicted  (under  the  repealed  statute,  43  Geo.  3,  c.  58)  for  setting  fire  to  a  mill, 
vith  intent  to  injure  the  occupiers  thereof,  it  was  held,  that  an  injury  to  the  mill 
b^Dgthe  necessary  consequence  of  setting  fire  to  it,  the  intent  to  injure  might  be 
inferred;  for  a  man  must  be  supposed  to  intend   the  necessary  consequence  of  his 
own  act (y)     80  in  prosecutions  for  forgery,  a  jury  ought  to  infer  the  inti^nt  to 
defraud  the   person  who  would  have  to  pay  the  instrument  if  it  were  genuine, 
kHbough,  from  the  manner  of  executing  the  forgery,  or  from  that  person's  ordinary 
caution,  it  would  not  be  likely  to  impose  on  him,  and  although  the  object  was 
general  to  defraud  whoever  might  take  the  instrument,  and  the  intention  of  deiraud- 
u^  in  particular  the  person  who  would  have  to  pay  the  instrument,  if  genuine,  did 
Neuter  into  the  prisoner's  contemplation. (A;) 

In  the  case  of  Rex  v.  Fuller  and  another  (/)  the  twelve  judges  were  of  opinion, 
^hu  the  having  in  possession  a  large  quantity  of  counterfeit  coin  unaccounted  for, 

{i)  Rex  V.  Bordet,  4  B.  ft  Aid.  124  (6  E.  C.  L.  R  ),  per  Best,  J.  In  this  case  a  letter  was 
dtlitered  to  a  person,  unsealed,  in  Middlesex,  and  it  was  held  that  it  must  be  presumed 
^h«tit  was  sent  in  that  state  from  Leicestershire,  there  being  no  evidence  to  the  contrary. 

(0  I^  d,  Hopley  v.  Young,  8  Q.  B.  63  (55  E.  G.  L.  R.).  Where  a  demise  in  ejectment 
^ailaid  on  the  2d  of  May,  it  was  held  that  the  jury  might  presume  from  the  evidence  of 
^tre  being  no  sufficient  distress  on  the  premises  tome  time  in  May,  that  there  was  none  in 
^v  before  the  2d,  nor  on  the  6th  of  June,  when  the  declaration  was  served :  Doe,  lessee 
«C{)Belt,  tr.  Puchau,  15  East  R.  286. 

(/)Greenl.  Er.  48;  Attorney-General  v.  Parnther,  3  Bro.  Gh.  G.  443. 

(^)  Foit.  255 ;  1  East  P.  G.  c.  5,  s.  106,  p.  340. 

(A)3  M.  k  S.  15.     See  also  ante,  vol.  2,  p.  774,  1019. 

(t)  R.  fc  R.  169  ;  ante,  vol.  2,  p.  775. 

(;)  Rex  9.  Parrington,  R.  k  R.  207 ;  ante^  vol.  2,  p.  1045. 

J^]  Kez  9.  Mazagora,  R.  k  R.  291 ;.  anle^  vol.  2,  p.  787.     See  also  Reg.  v.  Hill,  2  M.  G.  G. 

■^30,«i^Tol.  2,  p.  779. 
OK.  fc  R.  308  ;  antet  vol.  1,  p.  86. 
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and  that  without  any  circumstance  to  induce  a  belief  that  the  defendants  were  the 
makers,  was  evidence  of  having  procured  it  with  intent  to  utter  it.(m) 

It  seems  to  be  a  presumption  not  admitting  of  proof  to  the  contrary,  thatapenon 
under  the  age  of  fourteen  is  unable  to  commit  the  crime  of  rape;(n)  and  abothat 
an  infant  under  the  age  of  seven  cannot  be  guilty  of  felony  ;(o)  and  it  is  a  primA 
facie  presumption  that  a  person  under  the  age  of  fourteen  is  not  guilty  of  a  felonioos 
intention,  until  evidence  be  produced  to  show  that  he  is  doli  cnpax;  for  then  itb 
said,  malitia  svpplet  8ctatem.(py 

*2'^n  ^"  general,  however,  a  presumption  of  law  arises  in  favor  of  *innooenoc 
-'  until  the  contrary  is  proved  ;(q)  and  it  arises  not  only  in  matters  essentiilly 
criminal,  but  in  every  instance  the  rule  is,  that  illegality  is  never  to  be  presumed, 
but  that  the  presumption  always  is,  that  a  party  complies  with  the  law.(r)  So  it  is 
a  legal  maxim,  that  *'  omnia  prsemimuntur  esse  rife  et  soltvnniter  acta  donee  probetur 
in  contrarium  f\s)  and,  therefore,  it  is  a  general  presumption  of  law,  that  a  person 
acting  in  a  public  capacity,  as  a  peace  officer,  justice  of  the  peace,  constable,  &c., 
is  duly  authorized  to  do  so;(^)  and  that  even  in  a  case  of  murder. (u)  Andthift 
rule  of  evidence  runs  through  all  offices  from  that  of  a  judge  to  that  of  a  vestry 
clerk. (r/ 

Evidence  that  a  party  has  acted  as  an  officer  at  a  particular  time  raises  a  pre- 
sumption not  only  that  he  continued  to  be  such  officer  after  that  time,  but  that  b^ 
was  such  officer  at  a  reasonable  time  previously. (ir) 

(m)  See  further  as  to  the  primary  iDtention,  including  the  collateral  one  im])uted  in  ttB  ^ 
indictment,  and  the  necessary  proof  of  ihe  particular  intent  laid :  ante^  vol.  I,  p.  9J*0,  ^^' 
aeq.\  2  Stark.  Ev.  573. 

(n)  1  Hale  P.  C.  630  ;  Rex  ».  Groombridge,  7  C.  &  P.  582  (32  E.  0.  L.  R.) ;  Rex  v.  Elde  ^ 
shaw,  3  C.  &  P.  396  (14  E.  C.  L.  R.),  ante,  vol.  1,  p.  8. 

(o)  1  Hale  P.  C.  27,  ante^  vol.  I,  p.  7. 

\p)  I  Phil.  Evid.  443,  citing  Rex  v.  Owen,  4  C.  &  P.  236  (19  E.  C.  L.  R).  ^ 

{q)  Rex  V.  Twyning,  2  B.  &  A.  386,  in   which   case,  a  woman   having  married  agi^ 
within  the  space  of  twelve  months  after  her  husband  had  left  the  country,  the  preiom   ^ 
tion  that  she  was  innocent  of  bigamy  was  held  to  preponderate  over  the  usual  presam     ~ 
tion  of  the  continuance  of  life.     But  see  Rex  v.  Harborne,  anU,  p.  218,  note  (x). 

(r)  Sissons  v.  Dixon,  5  B.  &  C.  758  (11  E.  C.  L.  R.).     See  also  Bennett  v.  Clongh,  1 
&  A.  401,  which  was  an  action  against  a  carrier  for  losing  a  parcel,  containing  somebft"^ 
notes,  stamps,  and  a  letter.     For  the  defendant  it  was  said,  that  the  42  Geo.  3,  c.  81,  8. 
made  it  illegal  to  send  a  letter  in  a  parcel,  and  that  the  plaintiff  therefore  could  not 
cover.    But  there  is  a  proviso  in  that  section,  that  it  shall  not  extend  to  any  letter  c< 
cerning  goods,  sent  by  a  common  carrier  of  goods,  to  be  delivered  with  the  goods 
which   it  relates ;  and  the  court  held,  that  as  illegality  is  never  presumed,  the  defendf 
should  have  given /^rimd/ffc/e  evidence  that  the  letter  did  not  concern  the  stamps  w 
which  it  was  sent.     See  also  Rodwell  v.  Redge,  1  C.  &  P.  220  (12  E.  G.  L.  R.). 

(«)  As  that  a  marriage  was  lawfully  celebrated.     See  Reg.  r.  Manwaring,  D.  &  B.  I 
anie^  vol.  1,  p.  307. 

(t)  Rex  V.  Verelst,  3  Campb.  432  ;  Gordon's  case,  1  Leach  515  ;  s.  c,  1  East  P.  C. 
312,  315. 

(t/)  By  Buller,  J.,  in  Berryman  v.  Wise,  4  T.  R.  366.     See  also  Rex  o.  Reese,  6  C.  ^ 
606  (25  E.  C.  L.  R.) ;  Rex  v.  Borrett,  6  0.  &  P.  124  ;  Butler  v.  Ford,  3  Tyrw.  677  ;  1  C—     1 
k  R.  662  ;  Reg.  v.  Murphy,  8  C.  &  P.  297  (34  E.  0.  L.  R.). 

(V)  Per  Patteson,  J.,  in  Marshall  v.  Lamb,  5  Q.  B.  115  (49  E.  0.  L.  R.).  See  Do^  ' 
Bowley  v.  Barnes,  8  Q.  B.  1037  (55  E.  C.  L.  R.),  where,  acting  as  churchwardens  ^f 
overseers  at  the  time  of  a  demise  in  an  ejectment,  was  held  suthcient :  Wolton  v.  Gflu"^^^' 
16  Q.  B.  48  (71  E.  C.  L.  R.) ;  where  a  soldier  had  been  enlisted  more  than  three  w^^^^ 
and  had  been  employed  to  enlist  recruits,  and  had  done  so,  and  it  was  held  that  itm*^^ 
be  presumed  that  he  had  been  attested.  In  this  case  Erie,  J.,  mentioned  an  anonyoc^^^ 
case,  where,  in  support  of  a  marriage,  the  only  proof  that  the  party  who  performed.  ^^ 
ceremony  was  a  priest,  was  the  fact  that  he  performed  it ;  and  this  was  held  enough.  ^^ 
also  Plumcr  v.  Brisco,  1 1  Q.  B.  46  (63  E.  C.  L.  R.) ;  Bunbury  v.  Matthews,  1  C.  &  K.  380  (^^ 
E.  C  L.  R.). 

(w )  Doe  d.  Uopley  v.  Young,  ante,  p.  219  ;  Steward  v.  Dunn,  12  M   k  W.  655,  ante^  p.  ^^^* 

1  State  V.  Goin,  9  Humph.  195. 

'  Dean  r.  Gridley,  10  Wend.  254.  So  the  presumption  is  that  an  officer  has  doa^  ^^ 
duty:  Winslow  v.  Beall,  6  Call  44.  All  acts  of  public  offence  and  especially  of  jadi^i*^ 
tribunals  acting  within  their  jurisdiction  are  presumed  to  be  done  rightly  until  the  co^' 
trary  is  proved:  Dyson  o.  State,  26  Hiss.  362;  State  v.  Lawson,  14  Ark.  114;  W»rd  •• 
Barrows,  2  Ghio  (N.  S.)  241. 
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The  general  rule  applicable  to  the  doctrine  of  presumptioo  is,  that  we  are  to  pre- 
nme  that  which  reasonably  accounts  for  the  existing  state  of  things.(a;)  Thus  the 
elations  of  landlord  and  tenant,  of  partnership,  and  of  marriage,  are  frequently 
^resumed  from  the  conduct  of  the  parties  being  consistent  with  that  state  of  things, 
nd  more  consistent  with  that  state  than  any  other.(y) 

It  may  be  proper  here  to  mention  the  two  well-known  cautions  of  Lord  Hale 
especting  presumptive  evidence,  viz.:  1.  That  a  person  should  never  be  convicted 
or  stealing  the  goods  cujmdam  ^upioti^  because  he  cannot  give  an  account  rMt}<^ 
»f  bow  he  came  by  them,  unless  there  be  due  proof  made  that  a  felony  was  ^ 
ommitted  of  these  goods.  2.  That  a  person  should  never  be  convicted  of  murder 
ir  manslaughter,  unless  the  fact  were  proved  to  be  done,  or  at  least  the  body  found 
lead.(z) 

Sec,  IT. —  The  best  possible  Evideiice  must  be  produced. 

It  is  a  general  rule  that  you  must  give  the  best  evidence  that  the  nature  of  the 
thing  is  capable  of  :(a)  the  true  meaning  of  which  rule  is  not  that  in  every  matter 
there  must  be  all  that  force  and  attestation  that  by  any  possibility  might  have  been 
eathercd  to  prove  it,  and  that  nothing  under  the  highest  assurance  possible  shall  be 
given  in  evidence,  but  that  no  such  evidence  shall  be  brought  that  ex  nnturd  rei 
sapposes  still  greater  evidence  behind  in  the  party's  possession  or  power ;  for  such 
evidence  is  altogether  insufficient,  and  proves  nothing,  as  it  carries  a  presumption 
^th  it  contrary  to  the  intention  for  which  it  is  produced.  For  if  the  other  greater 
eridence  did  not  make  against  the  party,  why  did  he  not  produce  it  to  the  court? 
^8  if  a  man  offer  a  copy  of  a  deed  or  will  where  he  ought  to  produce  the  original, 
t4ii8  carries  a  presumption  with  it,  that  there  is  something  more  in  the  deed  or  will 
that  makes  against  the  party,  or  else  he  would  have  produced  it;  and,  therefore,  the 
proof  of  a  copy  in  this  case  is  not  evidence  :(6)  but  if  he  prove  the  original  deed  or 
^U  in  the  hands  of  the  adverse  party,  or  to  be  destroyed  without  his  default,  a 
oopy  will  be  admitted,  because  then  such  copy  is  the  best  evidence :  the  presump- 
tion of  greater  evidence  behind  in  the  party's  possession  being  overturned  by  posi- 
tife  proof.(c) 

Hence  it  appears  that  evidence  of  an  inferior  quality,  or,  as  it  is  called,  secondary 

endence,  cannot  be  received  until  it  be  shown  that  no  evidence  of  a  superior  quality, 

cr,i8  it  is  termed,  primary  evidence,  can  be  produced.     It  becomes  necessary,  there- 

ibre,  to  consider,  1st,  What  is  primary  evidence.     2dly,  What  is  a  sufficient  ground 

for  the  admission  of  secondary  evidence.     3dly,  What  is  good  secondary  evidence. 

1.  What  is  primary  evidence.     It  has  already  appeared  that  it  is  the  quality  and 

Hot  the  quantity  which  the  rule  requiring  the  best  possible  evidence  regards.    Thus, 

if  a  will  of  lands  is  to  be  proved,  the  primary  proof  of  the  contents  is  the  will 

itKflf ;  and  neither  an  exemplification  under  the  great  seal,  nor  the  probate  in  the 

•piritoal  court,  will  be  admissible  :((^)  but  one  of  the  three  subscribing  witnesses 

will  be  sufficient,  without  calling  the  others  to  prove  the  execution,  if  he  can  speak 

to  all  the  requisites  of  attestation,  and  the  jury  believe  him.(e)     So  if  there  are 

KTeral  ^subscribing  witnesses  to  a  deed,  and  all  are  proved  to  be  dead,   r^ono 

proof  of  the  signature  of  one  will  be  sufficient;  for  the  proof  is,  as  far  as  it  goes,   ^ 

(i)  Per  Baylcy,  J.,  Rex  v.  St.  Marylebone,  4  D.  &  R.  475. 

(jr)  Per  Erie,  J.,  Reg.  v.  FordiDgbridge,  K.,  B.  k  E.  673  (96  E.  C.  L.  R.),  where  a  witness 
proved  that  more  than  sixty  years  before  be  lived  with  the  same  master  as  the  pauper, 
^  believed  him  to  be  an  apprentice,  and  that  he  was  instructed  by  a  journeyman,  and 
^ged  and  boarded  in  the  liouse,  with  two  others,  who  were  instructed  in  the  art  of  a 
^lor,  and,  after  proof  of  due  search  for  the  indentures  without  success,  it  was  held  that 
^U  itate  of  things  could  only  be  accounted  for  by  the  existence  of  an  indenture  of 
APfrcDticeihip. 

U)  2  Hale  P.  C.  290.  (a)  Bull.  N.  P.  293. 

(*)lbid.;  Gilb.  Ev.  13.  (c)  Bull.  N.  P.  293. 

[i)  Bull.  N.  P.  246.     But  the  probate  is  the  best  evidence  as  to  personality. 

U)  Ball.  N.  P.  264.     So  the  execution  of  a  will  has  been  held  to  be  proved  by  evidence 

^tbe  testimony  of  one  of  the  subscribing  witnesses,  who  was  dead,  given  on  a  trial 

||tveeD  the  tame  parties,  although  another  attesting  witness  was  present  and  not  called  : 

^vigbtv.  Doe  d.  Tatham,  I  A.  ft  E.  3  (28  E.  C.  L.  R.).     See  also  Doe  d.  Spilsbury  r.  Bur- 

*««,*A.t  E.  1  (31E.  C.  L.  R.). 
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complete,  and  not  inferior  in  its  kind  to  any  that  can  be  produced.(/*)  So  for  the 
purpose  of  proving  handwritin<;,  where  it  happens  to  be  a  case  where  there  would 
be  no  objection  to  the  competency  of  the  writer  himself,  it  is  not  necessary  to  call 
him :  it  is  sufficient  to  prove  it  by  the  evidence  of  some  one  acquainted  with  the 
general  character  of  his  writing,  who,  on  inspection,  can  say  he  believes  it  to  be  the 
handwriting  of  the  party.  Thus,  where  the  signature  of  a  magistrate  to  a  deposi- 
tion is  to  be  proved,  it  is  usually  d'>ne  by  a  witness  acquainted  with  the  general 
character  of  his  writing,  without  calling  the  magistrate  himself.  The  evidence  of 
such  a  witness  is  not  in  its  nature  inferior  or  secondary ;  and  though  it  may  generally 
be  true  that  the  writer  is  best  acquainted  with  his  own  handwriting,  and,  therefore, 
his  evidence  will  in  general  be  thought  the  most  satisfactory,  yet  his  knowledge  is 
ac<|uired  precisely  by  the  same  means  as  the  knowledge  of  other  persons  who  have 
been  in  the  habit  of  seeing  himwrite.(^)  And  it  seems,  that  on  the  same  principle, 
the  evidence  of  such  persons  is  as  much  primary  evidence  to  disprove  his  handwritng 
as  to  prove  it. (A)  On  an  indictment  for  unlawfully  assembling,  it  was  held,  that  a 
paper  which  had  been  delivered  by  Hunt  to  the  witness  at  a  meeting,  as  a  copy  of 
certain  resolutions  about  to  be  proposed  and  read,  and  which  corresponded  with 
what  the  witness  heard  read  from  a  written  paper,  was  admissible  as  evidence  of 
those  resolutions,  without  giving  the  defendant  notice  to  produce  the  original.(t) 
And  in  the  same  case,  it  was  decided  that  parol  evidence  of  inscriptions,  or  devices 
on  banners  and  flags  displayed  at  the  meeting,  was  admissible  without  producing 
the  originals,  though  it  appeared  that  they  had  been  seized  by  the  police  officers, 
and  therefore  might  have  been  produced  on  the  part  of  the  prosecution.(y) 

The  contents  of  a  written  instrument  can  only  be  proved  by  the  instrument  itself^ 
unless  it  be  lost,  or  in  the  hands  of  the  other  party :  and  the  declarations  of  the 
party  against  whom  it  is  to  be  proved  were  once  held  inadmissible  for  this  purpose, 
unless  the  non-production  of  the  instrument  were  accounted  for.(A;)     And,  generally 
speaking,  parol  evidence  is  secondary  in  its  nature  to  written  evidence :  and  where 
a  written  instrument  is  required  by  law,  or  made  by  a  private  compact  to  express 
the  intention  of  the  parties,  it  possesses  a  force  and  authority  superior  to  any  other 
evidencc.(/)     Thus  when  an  agreement  has  been  reduced  into  writing,  the  writing 
^09 1-1  itself  must  be  produced  (m)     And  although  *a  day-book  be  the  best  evidence 
^  to  prove  any  matter  entered  in  it,  yet  it  is  not  necessary  to  produce  it  to  proves 
that  no  entry  of  a  iact  was  made  in  it. (71)     But,  in  many  instances,  the  mere  ezistenc^sa 
of  written  evidence  will  not  exclude  independent  parol  evidence  to  prove  the 
fact.     Thus,  where  upon  letting  premises  to  a  tenant,  a  memorandum  of  agreemen' 
was  drawn  up,  the  terms  of  which  were  read  over  and  assented  to .  by  him,  and  L 
was  then  agreed  that  he  should  on  a  future  day  bring  a  surety,  and  sign  the  a|^ 
ment,  it  was  held  that  the  existence  of  this  memorandum  did  not  preclude  pai 
evidence  of  the  terms  of  the  letting,  (o)     So  where  a  verbal  contract  is  made  fc 
the  sale  of  goods,  and  it  is  put  into  writing  ailerwards  by  the  vendor's  agent,  fi 
the  purpose  of  assisting  his  recollection,  but  not  signed  by  the  vendor,  the  terms  »- 
the  contract  may  be  given  in  evidence  on  the  part  of  the  vendor,  without  producii 


(/)  1  Phil.  Ev.  418. 

Iff)  1  Phil.  Ev.  223,  7th  edit. ;  ante^  vol.  2,  p.  819. 

(A)  Ante,  vol.  2,  p.  818. 

h)  Rex  V.  Hunt,  3  B.  &  A.  566  (5  E.  C.  L.  R.) ;  antgy  vol.  1,  p.  404. 

(y )  Ibid.     Abbott,  C.  J.,  said,  **  If  we  were  to  hold  that  what  was  inscribed  00  a  bani 
could  not  be  proved  without  the  production  of  the  banner,  I  do  not  know  upon  wl 
reason  the  witness  should  be  allowed  to  mention  the  color  of  the  banner,  or  even  to 
be  saw  the  banner  displayed  ;  for  the  banner  itself  may  be  said  to  be  the  best  possl 
evidence  of  its  existence  and  of  its  color." 

(k)  Bloxam  r.  Elsie,  1  R.  &  M.  N.  P.  C.  187,  Abbott,  C.  J.     But  see  pott,  p.  244. 

(/)  1  Stark.  Ev.  504. 

(fn)  Brewer  v.  Palmer,  3  Esp.  213,  cor.  Lord  Eldon,  G.  J. ;  Sinclair  v.  Stevenson,  1  C7-  A 
P.  582  (12  E.  C.  L.  R.),  cor.  Best,  C.  J. 

(n)  In  Macdoanell  v.  Evans,  11  G.  B.  930  (73  E.  G.  L.  R.),  Maule,  J.,  said,  «Sappo90  « 
man  is  asked  whether  he  made  an  entry  in  his  day-book,  and  he  says  No,  it  caono'K  be 
necessary  to  produce  the  book." 

(o)  Doe  V.  Cartwright,  3  B.  &  A.  326  (5  E.  G.  L.  R.).     See  alio  Wilson  v.  Bowie,  I  C  *       j 
P.  8  (12  E.G.  L.  R.}.  J 
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the  writing. (jp)     Where  a  party  paying  money  has  taken  a  receipt,  the  circumstance 
of  a  payment  having  heen  acknowledged  in  writing  does  not  make  such  writing 
exclusively  primary  evidence  of  the  fact ;  but  he  may  show  the  ptiyment  by  a  per- 
son who  saw  the  money  paid,  or  by  ttie  admission  of  the  other  party  to  that  effect  (^> 
If  several  persons  be  witnesses  of  the  same  fi)ct,  and  one  of  them,  to  aa^^ist  his 
memory,  makes  a  memorandum  of  it,  this  circumstance  would  not  cxcludo  the  testi- 
mony of  the  other  witnesses  (r)     So  parol  evidence  of  what  a  pers  >n   said  on   the 
hearing  of  an  information  for  a  trespass  in  pursuit  of  game,  under  the  1  &  2  Will. 
4,  c.  32,  is  admissible,  although  there  be  a  deposition  which  is  not  produced,  as  there 
is  no  Act  of  Parliament  requiring  the  magistrates  to  tiikc  down  the  evidence  in  such 
a  case ;  but  it  is  otherwise  in  the  case  of  felony,  where  the  depositions  must  be 
produced,  because,  by  statute,  magistrates  are  bound  to  take  down  what  the  witne.sse8 
8ay.(«)     So  where  the  defendant  made  a  charge  against  the  plaintiff  before  a  uiagij?- 
trate,  and  what  he  said  was  taken  down  by  the  clerk,  but  not  signed  either  by  the 
defendant  or  the  ma^strate,  and  the  case  was  subsequently  heard  and  depositions 
taken ;  Cresswell.  J  ,  held  that  parol  evidence  was  admissible  of  what  was  said  on 
the  first  examination. (^)     So  though  an  entry  of  a  marriage  may  have  been  made 
in  the  parish  register  according  to  the  Marriage  Act,  such  entry  do'*s  not  become 
the  only  primary  evidence  of  the  marriage,  but  it  may  also  be  proved  by  any  one 
wbo  witnessed  it;  and,  indeed,  in  all  cases  except  actions  for  criminal  conversation, 
tnd  indictments  for  bigamy,  by  reputation. (m)     Where,  in  order  to  prove  a  demand 
for  the  *purpose  of  bringing  an  action  of  trover  for  a  lease,  a  witness  stated   r:|t,>.>r 
tbt  he  had  verbally  required  the  defendant  to  deliver  up  the  lease,  and  at  '- 
the  same  time  served  a  notice  in  writing  on  him  to  the  same  effect ;  Lord  Ellen- 
borough,  C.  J.,  held  that  the  written  notice  need  not  be  produced ;  for  the  notices 
bemjij  concurrent  and  independent,  either  might  be  proved  as  evidence  of  the  con- 
^r8ion.(F) 

The  above  are  instances  of  modes  of  proof  which,  notwithstanding  the  existence 
of  other  evidence  which  might  be  more  satisfactory,  are  yet  in  their  nature  primary, 
•nd  consequently  available.  It  may  be  useful  to  mention  also  some  examples  of 
what  is  not  the  best  possible  evidence,  and  therefore  inndmissiblc.  Upon  an  indict> 
>»ent  for  having  set  fire  to  a  house,  with  intent  to  defraud  an  insurance  company, 
the  policy  is  the  best  evidence  to  prove  that  the  house  was  insured,  and  an  entry  to 
thit  effect  in  the  books  of  the  insurance  office  is  but  secondary  evidence.(ir)  1  o 
proTe  the  oaths  required  by  the  Toleration  Act,  parol  evidence  was  held  secondary, 
•nd  inadmissible;  because  they  were  matters  of  record  in  the  court  where  they 
^ere  sworn  (x)  Courts  of  record  speak  by  means  of  their  records  only ;  and, 
t^herefore,  the  acts  of  a  court  can  be  proved  in  no  other  manner.  Thus,  parol  cvi- 
<i^ce  is  inadmissible  to  show  the  day  on  which  a  trial  at  nisi  prius  took  place ;  for 

(p)  Dalison  v.  Stark,  4  Esp.  163. 

iq)  Rtmbert  v.  Cohen,  4  Esp.  213  ;  Jacob  v.  Lindsay,  1  East  R.  460.  And  if  the  receipt 
^erc  on  unstamped  paper,  it  may  be  used  by  a  witness,  who  saw  it  given,  to  refresh  his 
ttmory:  4  Eap.  213. 

{f]  1  Stark.  Ev.  604.  So  in  Layer's  case  for  high  treason,  Mr.  Stanley,  an  under-secre- 
^*7of  state,  gave  evidence  of  L.'s  confessions,  upon  his  examination  before  the  council, 
'^bich,  thoogb  taken  in  writing,  was  not  produced  :  12  Vin.  Abr.  96,  tit.  Ecidence^  A.  b. 
623,  pi.  7. 

(<)  Robinson  v.  Vaugbton,  8  C.  ft  P.  252  ^34  E.  C.  L.  R.),  Alderson,  B. 
(0  JetDS  V.  Wbeedon,  2  M.  k  Rob.  486. 

(*)  Morris  V.  Miller,  1  W.  Bl.  632.  It  may  also  be  observed  that,  in  order  to  make  the 
PMaction  of  the  writing  necessary,  it  must  appear  to  relate  to  the  matter  in  question. 
^n«  where  parol  evidence  is  offered  to  prove  a  tenancy,  it  is  not  a  valid  objection,  that 
ji^creisiome  written  agreement  relative  to  the  holding,  unless  it  should  also  appear  that 
ttwumtde  between  the  parties  as  landlord  and  tenant,  and  that  it  continues  in  force  to 
^  very  time  to  which  the  parol  evidence  applies:  Doe  v.  Morris,  12  East  237  ;  Doe  t> 
^«»non,  12  East  239,  n. 
(*)  Smith  V.  Young,  1  Campb.  439. 

WRei  •.  Doran,  1  Esp.  127,  ante^  vol.  2,  p.  1053.     And,  therefore,  where  formerly  the 
policjcoald  not  be  received  in  evidence  for  want  of  a  proper  stamp,  the  indictment  could 
,!■    ^beiopported:  Rex  v.  Gilson,  R.  k  R.  138,  ante,  vol.  2,  p.  1053. 
(<)Bn9.  Hnbe,  Peake  N.  P.  C.  132  ;  ante^  vol.  I,  p.  419. 
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it  should  be  proved  by  the  production  of  the  nisi  prius  record. (y)     But  this  posi-. 
tion  may  well  be  doubted,  for  the  assizes  and  sittings  at  nisi  prius  often  continue 
more  than  a  day,  and  though  the  record  might  simply  name  the  first  day.  yet  a 
court  for  the  purpose  of  doing  substantial  justice  would  allow  it  to  be  proved  that 
a  trial  in  fact  took  place  on  a  different  day.     Where,  therefore,  a  commission  day 
was  on  the  19th  of  March,  and  an  assignment  of  goods  was  made  by  a  prisoner  on 
the  20th,  and  he  was  convicted  of  felony  on  the  22d,  it  was  held  that  it  might  be 
proved  that  in  fact  the  conviction  took  place  on  the  22d,  although  the  record  stated 
the  assizes  to  have  been  holden  on  the  19th.(2;)     If  it  be  necessary  to  prove  that  a 
trial  took  place,  as  in  the  case  of  a  prosecution  for  perjury  committed  on  the  trial 
of  a  cause  at  nisi  prius,  that  cannot  be  done  by  parol  evidence,  but  the  record 
should  be  produced,  or  at  least  the  postea.(a)     And  even  where  the  transactions  of 
courts,  which  are  not  technically  speaking  of  record,  are  to  be  proved,  if  such  courts 
preserve  written   memorials  of  their   proceedings,  those  memorials  are   the  only 
authentic  means  of  proof  which  the  law  recognizes.(&)     On  an  indictment  on  the 
8  &  9  Will.  3,  c.  26  (for  high  treason  by  having  a  mint  die  in  possession),  it  was 
*'^^2(M   iiicumbcnt  on  the  prosecutor  to  *show  that  the  prosecution  was  commenced 
^   within  three  months,  and  parol  evidence  that  the  prisoner  was  apprehended 
for  treason  respecting  the  coin  within  three  months  (the  offence  appearing  to  have 
been  committed  above  three  mouths  before  the  indictment  preferred),  was  held  by 
the  twelve  judges  to  be  insufficient,  the  warrant  to  apprehend  or  to  commit  not 
being  produced. (c)     Parol  evidence  is  not  admissible  of  the  declaration  of  a  pri- 
Honer  before  a  magistrate,  where  the  examination  has,  conformably  to  the  statute, 
been  taken  in  writing.(f/  )     In  the  case  of  Williams  v.  The  East  India  Company,{e) 
the  question  was,  whether  the  agent  of  the  defendants,  who  were  the  freighters  of^ 
the  plaintiff's  ship,  had  apprised  the  plaintiff  or  his  officers  of  the  inflammable  aniL^ 
dangerous  nature  of  a  quantity  of  roghan  which  had  been  stored  in  the  ship,  am 
which  ultimately  occasioned  its  destruction.     It  was  the  duty  of  the  conductor  o" 
military  stores  to  convey  goods  on  board  the  ship,  and  of  the  chief  mate  to  receit 
them ;  the  chief  mate  was  dead,  and  no  evidence  was  given  of  what  had 
between  him  and  the  conductor  of  the  stores;  but  the  captain  and  second  mal 
proved  that  no  communication  had  been  made  to  them.     Upon  this  evidence,  t1 
plaintiff  who,  it  was  held,  was  bound  to  prove  the  negative,  was  nonsuited  by  Loi 
Ellenborough,  C.  J.,  on  the  ground  that  the  best  evidence  possible  of  tlie  want 
notice  had  not  been  produced,  viz. :  the  evidence  of  the  conductor  of  stores.    T 
court  afterwards  affirmed  the  nonsuit;  and  Lord  Kllenborough,  in  delivering  th( 
opinion,  said,  *'  The  best  evidence  should  have  been  given  of  which  the  nature 
the  case  was  capable.     The  best  evidence  was  to  have  been  had  by  calling,  in 
first  instance,  upon  the  persons  immediately  and  officially  employed  in  the  deli? 
ing,  and  in  the  receiving  of  the  goods  on  board,  who  appear  in  this  case  to  hi 
been  the  first  mate  on  the  one  side,  and  the  military  conductor,  the  defendai 
officer,  on  the  other ;  and  though  the  one  of  these  pei*sons,  the  mate,  was  dead,  t1 
did  not  warrant  the  plaintiff  in  resorting  to  an  inferior  and  secondary  species 
testimony  (namely,  the  presumption  and  inference  arising  from  a  non-communL 
tion  to  the  other  persons  on  board),  as  long  as  the  military  conductor,  the  otlfc^er 
living  witness,  immediately  and  primarily  concerned  in  the  transaction  of  shipp  "^-^ 
the  goods  on  board  could  be  resorted  to ;  and  no  impossibility  of  resorting  to  fc^Tus 
evidence,  the  proper  and  primary  evidence  on  the  subject,  is  suggested  to  exist>    io 
this  case.''     In  a  case  on  an  indictment  on  the  42  Geo.  3,  c.  107,  s.  1,  which  m^^^ 
it  felony  to  course  a  deer  in  an  enclosed  ground,  without  the  consent  of  the  own&^'Q^ 
the  deer ;  Lawrence,  J.,  thought  it  necessary  to  call  the  owner  of  the  deer,  for  the  ^>Dr- 
pose  of  disproving  his  consent,  and  the  owner  not  being  called,  the  jury  were  dire«?^ 
to  find  a  verdict  of  acquittal.(/)   But  this  decision  has  been  overruled  by  subseqia^^^ 

(y)  Thomas  v,  Auslej,  6  Esp.  80,  bj  Lord  Ellenborougb  ;  Rex  v.  Page,  6  Esp.  83f  ^T 
Lord  Kenyon ;  Tidd.  Prac.  869.     But  sec  Rex  v.  Coppard,  anle^  p.  41. 
{2)  Whitaker  r.  Wisbey,  12  C.  B.  44  (74  E.  C.  L.  R.) 
[a)  Ante,  p.  95.  (6)  3  Stark.  Ev.  786. 

{c)  Rex  V.  Phillips,  R.  k  R.  369.     See  vol.  1,  p.  645. 
(d)  Jacobs'  case,  1  Leach  309.  (e)  3  East  R.  192. 

(/)  Rex  V.  Rogers,  2  Campb.  654. 
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authnritie8  ot'tho  greatest  weight:  and  the  rule  may  now  be  considered  settled  that, 
in  casen  where  it  is  uecensary  to  prove  the  non-consent  of  the  owner  of  the  property 
which  is  the  subject  of  the  charge  in  the  indictment,  the  testimony  of  the  owner  him- 
self is  not  exclusively  primary  evidence  of  the  non-consent ;  but  it  may  be  inferred  from 
*the  conduct  of  the  prisoner,  and  the  circumstances  under  which  the  act  was  r^oqy 
done.  Where  the  prisoners  were  indicted  on  the  6  Geo.  3,  c.  36,  for  lopping  ^ 
and  topping  an  ush-timber  tree,  "  without  the  consent  of  the  owner,"  the  owner,  Sir 
J.  Aubrey,  had  died  before  the  trial.  The  offence  was  committed  at  eleven  o^clock 
at  night,  on  the  ISth  of  February.  Sir  J.  Aubrey  died  on  the  1st  of  March 
foll(»wing,  having  given  orders  for  apprehending  the  prisoners  on  suspicion.  The 
liud  steward  was  called  to  prove,  that  he  himself  never  gave  any  consent,  and  from 
all  he  had  heard  his  master  say,  he  believed  that  he  never  did.  Bay  ley,  J.,  told 
the  jury  that  they  must  be  perfectly  satisfied  that  the  prisoners  had  not  obtained  the 
comment  of  the  owner  of  the  tree,  namely,  Sir  J.  Aubrey,  that  they  might  lop  and 
top  it ;  and  lefl  it  to  them  to  say,  whether  they  thought  there  was  reasonable  evi- 
dence to  show  that  in  fact  he  had  not  given  any  such  permission.  His  lordship 
adverted  to  the  time  of  night  when  the  offence  was  committed,  and  to  the  circum- 
stance of  the  prisoner's  running  away  when  detected,  as  evidence  to  show  that  the 
consent  required  had  not  in  fact  been  given.(  </)  And  in  three  cases,  reserved  at  once 
for  the  opinion  of  the  twelve  judges,  it  was  held  that,  though  there  must  be  some  evi- 
dence to  negative  the  owner's  consent,  his  non-consent  might  be  inferred  from  the 
circumstances,  or  proved  by  his  agents.  The  first  of  the  three  cases  was  Rex  v. 
Allen^  an  indictment  for  killing  a  fallow  deer  in  the  park  in  the  forest  of  Waltham, 
irithout  the  consent  of  the  owner,  the  King ;  the  second,  R^-x  v.  Argent^  for  entering 
a  yard  adjoining  and  belonging  to  a  dwelling-house  of  J.  Greenwood,  a  Quaker,  and 
taking  fish  out  of  a  pond  there  without  the  consent  of  the  owner;  and  the  third, 
i?«c  V.  Chamherlain^  for  taking  fish  in  Claremont  Park,  belonging  to  Prince 
Leopold,  without  his  consent.  The  offence  in  each  case  was  committed  under 
circumstauiies  which  the  learned  judge,  who  tried  it,  thought  quite  sufficient  to 
warrant  the  jury  in  finding  the  non-consent  of  the  owner,  admitting  the  onus  of 
'provingsuch  non-consent  to  lie  on  the  prosecutor ;  but  in  consequence  of  the  decision 
in  Rex  V.  Rogers,  above  mentioned,  further  evidence  was  gone  into,  by  calling  the 
persons  engaged  in  the  management  of  the  property,  but  not  the  owners.  The 
Judges  hold  the  conviction  in  each  of  the  cases  right.(A) 

2dly.  What  is  a  sufficient  ground  for  the  admission  of  secondary  evidence.  If 
the  primary  evidence  be  lost  or  destroyed,  or  it  cannot  b«  produced,  or  if  it  be  in 
the  hands  of  the  adverse  party,  then  upon  proof  of  the  loss  or  destruction,  or  that 
it  cannot  be  produced  in  the  former  cases,  or  of  the  fact  of  its  being  in  such  possession, 
and  of  reasonable  notice  to  produce  it  at  the  trial  having  been  given  to  the  other  party, 
ii  the  latter  case,  secondary  evidence  is  admissible. (/)  Where  secondary  evi-  r^f  ooo 
dence  is  offered,  *in  consequence  of  the  loss  of  the  primary  evidence,  in  order  to  ^ 

{g)  Rex  V,  Hazy,  2  0.  A  P.  458  (12  E.  C.  L.  R.). 
(A)  R.  k  M.  r,,  C.  R.  154. 

(I)  Besides  these  two  instances  of  the  loss  or  destruction  of  the  primary  evidence,  and 

its  being  in  the  hands  of  the  adverse  party,  it  should  seem  that  secondary  evidence  is  ad- 

i&iMible  in  all  cases  where  it  is  apparent  that  such  secondary  evidence  is  the  best,  which 

the  party,  without  any  default,  has  it  in  his  power  to  produce  ;   for  then  the  presumption 

of  a  fraudulent  suppression  of  the  better  evidence,  whitsh  is  the  foundation  of  the  rule, 

Quit  cease.     Thus,  if  an  attesting  witness  to  a  written   instrument  after  his  attestation 

became  incompetent  from  interest,  proof  of  his  handwriting  was  admissible  :  Godfrey  v. 

Morris,  1  Str.  34.     So  if  he  became  incompetent  from  infamy,  Jones  v.  Mason,  2  Str.  833. 

The  defendant,  in  an  action  of  trespass  for  breaking  hatches,  offered  in  evidence  articles 

of  agreement,  dated  in  1745,  between  persons  standing  in  the  respective  situations  of  the 

pltiatiffand  defendant.     To  produce  this  deed  the  defendant's  attorney  was  called,  who 

*Kid  he  had  received  it  from  the  son  of  the  owner  of  the  defendant's  land.     This  evidence 

^M  objected  to  as  insufficient;  then  the  son  of  the  owner  was  called,  who  said  he  had  re- 

eeiTed  it  from  his  father  that  morning ;  this  being  also  objected  to,  the  father  was  called  ; 

vpoa  which  the  plaintitT  examined  him  upon  the  voire  dire^  and  objected  that  he  could  not 

^  t  witness,  being  interested ;  whereupon  Holroyd,  J.,  held,  that  as  the  father  was  ob- 

j^ted  to.  the  next  best  evidence  had  been  given,  and  admitted  the  deed  :  Card  v.  Jeans, 

Xtnaing's  Dig.  375.     If  a  deed  be  in  the  possession  of  a  third  person,  who  is  not  by  law 
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establish  such  loss,  it  must  be  proved  that  diligent  search  has  been  made  in  those 
quarters  from  which  the  primary  evidence  was  likely  to  be  procured.  The  evidence 
of  a  document  being  lost  may  vary  much,  according  to  the  nature  of  the  paper 
itself,  the  custody  it  is  in,  and  all  the  surrounding  circumstances.  A  paper  of  con- 
siderable importance,  which  is  not  likely  to  be  permitted  to  perish,  may  call  for  a 
much  more  minute  and  accurate  search  than  that  which  may  be  considered  as  waste 
paper,  which  nobody  would  take  care  of.(j)  In  the  case  of  Kensington  v.  Inglu(k) 
it  was  incumbent  on  the  plaintiff  to  prove  the  loss  of  a  license  to  trade ;  and  a 
witness,  who  had  been  secretary  to  the  governor  of  a  colony,  said  it  was  his  practice 
to  destroy  or  put  aside  such  licenses  among  the  waste  papers  of  his  office,  as  not 
being  of  further  use,  and  he  supposed  he  had  disposed  of  the  license  in  question 
(which,  after  having  been  granted  by  the  governor,  was  returned  to  the  witness),  in 
the  same  manner  as  other  licenses  for  ships  whose  voyages  had  been  performed ;  bat 
he  was  not  sure  it  was  destroyed.  He  further  stated,  that  he  had  been  applied  to 
for  the  license,  and  had  searched  for  it;  but  he  did  not  recollect  whether  he  found 
it  or  not ;  though  he  did  not  think  that  he  had  found  it.  Lord  EUenborough,  C.  J., 
in  delivering  the  judgment  of  the  court,(/)  said,  "  We  are  of  opinion  that  this  evi- 
dence satisfies  what  the  law  requires  in  respect  of  search;  and  establishes  with 
reasonable  certainty  the  fact  of  the  license  being  lost.  It  was  not  to  be  expected 
that  the  witness  should  be  able  to  speak  with  more  confident  certainty  to  a  fact,  to 
which  his  attention  would  not  be  particularly  drawn  at  the  time,  on  account  of  any 
imp(»rtince  being  supposed  to  belong  to  it."  In  the  preceding  case  the  search  was 
neither  recent  nor  made  for  the  purpose  of  the  cause(m) ;  and  it  has  since  been 
held  that  neither  was  necessary.  Where,  therefore,  a  search  had  been  made  nearly 
three  years  before  the  action  was  brought,  but  it  did  not  appear  for  what  purpose,  it 
was  held  sufficient. (71) 

Where  it  became  necessary  to  account  for  the  non-production  of  a  policy,  and  it  was 
*ooQ-i  proved  that  it  had  been  effected  about  seven  years  before,  and  having  become 
-'  useless  on  account  of  a  second  *policy  being  effected,  it  had  probably  been 
returned  to  the  plaintiff;  and  the  clerk  of  the  plaintiff's  attorney  proved  that,  a  few 
days  before  the  trial  of  the  action,  he  had  searched  for  it  in  the  plain  tiff  V  house,  notp 
only  in  every  place  pointed  out  by  the  plaintiff,  but  in  every  place  which  he  thought: 
likely  to  contain  a  paper  of  this  description;  it  was  held  that  this  was  sufficient  evi- 
dence to  entitle  the  plaintiff  to  give  secondary  evidence  of  the  contents  of  the  policy 
In  this  case,  Abbott.  C.  J.,  observed,  that  where  the  loss  or  destruction  of  an  instru— - 
ment  may  also  be  presumed,  very  slight  evidence  of  its  loss  or  destruction  will 
sufficient.(o)     If  a  person  proved  that  he  had  searched  for  an  envelope  among  hi 
papiTS,  and  could  not  find  it,  that  would  be  sufficient.     So  with  respect  to  an  ol 
newspaper,  which  had  been  at  a  public  coffee-room;  if  the  party  who  kept 
coffee-room  had  searched  for  it  there,  where  it  ought  to  be  if  in  existence, 
where  naturally  he  would  find  it,  and  said  he  supposed  some  one  had  taken  it  awa_ 
that  would  be  8ufficient.(jy) 

compellable  to  produce  it,  and  he  refuses  to  do  so,  secondary  evidence  is  admissible, 
the  original  is  then  unattainable  by  the  party  offering  such  evidence :  Doe  v,  Ross,  7  M. 
W.  102  ;  Newton  v.  Chaplin,  10  C.  B.  356  (70  E.  C.  L.  R.). 

(j)  Per  Pollock,  C.  B.,  Gathercole  v.  Miall,  15  M.  &  W.  319. 

{k)  8  East  273.  (/)  8  East  289. 

(m)  As  the  witness  made  the  search  in  the  Bahamas,  but  left  them  in  April  1801, 
search  must  have  been  before  that  time  ;  the  decision  was  in  1807. 

(n)  Fitz  V.  Rabbits,  2  M.  &  Rob.  60,  Patteson,  J. 

(0)  Brewster  v.  Sewell,  3  B.  &  A.  296  (5  E.  C.  L.  R.).     See  also  Freeman  v.  Arkell,  I  B 

Ae  C.  494  (9  E.  C.  L.  R.),  where  Bayley,  J.,  expressed  himself  to  the  same  effect.    And  foi 

further  examples  of  sufficient  searches,  see  Rex  v.  North   Bedburn,  Cald.  452  ;  Re    -=i  ff. 
Johnson,  7  East  65  ;  Rex  v.  Morton,  4  M.  &  S.  48  ;  Bligh  v.  Wellesley,  2  C.  ft  P.  400  (1^^  £• 
C.  L.  R.)  ;  Rex  v.  East  Farleigh,  6  D.  &  R.  147  ;  Rex  v,  Stourbridge,  8  B.  &  C.  96  (15  a.   -  C. 
L.  R.) ;  Pardoe  v.  Price,  13  M.  &  W.  267. 

{p)  Per  Alderson,  B.,  Gathercole  v.  Miall,  15  M.  k  W.  319.     In  Reg.  v.  Rastrick,  2  ^Ooi 
C.  G.  30,  Piatt,  B.,  held  that  a  label  stating  the  amount  of  money  in  a  parcel  had      Joot 
been  sufficiently  searched  for,  as  the  search  had  been  only  made  at  the  owner's  bo  U5^ 
and  not  at  his  shop,  and  he  could  not  say  whether  he  saw  the  label  last  at  his  shop  or  at 
his  house,  though  be  had  taken  the  parcel,  as  usual,  to  his  house. 
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Where  a  duplicate  adjudication  of  bankruptcy  was  left  at  the  counting-house, 
being  the  usual  and  last-known  place  of  business  of  the  bankrupts,  on  the  2l8t  of 
June,  and  the  place  then  locked  up  on  behalf  of  the  assignees,  and  the  paper  was 
seen  there  a  fortnight  or  tlA-ee  weeks  afterwards,  and  on  the  26th  of  July  the  sum- 
mons to  appear  was  left  in  the  same  counting-house,  which  was  unlocked  for  the 
purpose,  and  then  locked  up  again,  and  before  the  trial  the  counting-house  was 
searched,  and  neither  of  these  papers  could  be  found,  and  due  notice  to  produce 
them  had  been  given,  it  was  held  that  the  search  was  sufficient.  The  presumption 
was  either  that  the  bankrupts  had  got  them,  or  that  they  had  got  into  the  hands  of 
tome  person  to  whom  they  were  of  no  importance,  who  had  destroyed  them. (9) 

Where  a  tithing  man  went  to  a  house  to  execute  a  warrant,  and  read  the  warrant 

under  the  window  of  the  house,  where  the  party  who  was  to  be  apprehended  then 

was,  and  an  affray  then  took  place  between  the  tithing-man  and  the  inhabitants  of 

the  house,  during  which  the  tithing-man  stated  that  he  lost  it;  that  he  had  it  in  his 

hand  when  he  read  it  under  the  window;  and  that  he  never  saw  it  afterwards;  that 

he  searched  his  pocket  for  it  after  he  had  gone  about  a  mile  and  a  half  from  the 

house,  and  could  not  find  it ;  and  that  he  directed  a  boy  to  look  carefully  for  it,  on 

the  road  between  the  house  and  the  place  where  he  first  missed  it;  and  the  boy 

Bwore  that  he  had  made  careful  search,  and  could  not  find  it;  it  was  held,  on  a  case 

reBerved,  that  secondary  evidence  of  the  warrant  was  properly  received,  although 

notice  had  not  been  g^iven  to  the  prisoner  to  produce  it.(r) 

*But  if  it  be  proposed  to  give  secondary  evidence  of  a  written  instrument,  r+ooA 
and  such  instrument  is  traced  into  the  possession  of  a  particular  person,  the  '- 
Ion  cannot  be  established  without  calling  him  as  a  witness ;  for  it  will  not  be 
enough  to  prove  that  he  was  applied  to  for  the  instrument,  and  upon  such  applica- 
tioD  said  that  he  could  not  find  the  same,  nor  did  he  know  where  it  was.  Thus, 
where  it  was  proved  that  an  indenture  of  apprenticeship  was  of  two  parts,  that  one 
had  been  destroyed,  and  that  the  other  had  come  to  the  hands  of  a  Miss  Taylor, 
who  when  asked  for  it  said  he  could  not  find  it ;  but  she  was  not  subposnaed  :  this 
was  held  insufficient  evidence  of  the  loss  (s)     So  where  an  agreement  for  renting  a 

(q)  Reg.  V.  Gordon,  Dears.  C.  C.  586.         (r)  Rex  v.  Hood,  R.  &  M.  C.  C.  R.  281. 
(«)  Rex  V.  CastletoD,  6  T.  R.  236.     See  also  Williams  v.  Younghusband,  1  Stark.  R.  139, 
»od  Parkins  v.  Cobbett,  1  C.  &  P.  282  (12  E.  C.  L.  R.).     In  Rex  v.  Denio,  7  B.  &   C.  620 
(HE.  C.  L.  R.)i  the  pauper,  who  had  served  as  an  apprentice,  proved  that  the  indenture 
^^  kept  by  bis  master,  and  when  the  apprenticeship  expired,  he  asked  his  master  for 
l^e  indenture,  who  said  he  had  not  got  it,  but  that  it  was  with  the  overseer  of  the  parish 
hj  which  the  pauper  was  bound  apprentice,  and  proof  was  given  of  search  among  the 
Papers  of  the  parish  for  the  indenture,  and  that  it  could  not  be  found  ;  and  that  all  the 
pH>k3  and  papers  about  that  date  were  missing ;  and  it  was  held,  that  as  the  roaster  was 
''y^iiig,  and  might  have  been  called  as  a  witness,  and  his  declarations  were  clearly  not  ad- 
missible in  evidence,  there  was  not  sufficient  evidence  to  show  that  a  due  search  had 
l^en  made  so  as  to  let  in  parol  evidence  of  the  indenture.     In  Rex  v.  Rawden,  2  A.  &  E. 
*^f>  (29  E.  C.  L.  R.),  the  widow  of  an  apprentice  stated  that,  a  short  time  before  her 
**(ij<band  died,  she  asked  him  what  had  became  of  his  indentures,  and  he  said  that  he  had 
^^t  them  away  from  his  master  after  the  end  of  his  apprenticeship,  and  had  worn  them  in 
''U  pocket  till  they  were  all  to  pieces ;  and  it  was  held  that  evidence  of  this  conversation 
^*«  inadmissible,  there  being  no  further  proof  either  of  the  indenture  having  been  in  the 
l^asession  of  the  apprentice,  or  of  other  inquiry  after  it.     But  where,  in  order  to  estab- 
^^h  a  settlement  by  apprenticeship,  it  was  proved  that  the  indenture  was  only  of  one 
I^^M,  and  that  upon  application  to  the  pauper,  who  was  then  ill,  and  died  soon  after- 
^^rds,  to  know  what  had  become  of  it,  he  declared  that  when  the  indenture  expired  it 
^^3  given  to  him,  and  he  had  burnt  it  long  since  ;  and  it  was  also  proved,  that  inquiry  was 
^^de  of  the  executrix  of  the  master,  who  said  that  she  knew  nothing  about  it;   it  was 
'^^Id  that  this  proof  was  sufficient  to  let  in  parol  evidence  of  the  contents  of  the  inden- 
^^re:  Rex  v.  Morton,  4  M.  &  S.  48.     The  court  distinguished  this  case  from  Rex  v.  Castle- 
^n,  ioasmoch  as  there  was  no  proof  that  the  indenture  ever  existed  in  the  possession  of 
^«  pauper,  unless  his  declaration  were  taken  as  evidence ;  and  if  it  was,  in   the  same 
oT«ath  be  declared  it  no  longer  existed  :  whereas  the  evidence  in  Rex  v.  Castleton  showed 
^at  a  farther  search  was  necessary.     An  indenture  of  apprenticeship  may  be  useful  after 
^«  tpprenticethip  has  expired,  to  entitle  the  party  to  the  freedom  of  a  corporation,  or  to 
Exercise  a  trade,  or  it  may  be  evidence  of  his  settlement :  per  Abbott,  C.  J.,  Brewster  v. 
BevelI,3B.  k  A  296(5  E.  C.  L.  R.).     And  there  is  no  reason  why  the  master  should  keep  it 
.       afttr  the  apprenticeship  is  over:  per  Crompton,  J.,  Reg.  v.  Uinkiey,  3  B.  le  S.  885  (113  E.  C. 
i     Vu  &.).   TJ|9  reasonable  presumption,  therefore,  is  that  it  would  be  in  the  custody  of  the 


230  Of  Evidence.  [bookyl 

tenement  had  remained  with  the  landlord,  and  he,  heing  asked  by  a  witness  whether 
there  was  any  such  agreement,  said,  *'  I  cannot  say  for  a  certainty ;  1  will  search ;" 
and  told  his  clerk  to  search,  which  he  and  the  witness  did  amontrst  the  papers  of 
the  office,  and  could  find  no  agreement;,  but  the  landlord  was  not  examined;  it  was 
held  that  enough  did  not  appear  to  show  that  the  sessions  were  wrong  in  holding 
that  the  search  was  insufficient.  It  might  be  that  the  landlord's  house  was  the 
proper  place  of  deposit,  and  it  had  not  been  searched.  If  there  had  been  proof 
aliunde  that  the  office  was  the  proper  place  of  deposit,  the  search  would  have  been 
sufficient,  though  the  landlord  was  not  examined.(^)  The  same  principle  applies 
j^rtoi-i  with  respect  to  the  *person  who  has  the  legal  custody  of  an  instrument:  if 
^  it  is  proposed  to  establish  its  loss  for  the  purpose  of  giving  secondary 
evidence  of  its  contents,  the  person  who  has  the  legal  custody  of  it  should  be  called 
as  a  witness,  or  steps  should  be  taken  to  make  evidence  of  his  conduct  admi8sible.(ii) 
So  where  there  are  two  trustees  of  a  settlement,  a  search  for  it  by  one  of  them  is 
insufficient.(i')  And  where  the  instrument  in  question  is  the  appointment  to  an 
office,  the  legal  custody  is  in  the  officer,  who  \&  the  person  most  interested  in  the 
instrument,  and  who  requires  its  production  as  a  sanction  for  those  acts  which  he 
may  be  called  upon  to  do  under  its  authority. (ir)  If  the  individual  to  whose  pos- 
session the  instrument  is  traced  be  dead,  an  inquiry  should  be  made  of  his  executors, 
or  such  persons  as  must  be  presumed  to  have  it  in  their  possession. (x)  But  if  the 
papers  of  the  deceased  were  searched  during  his  lifetime,  it  is  unnecessary  to  apply 
to  the  executors  or  other  persons  to  whose  possession  such  papers  may  have  come.(y) 
If  two  or  more  parts  of  a  deed  have  been  executed,  the  loss  or  destruction  of  all 
the  parts  must  be  proved,  in  order  to  lay  a  ground  for  admitting  secondary  evidence 
of  its  contents. («) 

The  court  must  be  satisfied  that  due  diligence  has  been  used  to  find  the  document 
in  question ;  but  it  is  not  necessary  to  negative  every  possibility :  it  is  enough  to 
n^ative  every  reasonable  probability  of  anything  being  kept  back.  Where  an  officer 
or  an  attorney  is  applied  to  for  the  inspection  of  documents,  the  court  will  assume, 
until  the  contrary  appears,  that  the  officer  or  attorney  produces  all  the  documents 
relating  to  the  subject.(a)     The  search  should  be  such  as  to  induce  the  court  to^ 

come  to  the  conclusion  that  there  is  no  reason  to  suppose  that  the  omission  to  pro 

duee  the  document  itself  arose  from  any  desire  to  keep  it  back,  and  that  there 
been  no  reasonable  opportunity  of  producing  it  which   has  been  omitted,  and  th* 

apprentice  ;  and  it  has  been  held  that  a  search  among  his  papers  after  his  death  was  sal 
cient,  without  any  search  elsewhere  :  Reg.  v.  Hinkley,  supra.     But  as  an  expired  indentui 
sometimes  remains  with  the  master:  per  Maule,  J.,  Hall  v.  Ball,  3  M.  &  Gr.  242  (42  E. 
L.  R.),  it  would  always  be  safer  to  search  the  master's  papers  also. 

{t)  Reg.  V.  Sjiffron  Hill,  1  E.  &  B.  93  (72  E.  C.  L.  R.). 

(u)  Rex  t'.  Stoke  Gelding,  I  B.  &  A.  173. 

(v)  Doe  d.  Richards  v.  Lewis,  11  C.  B.  1035  (73  E.  C.  L.  R.). 

(tr)  Rex  V.  Stoke  Golding,  supra.     The  law  presumes  the  appointment  of  overseers  u 

be  in  the  custody  of  some  of  the  overseers:  per  Holroyd,  J.,  Ibid. 

(z)  1  Phil.  Ev.  456,  7th  edit. 

(y)  Rex  V.  Piddlehinton,  3  B.  &  Ad.  460  (5  E.  C.  L.  R.).     The  master  of  an  apprenl 
took  away  the  indenture  after  it  was  executed,  and  failed  in  business  after  the  apprenl 
had  served  about  a  year.     Upon  the  failure,  an  attorney  had  the  custody  of  all  the 
and  books  of  the  master,  and  looked  over  them  after  the  failure,  and  did  not  find  any 
denture,  and  it  was  held  that  this  was  sufficient  to  allow  the  admission  of  secondary 
dence,  though  the  master's  widow  was  living,  and  no  inquiry  had  been  made  of  her; 
after  the  evidence  of  the  attorney  it  was  useless  to  inquire  as  to  her  possession  of  the- 
denture. 

(z)  Bull.  N.  P.  254  ;  Doxon  v.  Haigh,  I  Esp.  409  ;  Alivon  v.  Furnival,  4  Tyr.  751. 

(a)  M-Gahey  w.  Alston,  2  M.  &  \V.  206.     In  this  case  a  check,  which  had  been  drawcx  on 
the  account  of  a  parish,  had  been  delivered  to  the  paying  clerk  of  the  parish,  and      the 
bankers  of  the  parish,  on  the  same  day,  paid  a  check  of  the  same  amount,  and  t^^ir 
custom  was  to  return  the  checks  when  paid  to  the  paying  clerk.     The  cancelled  cli  ««*» 
were  kept  in  a  room  in  the  workhouse,  used  by  the  paying  clerk  as  an  office  for  that  pur- 
pose, and  application  was  made  to  the  succeeding  paying  clerk  for  an  inspection  of  th9 
checks  he  had  in  his  office,  and  the  paying  clerk  handed  to  the  witness  several  hjin.dh8, 
which  the  witness  looked  through  without  finding  the  check  in  question,  but  looke^I*'       , 
no  other.    The  paying  clerk  was  not  called,  and  it  was  held  that  this  was  such  reason**      J 
ble  search  for  the  check  as  to  render  parol  evidence  of  it  admissible. 
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proper  limit  of  the  search  is  where  a  reasonable  person  would  be  satisfied  that  the 
party  had  bond  fide,  endeavored  to  produce  the  document  it8elf.(i) 

♦Whether  there  has  been  due  search  is  a  question  to  be  determined  by  the  r;|c9q2 
court ;  and  any  questions  may  be  put  for  the  purpose  of  showing  that  there  ^ 
has  been  a  resisonable  and  bond  fide  search,  though  the  answers  to  them  may  not 
be  evidence  in  the  ultimate  question  before  the  court. (r)  Therefore  witnesses  may 
prove  what  inquiries  they  have  made  of  persons,  who  are  likely  to  have  a  document 
in  their  possession,  and  what  answers  they  received  from  them,  though  they  are  not 
called  as  witnesses.(r/) 

If  in  point  of  law  you  cannot  compel  a  party  who  has  the  custody  of  a  document 
to  produce  it,  there  is  the  same  reason  for  admitting  other  evidence  of  its  contents 
as  if  its  production  were  physically  impo8sible.(c)  Where,  therefore,  a  witness 
proved  that  he  had  seen  the  signature  of  a  person  in  a  parish  register,  it  was  held 
that  the  witness  might  prove  whose  signature  it  was,  although  the  register  was  not 
produced ;  for  the  person  who  had  the  custody  of  the  register  was  not  by  law  com- 
pellable to  produce  it,  and,  therefore,  the  identity  of  the  party  might  be  proved  by 
showing  that  the  signature  was  in  his  handwriting.(y*) 

And  this  rule  will  apply  to  documents  in  the  possession  of  persons  abroad,  for 
their  production  cannot  be  enforced;  still  it  seems  that  reasonable  endeavors  should 
be  made  to  produce  them. 

Where  a  witness  proved  that,  on  his  arrival  at  New  York,  the  custom-house 
authorities  took  possession  of  all  his  papers,  under  a  suspicion  that  he  was  the  bearer  of 
secessionist  dippatches,  but  ultimately  all  the  papers  were  returned  to  him,  except 
an  agreement  which  it  was  suggested  had  reference  to  the  supply  of  goods  for  the 
coDfederates  in  America,  and  the  witness  had  made  repeated  applications  at  New 
York  for  the  agreement,  but  was  told  that  it  had  been  sent  to  Washington,  and  he 
had  made  no  inquiry  for  it  at  that  place ;  it  was  held  that  reasonable  efforts  had 
been  made  to  procure  the  original,  and  that  secondary  evidence  was  properly 
received  (y) 

Where  a  Roman  Catholic  priest,  shortly  before  a  trial,  went  to  Paris,  and  there 
saw  in  the  possession'  of  the  Abb6  Cognat  a  letter,  in  the  handwriting  of  the 
defendant,  and  he  asked  the  Abb^  to  let  him  have  the  letter  in  order  to  bring  it  to 
^Dgland,  but  the  Abb^  refused ;  it  was  held  that  the  evidence  given  for  the  purpose 
<)f  lettii  g  in  secondary  evidence  was  insufficient.  It  was  nothing  *more  than  cmoo 
proof  of  a  mere  demand  of  the  document  apparently  made  by  a  stranger,  ^ 
vho  did  not  even  disclose  his  purpose  in  making  it. (A) 
Where  an  overseer  of  a  parish  was  duly  subpoenaed  to  produce  a  rate-book,  but 

(&)  Per  Alderson,  B.,  Gathercole  o.  Miall,  15  M  k  W.  319.     Where  in  an  action  against 
overseers  of  the  poor  their  attorney's  clerk  had  called  twice  on  one  of  the  defendants  to 
ask  him  for  his  appointment,  when  he  said  that  he  had  lost  it,  but  no  search  had  been 
iBfle  by  any  one  for  it,  it  was  urged  that  search  oaght  to  have  been  made  at  the  house ; 
Alderson,  B.,  '*  I  do  not  see  in  what  way  a  search  would  have  carried  the  matter  further. 
U  Would  be  in  substance-  the  same  as  inquiry  of  the  party.     It  is  the  necessity  of  the  case. 
This  ii  a  declaration  made  by  the  party  who  cannot  be  examined  to  the  fact :"  ("ity  of 
Bristol  V.  Woit,  6  G.  &  P.  591  (25  E.  G.  L.  R.).     It  is  obvious  that  the  defendant  had  a 
<)irect  interest  in  producing  the  appointment,  as  his  offence  rested  on   his  being  an 
OTersecr. 
(e)  Per  Lord  Campbell,  G.  J.,  Reg.  v.  Braintree,  1  E.  &  E.  51  (102  E.  G.  L.  R.). 
[<i)  Reg.  V,  Braintree,  supra.     See  Reg.  v.  Kenilworth,  7  Q.  B.  642  (53  E.  C.  L.  R.), 
vbere  Coleridge,  J.,  said,  *'The  preliminary  proof  is  given  to  enable  a  judicial  tribunal  to 
^ttermioe  whether  secondary  evidence  can  be  submitted  to  them.     In  such  a  case  a  looser 
rvle  of  evidence  may  prevail.     The  sessions  were  to  make  up  their  minds,  not  whether 
^€  document  was  destroyed  or  not,  but  whether  there  had  been  a  hon&  fide  search,  and 
iMtmfre  carelessness  and  neglect,  or  fraud,  in  not  producing  it." 
(()  Per  Pollock,  G.  B.,  Sayer  v.  Glossop,  2  Ezch.  R.  409. 
(/)  Sayer  v.  Glossop,  supra, 

{$)  Quilter  v.  Jorss,  14  G.  B.  (N.  S.)  747  (108  E.  G.  L.  R.). 
,  U)  Eojle  9.  Wiseman,  10  Exch.  R.  647.  But  Parke,  B.,  said  during  the  argument,  '<  If 
itBftdbeen  distinctly  put  to  the  Abb6  Gognat,  '  It  is  proposed  to  read  this  letter  in  evi- 
^ctteoQ  the  trial  of  an  action  for  libel ;  will  you  allow  it  to  be  placed  in  my  hands  for 
^  parpote  V  and  be  had  refused,  perhapi  that  might  have  been  sufficient  to  admit 
•••wdary  evidence.*' 
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neglected  to  attend  the  trial  of  an  appeal  between  two  other  parishes,  it  was  held 
that  secondary  evidence  of  the  rate-book  was  inadoH8sib]e.(t) 

We  have  seen  that,  on  proof  of  the  loss  of  a  deposition  in  bankraptcy,  secondary 
evidence  may  be  jriven  of  its  contents  on  a  trial  for  perjury.(y) 

There  is  no  distinction  between  criminal  and  civil  cases  with  respect  to  secondary 
evidence  of  documents  in  the  possession  of  the  defendant.  It  has  been  solemnly 
determined,  that  notice  may  be  given  to  the  defendant  in  a  criminal  prosecution  to 
produce  a  paper  in  his  possession,  and  in  case  he  neglects  to  produce  it,  other  evi- 
dence may  be  ^riven  of  it.(A*)  Where  secondary  evidence  is  sought  to  be  given,  on 
the  ground  that  the  primary  evidence  is  in  the  possession  of  the  adverse  party,  in 
the  first  place,  the  fact  of  such  possession  must  be  proved.  The  degree  of  evidence, 
which  may  be  necessary  to  prove  that  fact,  will  depend  so  much  on  the  nature  of  the 
transaction,  and  the  particular  circumstances  of  each  individual  case,  that  it  is 
scarcely  possible  to  lay  down  a  general  rule  on  the  subject. f/)  Where  an  original 
instrument  belongs  exclusively  to  a  party,  or  regularly  ought  to  be  in  his  possession 
according  to  the  course  of  business,  slight  evidence  is  sufficient  to  raise  a  presump- 
tion that  it  is  in  his  possession.  Thus,  where  the  solicitor  to  a  commission  of  bank- 
ruptcy proved  that  he  had  been  employed  by  the  defendant  to  solicit  his  certificate 
under  the  commission,  and  that,  on  looking  at  his  entry  of  charges,  he  had  no 
doubt  the  certificate  was  allowed,  this  was  held  sufficient  proof  of  the  certificate 
having  come  to  the  defendant's  possession. (??i)  Where  an  instrument  has  been 
delivered  to  a  third  party,  between  whom  and  the  party  to  the  suit  there  exists  a 
privity,  the  possession  of  the  privy  is  considered  the  possession  of  the  party,  for  the 
purposes  of  letting  in  secondary  evidence.  Thus,  in  an  action  against  the  owner 
of  a  vessel,  for  goods  supplied  to  the  use  of  the  vessel,  a  notice  to  the  defendant  to 
produce  the  order  for  the  goods  which  he  had  given  to  the  captain  was  held  sufficient 
to  let  the  plaintiff  into  secondary  evidence  of  the  contents  of  the  order,  though  the 
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order  itself  appeared  to  be  in  the  possession  of  the  captain  ;  on  account  of  the 


privity  between  the  *owner  and  the  captain. (71)  So  in  an  action  of  trover 
against  the  sheriff,  a  notice  to  the  sheriff's  attorney  was,  on  account  of  the  privity 
between  him  and  his  under-sheriff,  held  sufficient  to  let  in  secondary  evidence  of  a 
writ,  which  was  proved  to  have  come  to  the  possession  of  the  under-sheriff  by  having 
been  returned  to  him  during  the  time  the  sheriff  remained  in  office.(o)  So  notice 
to  a  defendant  to  produce  a  check  drawn  by  him  and  paid  by  his  banker,  is  sufficient 
to  entitle  the  plaintiff  to  give  secondary  evidence  of  its  contents,  though  the  check 
remains  in  the  banker's  hands,  for  the  possession  of  the  banker  is  the  possession  of 
his  customer. (;?)  So  where  a  forged  deed  was  produced  by  the  prisoner's  attorney 
on  the  trial  of  an  ejectment,  in  which  the  prisoner  was  the  lessor  of  the  plaintiff, 

(t)  Reg.  V.  Llanfaethly,  2  E.  &  B.  940  (75  E.  C.  L.  R.).  The  grounds  of  this  decision 
were,  that  the  overseer  might  be  punished  for  disobeying  the  subpoena,  and  that  there 
would  be  great  liability  to  abuse,  if  the  production  of  the  evidence  was  dispensed  with  by- 
the  disobedience  of  the  witness.  The  only  judges  in  court  were  Lord  Campbell,  C.  J.^ 
and  Erie,  J.  ;  and  with  all  deference  to  them,  this  decision  deserves  reconsideration.  Is 
one  man  to  be  hanged  because  a  witness  disobeys  a  subpoena,  or  another  to  lose  10,000/-^ 
by  a  like  disobedience? 

(J)  Reg.  V.  Milnes,  2  F.  &  F.  10,  antfj  p.  94. 

(k)  Per  BuUer,  J.,  Rex  v,  Watson,  2  T.  R.  201  ;  Attorney-General  v.  Le  Merchant,  2  T  • 
R.  201,  note  (a)  ;  Gates  v.  Winter,  3  T.  R.  300. 

(/)  2  Phil.  Ev.  216.  (m)  Henry  v.  Leigh,  3  Campb.  502. 

(w)  Baldnev  v.  Ritchie,  1  Stark.  N.  P.  C.  338  (2  E.  0.  L.  R.) ;  Reg.  v.  Barker,  I  F.  k 
326. 

(0)  Taplin  v.  Atty,  3  Bing.  164. 

(p)  Partridge  v.  Coates,  R.  &  M.  N.  P.  C.  156,  per  Abbott,  C.  J. ;  a.  p.  Burton  v. 
2  C.  &  P.  520  (12  E.  C.  L.  R),  per  Bayley,  J.     See  also  Sinclair  v.  Stevenson,  1  C.  A 
682  (12  E.  C.  L.  R.),  where  Best,  C.  J.,  held  it  was  enough  to  trace  the  primary  eriden 
to  the  possession  of  an  agent.     But  there  is  no  such  privity  between  the  defendant,  an 
third  person  under  whom  he  justifies,  so  as  to  make  proof  of  the  possession  of  such  thi 
partj  equivalent  to  the  possession  of  the  defendant :  Evans  v.  Sweet,  R.  k  M.  N.  P.  C. 
per  Best,  C.  J.     And  Lord  Kenyon  held,  on  the  trial  of  an  information  for  a  libel,  t 
proof  of  the  delivery  of  a  paper  to  the  servant  of  the  defendant  was  not  proof  of  the  fi 
of  the  paper  being  in  the  defendant's  possession,  so  as  to  let  in  parol  evidence  of  its  c^ii< 
tents,  upon  notice  to  the  defendant  to  produce  it:  Rex  v.  Pearce,  Peake  N.  P.  C.  76;  i30t 
Bee  contra,  Pritchards  v.  Symonds,  Bull.  N.  P.  254  ,*  Rose.  Ev.  7,  and  Colonel  Gordoit'f 
case,  1  Leach  300,  note  (a)  to  Aickle's  case. 
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and  afler  the  trial  it  was  returned  to  the  prisoner's  attorney,  it  was  held  that  second- 
ary evidence  might  be  given  of  it,  after  notice  to  the  prisoner  to  produce  it,  without 
calling  the  attorney  to  prove  what  he  had  done  with  the  deed.(^) 

In  order  to  let  in  secondary  evidence,  the  instrument  need  not  be  in  the  actual 
possession  of  the  party ;  it  is  enough  if  it  is  in  bis  power,  which  it  would  be  if  it 
were  in  the  hands  of  a  party,  in  whom  it  would  be  wrongful  not  to  give  up  possession 
to  him.  But  he  must  have  such  a  right  to  it,  as  would  entitle  him  not  merely 
to  inspect  but  to  retain  it.  Where,  therefore  a  written  contract  had  been  deposited 
in  the  hands  of  the  common  agent  of  the  defendant  and  the  person  with  whom  he 
had  contracted,  and  notice  to  produce  had  been  given  to  the  defendant,  it  was  held 
that  secondary  evidence  was  not  admissible,  because,  even  if  the  document  were 
given  to  the  defendant  for  the  purpose  of  the  cause,  it  must  be  returned.(r)  And 
where  a  paper  is  in  the  hands  of  a  person  acting  in  an  independent  character,  and 
who  has  a  right  to  the  possession  of  it,  notice  to  the  party  is  insufficient ;  and  this 
]&  80,  although  the  party  justifies  under  the  authority  of  that  person.(«) 

A  letter  which  had  been  in  the  possession  of  the  defendant  was  proved  on  the 

part  of  the  defendant  to  be  then  filed  in  chancery,  pursuant  to  an  order  of  r^oQ*; 

that  court,  Abbott,  C  J.,  was  of  opinion,  *that  the  plaintiff,  upon  proof  of  ^ 

notice  to  produce,  was  not  entitled  to  give  secondary  evidence  of  the  contents ;  for 

the  letter  was  as  much  in  the  possession  of  the  one  party  as  the  other.     Either 

party  might,  on  application  to  the  court  of  chancery,  have  obtained  permission  to 

produce  it.(/^     But  where  a  document  was  traced  to  the  possession  of  the  defendant, 

upoD  whom  notice  to  produce  it  had  been  served,  but  he  proved  that  it  was  then  in 

the  stamp-office  (where  it  had  been  delivered  to  have  some  duties  allowed).  Best, 

C.  J.,  held  that  as  he  had  not  informed  the  plaintiff  of  that  circumstance  when 

serviog  the  notice,  secondary  evidence  was  allowable. (u) 

After  the  possession  of  the  primary  evidence  is  proved  to  be  in  the  adverse  party, 
llie  party  offering  secondary  evidence  must  prove  that  he  has  given  notice  to  the 
other  side  to  produce  the  primary  evidence.  Such  notice  may  be  by  parol  as  well 
M  in  writing,  and  if  both  a  parol  and  written  notice  have  been  given,  proof  of 
either  is  8ufficient.(t;)  It  should  be  properly  entitled  ;(uj)  and  must  not  be  general, 
hut  should  specify  the  document  to  be  produced.  Thus,  a  notice  '*  to  produce  all 
letters,  papers,  and  documents  touching  a  bill  of  exchange,  mentioned  in  the  decla- 
iition,  and  the  debt  sought  to  be  recovered,"  was  held  too  vague.(x)  So  a  notice 
''to produce  letters  and  copies  of  letters,  also  all  books  relating  to  the  cause,"  was 
beld  insufficient  to  let  in  secondary  evidence  of  a  letter  alleged  to  have  been  written 
oine  years  before.(y)  It  should  also  be  served  in  reasonable  time.(2)  In  civil 
c^seSjthe  rule  is,  that  notice  to  produce  should  be  served  before  the  commission  day, 

iq)  Rex  V.  Hunter,  4  C.  &  P.  128  (19  E.  C.  L.  R.),  Vau^haa,  B.     Some  counts  of  the  in- 
<iictmeQt  charged  that  certain  persons  made  the  deed,  and  that  the  prisoner  fraudulently 
altered  it,  and  it  was  objected  that  previously  to  the  receiving  secondnry  evidence  the 
attesting  witness  ought  to  be  called ;  but  Vaughan,  B.,  overruled  the  objection. 
(r)  Parry  v.  May,  I  M.  &  Rob.  279,  Littledale,  J. 

it)  2  Phil.  Et.  218,  citing  Evans  v.  8weet,  R.  k  M.  83  ;  Rex  v.  Pearce,  Peake  76  ;  Prit- 
«la*r4  t.  Symonds,  B.  N.  P.  254 ;  Whitford  v.  Tutin,  10  Bing.  R.  395  (25  E.  U.  L.  R.). 
(()  Williams  p.  Munnings,  1  R.  Ac  M.  N.  P.  C.  18. 
(K)  Sinclair  v.  Stevenson,  1  C.  &  P.  582  (12  E  C.  L.  R.). 
(rj  Smith  v.  Young,  1  Campb.  440 ;  Rose.  Ev.  7. 
_  ite)  Harvey  v.  Morgan,  3  Stark.  R.  17  (3  E.  C.  L.  R.),  where  in  an  action  by  the  plain- 
^fiita  the  assignees  of  C.  v.  E.,  a  notice  to  produce  was  entitled  A.  and  B.,  assignees  of 
^•tfid  D.  V.  E.,  and  held  insufficient  by  Lord  Ellenborough,  though  A.  &  B.  were  in  fact 
*"*!«  Msignees  of  C.  and  D. 

(z)  France  v.  Lucy,  R.  &  M.  N.  P.  C.  341  ;  Smith  v.  Sandeman,  2  Cox  C.  C.  239. 
ijf)  Jones  r.  Edwards,  M-Clel.  &  Y.  139.     In  Morris  v.  Hauser,  2  M.  A  Rob.  392,  Lord 
*-^nmaQ,  C.  J.,  held  a  notice  to  produce  "■  all  letters,  written  to  and  received  by  the  plain- 
^V  between  the  years   1837  and   1841,  both   inclusive,  by  and  from  the  defendants,  or 
^ither  of  them,  or  any  person  in  their  behalf,"  sufficient  to  let  in  secondary  evidence  of  a 
*«tter.    And  in  Jacob  v.  Lee,  2  M.  &  Rob.  33,  Patteson,  J.,  held  a  notice  to  produce  **all 
^>^ every  lettera  written  by  the  plaintiff  to  the  defendant  relating  to  the  matters  in  dis- 
pute in  this  action/'  sufficient,  and  distinguished  the  case  from  France  v.  Lacy,  and  Jones 
*•  Kdwarda,  n^ra,  on  the  ground  that  the  notice  mentioned  the  parties  by  whom  and  to 
^Wtt  the  letters  were  addressed.. 

(*)  At  to  what  it  considered  a  reasonable  notice,  tee  Doe  v.  Grey,  1  Stark.  R.  283  (2  E. 
^L.&.);  BfyMi  V.  Wagstaff,  R.  it  M.N.  P.  G.  327  ;  Drabble  v.  Donner,  Ibid.  47. 
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when  the  party  lives  away  from  the  assize  town,  in  order  that  he  may  have  an 
opportunity  of  brinjring  the  papers  required.(a)  And,  d  fortiori^  in  a  criminal 
„(OM/*-i  case,  where  the  party  is  in  prison  at  a  distance  from  his  home,  ought  the 

-'  notice  to  be  served  before  the  commission  day.(6)  And  where  *on  a  trial  at 
the  assizes  for  arson,  with  intent  to  defraud  an  insurance  company,  a  nctije  to  pro- 
duce the  policy  had  been  served  on  the  prisoners  about  the  middle  of  the  day  before 
the  trial,  and  his  residence,  where  the  fire  happened,  was  thirty  miles  from  the  assise 
town,  the  notice  was  held  insufficieDt.(r)  But  no  general  rule  can  be  laid  down,  as 
each  case  must  depend  on  its  particular  circumstances.  Where,  therefore,  a  docu- 
ment was  at  the  assize  town,  in  the  possession  of  an  attorney,  who  had  acted  as 
attorney  for  the  prisoner  on  a  trial  where  the  document  was  given  in  evidence,  a 
notice  served  on  the  commission  day  was  held  sufficient. (cQ  In  town  causes,  service 
of  nt)tic«  on  the  attorney  in  the  evening  before  the  trial  is  in  general  8ufficient.(«) 
And  on  a  trial  for  conspiracy,  a  notice  to  produce  a  check  served  at  three  o'clock  in 
the  afternoon  of  the  day  before  the  trial,  at  the  office  of  the  London  agents  for  the 
country  attorney  of  the  defendants  who  lived  in  Herefordshire,  has  been  held 
sufficient.(/)  And  where  a  party  has  been  served  with  a  notice  to  produce  suffi- 
ciently early  to  enable  him  to  produce  the  document,  it  makes  no  difference  that  at 
*9^71   ^^  ^^^^  ^^  ^^  service  the  case  has  been  part  heard.(^)     Hut  where  in  a 

-*   town  cause  the  service  was  at  seven  *o'clock  the  evening  before  the  trial, 

(a)  Trist  v.  Johnson,  I  M.  &  Rob.  259,  Park,  J.  A.  J. ;  8.  p.  George  v,  Thompson,  4  Dowl. 
P.  R.  656,  where  it  was  served  on  the  commission  day,  at  5  p.  m.,  at  the  attornej's  resi- 
dence, after  he  had  left  home  for  the  assize  town  :  Doe  d.  Curtis  v,  Spitty,  3  B.  ^  Ad.  183 
(23  E.  C.  L.  K.);  Hargest  v.  Fothergill,  5  C.  &  P.  303  (24  E.  C.  L.  R.),  Tauuton,  J.  In 
Howard  v.  Williams,  0  M.  &  W.  725,  a  notice  was  served  on  the  defendant's  attorney  at 
his  residence,  twenty  miles  from  the  place  of  trial  before  the  under-sheriff,  at  8  p.  m.,  on  the 
night  before  the  trial  ;  the  defendant  resided  in  the  same  town  with  the  attorney,  bat  was 
not  at  home  until  12  that  night;  and  the  notice  was  held  insufficient. 

(b)  Rex  V.  Ellicombe,  1  M.  &  Rob.  260,  Littledale,  J.    This  was  an  indictment  for  set 
ting  fire  to  a  house  with  intent  to  defraud  an  insurance  company,  and  notice  was  servec 
on  the  prisoner  in  gaol  on  Monday,  the  assizes  having  commenced  on  the  Friday  pre- 
vious, and  the  trial  being  on  the  Wednesday  following.    The  prisoner's  residence  was  tea 
miles  from  the  assize  town.     The  notice  was  held  insufficient. 

(c)  Reg.  V.  Kitson,  Dears.  C.  C.  187. 
\d)  Reg.  V.  Hankins,  2  C.  &  K.  823  (61  E.  C.  L.  R.),  Coltman,  J.     In  this  case,  on 

trial  for  perjury,  it  appeared  that  about  noon  on  the  commission  day  at  Hereford,  tl 
trial  taking  place  the  following  morning,  a  notice  to  produce  a  paper  (with  reference 
which  the  perjury  was  alleged  to  have  been  committed  on  a  trial  in  the  coanty  coai 
was  served  in  Hereford  on  Mr.   Cadle,  the  present  attorney  of  the  prisoner.    The  p' 
soner  lived  at  Ross,  fourteen  miles  from  Hereford,  and  Mr.  Cadle  lived  at  Newent,  tweni 
five  miles  from  Hereford  ;  but  in  the  notice,  further  notice  was  given  that  the  paper 
then   in  Hereford  in   the  possession  of  Mr.  Minnett,  who  was  then  at  the  Green 
Hotel,  and  who  had  been  the  attorney  for  the  prisoner  at  the  trial  in  the  county  coi 
and  who  had  previously  been  called  upon  under  a  subpcena  duett  tecum  to  produce 
paper  on  this  trial  for  perjury,  and  had  been  held  not  bound  to  produce  it,  on  the  groi 
that  he  held  it  as  attorney  for  the  prisoner ;  and  Coltman,  J.,  held  that  this  notice 
sufficient  to  let  in  secondary  evidence  of  the  contents  of  the  paper.     So  where  notic^^  to 
produce  certain   policies  of  insurance  was  served  on  the  attorney  of  the  prisoner,        oo 
Tuesday  evening,  the  prisoner  being  then  at  Maidstone,  but  not  in  custody,  and  the  p  ^z^Ii- 
cies  weie  tA^enty  miles  off,  and  the  trial  was  on  Thursday,  and  on  the  Wednesday      tht 
prisoner's  attorney  had  sent  a  person  to  serve  a  subpcpna  at  a  place  within  four  mileflt  of 
where  the  policies  were  ;  Bramwell,  B.,  held,  that  as  there  had  been  an  opportunitjv"  of 
obtaining  the  policies,  the  notice  was  sufficient,  and  said  that  no  general  rule  coald   be 
laid  down,  but  every  case  must  be  governed  by  its  particular  circumstances:  RefiT- '• 
Barker,  1  F.  &  F.  326. 

(e)  Per  Guruey,  B.,  Atkins  i'.  Meredith,  4  Dowl.  P.  R.  658  ;  2  Phil.  Ev.  219  ;  Gibbons  p. 
Powell,  9  C.  &  P.  634  (38  E.  C.  L.  R.),  Gurney,  B.  ;  Leaf  v.  Butt,  C.  k  M.  451  ;  Meyrick  ». 
Woods,  Ibid.  452.  But  where  notice  to  produce  a  receipt  was  served  on  the  defendaof 
on  Saturday,  the  cause  coming  on  for  trial  on  the  Monday,  Burney,  B.,  held  the  service 
too  late,  and  that  the  notice  should  have  been  served  on  the  attorney :  Houseroto  f. 
Roberts,  5  C.  k  P.  394  (24  E.  C.  L.  R.).  Where  the  party  and  his  attorney  both  lived  ia 
Worcester,  Williams,  J.,  held  that  service  on  the  Saturday  during  the  assizes  for  tbe 
Monday  following  was  sufficient ;  Firkin  r.  Edwards,  9  C.  &  P.  478  (38  E.  C.  L.  R.). 

(/)  Reg.  V.  Hamp,  6  Cox  C.  C.  167,  Lord  Campbell,  C.  J.    The  sheriff  had  aeized  tbe  check 
in  question  in  levying  for  a  forfeited  recognizance  of  one  of  the  defendanta,  but  this  v^      i 
held  to  make  no  difference. 

(^)  Stum  V.  Jeffree,  2  G.  Ac  K.  442  (61  E.  C.  L.  R.),  Pollock,  C.  B.    This  cause  begasoi^ 
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upon  the  attorney,  who  resided  in  London,  between  two  and  three  miles  from  the 
tradesman,  whose  books  were  required  to  be  produced,  the  Court  of  Exchequer  held 
the  note  insufficient,  as  the  books  could  not  be  presumed  to  be  in  the  possession  of 
the  attornej.(A)     All  these  cases  depend  on  their  particular  circumstances,  and  the 
question  in  each  is,  whether  the  notice  was  given  in  a  reasonable  time  to  enable  the 
party  to  be  prepared  to  produce  the  document  at  the  time  of  the  trial. (i)     The 
notice  may  be  served  either  on  the  party  himself  or  his  attorney.     There  is  no  differ- 
ence in  this  respect  between  criminal  and  civil  cases.(y)     Where  the  defendant,  an 
attorney,  was  indicted  for  perjury  on  the  trial  of  an  ejectment,  in  which  he  had 
acted  as  the  attorney  of  the  lessor  of  the  plaintiff,  and  had  produced  a  document  and 
taken  it  back  again,  it  was  held  that  a  notice  to  produce  that  document  served  on 
the  defendant  was  sufficient,  although  he  was  not  the  attorney  on  the  record  in 
the  ejectnient.(A;)     And  a  notice  served  on  a  prisoner  in  gaol  is  sufficient.(/)     So  a 
notice  served  on  a  prisoner  for  one  session  ot  the  Central  Criminal  Court  has  been 
held  to  be  sufficient  fur  a  subsequent  session,  to  which  the  trial  has  been  postponed. (m) 
The  reason  why  notice  to  produce  is  required  is  not  to  give  the  opponent  notice 
that  such  a  document  will  be  used,  so  that  he  may  be  enabled  to  prepare  evidence  to 
explain  or  confirm  it  ;(7i^  but  it  is  merely  to  enable  the  party  to  have  the  document 
in  court,  to  produce,  if  ne  likes,  and,  if  he  does  not,  to  enable  the  opponent  to  give 
Kcondary  evidence  of  it.     It  is  merely  to  exclude  the  argument  that  the  opponent 
has  not  taken  all  reasonable  means  t*)  procure  the  original.(o)     If,  therefore,  the 
document  be  in  court,  it  may  be  called  for,  and  if  it  be  not  produced,  secondary 
bTidence  of  it  may  be  given.(^) 

So  notice  to  produce  \a  unnecessary,  when,  from  the  nature  of  the  proceedings,  the 
party  iu  possession  of  the  instrument  has  '^notice  that  he  is  charged  with  the  r^cooo 
poeaessiou  of  it,  as  in  actions  of  trover,  for  bonds  or  bills  of  exchange. (^)  ^ 
^  in  a  prosecution  for  stealing  a  promissory  note  or  other  writing  described  in  the 
iodictment,  parol  evidence  of  the  contents  will  be  admissible,  without  any  formal 
notice  to  the  prisoner  to  produce  the  original.  On  an  indictment  for  stealing  a  bill 
of  exchange,  all  the  judges  held  that  such  evidence  had  been  properly  admitted, 
though  it  was  proved  that  the  bill  had  been  seen,  only  a  few  days  before  the  trial, 
in  a  state  of  negotiation,  in  the  hands  of  a  third  person,  who  had  been  served  with 

Thursday,  and  at  four  o'clock  was  a(^ourned ;  before  nine  that  evening  the  notice  was 
•erred ;  all  the  parties  lived  in  London.  On  Friday  the  hearing  was  resumed,  and  the 
^ocoment  called  for ;  and  it  was  held  that  the  notice  was  sufficient. 

(A)  Atkins  v.  Meredith,  4  Dowl.  P.  R.  658.  In  Rex  v.  Haworth,  4  G.  &  P.  254  (19  E.  G. 
I-  B.),  Parke,  J.,  held  a  notice  to  produce  a  forged  deed  served  on  the  prisoner  after  the 
commencement  of  the  assizes  too  late,  saying  it  should  have  been  served  a  reasonable 
time  before  the  assizes  ;  but  it  does  not  appear  whether  the  prisoner  resided  in  the  assize 
town  or  not.  In  Royston's  case,  1  Lew.  267,  Bolland,  B.,  held  a  notice  to  produce  a  note 
lenred  on  Monday,  the  trial  being  on  the  Wednesday  following,  insufficient,  but  the  re- 
port does  not  state  on  what  ground. 

(i)  Per  Alderson,  B.,  Lawrence  v.  Glark,  14  M.  &  W.  250,  where  a  notice  dated  the  12th 
of  February  was  put  into  the  letter-box  of  the  plaintiff's  attorney  in  London  at  half-past 
tight  the  evening  before  the  trial,  which  was  on  the  19th,  but  it  was  not  shown  whether 
the  document  was  in  the  possession  of  the  attorney  or  the  plaintiff,  who  lived  in  London ; 
uid  the  notice  was  held  insufficient. 

(/)  The  Attorney-General  v.  Le  Merchant,  2  T.  R.  201,  in  note  (a)  to  Rex  v,  Watson. 
Bot  it  has  been  observed  that  the  preceding  case  could  not  have  been  a  case  of  felony, 
iDd  that  in  felony  a  prisoner  cannot  appear  by  attorney  (Per  Pollock,  G.  B.,  Reg.  r. 
I^ownham,  1  F.  &  F.  386).  As,  however,  an  attorney  may  in  fact  be  employed  by  a  pri- 
■ODer,  it  is  clear  that  a  notice  served  on  an  attorney  so  employed  is  good  ;  but  it  is,  of 
tOBne,  necessary  to  prove  that  the  attorney  is  so  employed :  Reg.  v,  Downham,  tupra ; 
Htg.  V.  Boucher,  1  F.  A  F.  486. 

%  Reg.  V.  Phillpotts,  5  Gox  G.  G.  329,  Brie,  J.  It  was  strongly  urged,  but  in  vain,  that 
^oocument  would  be  in  the  possession  of  the  lessor  of  the  plaintiff. 

iO  Reg.  V.  Robinson,  5  Gox  G.  G.  183,  Pollock,  G.  B.,  and  Erie,  J. 
»)  Reg.  V,  Robinson,  mpra.  (n)  This  was  stated  in  1  Stark.  £v.  404. 

•)  Per  Parke  B.,  Dwyer  r.  GoUins,  7  Exch.  R.  639. 
»  Dwyer  o.  GoUins,  supra,  overruling  Gook  v,  Hearne,  1  M.  &  Rob.  201.    And  the 
^noy  may  be  called  to  prove  that  the  document  is  in  court :  Ibid. 

(j)  How  V,  Hall,  14  East  274 ;  Scott  v.  Jones,  4  Taunt.  865 ;  Tidd's  Pract.  853.     The 
J»etl«  aaed  to  be  otherwise :  per  Gibbs,  J.,  4  Taunt.  868. 
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a  subpoena,  and  did  not  appear  :(r)  and  if  it  had  been  proved  to  have  been  in  the 
custody  of  the  prisoner,  parol  evidence  might  have  been  given  of  its  cod  tents  without 
notice  to  produce.(^')  So  on  an  indictment  containing  a  count  for  stealing  a  post 
letter,  the  direction  of  which  is  stated  in  the  count,  the  direction  may  be  proved 
without  any  notice  to  produce ;  for  the  count  gives  sufficient  notice.(0  So  on  an 
indictment  for  forging  a  note,  which  the  prisoner  afterwards  got  posbession  of  and 
swallowed,  Buller,  J.,  permitted  parol  evidence  to  be  given  of  the  contents  of  the 
note,  though  no  notice  to  produce  it  had  been  given.(ii)  But  there  it  might  be  said, 
that  such  a  notice  would  be  nugatory,  as  the  thing  itself  was  destroyed. (i;)  And  it 
has  since  been  hold,  on  an  indictment  for  forging  a  deed  of  release,  that  notice  to 
produce  the  deed  must  be  proved  to  have  been  given;  but  it  appearing  that  the  pri- 
soner had  stated  that  after  he  had  obtained  possession  of  the  deed  he  had  barnt  it^ 
it  was  held  that  secondary  evidence  of  its  contents  was  admissible.(ir)  In  Layer  t 
ca^e/x)  on  an  indictment  for  high  treastm,  where  it  was  proved,  that  the  prisoner 
had  shown  a  pc^rson  a  paper,  containing  the  treasonable  matter  laid  in  the  indict- 
ment, and  then  immediately  put  it  into  his  pocket,  that  person  was  permitted  to 
give  parol  evidence  of  the  contents  of  the  paper  And  in  the  case  of  De  la.  MotU(^y) 
**>*^Q1  on  an  indictment  for  a  traitorous  correspondence  with  the  French  government 
J  where  the  qut*stion  was.  whether  examined  *copies  of  the  treasonable  papers, 
which  had  been  secretly  opened  at  the  post-office,  and  copied,  and  then  forwarded  to 
their  place  of  destination,  were  admissible  in  evidence;  the  court  held,  that  they 
might  be  admitted,  after  proof  that  the  originals  were  in  the  handwriting  of  the 
prisoner.  So  on  the  trial  of  an  indictment  for  administering  an  unlawful  oath,  it 
was  held  that  a  witness  might  prove  that  the  prisoner  read  an  oath  from  a  paper, 
without  giving  him  notice  to  produce  \i.{z)  But  an  indictment  for  setting  fire  to  a 
house,  with  intent  to  defraud  an  insurance  office,  does  not  convey  such  a  notice  that 
the  policy  of  insurance  will  be  required  upon  the  trial,  as  to  dispense  with  the 
necessity  of  a  notice  to  produce  \t.{a)     So  where  on  an  indictment  for  stealing  iron 

(r)  Aickles's  case,  1  Leach  294.  (»)  1  Leach  297,  per  Heath  J. 

(t)  Reg.  V.  Clube,  3  Jur.  (N.  S.)  698,  Pollock,  C.  B.,  who  said,  "  It  is  very  common  for 
a  person  to  have  on  his  garments  labels  stating  his  name  and  the  date  when  the  garmenU 
were  furnished  by  the  tailor  ;  suppose  a  coat  with  such  a. label  were  stolen,  surely  it  woaid 
not  be  requisite  to  give  a  notice  to  produce  the  label :"  Keg.  v.  Fentou,  pott^  p.  239,  note 
(6),  was  cited  in  this  case. 

(u)  Spragge's  case,  cited  by  Lord  F!llenborough,  C.  J.,  in  How  v.  Hall,  14  East  276. 

(r)  Per  Lord  Rllenborougb,  C.  J.,  Ibid. 

\w)  Rex  I'.  Ilaworth,  4  C.  &  P.  254  (19  E.  C  L.  R.),  Parke,  J.  See  Foster  v.  Pointer,  9 
G.  k  P.  718  (38  E.  0.  L.  R.),  where  (inrney,  B.,  held  that  a  statement  by  the  defendaot'i 
attorney  that  a  paper  was  not  in  existence  made  secondary  evidence  admissible,  althoagh 
a  notice  to  produce  had  been  served  too  late.  In  Doe  d.  Phillips  r.  Morris,  b  A.  &  E.  46 
(30  E.  0.  L.  R.),  the  court  seem  to  have  been  of  opinion  that  notice  to  produce  was 
necessary,  although  there  might  be  some  evidence  that  the  instrument  was  destroyed; 
'*  for  although  a  witness  might  be  called  to  say  that  it  had  been  destroyed,  it  might  be  in 
the  hands  of  the  adverse  party  notwithstanding,"  per  Lord  Denman,  G.  J.,  and  the  de- 
fendant might  dispute  the  fact  of  its  destruction,  and  say,  '*  I  have  the  document,  bat  will 
not  produce  it,  because  I  have  not  been  served  with  notice  :"  per  Pattcson,  J.  Mr.  Starkie, 
Ev.  vol.  1,  398,  after  citing  this  case,  adds,  ^^iamen  qu«re,  for  after  destruction  of  the  in* 
strument  it  is  no  longer  in  the  possession  of  any  one."  It  is  conceived,  however,  that 
the  observations  of  the  court  are  perfectly  accurate  with  reference  to  a  case  where  the 
destruction  of  the  document  is  disputed.     G.  S.  G. 

(z)  6  St.  Tr.  263. 

(y)  Goram  Buller,  and  Heath,  Js.,  1  East  P.  G.  c.  2,  s.  58,  p.  124. 

(z)  Rex  V.  Moors,  6  East  419,  note  to  Rex  v.  Nield.  See  also  Rex  v.  Hunt,  3  B.  Ac  A. 
566  (5  E.  G.  L.  R.),  antCj  p.  223.  And  see  the  same  case  as  to  proving  inscriptions  on 
banners,  &c.,  without  notice  to  produce :  Ibid.  So  the  principle  of  the  rule  reqoirtng 
notice  to  produce  does  not  extend  to  a  case  where  a  party  to  the  suit  has  fraudulentl/ 
got  possession  of  a  written  instrument  belonging  to  a  third  person  ;  as  where  a  witnesf 
was  called  on  the  part  of  the  defendant,  to  produce  a  letter  written  to  him  by  the  plaio- 
riff,  and  it  appeared  that,  after  the  commencement  of  the  action,  be  bad  given  it  to  the 
plaintiff;  in  this  case,  though  a  notice  to  produce  had  not  been  given,  parol  evidence  was 
admitted,  because  the  paper  belonged  to  the  witness,  and  bad  been  secreted  in  fraud  of 
the  subpoena :  Leed  v.  Gook,  4  Esp.  N.  P.  G.  256 ;  Tidd  Pr.  853. 

{a)  Reg.  V.  Kitson,  Dears.  G.  G.  187  ;  Rex  v.  Ellicombe,  5  G.  A  P.  522  (24  B.  0.  L.  B.) ; 
I  M.  &  Rob.  260,  Littledale,  J.     In  ordinary  cases  of  felony  it  is  not  only  the  rtrj  natora 
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out  of  a  canal  boat,  it  appeared  that  the  boat  had  been  weighed  at  a  lock,  and  a 
ticket  of  the  weight  given  to  the  prisoner,  and  it  was  proposed  to  give  secondary 
evidence  of  its  contents,  although  no  notice  to  produce  it  had  been  given ;  Parke,  J., 
h^,  that  this  was  not  allowable,  because  the  rule  which  requires  notice  to  be  given 
extends  to  criminal  as  well  as  civil  cases,  except  where  the  nature  of  the  indictmeut 
itself  expressly  shows  the  prisoner  that  the  deed  or  paper  in  question  will  be  wanted 
at  the  trial.(6) 

On  an  indictment  for  burglary  it  appeared  that  one  of  the  articles  stolen  was  a 
ring,  which  was  particularly  described  by  the  prosecutor  as  made  of  bright  Austra- 
lian gold  in  the  form  of  a  broad  band,  with  the  representation  of  a  buckle  to  it  as  a 
garter,  and  with  an  inscription  inside  it,  made  on  the  occasion  of  the  loss  of  a  sbter, 
tod  in  memory  of  her.     Channell,  B.,  held  that  it  could  not  be  asked  what  the 
inscription  was ;  for  although  the  prosecutor  could  state  that  there  was  an  inscrip- 
tion on  the  ring,  and  could  otherwise  describe  it  so  as  to  identify  it,  he  could  not 
^ate  the  contents  of  the  inscription.     The  prosecutor  produced  another  ring,  which 
hA  been  made  for  a  brother  on  the  same  occasion,  and  was,  he  said,  exactly  like 
the  former.     A  witness  proved  that,  soon  after  the  burglary,  the  prisoner  showed 
W  a  ring,  which  she  described,  and  which  had  an  inscription  on  it ;  and  Channell, 
B..  held,  that  as  no  notice  had  been  gived  to  produce  it,  the  contents  of  the  inscrip- 
^D  could  not  be  asked;  Channell,  B.,  however,  allowed  the  fellow  ring  to  be  shown 
to  the  witness,  and  she  said  that  the  ring  shown  to  her  by  the  prisoner  was  exactly 
like  it(66)     This  decision  is  contrary  to  all  the  authorities  as  to  the  inscription, 
ud  cannot  be  supported.     See  p.  238  of  this  volume. 

It  was  formerly  supposed  that  neither  party  would  be  allowed,  either  in  an  ex- 
unioation  in  chief,  or  in  a  cross-examination,  to  inquire  into  the  contents  of  a  deed, 
merely  because  the  opposite  party  had  the  original  deed  in  his  possession  in  court, 
tt  the  time  of  the  trial ;  and  that  the  opposite  party  might  object  to  parol 
^evidence  of  the  contents,  on  account  of  his  not  having  received  a  notice  to  r^QACi 
produce  the  original. (c)  But  it  has  been  held  that  if  the  document  is  in  ^  ^ 
ooart  in  the  possession  of  the  opposite  party,  it  may  be  called  for  without  notice  to 
produce  it;(d)  and  if  a  witness  be  sworn  and  has  a  document  in  his  possession,  he 
Dttj  be  compelled  to  produce  it,  although  he  has  not  been  served  with  a  subpoena 
Amu  tecum  ;(e)  and  if  a  person  be  sworn,  and  decline  to  produce  a  document, 
wUeh  he  has  in  court,  on  any  lawful  ground,  secondary  evidence  may  be  given  of 

of  the  iodictment,  but  the  charge  before  the  magistrate,  which  gives  notice  to  the  prisoner 
ftttiafRcient  time  before  the  trial  to  be  prepared  with  the  particular  document.  But 
if tn  iodictment  were  preferred  without  any  previous  examination  before  a  magistrate,  it 
BAj  be  questionable  whether  such  indictment  ought  to  be  considered  as  giving  sufficient 
ooUee  to  the  prisoner,  unless,  indeed,  he  had  information  of  the  precise  nature  of  the 
cbarge  contained  in  it  at  such  a  period  before  the  trial  as  would  be  sufficient  for  the  ser- 
vice of  a  notice  to  produce.     C.  S.  G. 

(MRex  p.  Humphries,  Sufford  Spr.  Ass.   1829,  MS.     G.  S.  G.    See  Reg.  v.  Fenton 

eitM3  C.  B.  760  (54  E.  C.  L.  R.).    On  an  indictment  for  larceny  of  a  coat  contained  in  a 

ptper  parcel,  Parke,  B.,  held  that  evidence  of  the  direction  of  the  parcel  could  not  be 

giTen  without  notice  to  produce  it.     8ed  qutere^  and  see  the  cases  ante^  p.  238.     On  an  in- 

iietnent  against  a  son  for  stealing  and  a  father  for  receiving  boots  and  shoes,  it  appeared 

Uiftt  a  hamper  which  was  alleged  to  have  contained  some  of  the  articles  had  been  sent  bj 

tkeioD  to  the  father,  and  it  was  proposed  to  prove  how  it  was  directed;   but  Maule,  J., 

^bted  whether  the  evidence  was  admissible,  and  thereupon  it  was  withdrawn  :  Reg.  v, 

Hinlej,  2  Cox  G.  G.  12 ;  s.  c,  but  not  s.  p.,  2  M.  ^  Rob.  524,  Maule,  J.,  said,  ''  The  ground 

ipoo  which  the  evidence  may  be  admissible  is  the  presumption  that  the  direction  does 

lot  exist;  whereas  there  may  not  be  the  same  reason  for  presuming  that  it  is  in  existence. 

Therefore,  unless  you  can  show  that  it  exists,  it  would  appear  that  the  evidence  sliould 

^  adaiitted.''     <*  Suppose  an  inscription  on  a  bale  marked  *■  XX,'  would  it  be  necessary 

to  produce  the  bale  ?"    According  to  the  report  in  M.  k  Rob.  the  hamper  had  passed 

Wkwards  and  forwards  between  the  son  and  father  for  several  months.     No  authority 

VM  referred  to  in  this  case. 

(M)  Beg.  0.  Farr,  4  F.  4^  F.  336. 

(c)  2  Phil.  Bt.  226  ;  1  Stark.  Ev.  404.     And  see  Doe  v.  Grey,  1  Stark.  283  ;  Roe  v.  Har- 

^1  i  Borr.  2484  ;  Rose.  Ev  6. 


W  Dwyer  v.  Collins,  7  Exch.  R.  639. 


i«)8adgrove  v.  Stavens,  C.  k  M.  508  (41  E.  G.  L.  R.),  Cresswell,  J. 
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its  contents,  though  he  has  not  been  served  with  a  subpcena  duces  t4!cvm  ;{/)  and, 
therefore,  it  seems  that  in  the  first  case  by  calling  on  the  opposite  party  to  prodace 
the  document,  and  in  the  other  cases  by  callin*;  the  person  in  posseasinn  of  the 
document,  and  rec|uiring  liim  to  produce  it.  all  difiiculty  may  be  avoided,  for  either 
the  document  will  be  produced,  or  secondary  evidence  of  its  contents  may  be 
given. 

A  party  called  upon  to  produce  a  paper,  must  either  produce  it  when  called  upon, 
or  not  at  all :  he  cannot  avail  himself  of  it  in  a  subsequent  stage  of  the  case.(^) 
Where,  therefore,  notice  had  been  given  to  the  defendant  to  produce  certain  receipts 
for  rent,  which  the  defendant  refused  to  produce;  it  was  held,  that  the  defendant 
could  not  afterwards,  as  part  of  his  case,  put  in  the  receipts  for  the  purpose 
of  showing  that  the  rent  was  paid  to  the  lessor  of  the  plaintiff  and  another 
jointly.(A) 

Where,  afler  a  notice  to  produce,  a  document  is  called  for  and  produced,  and 
handed  to  the  counsel  who  called  for  it,  but  he  does  not  read  it,  and  declines  to 
make  use  of  it,  he  is,  nevertheless,  bound  to  put  it  in  and  have  it  read.(t ) 

Where  a  document  is  produced  in  consequence  of  a  notice  to  produce,  and  it  is 
alleged  that  the  document  is  not  the  document  in  question,  it  is  for  the  court  to 
decide  whether  it  be-  so  or  not.(j  )  And  where  a  document  is  called  for  ailei 
notice  to  produce,  and  some  evidence  is  given  to  show  that  it  is  in  the  possession  o^ 
one  party,  the  other  side  is  entitled  at  once  to  give  evidence  to  prove  th  .t  it  is  no 
in  the  possession  or  under  the  control  of  such  party,  and  it  is  for  the  judges  t. 
decide  this  question. (A;) 

The  regular  time  for  calling  for  the  production  of  papers  and  books  is  not  nntt 

the  party  who  requires  them  has  entered  into 'this  case ;  till  that  period  arrives,  tM 

other   party  may  refuse  to   produce   them,  and  there  can  be   no   cross-examicn 

♦9A11   ^^^"  °^  ^  '"their  contents,  although  the  notice  to  produce  them  is  ^ 

-*^J  mitted.(Z) 

If  upon  a  notice  to  the  adverse  party  to  produce  primary  evidence  in  his 
sion,  he  refuses  to  produce  the  instrument  rec|uired,  it  has  been  held  that  no  in 
euce  is  to  be  drawn  from  such  refiisal ;  but  that  the  only  consequence  is,  that  c 
other  party  who  has  done  all  in  his  power  to  supply  the  best  evidence  will  be  allo'^rc 
to  go  into  secondary  evidence.(m)  If  the  party,  giving  due  notice,  declines  £ 
use  the  papers  when  produced,  this,  though  a  matter  of  observation,  will  not  male 
them  evidence  for  the  adverse  party,(n)  though  it  is  otherwise  when  the  papers  are 
inspected,  (o)      Secondary  evidence  of  papers,  to  produce  which  notice  has  been 

(/)  Doe  d.  Loscombe  r.  Clifford,  2  C.  &  K.  448  (61  E.  C.  L.  R.),  Alderson,  B. 

{ff)  2  Phil.  Ev.  220 ;  Doe  d.  Higgs  v.  Cockell,  6  C.  &  P.  525  (25  E.  C.  L.  R.)  ;  Jackson  v, 
Allen,  3  Stark.  R.  74  (3  E.  C.  L.  R.)  ;  Lewis  v.  Hartley,  7  C.  &  P.  405  (32  E.  C.  L.  R.). 

(h)  Doe  d.  Thompson  v.  Hodgson,  12  A.  &  E.  135  (40  E.  C.  L.  R.) ;  2  M.  &  Rob.  282. 

(t)  Smith  V.  Brown,  2  Cox  C.  C.  278,  Coleridge,  J.,  after  consulting  Pollock,  0.  B. 

(J)  Harvey  v.  Mitchell,  2  M.  &  Rob.  366.  In  Fronde  v.  Hobbs,  1  F.  &  F.  612,  Bjles, J., 
with  consent  of  the  parties,  left  the  question  to  the  jury  whether  a  book  produced  wai 
the  book  in  which  the  terms  of  a  contract  had  been  entered.  But  this  was  only  to  Miiit 
him  in  deciding  the  question. 

{k)  Harvey  v.  Mitchell,  2  .M.  k  Rob.  366,  Parke,  B.  If  a  defendant  interposes  snob  en- 
dence,  it  does  not  give  any  right  to  the  plaintiff  to  reply,  as  it  is  given  merely  for  the 
purpose  of  enabling  the  judge  to  decide  the  question. 

(/)  2  Phil.  Ev.  222;  Graham  v.  Dyster,  2  Stark.  R.  23  (3  E.  C.  L.  R.)  ;  Sidewftji'- 
Dyston,  Ibid.  49 ;  1  Stark.  Ev.  403. 

(m)  Cooper  and  another  v.  Gibbons,  3  Campb.  363.  That  was  an  action  for  the  nJ^^ 
of  a  pipe  of  wine :  notice  had  been  given  by  the  defendant  to  the  plaintiffs  to  produce 
their  books,  but  they  were  not  produced.  It  was  insisted  for  the  defendant,  that  the  JQi7 
were  bound  to  draw  an  inference  against  the  plaintiffs  from  such  non-production.  But 
Gibbifi,  C.  J.,  said,  *' 1  have  considered  this  subject  a  good  deal,  and  am  of  opiuioQ}th»t 
the  jury  are  not  authorized  to  draw  any  such  inference  from  the  circumstance  relied  <*• 
The  non-production  of  the  plaintiffs'  books,  after  a  notice  to  produce  them,  merely  entitle! 
the  defendants  to  give  parol  evidence  of  their  contents."  See  the  obserTations  of  M'* 
Phillipps,  vol   2,  222. 

(fi)  Sayer  v.  Kitchen,  1  Esp.  N.  P.  C.  210. 

(o)  Wharam  v.  Uoutledge,  6  Esp.  N.  P.  C.  235;  Rose.  Ev.  9,  s.  p.,  if  they  areatallB**! 
terial  to  the  case ;  Wilson  v.  Bowie,  1  C.  A  P.  10  (12  E.  C.  L.  R.),  Park,  J.  A.  J. ;  Cilt*** 
V,  Flower,  7  C.  A  P.  386  (32  E.  C.  L.  R.). 
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given,  cannot  be  entered  into  till  the  party  calling  for  them  has  opened  his  case, 
before  which  time  there  can  be  no  cross-examination  as  to  their  conteikta.(p)  Where 
a  party,  after  notice,  refuses  to  produce  an  agreement,  it  is  to  be  presumed  as  against 
him  that  it  is  properly  stamped. (^) 

3.  It  remains  to  be  considered  what  is  good  secondary  evidence.(r)     It  must  be 
observed  that,  previous  to  giving  any  such  evidence  of  the  contents  of  a  deed,  the 
original  deed  ought  to  be  proved  to  have  been  duly  executed. («)     Where  the  sessions 
found  that  B.  was  the  attesting  witness  to  a  lost  indenture  of  apprenticeship,  it  was 
held  that  evidence  of  his  handwritiug.was  unnecessary;  for  the  proof  of  hand- 
writing could  only  be  required  to  establish  the  identity  between  the  deceased  and 
the  attesting  witness. (0     So  where  an  original  note  of  hand  is  lost,  a  copy  cannot 
be  read  in  evidence  unless  the  note  is  first  proved  to  be  genuine. (?z)     In  secondary . 
evidence  there  are  no  degrees,  that  is,  no  precedence  or  superiority  in  point  of 
admissibility.     An  attested  copy  of  a  written  instrument  is  not  of  a  superior  order 
of  proof  to  an  examined  copy,  nor  is  an  examined  copy  superior  to  parol   cmao 
eTidence  *of  the  contents.(t?)     As  soon,  therefore,  as  a  party  has  accounted   ^ 
for  the  absence  of  the  original  document,  he  is  at  liberty  to  give  any  kind  of 
secondary  evidence.(K7)     A  copy  of  a  document  taken  by  a  machine  which  was 
worked  by  the  witness  who  produces  it,  is  good  secondary  evidence,  though  it  was 
not  compared  with  the  original.(x)     So  a  document  sent  by  the  plaintiff  to  the 
defendant  with  a  letter  stating  it  to  be  a  copy  of  a  deed,  is  sufficient,  though  notice 
to  produce  the  deed  has  been  given,  and  the  deed  is  not  called  for.(^)     But  a  paper 
delivered  as  a  copy  of  a  deed  from  the  office  of  an  attorney,  but  which  he  states  he 
h  aoable  of  his  own  knowledge  to  vouch  to  be  a  copy,  is  insufficient. (s)     The 
evidence  of  any  one  who  recollects  the  contents  of  a  letter  is  good  secondary  evi- 
dence of  them,(a)  although  it  is  in  the  party's  power  to  produce  the  clerk  who 

{p)  Graham  v.  Dyster,  2  Stark.  23 ;  Rose.  Ev.  9. 

(q)  Crisp  o.  Anderson,  I  Stark.  N.  P.  C  35  (2  E.  G.  L.  R.),  but  the  party  refusing  is  at 
liberty  to  prove  the  contrary  :  Ibid. 

(r)  Where  secondary  evidence  is  let  in,  it  is  subject  to  the  same  rules  as  the  best  evi- 
dence which  the  case  admits  of:  the  evidence  as  to  the  contents  of  written  instruments, 
▼ben  they  cannot  be  produced  themselves,  must  be  of  a  nature  which  the  law  would  re- 
ceive in  other  instances.     Per  Lord  Ellenborough,  in  Fisher  v.  Samuda,  1  Campb.  193. 

(i)  Bull  N.  P.  254 ;  Rex  v.  Culpepper,  Skin.  673. 

(0  Reg.  V.  St.  Giles,  1  E.  &  B.  642  (72  E.  C.  L.  R.).  Erie,  J.,  said,  "In  no  case  what- 
ererwhen  the  ins^trument  is  lost,  and  the  attesting  witness  is  dead,  can  it  be  necessary  to 
prove  his  handwriting."  But  Wightman,  J.,  thought  it  not  necessary  to  determine 
vbether  proof  of  such  handwriting  was  indispensable;  and  Crorapton  J.,  thought  there 
night  be  cases  where  it  might  be  necessary  to  prove  such  handwriting. 

(«)  By  Lord  Hardwicke,  G.  J.,  in  Goodier  v.  Lake,  1  Atk.  246. 

if)  2  Phil.  Ev.  236.  It  was  formerly  thought  that  the  next  best  evidence  of  a  deed  was 
tcoanterpart :  Bull.  N.  P.  254,  and  see  Munn  v.  Godbold,  3  Bing.  292  (11  E.  G.  L.  R.),  and 
i^tbere  were  no  counterpart,  an  examined  copy,  1  Phil.  Ev.  438,  6ih  ed. 

(r)  Per  Parke,  B.,  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102.  In  that  case  on  the  trial  of 
^ejectment  by  the  same  lessors  of  the  plaintiff  against  a  different  defendant,  a  deed  was 
liveo  in  evidence  on  the  part  of  the  defendant,  and  it  was  held  that  the  shorthand  writer's 
I'oteg  of  the  contents  of  the  deed  were  admissible  in  evidence,  although  there  was  an 
wteited  copy,  which  being  unstamped  was  rejected.  In  Brown  v.  Woodman,  6  G.  &  P. 
•^(2b  E.  C.  L.  R.*,  Parke,  J.,  held  that  parol  evidence  of  the  contents  of  a  letter  was 
^miMible,  although  a  copy  of  the  letter  existed  In  Doe  d.  Morse  v.  Williams,  G.  &  M. 
^1^(41  E.  G.  L.  R.),  Pattcson,  J.,  held  that  parol  evidence  of  the  contents  of  a  notice  to 
^^t  was  admissible,  although  no  notice  had  been  served  to  produce  the  copy  of  the 
loUce  lerveJ  on  the  defendant.  In  Hall  v.  Ball,  3  M.  &  Gr.  242  (42  E.  G.  L.  R.),  in  trover 
^ran expired  lease  by  the  lessor,  the  lease  or  counterpart  executed  by  the  lessor  not  being 
piodac«d  by  the  defendant  upon  notice,  it  was  held  that  the  lessor  might  give  parol  evi- 
^Bceof  the  contents  without  producing  the  counterpart  executed  by  the  lessee.  And 
M«Kewton  p.  Chaplin,  10  G.  B.  366  (70  E.  G.  L.  R.). 
(X)  Simpson  v.  Thornton,  2  M.  k  Rob.  433,  Maule,  J. 
(y)  Aosell  V.  Baker,  3  G.  &  K.  145.    This  decision,  perhaps,  rather  rests  on  the  ground 

^tbe  plaintiff  bad  admitted  the  existence  of  such  a  deed,  and  that  such  admission  was 

**i<kDee  against  him  independently  of  the  notice  to  produce  ;  still  it  was  an  admission 

•f  the  correctness  of  the  copy. 
l«)  Volant  V,  Soycr,  13  G.  B.  231  (76  E.  G.  L.  R.). 
(<)U«bmaa  v.  Pooley,  1  Stark.  N.  P.  G.  167  (2  E.  G.  L.  R.),  by  Lord  Ellenborough. 

^t  eopy  of  the  original  copy  of  a  letter  is  not  good  secondary  evidence  :  Ibid. 
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wrote  the  letter.(&)     If  it  be  necessary  to  prove  the  contents  of  a  license  to  trade 
granted  from  the  crown,  proof  of  its  loss  b  not  enough  to  let  in  parol  evidence  of 
them,  because  there  must  be  some  register  of  it  at  the  secretary  of  state's  office,  and 
that  register  would  be  better  than  parol  evidence.(c)     So  where  it  was  proposed  to 
prove  that  defendant  was  owner  of  a  ship,  by  means  of  his  affidavit,  sworn  for  Uie 
purpose  of  obtaining  a  certificate  of  register,  and  a  proper  ground  for  the  reception 
of  secondary  evidence  had  been  laid ;  Lord  £llenborough  held  that  an  entry  in 
the  register-book  at  the  custom-house,  stating  that  the  certificate  had  been  granted 
on  an  affidavit  of  the  defendant  that  he  was  owner,  was  not  admissible  as  secondarj 
evidence.     The  collector's  clerk,  or  some  person  who  had  seen  the  affidavit,  and 
knew  that  it  was  made  by  the  defendant,  ought  to  have  been  called.(c^)     Where 
there  are  two  parts  of  a  written  agreement,  both  executed  at  the  same  time,  the  one 
stamped  and  the  other  unstamped,  the  unstamped  part  is  admissible  as  secondary 
♦24.^1  ®^^^^^^®  ^^  ^^^  contents  of  the  stamped  part.(«)     So  where  there  was  a 
^  properly  stamped  ^agreement  under  seal,  and  a  counterpart  of  it  unstamped, 
and  the  plaintiff  proved  the  loss  of  the  deed  itself,  and   proposed  to  read  a  draft 
copy  in  evidence,  it  was  held  that  the  unstamped  counterpart,  which  was  prodooed 
afler  notice  by  the  defendant  might  be  read  as  secondary  evidence  of  the  conteots 
of  the  lost  deed.(/) 

A  copy  of  a  copy  of  a  document  in  the  possession  of  the  defendant,  who  had  received 
notice  to  produce  the  document,  was  offered  as  secondary  evidence  of  the  coDteats, 
being  produced  by  a  witness,  who  stated  that  he  had  compared  it  with  the  first  copj, 
which  he  had  compared  with  the  original  document,  Alderson,  B.,  rejected  the  pro- 
posed proof.  (^) 

There  are  some  particular  cases,  where  the  rule  that  the  best  possible  evideDoe 
must  be  produced  has  been  relaxed.  Where  it  is  necessary  to  prove  an  entry  ia  a 
public  book,  the  original  book  need  not  be  shown ;  but  from  a  principle  of  general 
convenience,  an  examined  copy  will  be  admitted.(A)  The  post-office  marks  in  town 
or  country,  proved  to  be  such,  are  evidence  that  the  letters,  on  which  they  are,  were 
in  the  office  to  which  those  marks  belong  at  the  dates  those  marks  8peciiy;(t)  bat 
a  mark  of  double  postage  on  such  a  letter  is  not  in  itself  evidence  that  the  letter 
contained  an  enclosure,(y)  and  it  has  been  held  that  the  post-mark  is  not  evideace 
for  the  purpose  of  proving  that  the  letter  was  put  into  the  post-office  at  the  d1>m 
mentioned  by  such  post-mark. (A;)  The  muster-books  of  the  King's  ships,  docor 
men  ted  in  the  navy  office,  to  which  returns  are  regularly  made,,  by  the  oommaodera, 
of  the  names.  &c.,  of  their  respective  crews,  may  be  admitted  as  evidence  of  the 
persons  therein  named  having  served  on  board  the  several  ships  in  the  capacity  there 
mentioned.(0  ^^  ^^  ^^^  ^^^  of  all  peace  officers,  justices  of  the  peaoe,  constables, 
&c.,  it  is  sufficient  to  prove  that  they  acted  in  those  characters,  without  produeiog 
their  appointments  ;(m)  and  that  even  in  a  case  of  murder.(n)  A  witness  may  be 
examined  on  the  voire  dire  as  to  the  contents  of  a  written  instrument,  without 
notice  having  been  given  to  produce  ii,(p)     And  where  a  witness  is  cross-examined 

(6)  Rex  r.  Chadwick,  6  C.  A  P.  181  (25  E.  C.  L.  R.),  Tindal,  0.  J. 

[c)  Rhind  v.  Wilkioson,  2  Taunt.  237  ;  Eyre  v.  Palsgrave,  2  Gampb.  605.    Sed  quart- 
Id)  Teed  v.  Martin,  4  Campb.  90.  (e)  Waller  v.  Horsfall,  1  Gampb.  501. 

[/)  Munn  V.  Oodbold,  3  Bing.  292  (11  E.  G.  L.  R.).  See  also  Garnona  o.  Swift,  1  Taant 
607. 

(ff)  Everingham  v.  Roandell,  2  M.  &  Rob.  138,  as  cited  2  Phil.  Et.  239.  **  This  evidence 
was  manifestly  defective ;  it  did  not  appear  that  the  witness  bad  compared  the  copj  P^ 
duced  with  the  original  document.  After  the  rejection  of  this  second  copy,  parol  evidence 
of  the  contents  of  the  original  document  would  have  been  admissible."    Ibid. 

(h)  1  Phil.  Ev.  432. 

(t  )  Rex  V.  Plumer,  Russ.  k  Ry.  264 ;  ante^  vol.  1,  p.  366.  (j)  Ibid. 

{k)  Rex  V.  Watson,  1  Campb.  215,*  ante,  vol.  1,  p.  366;  and  Fletcher  v.  BraddjUf  ' 
Stark.  N.  P.  G.  64  (3  E.  C.  L.  R). 

(/)  Antej  vol.  2,  p.  924,  Rhodes's  case,  1  Leach  24.  And  see  Aickles's  case,  1  I'^*^^ 
390,  where  it  was  held  that  the  daily  book  of  a  prison  is  good  evidence  to  prove  the  tiH*^ 
of  a  prisoner's  discharge. 

(m)  1  Phil   Ev.  432  ;  ante^  p.  221. 

(n)  By  Buller,  J.,  in  Berryman  v.  Wise,  4  T.  R.  366. 

(o)  Howell  V,  Locke,  2  Gampb.  15.    *<  An  examination  on  the  voire  Are  is  for  thepi*^* 
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the  purpose  of  impeaching  bis  credit,  such  cross-examination  is  sometimes 
»wed  to  be  conducted  without  regard  to  the  rule  under  consideration.  *  Thus,  an 
omplioe  or  other  witness,  who  appears  for  the  crown  on  a  criminal  pfbsecution,  is 
m  asked  on  the  part  of  the  ^prisoner,  without  any  objection,  whether  he  vmaa 

not  himself  been  tried  for  some  offence,  although,  if  the  rule  were  ^ 
cUj  applied,  that  fact  could  only  be  proved  by  the  best  possible  evidence,  viz., 

record.(/>)  So  it  has  been  argued  by  a  very  eminent  writer,  that  a  witness  may 
tsked  on  cross-examination,  for  the  purpose  of  trying  his  credit  and  veracity, 
ether  he  has  not  given  an  account  in  a  letter  different  from  his  present  testimony, 
hout  regard  to  the  objection  that  the  letter  itself  is  the  best  evidence,  and  there- 
9  the  parol  evidence  of  the  witness  inadmissible  ;(^)  for  the  general  rule,  that  the 
t  evidence  is  to  be  produced  which  the  nature  of  the  thing  admits,  is  to  be 
lerstood  as  applying  only  to  the  proof  of  the  issue,  or  of  some  fact  material  to 
\  i8Bue.(r) 

Whatever  a  party  says,  or  his  acts  amounting  to  admissions,  are  evidence  against 
Dself,  though  such  admissions  may  involve  what  must  necessarily  be  contained  in 
ne  deed  or  writing.  C«)  The  reason  why  such  parol  statements  are  admissible, 
diout  notice  to  produce,  or  accounting  for  the  absence  of  the  written  instrument, 
that  they  are  not  open  to  the  same  objection  which  belongs  to  parol  evidence  from 
ber  sources  where  the  written  evidence  might  have  been  produced,  for  such  evi- 
nee  is  excluded  from  the  presumption  of  its  untruth,  arising  from  the  very  nature 
'  the  case,  where  better  evidence  is  withheld ;  whereas,  what  a  party  himself 
Imits  to  be  true,  may  reasonably  be  presumed  to  be  so.(^)     And  such  an  admission 

)W  of  establishine  something  of  which  the  court  is  to  be  the  judj^e  and  not  the  jury  ;  it 
%j  well  be,  therefore,  that  the  rule  there  is  not  so  exclusive  as  in  the  case  of  an  exami- 
itioD  going  to  a  jury :"  per  Maule,  J.,  Macdonnell  v.  Evans,  11  G.  B.  930  (73  E.  G.  L.  R.). 
If)  2  Phil.  Ev.  428,  et  teq.     See  pott,  p.  546. 

U)  1  Phil.  Ex.  299,  7th  ed.  (r)  Ibid.  301,  7th  ed. 

(i)  Per  Parke,  B.,  Slatterie  v.  Poolej,  6  M.  4^  W.  664.  This  doctrine  has  been  since 
ach  doubted  ;  but  as  it  should  seem  without  sufficient  reason.  In  Boulter  v.  Peplow,  9 
B.  493  (67  E.  G.  L.  R.),  at  p.  501,  Maule,  J.,  said,  Slatterie  v.  Poolej  '<  certainly  is  noi 
try  satisfactory  in  its  reasons.  The  decision  was  founded  on  a  passage  in  1  Phillips  on 
Tidence,  p.  364,  8th  edit.,  which  in  Itself  does  not  seem  to  me  very  sound.  What  the 
utj  himself  says  is  not  before  the  jury  ;  but  only  the  witness's  representation  of  what 
tiaid.  What  a  man  says,  is,  generally  and  very  properly,  evidence  against  him  ;  but  a 
iri»tl  representation  by  a  third  person  is  quite  another  thing."  But  this  is  plainly  a 
iliej.  The  evidence  is  admitted  on  the  ground  that  the  witness  will  prove  ipnssima 
'rka  of  the  party,  and  the  objection  would  equally  apply  to  every  admission  by  any 
irtj  proved  by  any  persou.  The  rule  is  not  confined  to  verbal  statements ;  if  a  man  by 
riting  made  an  admission,  it  clearly  would  be  evidence  against  him.  as  was  held  in 
oolter  r.  Peplow.  In  fact,  the  objection  goes  to  the  weight,  and  not  to  the  admissibility 
hhe  evidence.  And  there  is  really  much  less  objection  to  the  admissibility  of  an  ad- 
liwioa  relating  to  a  writing,  than  to  an  admission  as  to  any  other  matter  ;  for  the  writing 
ttj  be  produced,  and  thereby  any  mistake  or  misrepresentation  may  be  set  right.  Id 
ord  Gosford  v.  Robb,  8  Irish  Law  R.  217,  Pcnnefather,  G.  J.,  said,  '*  No  admission  of  a 
uty  can  be  received  in  evidence  in  substitution  for  what  would  be  otherwise  required 
iproof  of  the  execution  of  a  deed."  This  is  clearly  an  error.  It  would  exclude  every 
Million  by  counsel  or  otherwise  of  the  execution  of  a  document.  In  Lawless  v.  Queale, 
Iriih  Law  R.  382,  Pennefather,  G.  J.,  made  some  very  strong  remarks  on  Slatterie  v. 
Wej ;  but  all  those  remarks  really  bear  only  on  the  dangerous  nature  of  the  evidence,  and 
^on  its  admissibility  :  and  it  was  well  laid  down  by  £rle,  G.  J.,  in  Tupper  v.  Folkes,  9 
'B.  (N.  S.)  797  (99  E.  G.  L.  R.),  (a^er  both  these  Irish  cases  had  been  cited),  that  "the 
Pinion  of  the  defendant  is  always  evidence  to  prove  everything  that  he  intendt^d  to 
^ait." 
[t]  Per  Parke,  B.,  Slatterie  v.  Pooley.  In  Erie  v.  Picken,  5  G.  &  P.  542  (24  E.  G.  L.  R.), 
^^e,  B.,  held  that  a  witness  might  be  asked  whether  he  had  not  heard  the  defendant 
i^ythtt  a  person  had  agreed  to  give  a  certain  sura  for  an  estate.  In  Slatterie  v.  Pooley, 
>fter  t  composition  deed  and  schedule  had  been  produced,  and  the  latter  not  being  duly 
ififtped  rejected,  evidence  of  a  verbal  admission  by  the  defendant  that  the  debt  men- 
^t^Hdin  the  declaration  was  the  same  with  one  entered  in  the  schedule,  was  held  admis- 
^,  for  the  purpose  of  proving  the  third  issue  in  the  cause.  Bloxam  v.  Elsie,  R.  &  M. 
'•P'E.  187,  was  expressly  overruled  in  this  case.  In  Howard  v.  Smith,  3  M.  ^  Gr.  254 
(^^B.G.  L.  R.),  the  question  in  an  action  of  replevin  was,  whether  the  plaintiff  held 
^'^t  demise  at  the  rent  of  20/.,  payable  quarterly,  and  evidence  of  verbal  statements 
tftke  plaintiff  that  he  so  held  were  held  sufficient,  although  it  appeared  that  the  tenancy 
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*24^1  ^  ^^S^^  evidence,  not  as  *8econdary  evidence  of  the  contentsof  a  written 
^  instrument,  but  as  original  evidence.(u)     And  the  principle  b  the  same, 
whether  the^ad mission  is  by  words  or  by  acts :  and  a  man  may  by  his  acts  make  an 
admission  as  clearly  and  as  much  in  detail  as  he  possibly  could  by  words.(t7) 

If  the  fact  of  the  occupation  of  land  is  alone  in  issue,  without  respect  to  tbe 
terms  of  the  tenancy,  this  fact  may  be  proved  by  any  competent  oral  testimony, 
such  as  payment  of  rent,  or  declarations  of  the  tenant,  notwithstanding  it  appears 
that  the  occupancy  was  under  an  agreement  in  writing ;  for  here  the  writing  is  only 
collateral  to  the  fact  in  question. (tr)  But  if  any  of  the  terms  of  the  teDancy,  as, 
for  example,  who  is  the  lessor,  or  what  is  the  rent,  or  what  rent  is  dae,(x)  are  in 
issue,  and  it  appears  that  there  was  a  written  contract  for  the  tenancy,  such  contract 
must  be  produced. (y)  But  the  statements  made  by  a  tenant  of  the  terms  upon 
which  he  is  actually  holding  the  premises,  are  admissible  against  him  in  order  to 
prove  the  terms  of  his  tenancy,  though  the  tenancy  was  created  by  adopting  the 
terms  of  a  former  demise  in  writing. («) 

So  the  fact  that  a  person  is  employed  as  a  servant  under  a  written  agreement  may 
be  proved  without  its  production,  but  not  the  terms  of  it. (a) 

Inscriptions  on  walls,  and  fixed  tables,  mural  monuments,  gravestones,  surveyors' 
marks  on  boundary  trees,  as  they  cannot  be  conveniently  produced  in  court,  may  be 
proved  by  secondary  cvidence.(6)     Such  exceptions  are  in  cases  where  the  material 
on  which  the  document  is  written  is  not  easily  removed ;  as  in  the  case  of  things 
fixed  to  the  ground  or  to  the  freehold,  for  the  law  does  not  expect  a  man  to  break 
up  his  freehold  for  the  purpose  of  bringing  a  notice  into  court.     But  that  ground 
of  exception  does  not  apply  to  the  case  of  a  notice  painted  on  a  board,  fastened  by  i^ 
string  to  a  nail  in  a  wall,  as  there  could  be  no  difficulty  or  inconvenience  in  removin, 
the  board  from  the  nail  on  which  it  was  hung,  and  producing  it  in  court.(c)  Wher^^ 
on  an  indictment  for  murder,  the  point  was  very  much  argued  whether  the  inscri 
*94.fil  ^^^^  ^^  *  coffin-plate  could  be  given  in  evidence  without  *producing  t 
^  coffin-plate  it«elf,  Maule,  J.,  held  that  it  could  not,  because  the  presumpti 
was  that  it  was  in  existence. (c?) 

On  an  indictment  for  bigamy,  it  has  been  held  that  a  photograph  taken  from  t 
prisoner,  who  said  it  was  that  of  her  first  husband,  might  be  shown  to  a 
and    he   might   be   asked  whether  it  represented  the  man,  whom   he  had 
married.(c) 

was  created  by  adopting  the  terms  of  the  former  demise  in  writing,  which  was  not  pi»  to- 
duced. 

(ti)  Per  Patteson,  J.,  Reg.  v.  Basingstroke,  14  Q.  B.  611  (68  E.  C.  L.  R.). 

(v)  Per  Coleridge,  J.,  Ibid.  In  this  case  it  was  held  that  the  payment  of  relief  ~^^t 
pauper  whilst  resident  in  one  parish  by  the  overseers  of  another  parish  for  seyeral  je^i^rs, 
after  a  threat  by  the  overseers  of  the  former  parish  to  remove  the  pauper,  anless  a  ^cer- 
tificate was  obtained,  was  an  admission  that  a  certificate  had  been  obtained. 

(tr)  Greenl.  Ev.  100 ;  Rex  v.  The  Holy  Trinity,  Kingston-upon-Hull,  1  B.  k  C,  611       (14 
E.  C.  L.  R.)  ;   1  M.  &  R.  444. 

(x)  Augustien  v.  Challis,  1  Exch.  R.  279.  ^ 

( .v)  Rex  V.  Rawden,  8  B.  &  C.  708  pS  E.  0.  L.  R.)  ;  Rex  v.  Merthyr  Tidvil,  1  B.  fc  -Ad. 
29  (20  E.  0.  L.  R  ) ;  Doe  r.  Harvey,  8  Bing,  R.  239  (21  E.  C.  L.  R.). 

{z)  Howard  v.  Smith,  3  M.  &  Gr.  255  (42  E.  C.  L.  R.). 

(a)  Reg.  V.  Duffield,  5  Cox  C.  C.  404;  Reg.  v.  Rowlands,  5  Cox  C.  C.  415  (6). 

(b)  Greenl.  Ev.  106,  citing  Doe  d.  Coyle  v.  Cole,  6  C.  &  P.  359  (25  E.  C.  L.  R.),  Patteson, 
J  ;  Rex  V.  Fursey,  6  C.  &  P.  81  (25  E.  C.  L.  R.).  Parke,  J.,  and  Gaselee,  J. ;  where  the 
contents  of  a  paper  notice  affixed  to  a  wall  were  proved  by  a  copy.  Parol  evidct»cei 
however,  is  admissible  in  such  cases:  Doe  v.  Cole. 

(c)  Jones  V.  Tarleton,  I  Dowl.  P.  R.  (N.  S  )  625,  9  M.  &  W.  675. 

(rf)  Anonymous,  stated  by  .\laule,  J.,  in  Reg.  t*.  Hinley,  1  CoxC.  C.  12. 

(e)  Reg.  V.  Tolson,  4  F.  &  F.  103.     Willes,  J.,  who  said,  "The  photograph  was  admiss*-   , 
ble,  because  it  is  only  a  visible  representation  of  the  image. or  impression  made  apon  ^^^ 
minds  of  the  witnesses  by  the  sight  of  the  person,  or  the  object  it  represents ;  and,  tb©^** 
fore,  is  in  reality  only  another  species  of  the  evidence,  which  persons  give  of  ideot*  V 
when  they  speak  merely  from  memory.''     But  the  right  ground  on  which  this  photogr^^ 
was  admissible  is,  that  the  prisoner  had  said  that  it  was  that  of  her  first  husband. 
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,  Sec.  III. —  Of  Hearsay  Evidence. 

There  is  no  rale  in  the  law  of  evidence  more  important  or  more  frequently  ap- 
plied thaa  the  general  one,  that  hearsay  evidence  of  a  fact  is  not  admissible.  If 
any  fact  is  to  be  substantiated  against  a  person,  it  ought  to  be  proved  in  his  presence 
by  the  testimony  cf  a  witness  sworn  to  speak  the  truth ;  and  the  reason  of  the  rule 
is,  that  evidence  ought  to  be  given  under  the  sanction  of  an  oath,  and  that  the 
person  who  is  to  be  affected  by  the  evidence  may  have  an  opportunity  of  interro- 
gating the  witness  as  to  his  means  of  knowledge,  and  concerning  all  the  particulars 
of  his  statement.(/) 

And  the  same  rule  applies  to  the  written  statements  of  either  living  or  deceased 
persons.     Where,  therefore,  afler  the  death  of  one  Stuart,  a  tin  case  containing 
papers  was  delivered  by  a  servant  to  their  master ;  and  one  of  these  papers  was  in- 
dorsed in  Stuart's  handwriting,  '^  My  own  private  affairs,^'  and  it  contained  a  paper 
parp«)rtin<!r  to  be  a  certificate  of  the  minister  and  elders  of  the  kirk  session  at  Canon- 
gate  in  Edinburgh,  and  given  by  them  to  Stuart.     It  was  usual  for  the  ministers 
and  elders  of  the  kirk  session,  when  a  person  left  the  congregation,  to  give  a  certifi- 
cate to  enable  him  to  be  admitted  into  any  other  congr^ation.     A  book  containing 
the  minutes  of  the  kirk  session  of  their  transactions  was  also  produced,  and  the 
session  clerk  of  Canongate  was  called  to  prove  that  he  had  learnt  the  handwriting  of 
the  parties  who  had  signed  the  certificate  by  looking  at  the  minutes  in  the  book. 
It  wa8  objected  that  the  witness  could  not  be  permitted  to  look  at  the  book  in  order 
to  become  acquainted  with  the  hand-writing  therein  ;   2d,  that  the  book  itself  was 
Dot  evidence,  and  could  not  be  used  for  any  purpose ;  3d,  that  the  certificate  itself 
Would  not  be  evidence  even  if  the  signatures  to  it  were  proved ;  4th,  that  as  the 
servant  who  delivered  the  papers  to  the  master  was  not  called,  there  was  no  proof 
that  the  certificate  had  ever  been  in  Stuart's  possession ;  5th,  that  the  indorsement 
on  the  paper  containing  it  was  ^inadmissible,  and  that  all  it  showed  was  that  r^coj.? 
one  paper  had  once  been  in  his  presence ;  and  it  was  held  that  the  certificate  ^ 
^as  inadmis6ible.(^) 

There  are,  however,  certain  instances,  which  it  will  be  the  object  of  this  section 
^  point  out,  where  hearsay  evidence  is  admissible,  because  either  the  objection  does 
&ot  apply,  or  from  the  necessity  of  the  case  the  rule  is  relaxed. 

Many  things  which  pass  in  words  only  are  really  acts,  and  arc,  therefore,  admis- 
sible. Such  are  all  contracts  by  parol.  So  is  a  claim  to  land  or  goods.(^)  Sc 
directions  given  by  wcrds  are  admissible. (t") 

When  hearsay  is  introduced,  not  as  a  medium  of  proof  in  order  to  establish  a 
distinct  fact,  but  as  being  in  itself  a  part  of  the  transaction  in  question,  it  is  then 
«lmiB8ible  ;  for  to  exclude  it,  might  be  to  exclude  the  only  evidence  of  which  the 
iiature  of  the  case  is  capable. (y)*     Thus  in  Lord  George  Gordon! s  case,  on  prosecu- 


(/)  I  Phil.  Ev.  229,  7th  ed. ;  206,  9th  ed. 


_  Reg.  V.  Barber,  1  C.  A  K.  434  (47  E.  0.  L.  R.),  Gurney,  B.,  Williams,  J.,  and  Maule, 
^-  The  sutement  in  the  text  is  more  accurate  than  that  in  G.  k  K.  The  judges  did  not 
■Dtimate  the  groand  oo  which  the  certificate  was  inadmissible. 

(A)  Ford  V.  Elliott,  4  Exch.  R.  78.  Rolfe,  B.,  «  A  claim  may  be  manifested  bj  words  as 
Bellas  acts.  Whether  it  be  bjr  words  or  otherwise  seems  to  me  to  be  perfectly  imma- 
*«ritl."  Ald^rson,  B.,  "  If  I  were  to  say  *  Take  these  goods  away,'  and  put  them  into 
J^'our  hand,  that  would  clearly  be  an  act." 

,  0)  ^%-  ^-  Wilkins,  4  Cox  C.  G.  92,  where  Erie  held  that  a  witness  might  prove  that 
he  mtde  inquiries,  and  in  consequence  of  directions  given  him  in  answer  to  those  in- 
<liairieg  he  followed  the  prisoners  until  he  apprehended  them. 

(;' )  Rose.  Et.  30. 

'Tbuithe  declarations  of  the  prisoner  maybe  admitted  to  account  for  his  silence, 

'^^«re  that  silence  would  operate  against  him:  U.  S.  v.  Craig,  4  Wash.  729.     So  it  has 

^^^Aheld,  that  in  an  action  against  a  voluntary  bailee,  for  the  loss  of  goods  by  careless- 

^l^ai  and  negligence,  he  may  give  in  evidence  his  own  acts  and  declarations,  immediately 

^fow  aad  after  the  loss,  to  repel  the  charge  :  Tompkins  v.  Saltmarsh,  14  Serg.  k  R.  275. 

^* hencvtr  the  conduct  of  a  person  at  a  given  time  becomes  the  subject  of  inquiry,  his 

^^V'WioQB,  as  coastitating  a  part  of  his  couluct  and  indicating  liis  intention,  cannot  be 

^ceted  ai  irrelevant,  but  are  admissible  as  part  of  the  rwyw.ic;  Tenney  t;.  Evaus,  14  N. 
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tioD  for  hi^h  treafion,  it  was  held  that  the  cry  of  the  mob  might  be  reoeiTed  in 
evidence  as  part  of  the  traDsactioD.(A;)  And,  generally  speaking,  declarations 
accompanyin<;  acts  are  admissible  in  evidence  as  showing  the  nature,  character,  and 
object  of  such  acts.(/)  Thus  where  a  person  enters  into  land  in  order  to  take 
advantage  of  a  forfeiture,  to  foreclose  a  mortgage,  to  defeat  a  disseisin,  or  the  like;(in) 
or  changes  his  actual  residence,  or  is  upon  a  journey,  or  leaves  his  home,  or  returns 
thither,  or  remains  abroad,  or  secretes  himself,  or,  in  fine,  does  any  other  act  mate- 
rial to  be  understood ;  his  declaration  made  at  the  time  of  the  transaction,  and 
expressive  of  its  character,  motive,  or  object,  are  regarded  as  "  verbal  acts  indicating 
a  present  purpose  and  intention/'  and  are  therefore  admitted  in  proof  like  any  other 
material  facts.  They  are  part  of  the  res  gestx,(n)  Thus,  where  a  constable,  who 
was  iudicLcd  for  a  forcible  entry  into  a  house,  had  searched  the  house,  having  a 
warrant  in  his  hand,  Lord  Tenterden,  C.  J.,  held  that  what  he  said  at  the  time  as 
to  who  he  was  searching  for,  was  admissible,  although  the  question  was  asked  by 
^240-1  his  counsel,  and  the  answer  might  be  in  his  favor.(o)  But  where  the  pn- 
-^  soner,  *who  was  indicted  for  burning  a  bible,  had  employed  some  boys  to 
take  books  to  a  place  where  they  were  burnt  by  his  direction,  it  was  held  that  what 
a  person,  who  first  appeared  when  the  burning  was  going  on,  said  at  the  time  he 

(*)  21  How.  St.  Tr.  535.  (/ )  1  Stark.  Ev.  51,  87,  88,  89. 

(m)  Co.  Lilt.  49  b,  245  b. ;  Robinson  r.  Swett,  3  Grenl.  316 ;  3  Bl.  Com.  174,  175. 

(ti)  Greenl.  Et.  120,  citing  Bateman  v.  Bailej,  5  Tr.  512;  Rawson  r.  Haigh,  2  Biagb.  B. 
99  (9  E.  C.  L.  R  )  ;  Newman  v.  Stretch,  M.  k  M.  338  ;  Ridley  v.  Gjde,  9  Bing.  349  (23  B.^ 
C.  L.  R.) ;  Smith  v.  Cramer,  1  Bing.  N.  C.  585  (27  B.  C.  L.  R.) ;  Gorham  v.  Canton, 
Greenl.  26G ;  Fellowes  v.  Williamson,  M.  k  M.  306 ;  Vacher  v.  Cocks,  M.  k  M.  353,  1  B. 
Ad.  145  (20  E.  C.  L.  R.). 

(0)  Rex  V.  Smyth,  5  C.  &  P.  201  (24  E.  C.  L.  R.).     And  see  1  Stark.  Ev.  62,  350,  351 
Walters  v.  Lewis,  7  C.  &  P.  344  (32  E.  C.  L.  R.).    Where  an  agent  paid  money  into  a  ban 
Liltledale,  J.,  held  that  what  he  said  about  the  money  at  the  time  he  paid  the  money  in 
the  bank  was  admissible  :  Reg.  v.  Hall,  8  C.  &  P.  358  (34  E.  C.  L.  R.).    The  learned  jad(^ 
admitted  the  evidence,  on  the  ground  that  it  was  a  declaration  by  an  agent  acting  with' 
the  scope  of  his  authority ;  but  it  seems  equally  admissible,  as  a  declaration  accompan; 
ing  the  act  of  payment,  and  explanatory  of  the  purpose  of  the  payment.     C.  S.  G. 


H.  353.     The  declarations  of  a  party  are  admissible  in  his  favor  where  they  are  so  c< 
nected  with  some  material  act  as  to  explain  or  qualify  it,  or  show  the  intent  with  wb~ 
it  was  done :  Russell  v.  Frisbie,  19  Conn.  205.    Where  several  persons  came  to  a  hoi 
from  which  another  came  out,  and  a  fight  ensued,  which  resulted  in  the  death  of  on< 
the  former,  it  was  held,  that  on  the  trial  of  the  party  thereupon  indicted  for  marde* 
witness  might  be  asked  to  state  what  conversation  took  place  just  before  the  a( 
whilst  the  deceased,  the  witness,  and  others  were  together,  in  relation  to  the  8abj« 
matter  of  an  existing  dispute  between  the  defendant  on  one  side,  and  the  deceasedK 
another  person,  or  either  of  them,  on  the  other,  in  relation  to  their  going  together  to      the 
house,  and  their  purpose  in  going  there  :  Stewart  v.  State,  19  Ohio,  302. 

Three  brothers,  Nicholas,  John  and  William,  were  indicted  for  murder,  Nicholas  as    4c« 
cessory  before  the  fact,  John  and  William  as  principals.     Upon  the  trial   of  John     Aod 
William,  the  court  held,  that  the  government,  without  having  shown  any  conspirae^  or 
confederacy  between  the  said  John  and  Nicholas,  his  brother  might  be  permitted   to 
present  to  the  jury  evidence  of  expressions  of  hostility  towards  the  deceased,  uttered  bj 
the  said  Nicholas,  in  the  presence  of  John,  but  not  responded  to  or  acquiesced  in  by  bin, 
as  testimony,  which,  taken  in  connection  with  the  friendly  and  fraternal  relations  exis^og 
between  the  said  John  and  Nicholas,  might  go  to  prove  a  motive  on  the  part  of  John  fo' 
committing:  the  crime.     Held  further,  that  evidence  having  passed  of  expressioas  of  bos- 
tility  on  the  part  of  Nicholas,  uttered  in  the  presence  of  John,  evidence  might  fiiriherbe 
admitted  of  a  cause  for  hostile  feelings  on  the  part  of  said  Nicholas  towards  the  deceaa^ ' 
State  V.  Gordon,  1  R.  I.  179. 

As  to  when  the  declarations  of  the  accused,  at  or  about  the  time  of  the  commission  *^^ 
the  crime,  are  admissible  in  his  favor  as  part  of  the  res  gesUe :  see  Colquett  v,  Stat0i  ^^ 
Texas  550;  Comfort  v.  People,  54  HI.  404;  Head  v.  State,  44  Miss.  731;  Comm-  *• 
Williams,  105  Mass.  62;  Forrest  v.  State,  21  Ohio  St.  641 ;  Nelson  v.  State,  2  Swan.  33^> 
People  V.  Vernon,  35  Cal.  49 ;  State  v.  Vincent,  24  Iowa  670 ;  Weldon  v.  State,  32  I"*"' 
81  ;  Chaney  v.  State,  31  Ala.  342;  SUte  v.  Rawles,  65  N.  C.  334;  O'Mara  p.,Com0i-»  ^^ 
P.  F.  Smith  424;  State  v.  Ah  Qoi,  5  Nev.  99;  Thomas  v.  State,  27  Geo.  287;  Newcom» 
V.  State,  37  Miss.  383 ;  Golden  v.  State,  19  Ark.  590  ;  Dukes  ©.  State,  11  Ind.  557.  T"* 
declarations  of  a  person  injured,  when  no  one  else  who  can  be  a  witness  is  preseoty  *^ 
not  evidence,  however  nearly  contemporaneous :  State  v.  Davidson,  30  Verm.  377.  ^f" 
pearance  and  conduct  of  defendant  when  first  charged :  State  v.  Nash,  7  Oiark  347. 

] 
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tore  up  a  book  and  threw  it  into  the  fire,  was  DOt  admissible,  as  there  was  no  common 
object  proved  between  him  and  the  prisoner. (^) 

In  an  action  by  a  husband  and  wife  for  wounding  the  wife,  Lord  C.  J.  Holt 
allowed  what  the  wife  said  immediately  upon  the  hurt  receired,  and  before  she  had 
time  to  devise  anything  for  her  own  advantage,  to  be  given  in  evidence  as  part  of 
the  res  fff9fx.(qy     So  on  an  indictment  for  manslaughter,  in  killing  a  party  by 
driving  a  cabriolet  over  him,  it  has  been  held  that  a  statement  made  by  the  deceased 
immediately  after  the  accident,  as  to  the  cause  of  the  accident,  is  admissible.(r) 
And  Lawrence,  J.,  said  in  Avesan  v.  Lord  Kinnaird^(8)  that  it  is  in  every  day's 
experience,  in  actions  of  assault,  that  what  a  man  has  said  of  himself  to  his  surgeon 
is  evidence  to  show  what  he  suffered  by  the  assault.     Inquiries  of  patients  by  medical 
men,  with  the  answers  to  them,  are  evidence  of  the  state  of  health  of  the  patients 
at  the  time ;  and  what  were  the  symptoms,  what  the  conduct  of  the  parties  them- 
selves at  the  time,  are  always  received  in  evidence  upon  such  inquiries,  and  must 
be  resorted  to  from  the  very  nature  of  the  thing. (<)     So  a  conversation  as  to  the 
state  of  the  health  of  a  deceased  person,  between  him  and  a  witness,  is  admissible 
to  prove  that  he  was  in  good  health  at  the  time.(u)      So  on  a  prosecution  for 
robbery,  it  has  been  held,  that  the  fact  of  the  party  robbed  making  a  complaint  to 
a  constable  shortly  after  the  robbery,  and  mentioning  the  name  of  a  person,  as  the 
Dame  of  one  of  the  persons  who  had  robbed  him,  is  admissible,  but  not  the 
name  so  mentioned. (v)     So  on  a  prosecution  for  a  rape,  it  has   been  held  that 
*the  prosecutor  may  prove  that  the  woman  made  a  complaint  recently  after  r*24Q 
the  injury  :{ic)  so  it  has  also  been  considered  allowable,  on  an  indictment  for  ^ 
an  assault  on  an  infant  of  five  years  old,  with  intent  to  ravish  her,  to  give  evidence 
of  the  child's  having  complained  of  the  injury  recently  after  it  was  received.(x) 

ip)  ^%-  ^-  Petcherini,  7  Cox  G.  C.  79,  Grompton  J.,  and  Greene,  B.  It  seems  clear 
that  the  acts  of  the  person  were  inadmissible  on  the  same  ground. 

{q)  Thompson  v.  Trevanion,  Skin.  402,  cited  by  Lord  Ellenboroagh,  C.  J.,  in  Aveson  v. 
Lord  Kinnaird,  6  East  193. 

(r)  Rex  V.  Foster,  6  C.  k  P,  325  (25  E.  G.  L.  R.),  Park,  J.  A.  J.,  Patteson,  J.,  and 
Gurney,  B. 

(«)  6  East  193;  1  Phil.  Et.  191. 

(()  By  Lord  Ellenborough,  G.  J.,  6  East  195.  <'  When  a  patient  enters  into  a  history  of 
his  complaint,  and  relates  some  earlier  symptoms  experienced  at  a  former  period,  he  is 
giving  a  narrative  from  memory  rather  than  yielding  to  the  impressions  forced  upon  him 
by  his  situation ;  and  it  would  seem,  upon  principle,  that  what  he  (so)  says  ought  not  to 
^  received  in  evidence  :"  1  Phil.  Er.  191.  And  '^although  it  is  now  settled  that  what  a 
patient  says  to  a  medical  man  about  his  sufferings  is  receivable  in  evidence,  it  should 
■eem  that  a  statement  by  him  respecting  the  particular  cause  of  his  sufferings  (as,  for 
example,  the  circumstance  of  an  assault  which  he  had  received)  would  be  open  to  greater 
objection  :"  1  Phil.  Ev.  192. 

(V)  Reg.  9.  Johnson,  2  G.  A  K.  354  (61  E.  G.  L.  R.). 

(r)  Rex  9.  Wink,  6  G.  &  P.  397  (25  E.  G.  L.  R.),  Patteson,  J.  It  was  also  held  that  the 
Constable  might  be  asked  whether  in  consequence  of  the  prosecutor  mentioning  a  name 
Ui  him,  he  went  in  search  of  any  person,  and  who  that  person  was  ;  but  in  Reg.  v.  Osborne, 
C.  t  M.  622  (41  E.  G.  L.  R.),  this  point  was  questioned  by  Gresswell,  J.,  who  said,  <<  It 
■««ms  to  me  to  be  rather  too  refined  a  distinction  to  prevent  the  name  from  being  men- 
^oned,  and  yet  to  permit  it  to  be  asked  whether  in  consequence  of  what  was  said  the 
Witness  apprehended  a  particular  person.  I  think  you  ought  not  to  go  so  far  as  that.'' 
^ut  where,  on  a  trial  for  murder,  it  was  proved  that  a  shout  was  heard,  and  a  witness 
^CDt  out  of  her  house  and  saw  the  deceased,  who  seemed  very  weak  and  injured,  and  the 
foment  she  came  up  to  him  she  asked  him  what  was  the  matter  ;  Monahan,  G.  J.,  held 
Uaat  the  witness  might  add,  *<  he  said  he  was  robbed  by  the  man  who  walked  with  him 
from  the  cross  roads,"  on  the  ground  that  this  was  part  of  the  ret  getta :  Reg.  v.  Lunny, 
^  Cox  0.  G.  477.    This  case  deserves  reconsideration. 

(»)  Rex  ©.  Glarke,  2  SUrk.  N.  P.  G.  242  (3  E.  G.  L.  R).  Such  evidence  is  now  con- 
■iaered  quite  essential  in  order  to  support  the  statement  of  the  prosecutrix.     G.  S.  O. 

(z)  I  East  P.  G.  c.  10,  8.  5,  p.  444  ;  antij  vol.  1,  p.  931. 

'  The  state  of  health  or  feelings  of  a  person,  when  material,  may  be  proved  by  such 

pcnoQ's  declarations  made  at  the  time :  State  v.  Howard,  32  Verm.  380.     Whenever  the 

bodily  or  mental  feelings  of  an  individual  at  a  particular  time  are  material  to  be  proved, 

^<  Qioal  exprestioos  of  such  feelings  made  at  the  time  in  question  are  admissible : 

rbiltipt  V.  Kelly,  29  Ala.  628;  People  v,  Williams,  3  Parker  G.  R.  84;  Hunt  v.  People, 

wii  S69. 
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But  the  particulars  of  such  a  complaiut  are  not  admissible  in  evidence  on  the  part 
of  the  prosecution. (,y)  It  is  not,  therefore,  competent,  on  the  part  of  the  prosecu- 
tion, to  ask  what  name  the  prosecutrix  mentioned  at  the  time  she  made  such  a  com- 
plaint/;:) And  although  what  the  prosecutrix  said -at  the  time  of  the  committing 
the  oflFence  would  be  receivable  in  evidence,  on  the  ground  that  the  prisoner  was 
present,  and  the  violence  going  on,  yet,  if  the  violence  was  over,  and  the  prisoner 
bad  dcpirt<^d,  and  the  prosecutrix  had  gone  on  running  away,  crying  out  the  name 
of  the  person,  it  would  not  be  evidence.(a) 

The  fict  of  the  prosecutrix  having  made  a  complaint  is  only  admissible  for  the 
purpose  of  confirming  her  testimony;  in  case,  therefore,  of  her  death,  or  absence 
from  any  cause,  neither  the  particulars  of  the  complaint,  nor  the  fact  of  such  com- 
plaint having  been  made,  are  admissible  in  evidence.(6)* 

On  a  charge  of  larceny,  where  the  proof  against  the  prisoner  is,  that  the  stolen 
property  was  found  in  his  possession,  it  would  be  competent  to  show,  on  behalf  of 
the  prisoner,  that  a  third  person  left;  the  property  in  his  care,  saying  he  would  call 
for  it  again  afterwards ;  for  it  is  material  in  such  a  case  to  inquire  under  what  cir- 
cumstances the  prisoner  first  had  possession  of  the  property.(o) 

Where  a  witness  had  had  a  conversation  with  a  prisoner  about  arsenic,  but  could 
not  fix  the  time  when  this  happened,  it  was  held  that  an  observation  respecting  this 
conversation  made  by  the  witness  after  the  prisoner  left  to  a  person  in  the  shop 
the  time,  might  be  proved  by  that  person,  in  order  to  fix  the  time  when  the  con- 
versation took  place. ((/)     Where  a  prosecutor  had  for  three  days  concealed  a  bur 
glary  committ^jd  in  his  house,  fearing  the  vengeance  of  the  prisoners;  Erie,  J.,  heli 
that  his  wife  might  prove  that  "  he  told  me  not  to  tell  of  it ;  he  said  he  was  oi 
late  at  night  with  his  horses,  and  should  not  be  safe;''  for  conversations  that  explain -^ 
a  man's  conduct  are  admissible  in  evidence.(*') 

If  there  has  been  a  previous  criminal  prosecution  between  the  same  parties,  aci^d 


(y)  1  Phil.  Ev.  193,  ante,  vol.  1,  p.  923.  note  (c). 

{z)  Reg.  V.  Osborne,  C.  k  M.  622  (41  E.  C.  L.  R.),  Cresswell,  J.  But  the  counsel  for  t.^fce 
prisoner  may,  if  he  thinks  fit,  ask  the  prosecutrix  as  to  the  terms  of  the  complaint,  aoA.  if 
he  does  so,  the  counsel  for  the  prosecution  has  a  right  to  examine  as  to  all  that  was  ss^id 
by  her  in  the  same  conYcrsation.     C.  S.  G. 

(a)  Per  Cresswell,  J.,  Reg.  v,  Osborne,  supra, 

(b)  Reg.  r.  Megson,  9  C.  &  P.  420  (38  E.  C.  L.  R.),  Rolfe,  B.  ;  Reg.  v.  Guttridge,  9  C5.  A 
P.  471  ;  Parke,  B.,  ante,  vol.  1,  p.  925  ;  1  Phil.  Ev.  193. 

(c)  1  Phil.  Ev.  234,  7th  ed. 

(d)  Reg.  V.  Richardson,  1  Cox  G.  G.  361,  Lord  Denman,  G.  J.,  and  Alderson,  B. 

(e)  Reg.  V.  Glandficld,  2  Cox  G.  C.  43. 


1  In  a  prosecution  for  a  rape,  the  statement  made  by  the  female  immediatciv  after     the 
transaction,   may   be  given  in  evidence  to  corroborate  her  testimonj  given  in  court: 
Laughlin  v.  State,  18  Ohio  99.     Upon  the  trial  for  an  iBdictment  for  rape,  the  declara- 
tions of  the  injured  female  made  immediately  after  the  alleged  otfbnce,  are  not  admissible 
evidence  for  the  prosecution  to  prove  the  offence  committed;  and  the  rule  is  the  s^anie 
though  it  appear  that  she  is  incompetent  to  testify  on  acconat  of  immature  age,  idiocy, 
'or  other  mental  defect:  People  v.  M'Gee,  1  Denio  19.     Such  declarations  are  only  coiKip^* 
tent  when  the  party  injured  has  given  evidence  aa  a  witness,  and  then  only  upon      the 
question  of  her  credibility :   Ibid.     When  an  act  is  done  to  which   it  is  necessarV'    ^ 
ascribe  a  motive,  it  is  always  considered  that  what  is  said  at  the  time,  from  whicb   the 
motive  may  be  collected,  it  is  a  part  of  the  res  gestx:  Monroe  v.  State,  6  Geo.  85.      Pre- 
vious threats  may  be  given  in  evidence  on  a  trial  for  an  assault  with   intent  to  murder, 
either  as  a  justification  or  to  rebut  the  presumption  of  malice :  Howell  v.  State,  5  Geo. 
48.     For  the  purpose  of  proving  a  bargain  and  sale  the  declaration  of  the  parties  thereto 
at  the  time  are  a  part  of  the  re^  gestse^  and  competent  evidence  for  the  accused  to  rel'V^t 
the  inference  of  guilt  arising  from  the  possession  of  stolen  property:  L^^ggett  v.  State,    1-^ 
Ohio  283.     Any  fact  tending  to  show  the  motive  of  the  prisoner  is  admissible  :  Nol69    *• 
State,  26  Ala.  31  ;  Cornelius  ».  Coram.,  16  B.  Mon.  539  ;  Austin  v.  State,  14  Ark.  555.    ^^\ 
also,  Hall  v.  State,  40  Ala.  G98  ;  People  v.  Campbell,  1  Edm.  S.  C.  307 ;  State  r.  Greeo,   ^* 
Conn.  203 ;  Flanagan  r.  State,  46  Ala.  703  ;  Hunter  v.  State,  43  Geo.  483  ;   Hendricksoa  J^* 
People,  10  N.  Y.  13  ;  State  t>.  Langford,  Busbee  (Law)  436  ;  Comm.  v.  Ferrigan,  8  Wri^^^ 
386  ;  People  v.  Ah  Fung,  17  Cal.  377  ;  Stephens  v.  People,  19  N.  Y.  549;  Mack  v.  Sute,  -" 
Miss.  405  ;  Josephine  v.  State,  39  Miss.  613 ;   State  v.  Whitman,  14  Rich.  (Law)  113.;  K^ 
nedy  v.  People,  39  N.  Y.  245.     It  is  never  indispensable  that  a  motive  for  the  commii 
of  a  crime  should  appear  :  People  v,  Robinson,  1  Parker  C.  R.  649. 
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the  point  id  issue  was  the  same,  the  testimony  of  a  deceased  witness  given  upon 
oath  at  the  former  trial  is  '^'admissible  on  the  subsequent  trial,  and  may  be  t^cora 
proved  by  one  who  heard  him  give  evidence ;(/)  but  the  witness  must  speak  '- 
to  the  very  words,  and  not  merely  swear  to  the  eflfect  of  them.(^)  '*  He  ought," 
said  liord  Renyon,  '^to  recollect  the  very  words;  for  the  jury  alone  can  judge  of 
the  effect  of  words  *\h)  In  what  cases  the  depositions  of  a  witness  before  a 
committing  magistrate  may  be  read  in  evidence  at  the  trial,  will  be  hereafter 
considered.^ 

Besides  the  usual  evidence  of  guilt  in  general  cases  of  felony,  there  is  one  kind 
of  evidence  peculiar  to  the  case  of  homicide,  which  Is  the  declaration  of  the  deceased 
after  the  mortal  blow  as  to  the  fact  itself,  and  the  party  by  whom  it  was  committed.(t ) 
The  general  principle  on  which  this  species  of  evidence  is  admitted  is,  that  they  are 
declarations  made  in  extremity,  when  the  party  is  at  the  point  of  death,  and  when 
every  hope  in  this  world  is  gone ;  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful  considerations  to  speak  the  truth ;  a 
situation  so  solemn,  and  so  awful,  is  considered  by  the  law  as  creating  an  obligation 
equal  to  that  which  is  imposed  by  a  positive  oath  administered  in  a  court  of  justice.(y) 
It  is  therefore  evident  that  declarations,  though  proved  to  have  been  made  by  a 
person  in  a  dying  state,  are  not  admissible,  unless  it  also  appears  that  the  deceased 
himself  apprehended  that  he  was  in  such  a  state  of  mortality  as  would  inevitably 
oblige  him  soon  to  answer  before  his  Maker  for  the  truth  or  falsehood  of  his  asser- 
tion8.(A')     ^'  It  is  essential  to  the  admissibility  of  these  declarations,  and  is  a  pre- 
liminary fact  to  be  proved  by  the  party  offering  them  in  evidence,  that  they  were 
9n.ade  uwler  a  sense  of  impending  death  ;  but  it  is  not  necessary  that  they  should 
y>&  stated  at  the  time  to  be  so  made ;  it  is  enough  if  it  satisfactorily  appears,  in  any 
naode,  that  they  were  made  under  that  sanction,  whether  it  be  directly  proved  by 
^l:ie  express  language  of  the  declarant,  or  be  inferred  from  his  evident  danger,  or  the 
opinions  of  the  medical  or  other  attendants,  stated  to  him,  or  from  his  conduct,  or 
^ot.her  circumstances  of  the  case;  all  of  which  are  resorted  to  in  order  to  ascertain 
•^l^e  state  of  the  declarant's  mind.     The  length  of  time  which  elapsed  between  the 
^e^claration  and  the  death  of  the  declarant  furnishes  no  rule  for  the  admission  or 
'c?Jection  of  the  evidence,  though,  in  the  absence  of  better  testimony,  it  may  serve 
one  of  the  exponents  of  the  deceased*s  belief  that  his  dissolution  was  or  was  not 
ipending.     It  is  the  impression  of  almost  immediate  dissolution,  and  not  the  rapid 
J^^iccession  of  death  in  point  of  fact,  that  renders  the  testimony  admissible.     There- 
<>Te,  where  it  appears  that  the  deceased,  at  the  time  of  the  declaration,  had  any 
^^^pectation  or  hope  of  recovery,  however  slight  it  may  have  been,  and  though 
cleath  actually  ensued   in   an   hour  afterwards,  the  declaration  is  inad-  r^coei 

Cfcifi8ible."(0*  ^ 

(/)  Rex  V.  Carpenter,  2  Show.  47  ;  2  Hawk.  P.  C.  c.  46,  s.  29 ;  1  Phil.  Ev.  337  ;   and 
I*.  Starkie'8  note  to  Rex  v.  Smith,  in  the  second  yolume  of  his  Reports,  p.  211. 
{$)  Lord  Palmerston's  case,  cited  by  Lord  Kenyon  in  Rex  v.  Jolliffe,  4  T.  R.  290. 
(h)  Ennis  v,  Donisthore,  MS. ;  1  Phil.  Ev.  231,  7th  ed.     By  this  it  is  conceived  his  lord- 
ip  meant,  not  that  the  witness's  testimony  would  go  for  nothing,  unless  he  could  swear 
itively  they  were  the  very  words  used  by  the  deceased,  and  no  other  ;   but  that  the 
x>8ent  witness  ought  to  say,  '*  To  the  best  of  my  recollection  these  were  the  very  words 
•ed." 
(t)  1  East  P.   C.  c.  5,  8.  124,  p.  353. 
Ij)  Per  Eyre,  C.  B.,  in  Woodcock's  case,  I  Leach  500. 
(k)  Per  Eyre.  C.  B.,  Ibid.  (I)  Greenl.  Ev.  189. 


'  Whea  it  is  proposed  to  introduce  the  testimony  of  a  deceased  witness  given  on  a 

^rmtt  trial  between  the  same  parties,  it  is  not  necessary  to  prove  the  exact  words  of 

^vacb  deceased  witness.     It  is  sufficient  if  the  substance  of  all  he  said  on  the  examination 

^vid  cross-examination,  in  relation  to  the  subject-matter  in  controversy  be  proved  :   Ken- 

^rick  V.  State,  10  Humph.  479.     See  also,  State  v.  Hooker,  17  Verm.  6*58  ;  Pope  v.  State, 

^2  Ark.  371 ;  O'Brian  v.  Comm.,  6  Bush  563;  Brown  v.  Comm.,  23  P.  F.  Smith  321  ;  Sum- 

*iM>u  V.  State,  5  Ohio  (N.  S.)  325  ;  State  v.  Houscr,  26  Mo.  431.     When  a  witness  for  the 

Vtiioner  is  absent  from  the  State  at  the  time  of  the  second  trial,  it  is  not  competent  for 

Uie  prisoner  to  show  what  the  witness  swore  to  at  the  first  trial :  Brogy  v.  Comm.,  10 

Gntt.  722  ;  People  v.  Newman,  5  Hill  294. 

'The  declaration  of  the  10th  section  of  the  Bill  of  Rights  (of  Mississippi)  that  the  ac* 
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"  With  respect  to  the  iDterval  of  time  which  may  have  elapsed  betwecD  the  dying 
declarations  and  the  moment  of  death,  there  appears  to  be  no  rule  founded  on  this 
circumstance  alone,  nor  b  it  consistent  with  the  principle  upon  which  dying  declar- 


cused  shall  be  confronted  by  the  witnesses  against  him,  does  not  abrogate  the  common 
law  principle,  that  the  declarations  in  extremis  of  the  murdered  person  as  to  the  murder, 
are  admissible  in  evidence  :  Woodsides  v.  State,  2  How.  656.     Evidence  of  dying  declara- 
tions is  not  admissible  without  preliminary  proof  that  the  deceased  was  conscioos  of  his 
condition  when  making  them  :  Ifontgomery  v.  State,  11  Ohio  424.     See  also  on  the  sub- 
ject of  dying  declarations,  Dunn  v.  State,  2  Ark.  Rep.  229 ;  Lewis  v.  State,  9  S.  A  M.  115 ; 
State  V.  Arnold,  13  Ired.  184  ;  McLean  v.  State,  16  Ala.  672  ;  Oliver  v.  State,  17  Ibid.  .'»87 ; 
Johnson  v.  State,  Ibid.  618  ;   State  v,  Cameron,  2  Chand.  172  ;  Campbell  v.  State,  11  Geo. 
353.     As  to  the  credit  to  be  given  to  dying  declarations :  Lambeth  v.  State,  23  Miss.  322  ; 
Green  v.  State,  13  Mo.  382.     The  dying  declaration  of  one  deceased,  made  under  the  be- 
lief of  impending  death,  is  competent  proof  to  go  to  the  jury,  either  to  show  who  is  the 
guilty  agent,  or  disclose  the  circumstances  under  which  the  crime  was  committed  :  Moore 
V.  State,  12  Ala.  764.     On  a  trial  for  murder  the  declarations  of  the  deceased  are  not  evi- 
dence to  establish  the  insanity  of  the  accused  :  State  v.  Spencer,  1  N.  J.  196.     On  a  trial 
for  murder  the  dying  declarations  of  the  deceased,  are  admissible  as  to  the  cause  and 
extent  of  the  injury  received,  and  are  open  to  remark  before  the  jury,  in  connection  with 
general  evidence  of  his  intemperate  habits  and  low  state  of  health  :  State  v.  Thawley,  4 
Barring.  562.     On  a  trial  for  murder  the  substance  of  the  dying  declarations  of  the  de- 
ceased may  be  proved  :  Ward  v.  State,  8  Blackf.  101.     When  a  witness  gives   the  exact, 
words  of  a  dying  declaration,  it  is  incompetent  to  ask  him  if  it  was  not  an  opinion  of  the 
deceased  :  for  the  jury  are  to  judge,  having  the  exact  words,  what  the  declaration  was, 
and  for  this  purpose  they  should  have  all  the  facts  affecting  the  declaration :  therefore  it  was 
held  improper  to  exclude  a  previous  conversation  on  the  same  subject  between  the  de — 
ceased  and  the  witness  :  Nelms  v.  State,  12  S.  k  M.  500.     Evidence  of  dying  declaration  ^ 
should  not  be  admitted  against  a  prisoner,  unless  they  were  made  under  the  consciousness 
of  almost  immediate  dissolution  :  Smith  v.  State,  9  Humph.  9  ;  Logan  v.  State,  Ibid.  2^^, 
When  the  evidence  of  dying  declarations  is  offered,  it  is  the  province  of  the  court  to  d^^  . 
termine  the  fact,  whether  the  declarant  was  in  articuh  mortis  at  the  time  they  were  ma<^< 
and  to  exclude  them  if  he  was  not :  Smith  v.  State,  9  Humph.  9.     When  a  man,  who  w 
fatally  wounded  by  another,  declared,  just  before  be  died,  while  under  a  sense  of  impei%^ 
ing  dissolution,  that  the  person  who  was  arrested  for  the  murder  had  killed  him,  and 
a  reply  to  a  remark  of  his  wife  said,  "  save  me  if  you  can  ;"  it  was  held,  that  to  make 
declaration  admissible  as  a  dying  declaration,  it  was  not  necessary  that  the  person 
articuh  mortis^  if  he  be  under  an  apprehension  of  impending  death  :  that  in  this  case    "^li 
remark  to  his  wife  did  not  show  in  the  deceased  such  a  hope  of  life  as  rendered  bis  de^^i ^ 
ration  incompetent,  for  a  declaration  which  is  competent  evidence  when  made,  will      -rnxo 
be  rendered  incompetent  by  a  subsequent  revival  of  strength  in  the  dying  person ;      ^nc 
further  in  determining  the  condition  of  a  dying  person,  the  opinion  of  a  witness  that       the 
deceased  did  or  did  not  think  he  should  die  of  his  wounds,  is  not  admissible,  but       the 
facts  are  to  be  given,  and  the  court  is  to  decide  what  he  thought  of  his  condition  :  Stifle  r. 
Tilghman,  11  Ired.  513.     Declarations  of  deceased  in  presence  of  defendant  are  admissible 
though  not  dying  declarations:   People  v.  McCrea,  32  Cal.  98  ;   State  v.  Gillick,  7  CIa»rke 
287  ;  State  v.  Nash,  Ibid.  347 ;  Comm.  v.  Galavan,  9  Allen  271  ;   State  v.  Nash,  10  Iowa.  81. 
Dying  declarations  must  be  restricted  to  the  act  of  killing  and  the  circumstances  inAme- 
diately  attending  the  act  and  forming  a  part  of  the  res  gest«\  State  v.  Shelton,  2  Jones 
(Law)  360.     The  character  and  situation  of  the  declarant  as  affecting  his  credibility  Are 
to  be  judged  of  by  the  juiy  as  if  he  had  been  a  witness  :  State  v.  Nash,  7  Clarke  347.       fio 
evidence  may  be  given  of  the  religious  belief  of  declarant :  Goodall  v.  State,  1  Oregr^Q 
333,  and  may  be  met  by  contradictory  statements  of  the  deceased  :  People  v.  Lawrence,     ^1 
Cal.  368.     And  also  by  evidence  of  the  bad  character  of  declarant :   Nesbit  v,  State^     -^3 
Geo.  238.     They  must  be  facts  not  opinions  :   State  v,  Williams,  67  N.  C.  12;   Corf^    v- 
State,  20  Ohio  St.  460.     Where  poison  was  administered  to  A.,  and  B.  on  the  trial  iof^^^^ 
murder  of  A.,  the  dying  declarations  of  B.  were  admitted  :  State  v.  Terrell,  12  Rich.  (Lfc-  '^) 
321  ;  State  v.  Wilson,  23  La.  Ann.  558.     And  see  further  as  to  dying  declarations :  DiC'^^ 
V.  State,  13  Fla.  636  ;  Barnett  v.  People,  54  111.  325  ;  Comm   v.  Brittou,  1  Campb.  13 ;  BP*    ^^ 
V.  State,  37  Ala.  103  ;  State  v,  Nettlebush,  20  Iowa  257  ;   Coram,  v.  Densmore,  12  AIL 
535;  Peoples.  Knapp,  1  Edm.  Sel.  Cas.  177;   Hudson  v.  State,  3   Cold.   355;  People 
Green,  1  Parker  C.  R.  11 ;  People  v.  Grunzig,  Ibid.  299 ;  People  v,  Knickerbocker,  Ibf 
302  ;  State  v.  Peace,  1  Jones  (Law)  251  ;  State  v.  Thomason,  Ibid.  274  ;  Murphy  v.  Peopl 
37  III.  447  ;  People  v.  Robinson,  2  Parker  C.  R.  235  ;  Hill  v.  State,  41  Geo.  484 ;  Beit 
vides  f.  State,  31  Texas  579  ;   Hackett  v.  People,  54  Barb.  370  ;   Morgan   v.  State,  31  Ii 
193 ;   People  v.  Perry,  8  Abb.  Pr.  N.  S.  27  ;  Jackson  v,  Comm.,  19  Gratt.  656  ;  Wooten 
Wilkins,  39  Geo.  223 ;  State  v.  Fitzhugh,  2  Oregon  227  ;  State  o.  Quick,  15  Rich.  (La^^^ 
342  ;  Whitley  v.  State,  38  Geo.  50 ;  People  v.  Vernon,  35  Cal.  49 ;  Comm.  v.  Carey,    ^^f 
Cush.  246  ;  Burrell  v.  State,  18  Texas  713  ;  People  v.  Glenn,  10  Cal.  32;  Sute  v.  Nacb^  J 
Clarke  347  ;  State  v.  Gillick,  Ibid.  287  ;  People  v.  Lee,  17  Cal.  76  ;  People  o.  Tbarra,  Ib^  ^' 
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ttions  are  received  in  evidence  (which,  as  we  have  seen,  depends  on  the  state  of  the 
deelarant*8  mind),  that  such  declarations  should  be  excluded,  if  not  made  within 
any  precise  limit  of  time.     It  ought,  however,  to  appear  that  the  deceased  believed 
his  dissolution  impending.      And  unquestionably  the  length   of  time  may  be  a 
material  consideration  in  forming  an  inference  as  to  the  state  of  the  mind  of  the 
deceased  with  respect  to  his  expectation  of  death  at  the  time  of  making  a  declara- 
tion, especially  if  the  deceased  has  not  expressed  his  sense  of  his  own  situation."(m) 
Upon  the  trial  of  Welfjoum(v)  for  the  murder  of  Page  by  poison,  a  witness  de- 
posed that  the  deceased  and  the  prisoner  lived  with  her  as  her  servants ;  that  per- 
ceiving the  deceased  altc/  and  appear  very  ill,  she  taxed  her  with  being  with  child, 
which  she  owned,  and  the  next  day  continuing  very  ill,  she  confessed  she  had  taken 
something,  at  which  time  the  witness  believed  that  the  deceased  was  sensible  of  her 
situation  and  danger,  though  she  did  not  say  so.     But  when  the  apothecary  came 
to  see  her  the  same  evening,  she  said  that  she  was  very  bad,  and  did  not  know  if 
she  should  get  the  better  of  it.     The  apothecary  deposed,  that  when  he  first  saw 
the  deceased  she  was  then  apparently  dying,  but  he  believed  that  she  was  not  sensi- 
ble of  her  danger ;  that  after  he  had  been  with  her  some  time  he  made  her  sensible 
of  her  danger,  in  order  that  he  might  get  from  her  what  she  had  done.     She  de- 
sired him  to  give  her  something  to  ease  her  pain.     He  told  her  he  must  first  know 
what  she  had  done ;  and  that  she  would  not  live  twenty-four  hours  unless  proper 
^relief  were  afforded  (she  did  not  in  fact  live  above  an  hour  afterwards).     The  wit- 
zaeHS  had  no  other  reason  for  thinking  that  she  knew  her  danger  from  anything  that 
^he  said,  except  that,  on  his  telling  her  of  her  danger,  she  told  him  what  was  the 
clause,  which  she  had  before  refused  to  do.     She  then  described  to  him  the  syiup- 
^:4>ms  of  pain  which  she  had  felt,  and  again  repeated  that  she  wished  he  would  give 
er  something  to  compose  her.     The  witness  then  again  urged  the  necessity  of  know- 
Dg  the  cause  of  those  symptoms,  and  she  told  him  with  reluctance,  that  she  had 
n  three  or  four  months  gone  with  child,  and  that  during  the  last  fortnight  she 
Iftnad  been  constantly  prevailed  upon  to  take  bitter  apple  in  order  to  procure  an  abor- 
tion, but  that  not  producing  the  desired  effect,  the  person  had  prevailed  on  her  to 
"ttiike  a  white  powder  (which  was  the  day  before  she  was  taken  ill),  and  that  the 
SBymptoms  came  on  in  about  three  or  four  hours  after.     The  witness  then  urged  her 
^tto  *say  by  whom  she  had  been  prevailed  upon,  when  with  increased  reluc-   r^eoeo 
'^nce  and  hesitation  she  told  him  it  was  by  her  fellow-servant  Welbourn,   ^ 
smd  that  he  had  prevailed  upon  her  by  assuring  her  that  there  was  .no  crime  in  pro- 
<mng  an  abortion  whilst  the  child  was  so  young.     At  this  moment  she  was  free 
^m  pain,  and  the  witness  thought  that  a  mortification  had  taken  place.     From 
'•be  deceased's  description  of  the  white  powder,  and  from  the  inspection  of  the  body 
^ilerwards,  the  witness  believed  it  to  be  arsenic.     On  his  cross-examination  he  said, 
^at  at  the  time  she  made  this  declaration  he  believed  that  she  thought  she  was 
^tting  well,  from  the  being  so  free  from  pain.     The  declaration  was  received,  and 
5^  prisoner  was  found  guilty.     But  a  doubt  afterwards  occurring  to  the  learned 
J^dge,  whether,  though  in  the  first  part  of  the  apothecary's  evidence  he  swore  that 

(m)  1  Phil.  Ev.  285.  In  Woodcock's  case,  ante^  p.  250,  the  declarations  were  made 
'^ny-eight  hours  before  the  death.  In  Tinkler's  case,  1  East  P.  C.  354,  some  of  them 
^«re  made  ten  days  before  the  death.  In  Rex  v.  Mosley, />o«^,  p.  255,  they  were  made 
^I^KTen  daj8  before  the  death.  In  Rex  v.  Bonner,  post^  p.  256,  they  were  made  three  days 
*^for©  death ;  and  were  all  received.  In  Rex  v.  Van  Butchell,  post^  p.  263,  they  were 
^%de  seven  days  before  the  death  and  rejected. 

(«)  1  Bast  P.  C.  c.  5,  8.  124,  p.  358. 

^^6  ;  Stat«  V.  Tweedy,  11  Iowa  350  ;   Comm.  v.  Casey,  11   Gush.  417  ;  Walston  v.  Gomm., 

^^  B.  Hon.  15;  SUrkey  v.  People,  17  111.  17  ;  State^o.  Howard,  32  Verm.  380;   Mose  o. 

^tate,  35  Ala  421  ;  State  v.  Dominique,  30  Mo.  585  ;  Comm.  v.  Cooper,  5  Allen  495  ;  State 

^.  Burns,  33  Mo.  483  ;  State  v.  Center,  35  Verm.  378  ;   People  v.  Sanchez,  24  Cal.  17  ;  Ben 

*•  8ute,  1  Ala.  (S.  G.)  9 ;  Goodall  v.  State,  1  Oregon  333  ;  State  v.  Brunetto,  13  La.  Ann. 

^^ ;  KUpatrick  v.  Comm.,  7  Casey  198  ;  State  t;.  Cornish,  5  Barring.  502  ;   Butt's  case,  14 

Qrmtt.  613;  Thompson  v.  State,  24  Geo.  297  ;  McHugh  v.  State,  31   Ala.  317  ;  Brown  v. 

Bute,  32  Hisi.  433 ;  Bobbins  v.  State,  8  Ohio  (N.  S.)  131 ;  State  v.  Brunetto,  13  La.  Ann. 

4&;  DoDoellj  V.  State,  2  Dntch.  463,  601  ;  State  i;.  Scott,  12  La.  Ann.  274 ;   McPherson  v. 

9utc,  23  Qto.  478 ;  Brakefield  v.  State,  1  Sneed  215. 
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he  made  the  deceased  sensible  of  her  danger  before  she  made  the  declaration,  jct  as 
he  afterwards  said,  that  at  the  time  she  made  the  declaration  she  believed  that  she 
was  getting  better  from  the  pain  ceasing,  he  should  not  have  r«ijected  the  evidence; 
the  prisoner  was  respited  to  take  the  opinion  of  the  judges  on  the  case,  a  majority 
of  whom  were  of  opinion  that  it  did  not  sufficiently  appear  that  the  deceased  knew 
or  thought  she  was  in  a  dying  state  when  she  made  the  declaration ;  on  the  con- 
trary, she  had  reason  to  think  that  if  she  told  what  was  the  matter  with  her,  she 
might  have  relief  and  recover.  But  as  to  what  the  apothecary  had  said  on  his 
cross-examination,  they  laid  no  stress  on  it,  being  mere  opinion,  unwarranted  by 
fact.  So  where  the  deceased  asked  his  surgeon  if  the  wound  was  necessarily  mor- 
tal, and  on  being  told  that  recovery  was  just  possible,  and  that  there  had  been  an 
instance  where  a  person  had  recovered  after  such  a  wound,  he  said,  ''  I  am  satis- 
fied ;"  and  after  this  he  made  a  statement ;  this  statement  was  held  by  Abbott,  C. 
J.,  and  Park,  J.  A.  J.,  to  be  inadmissible  as  a  declaration  m  articulo  mortis,  as  it. 
did  not  appear  that  the  deceased  thought  himself  at  the  point  of  death,  for.  bein^ 
told  that  the  wound  was  not  necessarily  mortal,  he  might  still  have  had  a  hope  o 
recovery,  (o) 

Any  hope  of  recovery,  however  slight,  existing  in  the  mind  at  the  time  of  tU^  ^ 
declarations  made  will  render  the  declarations  inadmissible.  Upon  an  indictmer-^t 
for  murder,  it  was  proposed  to  give  in  evidence  a  declaration  of  the  deceased,  ac^^d 
a  surgeon  proved  that  he  had  told  the  deceased  that  she  would  not  recover,  aci::^^ 
that  she  was  perfectly  aware  of  her  danger.  She  said  she  hoped  the  finr^  m^^ 
would  do  what  he  could  for  her  for  the  sake  of  her  family ;  he  told  her  there 
no  chance  of  her  recovery.  Bosanquct,  J. :  "  This  shows  a  degree  of  hope  in 
mind.  To  render  a  declaration  of  this  kind  admissible,  the  deceased  must  hi 
had  the  impression  on  her  mind  of  an  almost  immediate  dissolution.  This  will 
do,*\p)  So  where  upon  an  indictment  for  murder  it  appeared  that,  after  the 
geon  hud  examined  the  wound,  the  deceased  inquired  whether  he  was  in  dangei 
which  the  surgeon  answered  that  he  was,  and  the  only  chance  of  his  living 

keeping  himself  quite  quiet;  upon  which  it  was  contended  that  the  declarat iqds 

made  by  the  deceased  were  not  made  at  a  time  when  every  hope  in  this  world  was 
gone,  and  when  the  party  was  aware  that  he  must  inevitably  answer  soon  fur  the 
^oeo-i  *truth  or  falsehood  of  his  statements,  but  that  upon  the  surgeon's  stateiizziieDt 
-^  he  must  be  taken  to  have  had  some  hope  of  recovery.  On  which  Ti^i^Kidal, 
C.  J.,  observed,  that  any  hope  of  recovery,  however  slight,  existing  in  the  miiM-  -d  of 
the  deceased  at  the  time  of  the  declarations  made,  would  undoubtedly  rendcc —  the 
evidence  of  such  declarations  inadmissible.  But  upon  further  examination  oi 
surgeon  it  appeared,  that  before  the  declarations  were  made  on  the  following 
ing,  the  dec«.'ased  knew  that  he  must  die,  and  that  the  magistrate,  previous  t 
receiving  his  declarations,  desired  him  as  a  dying  man  to  tell  the  truth,  and. 
the  deceased  replied  that  he  would.  Upon  this  further  evidence  the  declai 
were  held  adniissible.C^)  So  where  upon  an  indictment  for  manslaughter,  I 
proposed  to  give  in  evidence  a  declaration  of  the  deceased,  and  a  surgeon  was  c  ^Wed, 
who  stated  that  he  saw  the  deceased  on  the  evening  of  the  day  on  which  the  i  injury 
was  inflicted,  and  that  the  deceased  appeared  to  think  that  he  should  never  re^:^<*wr. 
He  said,  ••  i  feel  that  i  have  had  such  an  injury  in  the  bowel  that  I  think  I  shall 
never  recover ;"  the  surgeon  endeavored  to  encourage  him,  as  his  symptoms  ^^^ 
not  then  such  as  to  lead  the  surgeon  to  consider  him  in  danger  of  dying;  bi»*  "W 
expresijion  was,  that  he  felt  satisfied  that  he  should  never  recover.  This  wasoflthe 
lUth  of  May.  and  the  deceased  died  on  the  17th.  IluUock,  B. :  ''  The  principle  on 
which  declarations  ///  artuulo  nwrtis  are  admitted  in  evidence,  is,  that  they  sre 
made  under  an  impresi?iou  of  almost  immediate  dissolution.     A  man  may  receive  an 

(o)  Hex  V,  Christie,  Carr.  Supp.  202. 

Ip)  Hex  V.  Crockett,  4  C.  &  P.  544  (19  E    C.  L.  R). 

[q)  liex  V.  Hay  ward,  G  C.  &  P.  157  (25  E.  C.  L.  R.).  It  is  not  Stated  in  this  casewb*^ 
the  deceased  died.  Where  the  deceased  said,  "  I  never  thought  I  should  recover;  Ib^^jJ 
no  great  hopes  of  it  now,''  I^ittledalu,  J.,  thought  that  it  expressed  some  hope,  thotS*^" 
not  a  very  great  one,  and  inclined  to  disallow  the  reading  of  the  declaration  ;  but  bcforo  'Jr 
decided,  the  prosecutor's  counsel  waived  it  as  a  dying  declaration:  Wilson's  cue,  1  Lew.   »^ 
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•m  which  he  may  think  that  he  shall  ultimately  '  never  recover/  but  still 
Id  not  be  sufficient  to  dispense  with  an  oath.     I  must   reject  the  evi- 

iT  to  render  a  dying  declaration  admissible,  it  must  be  shown  to  have  been 
ler  such  circumstances  as  necessarily  exclude '  the  supposition  that  the  de- 
ight  at  the  time  entertain  8€mie  hope  of  recovery.  On  an  indictment  for 
lie  clerk  of  the  mf^istrates,  who  had  taken  down  a  statement  made  by  the 
while  at  an  infirmary,  a  short  time  previous  to  his  death,  proved  that  he 
5  deceased  how  he  was,  and  he  answered,  "  I  think  myself  in  great  danger;" 
^son's  ra«€(«)  being  cited,  Patteson,  J.,  said,  **  No  man  can  bave  a  higher 
»r  the  opinion  of  Mr.  J.  Bayley  than  I  have,  but  I  have  always  considered 
»rder  to  a  statement  being  received  as  a  dying  declaration,  it  must  be  shown 
le  time  the  deceased  made  it,  not  merely  that  he  considered  himself  in 
ut  that  he  was  without  hopes  of  recovery.  It  does  not  appear  to  me  that 
J  *  I  think  myself  in  danger '  ^necessarily  exclude  the  supposition  r*9K j^ 
deceased  might  have,  nevertheless,  entertained  some  hope.*\^)  *- 

bsence  of  any  settlement  of  affairs — of  directions  as  to  his  funeral — of 
(ave  of  his  friends  and  relations,  and  such  like — tends  to  show  that  all 
recovery  is  not  vanished  from  the  mind,  and  may  sometimes  exclude  a 
claration.  Upon  an  indictment  for  murder,  it  was  proposed  to  give  in 
a  declaration  of  the  deceased,  and  his  widow  stated  that  she  went  to  fetch 
ised  home  atler  he  was  hurt.  He  took  to  his  bed  the  day  after,  and  on 
ling  she  asked  him  how  he  was,  and  he  said  he  was  worse,  and  that  he 
e  this  time.  He  died  on  8unday,  seven  days  after  that.  He  was  some- 
htheaded,  and  sou.etimes  not.  He  several  times  ha^  his  children  in  to 
e  of  them  before  the  Saturday.  The  brother  proved  that  the  deceased  at 
ought  that  he  should  recover,  and  at  other  times  thought  he  should  not. 
witness  proved  that  on  the  day  before  he  died  he  said  he  thought  he 
lOt  recover ;  he  was  delirious  at  times  on  that  day.  On  the  Wednesday 
is  death  h6  said  he  thought  he  should  recover;  he  was  then  very  ill,  but 
on  the  day  before  he  died,  he  was  not  sensible  when  the  witness  first  saw 
became  sensible  at  twelve,  and  remained  so  for  an  hour.  The  witness 
n  if  he  thought  he  should  recover,  and  how  he  was ;  he  said  he  thought  he 
ot  recover ;  he  was  so  very  ill.  He  did  not  take  leave  of  his  wife  or  give 
rs  about  his  funeral  or  his  will,  nor  did  he  say  any  prayers.  The  surgeon 
hat  he  was  delirious  from  Thursday,  but  was  sensible  on  Friday.  The 
considered  him  in  danger  on  the  Thursday,  but  his  opinion  was  not  corn- 
id  to  the  deceased.  Coleridge,  J. :  *^  It  is  an  extremely  painful  matter  for 
cide  upon ;  but  when  I  consider  that  this  species  of  proof  is  an  anomaly, 
rary  to  all  the  rules  of  evidence,  and  that  if  received  it  would  have  the 
weight  with  the  jury,  I  think  I  ought  not  to  receive  the  evidence,  unless  I 
'  convinced  that  the  deceased  was  in  such  a  state  as  to  render  the  evidence 
dmissible.  It  appears  from  the  evidence  of  the  witness  that  the  deceased 
;  he  thought  he  should  not  recover.  Now,  people  oft«n  make  use  of  ex- 
\  of  that  kind,  who  have  no  conviction  that  their  death  is  near  approaching, 
cceascd  in  this  case  had  felt  that  his  end  was  drawing  very  near,  and  that 
10  hope  of  recovering,  I  should  expect  him  to  be  saying  something  of  his 
nd  of  who  was  to  have  his  property,  or  giving  some  directions  as  to  his 
or  as  to  where  he  would  be  buried,  or  that  he  would  have  used  expressions 
dow  importing  that  they  were  soon  to  be  separated  by  death,  or  that  he 
ave  taken  leave  of  his  friends  and  relations  in  a  way  that  showed  that  be 

t  9.  Van  Buchell,  3  C.  &  P.  629  (14  E.  C.  L.  R.).  The  learned  Baron  also  said, 
hear  all  that  the  deceased  said,  and  I  must  judge  from  what  he  said,  whether  he 
,  impression  on  his  mind,  which  will  make  his  declarations  admissible  in  evi- 

ew.  78.     In  this  case  the  doctor  said,  «  You  are  in  great  danger;"  the  deceased 
fear  I  am."     He  soon  recorered  so  much  as  to  be  out  of  danger,  or  to  think  him- 
Bajrley,  J.,  admitted  the  declaration  under  the  aboTe  circumstances  without  a 
.    This  is  the  whole  report.     C.  S.  G. 
ington's  case,  2  Lew.  148. 
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was  conviDCcd  that  his  death  was  at  hand.  As  Dothing  of  this  sort  appears,  I  think 
that  there  is  uot  sufficicDt  proof  that  he  was  without  any  hope  of  recovery,  and  that 
I,  therefore,  ought  to  reject  the  evideDce."(w)  So  where  od  an  indictment  for 
murder  it  was  proposed  to  give  in  evidence  a  declaration  made  by  the  deceased,  aad 
*'>'\^1  the  surgeon  proved  that  on  the  day  but  one  before  her  *death  she  complained 
*"  J  of  her  chept,  and  was  suffering  from  inflammation  of  the  lungs ;  she  was 
extremely  ill,  and  then  ho  told  her  she  was  in  a  very  precarious  state ;  and  on  the 
day  before  her  death  she  was  much  worse,  and  in  his  judgment  in  imminent  danger; 
she  then  made  a  statement  to  him  ;  immediately  before  she  made  the  statement,  she 
said  that  she  found  herself  growing  worse,  and  that  she  had  been  in  hopes  she 
should  have  got  better,  but  as  she  was  getting  wocse,  she  thought  it  her  duty  to 
mention  what  had  taken  place.  She  died  the  next  day.  Rolfe,  B. :  '*  I  think  that 
it  does  not  sufiiciently  appear  that  the  deceased  was  without  hope  of  recovery.  I 
think  that  I  ought  uot  to  receive  the  evidence."(v) 

The  case  of  Hex  v.  Mu»ley{tc)  affords  an  example  of  what  is  such  a  consciousnesB 
of  danger  as  will  render  a  declaration  admissible ;  and  further  shows,  that  if  it 
sufficiently  appear  that  such  a  consciousness  existed,  it  is  immaterial  that  death  did 
not  ensue  until  a  considerable  time  after  the  declarations  were  made.     Upon  an 
indictment  for  murder,  a  question  arose  respecting  the  admissibility  of  certain 
declarations,  which   were  received  in  evidence,  as  the  dying  declarations  of  the 
deceased,  as  to  the  circumsUincos  attending  the  commission  of  the  crime,  and 
the  number  of  persons  by  whom  he  had  been  attacked.     The  injury  that  ca 
the  death  was  done  on  the  30th  of  September,  in  consequence  of  which  he  wi 
brought  home  and  put  to  bed,  and  a  surgeon  was  sent  for  on  that  evening  to  atten 
him.     When  the  surgeon  arrived,  the  deceased  immediately  complained  to  him 
great  pain  in   the  chest,  and  particularly  of  his  side,  and  of  great  difficulty 
breathing.     The  surgeon  continued  to  attend  him  until  his  death  on  the  evening 
the  10th  of  October  following.     The  surgeon  in  his  evidence  said,  "  I  think 
deceased  did  not  speak  to  me  of  his  prospects  of  dying  during  that  time ;  I  thoug 
his  state  dangerous;  I  thought  his  complaint  was  of  that  nature  that  it  mij 
terminate  in  death.     The  last  day  that  I  saw  him  (the  10th  of  October),  I  was  ce 
he  would  die  that  forenoon ;  I  communicated  to  him  his  state;  I  told  him  the 
was  hopeless ;  I  made  no  communication  to  him  till  then ;  I  did  not  consider 
case  quite  hopeless  till  then  ;  I  always  told  him  there  was  danger,  but  I  hoped 
would  be  better ;  I  held  out  hopes  to  him  of  his  recovery ;  I  do  not  know  whetT 
he  entertained  hopes  or  not ;    he  never  expressed  any  opinion  either  of  hop^ 
apprehension  to  me ;  I  thought  there  was  a  probability  of  his  recovering  the   ^daj 
before  he  died ;  I  at  first  thought  the  probabilities  were  against  him;  I  did        not 
communicate  that  to  him.'*     In  consequence  of  this  evidence  of  the  surgeon,       the 
learned  judge  confined  the  counsel  for  the  prosecution,  in  their  examination  of       the 
witnesses,  to  inquiries  whether  any  and  what  declarations  were  made  by  the  deee^Bued 
on  this  subject,  after  the  time  the  surgeon  made  the  above  communication  to      l^im 
of  his  hopeless  state ;  but  no  such  subsequent  declarations  could  be  proved.    "^Jhie 
failing,  it  became  material  to  inquire  fu  ther  as  to  the  prior  hopeless  state  o£^   the 
deceased,  and  his  consciousness  of  it  from  the  commencement  of,  or  durin^^  his 
illness,  in  order  to  ascertain  whether  declarations  allied  to  have  been  made  by      him 
during  his  illness,  but  prior  to  the  above  communication  to  him  by  the  sur^^eoOy 
*9^P1  ^^^^  admissible  '*'in  evidence  or  not.     To  this  point  a  witness,  of  the  wmud» 
'  of  Anne  Newton,  stated,  ^'  That  she  was  sent  for  to  the  deceased  okx  the 
evening  of  the  30th  of  September,  near  eight  o'clock ;  that  he  was  in  a  vtsxj  Hi 
state  indeed ;  that  he  said  he  was  robbed  and  killed ;  that  he  should  not  get>  the 
better  of  it ;  that  she  assisted  in  putting  him  to  bed,  and  continued  to  attend  ^iBt 
till  his  death ;  that  during  that  time  he  spoke  of  dying,  and  said  he  would  not  ocw- 
tinue  long,  a  few  days  would  finish  him ;  this  he  said  about  Tuesday ;  that  he  ooiD- 
plained  all  along  he  was  sure  he  would  not  get  better ;  that  he  all  along  satd  1^ 

(tt)  Rex  p.  Spilsburj,  7  C.  &  P.  187  (32  E.  G.  L.  R.).     The  report  does  not  sUte  at  whftt 
time  the  proposed  declaration  was  made. 

(v)  Reg.  V.  Megson,  9  C.  &  P.  418  (38  E.  C.  L.  R.). 
(w)  R.  &  M   C.  C.  R.  97. 
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Defer  would  get  better ;  that  he  never  missed  saying  so  one  day  before  the  latter  end ; 
that  the  deoeaaed  was  sixty-eight  years  of  age,  and  was  in  a  very  good  state  of 
health  considering  his  years ;  she  was  a  nurse  accustomed  to  attend  sick  people, 
and  very  often  found  them  low-spirited,  and  had  known  many  persons  to  say  they 
should  never  get  better,  who  have  got  better ;  the  deceased  talked  in  that  way ;  that 
about  the  Tuesday  before  his  death  he  said  he  should  not  continue  many  days;  it 
was  before  that  he  told  her  all  about  it ;  that  the  first  night  he  said  he  should  not 
get  better,  and  he  continued  to  say  so  till  the  last  day/'     The  learned  judge  was 
not  disposed  to  receive  on  this  evidence  the  declarations  of  the  deceased,  made 
previous  to  the  surgeon's  notifying  to  him  his  hopeless  state  as  above  mentioned ; 
bat  on  its  being  intimated  that  the  proof  would  be  otherwise  insufficient  for  the 
conviction  of  the  prisoners,  he  allowed  them  to  be  given  in  evidence.     Accordingly 
evidence  was  received  of  the  deceased's  declarations  made  by  him  after  he  was  on 
the  Thursday  evening  brought  home,  and  had  said  that  he  was  robbed  and  killed, 
and  should  not  get  the  better  of  it ;  and  also  at  different  times  afterwards  during 
his  illness,  and  previous  to  the  surgeon's  communications  to  him  of  his  hopeless 
state,  as  above  mentioned ;  and  upon  that  and  other  evidence  the  prisoners  were 
ooDvicted  of  the  murder.     The  judges,  upon  a  case  reserved,  were  unanimously  of 
opinion  that  the  dying  declarations  of  the  deceased  were  properly  received  in  evi- 
dence. 

Upon  an  indictment  for  manslaughter,  it  appeared  that  the  accident  which  occa- 

aioQed  the  death  occurred  early  on  Sunday  morning,  and  the  surgeon  stated  that  he 

aaw  the  deceased  on  Sunday,  when  he  found  him  with  six  ribs  broken,  and  other 

injuries ;  he  explained  to  him  the  nature  of  the  case  and  the  danger  he  was  in,  and 

that  he  could  not  expect  to  recover;  the  deceased  said  he  was  perfectly  convinced  of 

the  state  he  was  in,  and  said  he  thought  it  would  soon  be  over  with  him,  and  that 

he  must  go  out  of  the  world  unless  he  was  relieved  hy  medicine.     He  was  better  on 

Monday,  but  worse  that  evening,  and  continued  to  get  worse  till  the  Saturday 

following,  when  he  died.     After  the  Sunday  he  frequently  told  the  surgeon  that  he 

thought  it  would  soon  be  over  with  him,  without  any  qualification;  and  the  surgeon 

i^ever  heard  him  after  Sunday  express  any  hope  that  his  skill  would  do  anything 

br  him.     A  brother  and  son-in-law  of  the  deceased  proved  that  they  were  sent  for 

^y  him,  and  saw  him  on  the  Wednesday,  and  that  they  told  him  he  could  not  live  lon$;, 

nd  could  not  recover.     On  that  day  the  deceased  told  his  brother  that  he  wished 

»  lee  him  on  account  of  his  family,  as  he  could  not  live  long;  and  said  he  wished 

«  brother  to  take  the  management  of  his  affairs  and  family,  fbr  he  could  not  r^eoR^ 

)p  in  this  world  long.     A  '^'clergyman  also  proved  that  he  saw  the  deceased  ^ 

the  Wednesday,  and  told  him  he  thought  he  would  not  recover;  the  deceased 

3ok  his  head  and  said  it  was  a  bad  job.     The  clergyman  said,  '^  Remember  you 

\  a  dying ;  I  hope  you  will  state  nothing  but  the  truth."     He  said,  ''  I  freely 

pve  the  man.     I  fear  I  am  dying."     After  that  the  deceased  made  a  declaration. 

s  deceased  had  previously  asked  the  clergyman  to  make  his  will,  and  he  had  done 

It  was  objected  that  the  declaration  made  on  the  Wednesday  was  not  admis- 

).     The  olMMsrvation  made  on  the  Sunday  showed  that  the  deceased  entertained 

7  hope,  and  therefore  the  declaration  was  inadmissible,  and  such  declaration  must 

ade  under  the  firm  belief  of  almost  immediate  death,  which  was  not  the  case 

aa  he  lived  till  the  Saturday.(x)     Patteson,  J. :  ^^  I  am  of  opinion  that  the 

ration  is  admissible.     The  surgeon  states  that  he  told  the  deceased,  on  the 

ay,  that  he  had  no  chance  of  recovery,  and  he  then  said  he  thought  he  had 

nlees  he  could  be  relieved  by  the  surgeon  ;  but  on  the  Wednesday,  it  appears 

he  evidence  of  the  brother  and  son-in-law,  that  he  wanted  to  see  his  brother 

onnt  of  his  family,  and  said  he  could  not  live  long,  and  had  no  hopes  of 

ry.     The  clergyman  says  he  told  him  he  was  a  dying  man,  and  he  shook  his 

ind  said  he  feared  he  was  dying.     Now  it  has  been  held  that  it  is  not  neces- 

at  the  deceased  should  express  any  apprehension  that  he  is  a  dyiug  man,  but 

a  may  gather  it  from  the  circumstances.     That  was  held  in  John^s  case.(^y) 

\x  V.  Woodcock,  ante,  p.  250  ;  Rex  v.  Welbourn,  antt,  p.  251 ;  Rex  v.  Christie,  anU^ 
md  Rex  v.  Van  Butchell,  ante^  p.  253,  were  cited. 
•(,  p.  266. 
OL.  m. — 14 
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It  has  also  been  held  that  it  is  Dot  necessary  to  prove  expressions  of  apprehenri 
of  immediate  danger.  Rex  v.  JdonUyiz)  seems  to  me  to  go  the  whole  length 
this  case.  Taking  all  the  circumstances  together,  and  the  deceased  being  told  d 
he  was  a  dying  man,  and  assenting  to  it,  I  think  the  evidence  is  admissible.'^ 
So  where  a  wound  was  inflicted  on  Tuesday,  and  the  surgeon  stated  that  he  tboog 
it  mortal  from  the  first,  and  that  the  deceased  became  aware  of  his  great  danger  • 
the  Sunday ;  but  he  had  no  conversation  with  the  deceased  on  the  subject  of  I 
danger:  and  his  widow  stated  that,  the  morning  after  the  injury,  hethonghtl 
should  recover;  but  after  dinner  he  thought  he  should  not,  and  should  not  lin 
and  on  the  Thursday  morning  he  said  that  he  thought  he  should  not  get  betta 
and  appeared,  from  all  that  passed  between  them,  to  believe  that  he  should  die.  . 
statement  was  made  by  the  deceased  after  his  wife  lefl  him,  on  the  Thursday,  in 
he  died  on  the  Sunday  following.  Gumey,  B.,  said  that  up<»n  the  evidence  of  tl 
surgeon  alone  he  should  have  doubted;  but  taking  it  in  conjunction  with  thit' 
the  widow,  he  thought,  and  Alderson,  B.,  agreed  with  him,  that  enough  had  be( 
^oeo-i  shown  to  render  the  evidence  admis8ible.(6)  So  where  on  an  indictment  H 
^  manslaughter,  it  appeared  that  the  deceased  said  to  the  surgeon,  ^^  Shall 
recover?*'  The  surgeon  said  "  No ;''  and  at  that  time  he  thought  as  he  said.  Tl 
patient  grew  better ;  the  surgeon  changed  his  opinion,  and  thought  she  might  Tl 
patient  then  had  a  relapse,  and  again  asked  the  surgeon  if  she  should  recover;  tl 
surgeon  said,  '*  I  think  you  will  not  recover."  The  patient  replied,  **  I  think 
too."  After  this  conversation,  but  not  immediately,  a  declaration,  which  was  pi 
posed  to  be  given  in  evidence,  was  made.  The  surgeon  had  in  the  meantime  attend 
the  deceased,  but  not  regularly.  The  question  was  not  repeated  by  the  pntient  > 
any  of  his  subsequent  visits.  Alderson.  B.,  after  consulting  Patteson,  J.,  held  t 
declaration  admissible  as  a  dying  declaration. (c)  iS(»  whero  up»n  nn  indictuoeoti 
manslaughter,  it  appeared  that  on  the  Saturday  of  the  week  preceding  the  death 
the  deceased,  she  expressed  an  opinion  that  she  should  not  recover,  and  that  8 
made  a  declaration  ;  but  it  also  appeared  that  after  she  had  made  this  dedaratic 
she,  on  the  same  day,  asked  her  nephew  if  he  thought  she  would  '*  rise  again 
but  it  was  proved  that,  on  a  subsequent  day,  she  made  other  declarations,  at  tin 
when  she  was  convinced  she  was  dying,  (iraselee,  J  ,  afVer  conferring  with  Ixi 
Denman,  C.  J.,  held  that  the  declaration  made  on  the  Saturday  was  not  admianl) 
but  that  the  other  declarations,  made  when  she  believed  her  recovery  hopde 
might  be  received. (e/)  And  so  where  the  prisoner  was  tried  for  the  rape  and  mi 
der  of  a  girl  of  sixteen,  who  lived  only  a  few  days  after  the  perpetration  of  t 
offence,  the  particulars  of  which  she  communicated  to  her  aunt,  but  did  not  intimi 
that  she  considered  herself  in  a  dying  state,  or  that  she  had  any  apprehension 
immediate  death.  It  appeared,  however,  that  previous  to  making  this  declaratii 
she  had  confessed,  been  absolved,  and  had  received  extreme  unction  from  a  pri( 
and  that  these  are  considered  the  last  ntes  administered  in  the  Catholic  Char 
and  are  est«*emcd  sacraments  by  its  disciples.  Lord  Kilwarden,  C.  J.,  with  I 
concurrence  of  Kelly,  J.,  admitted  these  declarations  in  evidenoe.C«) 

The  deceased  was  shot  in  the  thigh,  and  crawled  to  a  house  in  a  tew  minutes,  i 
said,  *^I  am  shot;  I  am  dying:"  and  being  laid  on  a  bed  in  the  house,  he  repeal 
several  times  that  he*  was  dying,  and  wished  a  doctor  to  be  sent  for.  He  was 
very  great  pain,  and  complained  much.  This  was  in  the  night,  and  between  < 
and  two  in  the  morning  a  surgeon  found  him  in  a  weak,  fainting  state;  he  was  i 

(z)  Ante^  p.  255. 

(a)  Rex  v.  Bonner,  MSS.  G.  S.  G.  Hereford  Spr.  Ass.  1834,  s.  c,  bat  not  ao  follj 
ported,  6  C.  A  P.  386  (25  E.  C.  L.  R.). 

(6)  Smith's  case,  1  Lew.  81.  In  Craven's  case,  1  Lew.  77,  a  person  who  had  been  c 
fined  to  his  bed  for  weeks,  said  to  the  surfreon,  '*  I  am  afraid,  doctor,  I  shall  oeTer 
better,"  and  shortly  afterwards  died.  Hullock,  B.,  held  that  an  account  given  by  tba 
ceased  to  the  doctor  after  this  declaration  was  received  as  a  dying  declaration,  althoi 
several  weeks  before  bis  death,  and  stated  that  the  subject  had  been  lately  befbre 
judges,  and  his  mind  was  made  up  about  it. 

fe)  Ashton's  case,  2  Lew.  147. 

\d)  Rex  V.  Fagent,  7  C.  A  P.  238  (32  E.  C.  L.  R.). 

[e)  Minton's  case,  1  M^Nally  Ev.  386;  Rose.  Gr.  Ev.  30. 
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*eriiig  very  acately ;  he  never  rallied  from  that  weak  state.     Being  removed  to  his 
odgings  and  his  wound  dressed  between  four  and  five  that  morning,  he  said,  "  Oh 
ItoTy  docior,  I  will  never  get  over  this  /"     To  which  the  surgeon  made  no  observa- 
km.     Between  four  and  five  the  same  afternoon,  the  deceased  was  no  better;  he 
id  not  seem  less  desponding.     Another  surgeon  who  had  seen  him  from  early  the 
text  morning  till  within  an  hour  of  his  death,  on  first  coming  to  him,  said,  ^'  Mac, 
tow  are  you  ?"     He  replied,  "  Oh  doctor,  FU  never  get  over  this  /"     The  surgeon 
ndcavored  to  cheer  him,  and  said,  "  Mac,  I  hope  we  shall  soon  see  you  out  riieoi^q 
gain."     He  said  nothing,  but  shook  his  '''head,  and  did  not  seem  at  all  ^ 
heered  by  the  hope  expressed.     The  surgeon  baid  the  deceased  appeared  to  have 
eceived  a  severe  shock  to  the  nervous  system,  and  that  he  never  rallied  from  it 
during  two  or  three  hours  that  he  remained  with  the  deceased,  he  again  said, 
•  Oh  doctor,  rU  never  get  over  this  /*'  and  added,  that  he  seemed  in  a  desponding 
tate.     Between  four  and  five  the  same  afternoon  he  *was  not  materially  worse,  and 
lie  surgeon  then  told  him  that  he  hoped  he  would  get  better,  but  the  remark  did 
lot  appear  to  raise  him  in  cheerfulness.     .About  eleven  the  next  morning  fatal 
jmptouis  had  come  on,  and  there  were  no  hopes  of  recovery,  and  the  surgeon  said 
jiat  at  that  time  his  spirits  were  much  depressed.     Being  desired  to  explain  what 
le  meant  by  the  word  '*  desponding,"  the  surgeon  said,  '^  When  I  said,  '  Mac,  I 
nope  we  shall  see  you  out  again,'  he  shook  his  head  in  a  very  desponding  way.     I 
collected  from  it  that  he  thought  he  never  should  rally  again.     That  was  my  impres- 
sion at  the  time.     From  his  speech  and  manner,  deceased  convinced  me  that  he 
thought  he  should  not  recover.     He  was  not  a  person  of  low  spirits  but  of  firm 
mind.''     A  woman,  with  whom  the  deceased  lodged,  came  into  his  room  after  the 
fatal  symptoms  had  appeared,  viz.,  about  one  o'clock,  when  he  said,  "  Mother,  / 
shall  never  he  well  more**     She  replied,  '^ My  dear,  you  have  nothing  to  do  but  to 
pray  to  God  to  save  your  soul."     He  siid  nothing  to  that,  but  seemed  as  if  he  was 
fcoing  to  expire — as  if  he  had  not  power  to  speak.     Another  woman  went  to  see 
Kim  about  two  o'clock  the  same  afternoon,  and  said,  '*  Oh,  Mac,  I  am  sorry  to  see 
this!"     He  said,  "  Yes,  Mrs.,  this  will  finish  me."     Her  child  was  brought  to  the 
bed-side,  and  he  took  its  hand  and  said,  '^  My  dear  little  boy,  /  shall  never  see  you 
wwre.*'     An  inspector  of  police  proved  that  he  saw  the  deceased  in  the  first  part  of 
tlie  afternoon,  and  told  him  he  would  be  provided  for,  not  only  in  the  present  case, 
bat  also  if  he  should  be  lame  for  life.     He  said,  *^  It^s  of  no  use,  IsIianU  want  it.** 
VThat  was  said  about  providing  for  him  did  not  appear  to  cheer  him.     Towards 
ftix  or  seven  the  same  evening  the  inspector  gave  him  a  chamber-pot,  and  he  en- 
deavored to  pass  water:  after  severe  pain  and  struggle  he  did  it,  but  it  was  chiefly 
l>kK)d.     L  supposed  he  saw  it,  because  he  made  a  motion  with  his  hand  to  put  the 
chamber-pot  aside :  he  rested  his  head  on  my  shoulder,  and  said,  "  It*s  all  tip  with 
an^/'     In  some  part  of  this  conversation,  but  in  what  part  it  did  not  distinctly 
appear,  the  inspector  said,  '^  You  are  very  severely  wounded,  and  I  believe  mortally 
So."     He  said  nothins:,  but  slightly  grasped  the  inspector's  hand.     The  inspector 
^Waited  a  little  time  after  the  making  the  bloody  water,  and  then  began  the  conver- 
attioo  as  to  which  the  question  arose.     The  inspector  said  the  deceased  was  very 
•erions  at  this  time,  and  appeared  to  be  sinking  very  fast ;  his  manner  was  that  of 
a  man  in  a  dying  state.     Soon  after  the  conversation  was  over,  the  inspector  pro- 
posed to  fetch  a  priest.     The  deceased  said,  **  That's  not  of  much  use."     The  in- 
spector said,  '*  Have  you  any  objection  to  make  a  deposition  to  a  magistrate  V*     He 
s«id,  "  No."     The  inspector  said,  ^^  Mr.  Clark  (a  magistrate)  is  in  the  next  room." 
He  replied,  **  Not  yet."     He  then  seemed  very  much  suffering.     The  deceased  was 
1  Roman  Catholic,  and  a  Roman  Catholic  priest  proved  that  if  a  Roman  Catholic 
^hes  to  make  his  peace  with  God,  he  usually  '''sends  for  a  priest  to  receive  r^coijA 
extreme  unction,  having  previously  made  confession,  and  received  the  holy  ■- 
ttNununion,  if  there  be  time.     **  Except  he  be  dead  to  all  sense  of  religion,  a  person 
tkinkiog  himself  on  the  point  of  death  would  send  for  a  priest.     There  are,  of 
^ovrse,  different  degrees  of  seriousness  and  devotion  in  our  Church,  but  people  who 
■Ay  generally  have  neglected  the  ordinances,  invariably  send  for  a  priest.    Extreme 
^^Aim  is  not  deemed  by  our  Church  necessary  for  salvation,  but  if  a  priest  were 
^  band  and  offered  his  services,  and  a  person  at  the  point  of  death  refused  them, 

► 
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I  should  say  either  he  was  no  Catholic,  or  not  in  the  way  of  salvation.     Attending 
Protestant  places  of  worship  is  considered  to  be  a  proof  of  being  a  Christian  and 
Catholic."(/)  The  nearest  place  where  a  Catholfc  priest  resided  was  fonrteen  miles 
from  the  deceased,  and  he  had  attended  the  parish  church  and  an  independent 
meeting  more  than  once,  there  being  a  Roman  Catholic  chapel  in  the  neighborhood. 
It  was  urged,  on  a  case  reserved,  that  neither  the  approach  of  death,  nor  the  appre- 
hension of  its  approach,  were  enough  taken  alone :  there  must  be  an  entire  aban- 
donment of  all  hope  of  recovery.     The  nature  of  the  wound  here  would  not  lead 
to  the  abandonment  of  all  hope,  as  it  was  not  in  a  vital  part.     The  surgeon  gave 
hope  here  in  the  last  words  that  passed  between  him  and  the  deceased.     The  police- 
man's offer  would  lead  the  deceased  to  entertain  hope.     There  was  nothing  said  » 
to  the  disposal  of  property,  and  no  farewell  of  his  friends.     Declining  the  attend- 
ance  of  the  priest  amounted  to  declining  confession,  absolution,  and  extreme  unctioD, 
and  therefore  the  answer  respecting  the  priest  showed  that  the  deceased  did  not 
think  that  his  end  was  approaching.     The  deceased  put  off  having  his  dopositioo 
taken ;  therefore  he  contemplated  making  another  declaration ;  but  a  dying  declara- 
tion must  be  a  final  declaration.     Lord  Denman,  C.  J.:  *^We*  all  think  the  case 
beyond  all  doubt.     Danger  existed.     The  deceased  clearly  thought  he  was  dying, 
and  had  no  hope  of  recovery.     There  is  no  ground  for  holding  his  declaration  inad- 

missiblo."(/) 

In  order  to  render  a  statement  admissible  as  a  dying  declaration,  it  is  necessary 

that  the  person  who  makes  it  should  be  under  an  apprehension  of  death ;  but  there 
is  no  necessity  that  such  apprehension  should  be  of  death  in  a  certain  number  of 
hours  or  days.     The  question  turns  rather  on  the  state  of  the  person's  miud  at  the 
time  of  making  the  declaration  than  upon  the  interval  between  the  declaration  and 
the  death. r^)     Where,  therefore,  the  deceased  made  a  declaration  on  the  23d  of 
October,  concluding,  "  I  have  made  this  statement  believing  I  shall  not  recover,' 
and  at  that  time  the  deceased  was  in  a  state,  from  the  injuries  that  he  had  received, 
from  which  it  was  impossible  that  he  could  recover.     His  spine  was  broken,  so  that 
death  must  speedily  follow,  and  he  died  on  the  3d  of  November;  and  the  doubt  as 
to  the  admissibility  of  the  declaration  was  raised  by  a  witness,  who  proved  that, 
shortly  before  the  deceased  made  the  statement,  he  asked  him  how  he  was,  and  the 
deceased  answered,  "  I  have  seen  the  surgeon  to-day,  and  he  has  given  me  some 
♦2fin  ^^^^^^  ^^P®  ^^^^  ^  ^™  *better ;  but  1  do  not  myself  think  I  shall  Mmatffj/ 
-^   recover  ;*'  and  that  before  he  left   the  room,  on    the   same   occasion,  the 
deceased  said  that  lie  could  not  recover  ;  but  it  was  held,  on  a  case  reserved,  that  the 
declaration  had  been  properly  admitted.     The  deceased  was  so  injured,  his  <to^>^ 
was  such  that  he  could  not  possibly  recover,  and  his  own  opinion  was  that  he  could  po^ 
recover ;  and  in  a  case  like  this,  where  there  was  an  injury  to  the  spine,  he  was  pr<> 
bably  a  more  competent  judge  of  his  state  than  the  doctor;  he  had  no  hope,  thoa^^ 
the  doctor  had  held  out  hopes,  and  before  the  witness  had  left  the  room  he  said  tb^^ 
he  could  not  recover.     That  was  his  own  opinion  of  his  case,  and  the  impression  ^^ 
his  mind  was  that  death  was  impending.(A) 

Where  the  deceased  went  to  her  sister's  house  on  Friday,  and  asked  to  stay  the^^ 
saying  she  was  very  ill,  and  then  appeared  very  ill  and  shaking,  and  continued  th 
till  the  next  Wednesday,  when  her  sister  urged  her  to  have  a  medical  man ; 
which  the  deceased  said,  *'  Then  I  suppose  you  think  me  dangerous  ?"  and  the  si 
replied,  ^^  Yes,  I  do ;  we  all  think  you  dangerous ;"  she  then  consented  to  have 
medical  man.    On  this  day  also  she  wished  to  see  her  niece,  and  said  to  her, "  No 

(/)  In  I  C.  &  K.  689  (47  E.  C.  L.  R.)  it  is  "  a  lax  Catholic." 

(/)  Reg-  V.  Howell,  1  Den.  C.  C.  1  ;  1  0.  A  K.  689  (47  E.  0.  L.  R.). 

Iff)  Per  Pollock,  C.  B.,  Reg.  v.  Reaoey,  in/ra. 

(h)  Reg.  0.  Reaney,  D.  &  B.  151.  Wigbtman,  J.,  said,  *'  The  statement  must  have  b( 
made  under  an  impression  upon  the  mind  of  the  person  making  it  that  his  death  f 
abont  to  happen  shortly,  or,  to  use  the  expression  found  in  the  books,  that  his  death  i^^ 
impending :  that,  however,  is  a  relative  term,  and  does  not,  of  course,  import  merely  ^ 
expectation  that  the  sufferer  would  die  at  some  time — for  that  is  the  debt  we  all  owe  ^ 
nature — but  it  means  an  expectation  that  he  is  about  to  die  shortly  of  the  disease  or  i-^ 
juries  under  which  he  is  then  suffering ;  that,  in  other  words,  he  is  without  a  reasonal''^ 
or  any  hope  of  recovery  :"  7  Cox  C.  C.  209. 
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my  dear  niece,  hear  your  aunt's  dying  words.  I  hope  yo&  will  always  act  in  accord- 
iDce  with  your  duty :  you  see  what  I  am  brought  to."  The  medical  man  did  not 
oome ;  but  sent  some  medicine  and  a  mustard  poultice,  which  was  put  on  her  side, 
ind  appeared  to  give  ease.  She  was,  however,  very  ill  that  night,  had  the  rattles 
very  bad,  but  did  not  seem  to  know  what  they  were.  The  next  morning  she 
appeared  very  anxious  to  see  the  medical  man.  She  also  sent  for  a  person  to  make 
her  will,  and  expressed  her  fears,  if  he  did  not  come  immediately,  she  should  be 
gooe  before  he  came.  Seeing  her  sister  in  tears,  she  said,  *^  Why  are  you  crying? 
Are  you  crying  because  I  am  going  to  glory  ?*'  Her  sister  said,  "  No,  but  it  is 
hard  to  part."  Then  said  the  deceased,  *'  We  must  part.  The  Lord's  will  be 
done."  She  appeared  very  happy  in  the  prospect  of  her  dissolution,  and  her  sister 
8ud  to  her,  **  This,  my  dear  sister,  is  the  victory."     She  replied — 

^*0h,  bow  happy  I  shall  be, 
When  I  have  gained  the  victory  I" 

The  medical  man  came  on  the  Thursday  morning,  but  before  any  opinion  had  been 

expressed  as  to  her  state,  she  made  a  declaration.     Coleridge  J. :  '^  The  principle  is 

perfectly  clear,  that  no  declarations  are  admissible  unless  made  by  a  party  lying 

under  the  conviction  of  impending   dissolution,  and   without  the  least  hope  of 

recovery.     In  this  case  four  facts  present  themselves  for  my  consideration.     The 

first  is  the  manifest  strong  sense  which  the  deceased  had  of  her  danger,     lliis, 

however,  did  not  arise  from  any  knowledge  of  her  complaint,  but  was  founded  on 

her  sense  of  pain.    Such  a  sense  of  danger  does  not  exclude  a  hope  that  medical  aid 

*iDay  afford  relief.     It  is  different  from  a  case  where  a  man  knows  that  he  r:KO£>o 

has  been  shot  through  the  lungs  or  in  some  other  vital  part,  and,  from  a  *- 

knowledge  of  the  nature  of  the  wound,  must  be  aware  that  he  could  not  live.     The 

sense  of  danger  by  the  deceased,  I  think,  was  not  of  a  character  to  preclude  some 

slight  expectation  that  she  might  recover ;  and,  therefore,  on  this  ground  I  do  not 

think  the  evidence  admissible.     The  second  fact  is  her  anxiety  about  the  surgeon's 

ooming.     I  do  not  think  that  this  is  decisive  one  way  or  the  other ;  for  although  it 

does  certainly  rather  tend  to  the  conclusion  that  some  hope  still  lived  in  her  mind, 

Btill,  looking  at  it  in  connection  with  her  other  expressions,  I  cannot  but  think  ihat 

the  solution  of  it  may  be,  that  it  resulted  from  an  expectation  that  the  medical  man 

Would  be  able  to  relieve  her  pain:    The  third  fact  is  the  character  of  her  religious 

expressions.     Religious  expressions  are  very  otlen  made  use  of  by  pious  people 

without  their  having  lost  a  hope  of  their  recovery.     They  often  call  their  children 

Slid  friends  around  their  bed,  under  the  apprehension  that  they  may  not  be  able 

sgain  to  do  so  from  the  progress  of  their  disorder,  and  still  cherish  a  lingering  hope 

that  the  disorder  may  take  a  favorable  turn,  and  they  may  recover.     Still  language 

of  this  sort  is  evidence,  and  strong  evidence,  of  the  feelings  and  views  of  the  party 

by  whom  it  is  made  use  of,  and  may  in  many  cases  be  almost  conclusive  evidence  of 

the  abandonment  of  all  hope.     I  think  it  assumes  that  character  in  this  case.     The 

deceased's  expressions  to  her  sister  about  going  to  glory,  evidently  refer  to  her  belief 

that  she  was  going  to  heaven ;  and  when  she  repeated  those  lines — 

"  *  Ob,  bow  happy  I  shall  be, 

.When  I  have  gained  the  victory' — 

>he  plainly  refers  to  the  Scripture  account  of  death,  and  shows  that  she  was  expect- 
iBg  death,  and  trusting  that  she  should  have  its  sting  taken  away.     This  evidence, 
therefore,  weighs  stjrongly  in  favor  of  receiving  the  declarations.     Then  there  is  the 
fixuth  fact,  that  of  making  a  will.     Now,  in  ordinary  cases,  the  mere  fact  of  making 
1  will  I  should  account  as  nothing  ;  because  any  prudent  man  who  felt  himself  ill 
Vookl  make  a  will  on  the  mere  chance  that  the  illness  might  prove  fatal,  though  he 
did  Dot  believe  it  would.     But  in  this  case  there  is  not  only  the  making  the  will, 
Wtthe  expression,  that  if  the  party  sent  for  did  not  quickly  come,  she  should  be 
Spoe  before  his  arrival.     I  think  these  facts  put  together  import  a  thorough  con- 
viction on   the  part  of  the  deceased  that  she  had  given  up  all  hopes  of  life, 
^  was  expecting  almost  immediate  dissolution ;  and  I  shall  admit  the  declara- 
lioQi'XO 

(t)  Reg.  V.  Thomas,  1  Cox  G.  C.  52. 
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■ 

A  surgeon  found  a  transverse  wound  across  the  throat  of  the  deceaBed,  which  had 
passed  through  the  trachea,  and  the  point  of  the  instrument  had  reached  the  Terte- 
brfe.     Three  days  afterwards  she  stated  to  the  surgeon  that  she  did  not  think  she 
could  recover.     He  considered  her  in  danger,  but  had  a  hope  she  would  recover. 
To  the  nurse  who  attended  her,  she  had  repeated  several  times,  both  before  and 
afler  the  surgeon  had  seen  her,  that  she  should  die.     The  narse  told  her  she 
thought  she  would  get  better.     She  said  she  thought  she  would,  if  the  surgeon 
*'>(\^1  could  see  in  her  *throat  as  he  could  see  on  her  hands.     This  she  said  many 
-^  times,  and  all  day  she  said  she  should  get  better  if  it  was  not  for  her  throat. 
The  surgeon  spoke  cheerfully  to  her,  and  she  appeared  cheerful  afler  that,  and  in 
better  spirits.     She  got  a  little  better,  and  was  easier  afler  the  surgeon  dressed  the 
wounds.     A  magistrate  saw  her,  and  told  her  of  her  condition,  and  that  she  was  in 
very  great  danger.     He  repeat'Cd  two  or  three  times,  in  various  forms,  something  of 
the  same  kind — that  she  was  likely  to  die;  that  she  might  die;  and  added,  ^^I  hope 
it  may  please  Almighty  God  to  bring  you  round,  but  I  believe  you  are  in  groit 
danger.     I  think  it  very  possible  this  will  end  fatally  with  yon.     I  am  come  to  hear 
you,  and  whatever  you  say,  should  you  die,  will  be  produced  in  evidence  on  the  trial 
of  the  prisoner.     You  must  therefore  tell  me  the  truth,  and  nothing  but  the  tmth. 
without  any  fear  or  reserve."     She  said  nothing.     He  then  said,  "  It  would  be 
very  sad  and  awful  thing  for  you  to  go  into  the  presence  of  your  Maker,  having  tol< 
me  anything,  in  your  present  situation,  which  is  false."     From  her  not  having  8U( 
anything  to  him,  he  told  her  he  should  administer  an  oath  to  her,  which  he  die 
and  by  means  of  questions  to  her  he  got  her  to  tell  him,  and  what  she  said  wt 
reduced  into  writing,  and  read  over  to  her;  and  he  then  said  to  her,  "  Now  is  tl 
perfectly  true,  and  the  whole  truth  ?"  and  she  said  *'  It  is  "     She  then  put  her 
to  it.     It  was  objected  that  this  declaration  was  not  made  spontaneously,  and 
under  a  sense  of  immediate  and  impending  death ;  but  it  was  held  that  it  must 
taken  on  the  whole  that  the  statement  was  spontaneous,  and  that,  looking  at  her  si 
and  at  her  expressions,  there  was  not  the  slightest  hope  in  her  mind  of  reoovenr.(  ^ , 

Where  a  governor  of  a  workhouse  took  down  a  statement  from  the  deceased,  h^       *^ 
at  that  time  the  deceased  did  not  express  any  apprehension  of  death ;  and  the  n^^next 

day  the  chairman  of  the  Board  of  Guardians  asked  her  whether  she  was  aware b  of 

the  state  in  which  she  was,  and  she  said  she  felt  she  was  dying,  and  satisfied 
that  she  thought  so.     He  then  questioned  her  from  the  statement,  sometimes  putt 
the  questions  from  it  in  a  leading  way,  and  sometimes  taking  her  own  words; 
it  was  objected  that  the  statement  was  inadmissible,  because  it  was  in  answe 
leading  questions ;  but  the  objection  was  overruled ;  and,  on  a  case  reserved, 
judges  seem  to  have  been  of  opinion  that  the  statement  was  properly  admitted; 
the  conviction  was  reversed  on  another  ground.(^y) 

Where  a  counsel,  in  opening  a  case,  was  proceeding  to  state  declarations  mad< 
the  deceased  on  his  death-bed,  when  he  believed  that  he  should  not  recover,  it 
objected  to  the  opening  of  these  declarations ;  because,  although  the  man  belie 
himseff  to  be  past  hope,  yet  at  that  time  the  surgeons  who  attended  him  wei 
opinion  that  his  condition  was  not  past  hope  of  recovery.     Willes,  J. :  **At  pn>:^-=a6nt 
I  am  of  opinion  that  the  declarations  are  admissible,  unless  the  surgeons  should 
very  different  evidence  to  that  in  their  depositions."     Subsequently  a  medical  wit 
stated  that,  at  the  time  the  declarations  were  made,  he  considered  the  disease 
progressing  favorably,  and  that  there  were  fair  hopes  of  recovery.     It  was 
urged  that  a  dying  declaration  must  be  made  upon  a  belief  of  impending  death,, 
that  belief  must  be  well  founded.     It  is  not  sufficient  that  there  is  a  bond  fide  i^^kf 
which  is  afterwards  verified  by  a  death  within  a  short  time  afterwards,  if  at  the  '^lae 
of  making  the  declaration  the  surgeons  are  treating  the  man  as  a  recovering  pat-^^t 
Willes,  J.:  ^'It  must  be  proved  that  the  man  was  dying,  and  there  must  be  a  Bet4hd 
hopeless  expectation  of  death  in  the  declarant.     There  does  appear  to  have  Imbo 
such  an  expectation  in  this  case,  and  I  shall  therefore  admit  the  declaration8."(^^ 

(j)  Reg.  V.  Whitworth,  iF.kF,  382.  Watson,  B.,  who  refused  to  reserve  the  point, 
and  the  prisoner  wiis  executed. 

(M )  »^«g-  "•  Smith,  12  Law  T.  608 ;  L.  &  C.  607. 

(k)  Kef(.  V.  Peel,  2  F.  A  F.  21.  I  have  set  out  all  the  report.  No  statement  of  the  eri' 
dence  of  what  the  deceased  said  is  given. 
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here  a  surgeon,  at  the  time  when  a  deposition  of  the  deceased  ^as  taken  r^9/»j^ 
magistrate,  said  to  her,  *'  I  see,  Mrs.  Brooks,  you  are  very  poorly,''  and  ^  ^ 
"eplied,  '^  I  am  ;*'  and  the  surgeon  said,  ^^  I  hope  you  will  get  over  this,"  to 
1  she  replied,  '*  I  can't  tell  what  the  end  of  it  may  he ;"  and  also  said,  '^  I  do 
bink  I  shall  recover."  This  occurred  at  nine  o'clock  at  night,  and  at  one  o'clock 
d  same  day  she  had  asked  her  hrother-in-law  ^*  to  take  her  home,  that  she  might 

It  was  held  that  the  declaration  was  admissible. (/) 
here  the  deceased  was  found  lying  on  her  back  with  her  throat  cut,  and  bleed- 
trofuaely,  and  a  witness  said  in  her  hearing,  ^'  My  God,  the  woman  will  bleed  to 
i  before  assistance  comes ;"  and  added,  **  She  is  dying,"  which  she  heard.  A 
sman  whispered  something  in  her  ear,  and  admitted  that  he  might  have  said, 
you  do  not  send  for  assistance,  she  will  bleed  to  death."  When  the  exclama- 
respecting  her  danger  were  used,  she  looked  in  the  policeman's  face,  as  though 
ranted  to  say  something,  and  he  stooped  down  and  put  questions  to  her,  and 
nswered  them.  Her  answers  grew  fainter,  but  she  talked  distinctly,  but  low, 
she  were  faint,  and  died  in  five  minutes.     It  was  held  that  the  safer  course 

0  reject  a  statement  made  to  the  policeman.  There  must  not  only  be  an  actual 
less  of  death,  but  an  absolute  conviction  of  it  in  the  mind  of  the  individual, 
ise  had  gone  the  length  of  saying  that  the  latter  could  be  dispensed  with.  The 
ion  of  points  of  this  kind  must  always  rest  on  the  circumstances  of  each  indi- 
i  case ;  but  here  there  was  nothing  but  a  mere  inference  that  the  deceased  was 
ibly  aware  tl^at  she  could  not  rccover.(m) 

here  the  dboeased  had  had  the  last  rites  of  the  Roman  Catholic  Church 
aistered  to  him,  and  the  surgeon,  at  the  request  of  a  magistrate,  had  asked 
irhether  he  had  'any  hope  of  recovering,  and  he  answered,  ^^  I  think  I  shall 
he  then  made  a  statement.  The  surgeon  stated  that  at  the  time  he  considered 
leceased  in  a  most  dangerous  state ;  but  two  or  three  days  afterwards  the 
ised  had  expressed  a  belief  that  he  should  recover.     Patteson,  J  ,  held  that  it 

1  be  hardly  right  under  such  circumstances  to  admit  the  declaration  of  the 
8ed.(n) 

here  the  deceased  went  to  a  hospital,  and  the  doctor  told  her  she  was  dan- 
iflly  ill,  and  ordered  that  the  clergyman  should  be  sent  for ;  but  no  person  told 
spressly  that  she  was  dying.  The  clergyman  warned  her  to  prepare  for  death ; 
he  had  not  told  any  person  that  she  knew  she  was  dying;  though  she  had  been 
1  recommending  her  soul  to  Grod ;  it  was  held  that  her  declaration  was  not 
isible ;  as  it  was  not  proved  to  the  satisfaction  of  the  court  that  she  was  under 
ir  impression  that  she  was  in  a  dying  state.(o) 

where  a  surgeon  proved  that  he  had  been  called  in  at  first  to .  attend  the 
sed,  but  had  not  attended  till  his  death,  and  that  he  considered  the  case  was 
688,  but  did  not  tell  him  so ;  on  the  contrary,  he  told  him  to  have  a  good 
;  and  there  was  nothing  *in  his  state  to  show  that  he  must  have  felt  cm^k 
he  was  a  dying  man.  But  a  policeman  proved  that  he  had  found  the  *- 
ksed  in  bed,  and  that  he  spoke  about  his  condition,  saying  he  was  a  murdered 
and  it  would  have  been  better  if  they  had  killed  him  on  the  spot  than  lefb  him 
iger ;  he  never  expressed  any  hope  of  recovery ;  and  being  told  by  the  police- 
that  he  thought  he  would  get  better,  he  replied,  ^'  I  cannot  say ;  I  don't  think 
i\\  ever  get  over  it;"  Wightman,  J.,  was  disposed  to  receive  the  declaration. 
the  policeman  further  proved  that  the  expression  ^^  I  am  a  murdered  man''  was 
1  used  by  persons  without  their  meaning  that  they  were  going  to  die  imme- 
Jy,  and  he  thought  the  words  used  by  the  deceased  were  not  used  in  any  other 
i.  He  asked  him  many  questions  which  he  would  not  have  done  if  he  had 
anything  to  indicate  that  he  apprehended  he  was  going  to  die.  The  question 
not  distress  hiui,  and  from  the  way  in  which  he  answered  them,  the  constable 

)  R«g.  V.  Brooks,  1  Cox  G.  G.  6,  Wightman,  J.,  after  consulting  Gresswell,  J. 
»)  Reg.  V.  Dalmaa,  1  Cox  C.  G.  95,  Gurney,  B.,  and  Williams,  J.     It  was  also  held  that 
eoBfenation  was  evidence  for  the  purpose  of  showing  the  condition  of  the  deceased 
n  the  made  the  declaration. 

Beg.  V.  Taylor,  3  Gox  G.  G.  84. 

Bag.  V.  Mooney,  5  Gux  0.  G.  318,  Pigot,  G.  B  ,  and  Moore,  J. 
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did  not  think  there  was  any  immediate  fear  of  death  od  his  mind,  or  that  he 
thought  he  was  in  danger  of  his  life.  Wightman,  J.,  then  thought  tliat  the  case 
was  without  the  principle  on  which  such  declarations  were  admissiole.(j9) 

So  where  a  constable  proved  that  ^^  from  appearances  I  should  judge  that  the  de- 
ceased was  dying.  He  was  making  his  statement  to  me  about  a  quarter  of  an  hoar. 
I  believe  he  knew  he  was  dying.  I  cannot  recollect  that  he  said  anythiug  about 
dying  before  he  began  his  statement.  As  he  finished  he  said,  ^  Oh  Gk)d !  I  am 
going  fast ;  I  am  too  far  gone  to  say  any  more.' ''  The  deceased  died  a  few  hours 
afterwards  of  a  wound  in  the  abdomen  that  penetrated  the  stomach.  Creaswell, 
J.,  having  consulted  Williams,' J.,  said,  '^  My  brother  Williams  confirms  the  doubts 
I  had  on  this  subject ;  that  it  being  possible  the  man  did  not  discover  the  extent  of 
his  weakness  till  he  had  made  the  statement,  and  that  it  was  only  afler  he  had 
made  it  he  for  the  first  time  discovered  that  he  was  going  fast ;  there  is  not,  coDse- 
quen  tly,  that  clear  ascertainment  of  his  consciousness  of  his  state,  before  he  made 
it,  to  render  it  admissible."(a) 

Where  the  deceased  was  shot  and  was  immediately  afterwards  found  by  a  police- 
man and  Bedford.  He  was  shot  under  the  breast-bone  and  was  writhing  in  paio, 
and  said  to  Bedford  something  which  showed  he  was  in  dread  of  imminent  doith ; 
but  this  the  policeman  did  not  hear  him  say.  He  said  to  the  policeman,  "  Remore 
me,  or  I  shall  die  of  cold.''  At  the  time  the  policeman  came  up  to  him  it  did  not 
appear  to  him  that  he  was  in  expectation  of  immediate  death.  Erie,  J.,  held  that 
he  could  not,  in  the  absence  of  evidence,  presume  that  a  man  who  had  been  shot 
through  the  body  must  necessarily  feel  that  he  was  about  to  die,  and  rejected  a 
declaration  of  the  deceased.(r^ 

*2ftft1  ^^  ^^  ^^^  necessary  that  the  deceased  should  express  any  apprehension  *of 
^  danger ;  for  his  consciousness  of  approaching  death  may  be  inferred,  not 
only  from  his  declaring  that  he  knows  his  danger,  but  from  the  nature  of  the 
wound,  or  state  of  illness  or  other  circumstances  of  the  case.  And  if  it  may  rea- 
sonably be  inferred  from  the  nature  of  the  wound,  the  state  of  illness,  and  other 
circumstances,  that  the  deceased  was  sensible  of  his  danger,  his  declarations  are 
admissible.  («) 

All  the  judges  agreed  at  a  conference  in  Easter  Term,  1790,  th^t  it  ought  not 
to  be  left  to  the  jury  to  say  whether  the  deceased  thought  he  was  dying  or  not;  for 
that  must  be  decided  by  the  judge  before  he  receives  the  evidence.(<)     And  whtfe 
on  a  trial  for  murder  in  Ireland  a  dying  declaration  was  tendered  in  evidence,  and 
the  judge  left  it  to  the  jury  to  say  whether  the  deceased  knew  when  he  made  i^ 
that  he  was  at  the  point  of  death,  the  question  as  to  the  propriety  of  the  coaiB^ 
adopted  in  that  case  was  sent  over  for  the  opinion  of  the  English  judges,  who  as&' 
swered  that  the  course  taken  was  not  the  right  one,  and  that  the  judge  ought  ^ 
have  decided  the  question  himself  (t/)     And  such  has  been  the  uniform  practice  "^^ 
all  the  recent  cases.     "  The  question  whether  any  particular  piece  of  evidence  ^^ 
admissible  is,  upon  principle,  always  to  be  determined  by  the  judge.     But  in  trt^^ 
case  under  consideration  that  question  depends  on  a  difficult  preliminary  investi^^^ 
tion  of  fjict,  much  more  within  the  province  of  juries  than  of  judges;  and  wh^^ 
the  evidence  is  admitted,  it  is  scarcely  to  be  expected  that  juries  will  pay  impli^^ 

(p)  Reg.  V.  Quaker,  6  Cox  C.  C.  357.     Another  statement  made  previous  to  an  ezp 
sion  that  the  deceased  had  given  up  all  in  this  world,  had  previously  been  rejected.    T 
injury  in   this   case  was  on  the  20th  of  June,  the  death  on  the  8th  of  Aagust,  and  t 
statement  to  the  policeman  on  the  27th  of  June. 

{q)  Reg.  V.  Nicolas,  6  Cox  C.  C.  120.     The  statement  was,  however,  afterwards  recei 
the  counsel  for  the  prisoner  withdrawing  his  objection  to  it. 

(r)  Reg.  V,  Cleary,  2  F.  k  F.  850.     The  report  does  not  state  whether  Bedford  was  e 
amined  or  not ;  and  the  marginal  note  is  unwarranted  by  the  facts  stated. 

(t)  John's  case,  1  East  P.  C.  c.  5,  s.  124,  p.  357,  by  the  decision  of  all  the  judges  io  IT 
Woodcock's  case,  1  Leach  500  ;  Dingler's  case,  2  Leach  561 ;  Rex  v.  Bonner,  6  G.  A(  P. 
(25  E   C.  L.  R.),  Patteson,  J. ;  Reg.  o.  Perkins,  2  Moo.  C.  G.  R.  135,  jpot/,  p.  272. 

(t)  John's  case,  I  East  P.  C.  c.  5,  s.  124,  p.  357  ;  Welbourn's  case,  Ibid.  358,  a.  P., 
solved  by  all  the  judges  in  Mich.  Term.  1792  ;  Rex  v.  Huch,  1  Stark.  N.  P.  G.  523  (2  B. 
L.  R.).     In  Woodcock's  case,  tried  in  1789,  Eyre,  G.  B.,  left  it  to  the  jarj  to  owoAi 
whether  the  deceased  thought  she  was  dying  or  not. 

(u)  Major  Campbell's  case,  as  stated  by  Parke,  B.,  in  11  M.  ft  W.  486. 
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>bedieDce  to  the  decision  of  the  judge,  foanded  as  it  is  on  a  coDcIusion  of  fact,  a 
mbject  upon  which  the  constitution  regards  them  as  peculiarly  competent  to  form  a 
ight  opinion. "(t?) 

The  circumstances,  under  which  the  declarations  were  made,  are  to  be  shown  td 
;he  judge,  and  he  will  hear  all  that  the  deceased  has  said  relative  to  his  situation, 
ind  will  inquire  into  the  state  of  illness  in  which  he  was;  the  opinions  of  medical 
ind  other  persons  as  to  his  state,  and  whether  they  were  made  known  to  the  de- 
DeaBed ;  the  conduct  of  the  deceased  in  settling  his  affairs ;  in  making  his  will ; 
^ving  directions  as  to  his  funeral  or  family ;  and  whether  he  had  recourse  to  thos6 
oonsoiations  and  rites  of  religion,  which  are  appropriate  tq  the  last  sad  hours  of 
departing  mortality ;  in  a  word,  into  every  fact  and  circumstance  which  *may  rMon 
tend  to  throw  light  upon  the  state  of  mind  of  the  deceased  at  the  time  when  *- 
the  declaration  was  madcj  in  order  the  better  to  enable  him  to  arrive  at  a  satisfac- 
tory determination  as  to  whether  the  evidence  be  admissible  or  not.(wy 

It  is  a  general  rule  that  dying  declarations,  although  made  with  a  full  conscious- 
oesB  of  approaching  death,. are  only  admissible  in  evidence  where  the  death  of  the 
deceased  is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  the  subject 
of  the  dying  declaration. (x)'  In  a  late  case,  the  defendant  having  been  convicted 
of  perjury,  a  rule  nisi  for  a  new  trial  was  obtained ;  whilst  that  was  pending,  the 
defendant  shot  the  prosecutor;  and  on  showing  cause  against  the  rule,  an  affidavit 
iras  tendered  of  the  dying  declaration  of  the  latter,  as  to  the  traDs.-iction  out  of 
which  the  prosecution  for  perjury  arose.  It  was  held,  according  to  the  rule  above 
stated,  that  the  affidavit  could  not  be  read.(y)  In  the  case  of  R^x  v.  JItitchmson,(z)  , 
tried  before  Bayley,  J.,  the  prisoner  was  indicted  f(»r  administering  savin  to  a  woman 
pregnant,  but  not  quick  with  child,  with  intent  to  procure  abortion.  The  woman 
iras  dead,  and  for  the  prosecution,  evidence  of  her  dying  declaration  upon  the 
mbject  was  tendered.     The  learned  judge  rejected  the  evidence,  observing  that, 

{9)  I  Phil.  Ev.  291.  It  has  freqaently  occurred  to  the  Editor  that  in  this  and  similar 
tMMtSj  where  a  particular  independent  fact  is  to  be  ascertained,  it  would  be  an  expedient 
coarse  to  take  the  opinion  of  the  jury  separately  as  to  that  fact  alone.  At  one  time  it 
v^ai  the  practice  in  cases  of  indictments  for  a  subsequent  felony,  first  to  leave  the  ques- 
ion  of  the  subsequent  felony  to  the  jury,  and  afterwards  that  as  to  the  identity  of  the 
>srty.  This  practice  might  afford  a  precedent  for  establishing  such  a  practice  as  that 
^^(Sgcsted :  which  it  is  submitted  would  be  advantageous,  as  it  would  relieve  the  judge 
rom  the  painful  responsibility  of  deciding  on  a  question  of  fact ;  and  the  more  so,  as  it 
8  conceived  the  jury  are  not  bound  by  the  decision  of  the  judge  that  the  declarations  are 
kdmissible  to  give  credit  to  the  testimony  of  the  witness  who  proves  them.     C.  &3.  G. 

(w)  See  Rex  v.  Van  Butchell,  anUf  p.  253,  per  BoUaud,  B. ;  Rex  v.  Spilsbury,  antej  p. 
•54,  per  Coleridge,  J. 

(x)  By  Abbott,  C.  J.,  Rex  r.  Mead,  2  B.  &  C.  605  (9  E.  C.  L.  R.).  In  trials  for  robbery 
lie  dying  declarations  of  the  party  robbed  were  held  inadmissible  by  Bayley,  J.,  on  the 
Northern  Spring  Circuit,  1822,  and  by  Best,  J.,  on  the  Midland  Spring  Circuit,  1822. 
^■d  in  Rex  v.  Lloyd,  4  G.  &  P.  233  (19  E.  C.  L  R.),  by  Bolland,  B.,  and  in  rape  Reg.  v. 
Z'ewton,  1  F.  &  F.  641,  by  Hill,  J.  In  Rex  t^.  Mead,  infra,  in  the  argument  for  the  admis- 
ability  of  the  evidence,  the  counsel  cited  the  case  of  VV right  v.  Littler,  3  Burr.  1244,  in 
vhich  evidence  of  a  dying  confession  of  the  subscribing  witness  to  a  deed  was  held  ad- 
Qinible,  and  a  case  mentioned  by  Lord  Elleuborough,  C.  J.,  in  6  East  195,  in  which 
leath,  J.,  received  the  confession  of  an  attesting  witness  to  a  bond,  who  in  his  dying 
noments  begged  pardon  of  heaven  for  having  been  concerned  in  forging  the  bond. 
Abbott,  C.  J.,  remarked  that  these  cases  were  peculiar,  inasmuch  as  the  declarations 
unonnted  to  a  confession  by  the  parties  themselves  of  heinous  offences  which  they  had 
committed.  See  the  observations  of  the  Court  of  Exchequer  in  Stobert  v.  Dryden,  I  M.  A( 
9^.615,  which  render  it  at  least  very  doubtful  whether  dying  declarations  would  at  the 
present  day  be  admissible  in  any  civil  suit:  1  Phil.  Bv.  280. 

(y)  Rex  V.  Mead,  2  B.  k  C.  605  (9  B.  C.  L.  R.). 

(f)  2  B.  &  G.  608,  in  note  to  Rex  v.  Mead. 

Ud  case  of  dying  declarations,  the  proof  of  the  deceased's  expectations  of  death  is  not 
coBfioed  to  his  declaration,  but  the  fact  may  be  satisfactorily  established  by  the  circum- 
iUttces  of  the  case  :  Hill's  case,  2  Gratt.  594. 

'Dying  declarations  are  admissible  from  the  necessity  of  the  case,  to  identify  the  pri- 
Mser,  and  establish  the  circumstances  of  the  ret  gettm^  or  direct  transactions  from  which 
^  death  results ;  when  they  relate  to  former  and  distinct  transactions  they  do  not  seem 
Wcomt  within  this  principle  of  necessity :  Nelson  v.  State,  7  Hamph.  542. 
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althoagh  the  declaration  Diigiit  relate  to  the  cause  of  the  death,  still  sach  declara- 
tioDS  were  admissible  in  those  cases  alone  where  the  death  of  the  party  was  the 
sobject  of  inquiry.  And  so  where  the  prisoner  was  indicted  for  UMintr  instraoients 
to  procure  the  miscarriage  of  a  woman,  her  dying  declaration  was  held  inadmissible, 
and  the  general  rule  laid  down  by  Abbott,  C.  J.,  in  Rex  v.  Mtad^{a)  was  fully 
recognized  by  the  court.(^) 

But  where  two  persons  died  from  the  same  act  of  poisoning,  the  declaration  of 
one  was  held  admissible  on  the  trial  of  the  prisoner  for  the  murder  of  the  other. 
On  an  indictment  for  poisoning  King,  it  appeared  that  the  poison  was  administered 
in  a  cake,  which  the  deceased  lite  for  breakfast ;  immediately  after  which  he  was 
taken  ill,  and  his  maid  servant,  who  was  present,  and  had  made  the  cake,  said  that 
she  was  not  afraid  of  it,  and  thereupon  ate  of  it,  and  was  in  consequence  poisoned 
and  died.  Her  dying  declarations  (made  after  she  knew  of  her  master's  death,  and 
^2£*o-|  ^^  conscious  of  her  own  approaching  death)  as  to  the  manner  in  which  she 
-I  had  made  the  '*'cake,  and  that  she  had  put  nothing  bad  in  it,  and  that  the 
prisoner  was  present  eating  his  breakfast  at  one  end  of  the  table  while  she  was 
making  the  cake  at  the  other  end  of  it,  were  tendered  in  evidence,  and  objected  to, 
on  the  ground  that  the  only  person  whose  dying  declarations  could  be  received  in 
evidence  was  the  person  whose  death  formed  the  subject  of  inquiry  at  the  trial; 
and  the  preceding  case  was  relied  upon.  But  Coltman,  J.,  after  consulting  Parke, 
B.,  expressed  himself  of  opinion  that,  as  it  was  all  one  transaction,  the  declarations 
were  admissible,  and  accordingly  allowed  them  to  g*)  to  the  jury;  but  he  said  he 
would  reserve  the  point  for  the  opinion  of  the  judge8.(c) 

The  declarations  of  the  deceased  are  admissible  only  as  to  those  things  to  whieh 
he  would  have  been  competent  to  testify,  if  sworn  in  the  case.*  They  must,  there- 
fore, in  general  speak  to  facts  only,  and  not  to  mere  matters  of  opinion,  and  most 
be  confined  to  what  is  relevant  to  the  issue.(cQ 

The  declaration  of  a  convict  at  the  moment  of  execution  cannot  be  given  in  evi- 
dence as  a  dying  declaration :  for  as  an  attainted  convict,  he  could  not  have  been 
admitted  to  give  testimony  upon  oath,  and  the  dying  declarations  of  such  a  person 
cannot,  consistently  with  the  principles  of  justice,  be  considered  as  better  evidence 
than  his  testimony  on  oath  would  have  been  if  he  had  been  alive.(e)  The  dying 
declaration  of  an  accomplice  is  admissible  )(f)  but  this  can  only  happen  where  the 
prisoner  is  charged  in  assisting  in  the  self  destruction  of  the  accomplice :  for  it  has 
already  appeared  that  dying  declarations  are  never  admissible,  except  where  the 
death  of  the  person  who  made  them  is  the  subject  of  the  indictment. 

It  is  no  objection  to  the  admission  of  a  dying  declaration,  that  the  deceased  made 
a  subsequent  statement  to  a  magistrate,  which  was  taken  down  in  writing,  and  is  not 
produced.  Where  three  several  declarations  had  been  made  by  the  deceased  in  the 
course  of  the  same  day  at  the  successive  intervals  of  an  hour  each ;  the  second  had 
been  made  before  a  magistrate,  and  reduced  into  writing,  but  the  others  had  not ; 
the  original  written  statement  taken  before  the  magistrate,  was  not  produced,  and  a 
copy  of  it  was  rejected.  A  question  then  arose,  whether  the  first  and  third  decla- 
rations could  be  received ;    and  Pratt,  C.  J.,  was  of  opinion  that  they  could  not, 

(a\  Supra.  (6)  Reg.  v.  Hind,  Bell  C.  C.  253. 

[e)  Rex  V.  Baker,  2  M.  &  Rob.  53.     The  prisoner  was  acquitted, 
rf)  Greenl.  Ev.  190  ;  1  Phil.  Ev.  291  ;  Rex  v.  Sellers,  Carr.  Supp.  233. 
e)  Drummond's  case,  1  Leach  337,  Eyre,  B.,  and  Oould,  J.     In  this  case,  which  was  a 
trial  for  robbery,  it  was  alleged  that  a  man  resembling  the  prisoner  had  been  recently 
executed  for  robbery,  and  immediately  previous  to  his  execution  had  made  a  statemeot 
as  to  the  robbery  then  being  inquired  into ;  and  it  was  submitted  that  it  was  admissible 
as  a  dying  declaration :  but  it  was  held  to  be  inadmissible  on  the  ground  stated  in  the 
text.     Hut  as  a  convicted  prisoner  is  now  a  competent  witness,  the  ground  of  this  deci — 
sion  is  gone,  and,  therefore,  the  admissibility  of  such  a  declaration  will  now  depend  o 
whether  a  dying  declaration  of  any  person  except  a  murdered  person  be  admissible. 

(/)  Tinkler's  case,  1  East  P.  C.  354. 

>  The  dying  declaration  of  a  husband  is  competent  evidence  against  the  wife  to  sbo« 
her  guilt :  Moore  v.  State,  12  Ala.  764.     On  the  trial  of  an  indictment  lor  the  murder  of 
wife  by  her  husband,  the  declarations  of  the  deceased,  made  in  extremis,  as  to  the  cauM 
her  death,  are  competent  evidence  against  the  prisoner  :  People  p.  Green,  1  Denio  614. 
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sidered  all  three  statements  ns  parts  of  the  same  narrative,  of  which 
izamination  was  the  best  proof:  but  the  other  judges  held  that  the 
itioDB  were  three  distinct  facts,  and  that  the  inability  to  prove  the  second 
ide  the  first  and  third;  and  evidence  of  those  declarations  was  accord- 

he  statement  of  the  deceased  was  committed  to  writing,  and  r^toi^q 
m  at  the  time  it  was  made,  it  has  been  held  essential  that  the  ^ 
Id  be  produced  if  existing,  and  that  neither  a  copy  nor  parol  evidence 
ration  could  be  admitted  to  supply  the  omi88ion.(A)  But  the  decisions 
it  are  altogether  unsatisfactory ;  for  there  is  no  authority,  by  Act  of 
>r  otherwise,  for  taking  a  dying  declaration  in  writing,  and  the  words 
lie  deceased  are  just  as  much  primary  evidence  as  any  writing  in  which 
incorporated,  (t) 

tement  of  the  deceased  has  been  taken  on  oath  before  a  magistrate,  bat 
ble  as  a  deposition,  in  consequence  of  the  prisoner  not  having  been 
1  it  was  taken,  or  for  any  other  reason,(y)  it  is  admissible  as  a  declara- 
:ulo  nwrtisy  if  taken  under  such  circumstances  as  would  render  such  a 
eceivable  in  evidence.(Ar)  And  evidence  is  admissible  to  prove  that 
>n  was  taken  at  a  time  when  the  deceased  was  aware  of  the  near  approach 
hough  the  deposition  contains  no  statement  to  show  that  the  deceased 
jntemplation  of  death. (/  ) 

necessary  that  the  examination  of  the  deceased  should  be  conducted 
nner  of  interrogating  a  witness  in  the  case ;  though  any  departure  from 
ay  affect  the  value  and  credibility  of  the  declarations.  Therefore,  it  is 
to  their  admissibility  that  they  were  made  in  answer  to  leading  ques- 
lined  by  pressing  and  earnest  solicitation. ("m)^  Where  a  surgeon,  in  a 
der,  was  called  to  prove  a  dying  declaration,  and  stated  that  he  put 
the  deceased  for  the  purpose  of  ascertaining  whether  it  would  be  neces- 
nagistrate  to  come  to  her  house  to  take  her  examination,  and  it  was 
t  the  statement  being  in  answer  to  questions,  and  not  a  connected  coa« 
ment  flowing  from  herself,  could  not  be  received;  it  was  held  that  the 
?as  admissible. (7)) 

3ver  the  statement  may  be,  it  must  be  complete  in  itself;  for  if  the 
appear  to  have  been  intended  by  the  dying  man  to  be  connected  with 
I  by  other  statements,  '''which  he  is  prevented  by  any  cause  from  rMrjrk 
f  will  not  be  received. (o)  *- 

Reason,  1  Str.  499  ;  G  St.  Tr.  502  ;  2  Stark.  Evid.  366.     According  to  the 
State  Trials,  the  chief  justice  and  Mr.  J.  Powys  deemed  the  evidence  inad- 
.  all  events,  it  appears  the  evidence  was  received.     Sir  J.  Strange  was  one  of 
n  the  cause. 
Uay,  7  C.  &  P.  230  (32  E.  0.  L.  R.) ;  Greenl.  Ev.  199  ;  Trowter's  case  12  Vin. 

;  Leach  v.  Simpson,  in  Scac.  Pasch.  1839,  1  Law  k  Eq.  Rep.  58. 
Reason,  supra,  seems  at  variance  with   these  cases,  and  see  Robinson  v. 
U.  k  P.  252  (34  E.  C.  L.  R.),  and  other  cases,  antCj  p.  224,  and  post,  p.  464,  as 
Is  on  which  depositions  are  admissible.     If  the  statement  of  the  deceased 
I  writing,  bat  not  signed,  it  is  clear  that  it  could  only  be  used  to  refresh  the 

witness  who  was  present  when  it  was  taken  down ;  and  it  may  admit  of 
r  a  statement  signed  by  the  deceased  could  be  used  for  any  other  purpose. 
11,  5  C.  &  P.  162  (24  E.  C.  L.  R.),  postj  p.  459;  and  the  judgment  in  Reg.  v. 
L  Den.  C.  C.  536. 

Clarke,  2  F.  &  F.  2. 

dingier,  2  Leach  561 ;  Rex  v.  Callaghan,  M'Nally  Ev.  385 ;  Rose.  Cr.  Ev.  33. 
Hunt,  2  Cox  C.  C.  239,  Pollock,  C.  B.,  after  consulting  ColeridgOj  J. 

Ev.  190,  citing  Rex  t;.  Fagent,  tn/ra ;  Commonwealth  v.  Vass,  3  Leigh  R. 
;ea8on,  1  Str.  499;  Rex  v.  Woodcock,  2  Leach  561  ;>and  see  Rex  v.  Welbourni 

Tagent,  7  C.  &  P.  238  (32  E.  C.  L.  R.),  Gaselee,  J. 

Ev.  190,  citing  Commonwealth  v.  Vass,  3  Leigh  R.  797. 

)jection  that  the  questions  put  to  the  dying  person  are  leading;  but  the 
should  be  distinct  and  full,  not  partial  and  left  unfinished :  Yass  o,  Comm., 
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The  dyinp:  declarations  of  the  decenBed  are  not  only  admissible  against  a  prisoner, 
but  also  in  his  favor. ^  Upon  an  indictment  for  manslaughter,  a  surgeon  stated  that 
deceased  seemed  perfectly  sensible  of  the  dangerous  state  he  was  in,  and  said  he 
knew  he  could  not  get  better,  and  aflerwards  said,  *^  I  don't  think  he  would  have 
struck  me  if  I  had  not  provoked  him  ;''  Coleridge,  J.,  at  first  expressed  some  doubt 
whether  he  ought  to  receive  the  statement ;  but  aflerwards  received  the  evidence, 
observing  that  it  might  have  an  influence  on  the  amount  of  punishment.(^) 

As  the  declarations  of  a  dying  man  are  admitted,  on  a  supposition  that  in  his 
awful  situation  on  the  confines  of  a  future  world  he  had  no  motives  to  misrepresent, 
but,  on  the  contrary,  the  strongest  motives  Jto  speak  without  disguise  and  without 
malice,  it  necessarily  follows,  that  the  party  against  whom  they  are  produced  in 
evidence  may  enter  into  the  particulars  of  his  state  of  mind  and  of  his  behavior  in 
his  last  moments,  or  may  be  allowed  to  show  that  the  deceased  was  not  of  such  a 
character  as  was  likely  to  be  impressed  by  a  religious  sense  of  his  approaching 
dissolution.  ((^) 

If  a  child  be  too  young  to  be  capable  of  feeling  the  religious  obligation  of  an  oath, 
his  declarations  are  inadmissible.  Upon  an  indictment  for  the  murder  of  a  child 
aged  four  years,  a  statement  made  by  the  child  to  her  mother  shortly  before  her 
death  as  to  the  manner  in  which  she  had  been  treated  by  the  prisoners  was  offered 
in  evidence.  Park,  J.  A.  J. :  "  We  allow  the  declaration  of  persons  in  articulo 
mortifi  to  be  given  in  evidence,  if  it  appear  that  the  person  making  such  declaration 
was  then  under  a  deep  impression  that  he  was  soon  to  render  an  account  to  his 
Maker.  Now,  as  this  child  was  but  four  years  old,  it  is  quite  impossible  that  she, 
however  precocious  her  mind,  could  have  had  that  idea  of  a  future  state  which  is 
necessary  to  make  such  a  declaration  admissible.  In  the  deposition  of  the  mother 
I  find  it  stated  that  the  deceased  asked  the  deponent  to  lie  down  by  her,  which  she 
did.  and  that  on  the  child's  asking  her  how  long  she  would  lie  by  her,  the  mother 
replied  that  she  would  lie  by  her  till  she  got  up ;  and  that  upon  her  saying  this,  the 
♦2711  ^^^^^^^^  said  that  she  should  never  get  up  any  *more ;  and  then  went  on  to 
■'  tell  her  mother  of  something  that  had  happened  Now  this,  though  it  shows 
that  the  deceased  thought  she  was  dying,  does  not  show  that  she  had  any  idea  of  a 
ftiture  state ;  indeed,  I  think  that,  from  her  age,  we  must  take  it  that  she  could  not 
have  had  any  idea  of  that  kind."(r) 

But  if  a  child  be  of  intelligent  mind,  and  fully  comprehends  the  nature  of  an 
bath,  and  the  consequences,  in  a  future  state,  of  telling  a  falsehood,  his  declara- 
tions, made  under  the  apprehension  and  expectation  of  immediate  death,  are  admis- 
sible in  evidence.  Thus  where  upon  a  trial  for  murder  it  appeared  that  the  deceased, 
who  was  a  little  more  than  ten  years  old,  received  a  severe  wound  from  a  gun  on 
one  day,  of  which  he  died  the  following  morning ;  and  in  order  to  show  his  si 
when  certain  declarations  were  made  on  the  evening  afler  he  was  wounded,  a  surgeoi 


(/>)  Rex  V.  Scaife,  1  M.  k  Rob.  551.     See  Drummond's  case,  anie^  p    268.     The  grouD< 
upOD  which  dying  declaratioDS  are  admissible  being  that  they  are  tantamount  to 
ments  made  upon  oath  in  the  presence  of  the  prisoner,  and  such  statements  being  clearly 
admissible  if  against  the  prisoner,  there  seems  no  reason  to  doubt  the  propriety  of  %t 
mitting  a  dying  declaration  which  is  in  favor  of  the  prisoner.     Indeed  almost  every 
of  manslaughter,  in  which  such  declarations  have  been  admitted,  is  an  authority  to  tii: 
effect,  as  the  primd  facie  presumption  is,  that  the  prisoner  had  murdered  the  decease 
And,  moreoTer,  a  declaration  in  favor  of  a  prisoner  must  ever  be  taken  to  be  more  lik( 
to  be  true  ;  as  it  is  not  probable  that  a  person  should  make  a  statement  favorable  to  t^- 
person  who  has  inflicted  a  mortal  injury  upon  him,  but  rather  the  contrary.     C.  S.  O. 

{q)  1  Phil.  Ev.  289.  In  Reg.  v.  Macarthy,  Gloucester  Sura.  Ass.  1842,  the  case  on 
part  of  the  prosecution  was  that  the  prisoner  had  assaulted  the  deceased,  and  that  1 
deceased  followed  the  prisoner  along  several  streets  for  the  purpose  of  giving  him  ii 
the  custody  of  the  police ;  and  Brskiue,  J.,  permitted  the  counsel  for  the  prisoner  to 
examine  the  witness  for  the  prosecution  as  to  the  bad  character  of  the  deceased,  in  or^c^er 
to  show  that  the  prisoner  might  have  had  a  reasonable  ground  for  supposing  that  '^ha 
deceased  followed  him  for  the  purpose  of  robbing  him.     C.  S.  G. 

(r)  Rex  V.  Pike,  3  C.  &  P.  598  (14  B.  C.  L.  R.).  Park,  J.  A.  J.,  had  consulted  P»*"*^ 
J.,  before  the  case  was  tried,  and  he  quite  agreed  with  the  view  of  the  case  stated  in  w 
text. 

1  Moore  v.  State,  12  Ala.  764. 
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was  examined,  who  said,  ^'  I  was  of  opinion  the  boy  could  not  survive  many  days. 
I  said  to  him,  "  My  good  boy,  you  must  know  you  are  laboring  now  under  a  very 
severe  injury,  which  in  all  probability  you  will  not  recover  from,  and  the  effects  of 
it  will  most  likely  kill  you."     My  father  asked  him  if  he  was  perfectly  conscious 
where  he  should  go  if  he  told  a  lie,  and  where  he  should  expect  to  go  if  he  told  the 
truth  on  the  subject.     In  answer  to  the  first  he  said  he  should  expect  to  go  to  hell, 
and  to  the  latter  that  he  should  go  to  heaven.     My  father  said  nearly  similar  words 
to  what  I  said  myself.     When  he  was  told  that  he  was  not  likely  to  recover,  I  could 
see  a  change  in  the  expression  of  his  countenance.     The  appearances  of  tears  came 
into  his  eyes,  and  an  appearance  such  as  it  is  difficult  to  describe — an  appearance  of 
distress ;  but  he  said  nothing,  that  1  can  remember,  expressing  either  assent  or 
dissent.     My  father  said  to  him,  *  You  may  recover,  though  in  all  probability  yon 
will  not.'  "     The  father,  also  a  surgeon,  suid,  "  I  said  to  the  deceased,  after  feeling 
his  pulse  and  examining  the  wound,  ^  My  little  man,  you  appear  to  me  to  be  much 
more  sensible  than,  fr(»m  the  nature  of  the  accident  you  have  received,  I  should 
have  expected.     It  is  impossible  for  me  to  say  whether  you  may  survive  the  injury 
or  not.     I  think  it  more  probable  that  you  will  not,  and  that  you  may  be  dead 
before  morning.'     I  then  asked  him  if  he  was  aware  of  the  nature  of  an  oath.     He 
made  no  reply.     I  then  said,  ^If  you  don't  tell  the  truth,  and  how  this  accident 
occurred,  where  do  you  expect  to  go  ?'     He  then  said,  *  To  hell.'     *  If  you  do 
speak  the  truth,  I  suppose  you  expect  to  go  to  heaven  ?'     He  made  no  reply.     I 
then  told  him,  *  I  put  these  questions  to  you  that,  in  case  of  your  death,  the  truth 
of  the  accident  may  be  ascertained.'  or  words  to  that  effect.     1  don't  think  he  made 
aoj  reply.     He  expressed  no  opinion  as  to  his  state."     On  cross-examination  he 
said,  '*  I  said  you  may  recover;  it  is  impossible  for  me  to  say,  but  I  don't  think  it 
likely  that  you  will  be  alive  by  the  morning."     The  child  appeared  at  the  time  in  a 
?ery  debilitated  state  from  the  injury,  but  he  appeared  to  be  a  very  quick,  intelli- 
gent child.     Upon  a  case  reserved,  it  was  contended  that  there  was  not  sufficiently 
strong  proof  to  show  that  there  was  a  perfect  belief  in  the  mind  of  the  deceased  of 
tpproaching  death,  *and  that  the  apprehensions  of  death  in  a  child  were  not  r^orjn 
enough  to  render  his  declarations  admissible,  unless  he  was  shown  to  be  '- 
iware  of  the  nature  of  an  oath ;  but  the  judges  were  unanimously  of  opinion  that 
the  statements  were  receivable  if  made  under  the  apprehension  and  expectation  of 
immediate  death,  and  they  all  (except  Bosanquet,  J.,  Patteson,  J.,  and  Coleridge, 
J.)  thought  they  were  so  made  and  receivable. (») 

With  respect  to  the  effect  of  dying  declarations,  it  is  to  be  observed  that,  though 
such  declarations,  when  deliberately  made,  under  a  solemn  and  religious  sense  of 
Unpending  dissolution,  and  concerning  circumstances  in  respect  of  which  the  deceased 
Waa  Dot  likely  to  have  been  mistaken,  are  entitled  to  great  weigh t(<)  if  clearly  and 
distinctly  proved,  yet  it  is  always  to  be  recollected  that  the  accused  has  not  had  the 
Opportunity  of  a  cross-examination — a  power  quite  as  essential  to   the  eliciting  of 
^  whale  truth,  as  the  obligation  of  an  oath  can  be,  and  without  which  no  state- 
ment made  on  oath,  however  solemnly  administered,  is  admissible  under  any  other 
^cnmstances ;  and  that  where  the  deceased  had  not  a  deep  and  strong  sense  of 
^ocoantability  to  his  Maker,  and  an  enlightened  conscience,  the  passion  of  auger  and 
tedings  of  revenge  may,  as  they  have  not  un frequently  been  found  to  do,  affect  the 
toith  and  accuracy  of  his  statements,  especially  as  the  salutary  and  restraining  fear 
of  punishment  for  perjury  is,  in  such  cases,  withdrawn.     And  it  is  further  to  be 
foundered  that  the  particulars  to  which  the  deceased  has  spoken  were  in  general 
Kkely  to  have  occurred  under  circumstances  of  confusion  and  surprise,  calculated  to 
perent  their  being  accurately  observed,  and  leading  both  to  mistakes  as  to  the  identity 
of  the  persons  and  to  the  omission  of  facts  essentially  important  to  the  completeness 
vid  truth  of  the  narrative.(M)     When  a  party  comes  to  the  conviction  that  he  is 
^Qtto  die,  he  is  in  the  same  practical  state  as  if  called  on   in  a  court  of  justice 
L       ^Ukder  the  sanction  of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death  arc 
k      foundered  equal  to  an  oath,  yet  they  are  nevertheless  open  to  observation.     For 

«  (*)  Reg.  V,  Perkins,  2  Moo.  C.  0.  R   135 ;  9  C.  &  P.  395  (38  E.  C.  L.  R.),  a.  c. 

H  (()  See  Per  Coleridge,  J.,  Rex  v.  Spilsbury,  anUj  p.  254. 

■  («)  Grtenl.  Bt.  192;  1  Phil.  Ev.  292. 
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though  the  saDction  is  the  same,  the  opportunity  of  investigating  the  truth  is 
different)  and  therefore  the  accused  is  entitled  to  every  alJowance  and  benefit 
he  may  have  lost  by  the  absence  of  the  opportunity  of  more  fiill  investigatio 
the  means  of  cross-examination. (t;)  It  may  be  added  also  that  the  deceased  in  i 
cases  is  laboring  under  injuries  which  may  affect  the  brain,  and  prevent  the  f 
bility  of  reason  guiding  the  words  that  may  be  uttered,  and  yet  the  means  of  & 
taining  the  state  of  his  mind  may  be  such  as  to  render  it  in  the  highest  de 
difficult  to  discover  whether  a  statement  has  been  made  under  a  morbid  deliisii 
*i7V[  ^^^^  niind,  or  in  the  tranquil  exercise  of  calm  reason,  operated  upon  aloo 
-I  the  awful  consciousness  that  he  must  almost  immediately  render  an  ace 
to  an  all-knowing  Creator. 

Hearsay  evidence  is  also  admissible  for  the  purpose  of  proving  public  rights, 
rights  in  the  nature  of  public  rights.(ii7)  Thus  in  questions  concerning  the  b 
dary  of  parishes  or  manors,  traditionary  reputation  is  evidence  :(x)  and  the  dec 
tions  of  old  persons  deceased  have  been  admitted  in  such  cases,  although  they 
parishioners  and  claimed  rights  of  common  on  the  wastes,  which  their  evidence 
a  tendency  to  enlarge  (y)  '  But  although  general  reputation  is  evidence  on  a  * 
tion  of  boundary  or  custom,  yet  the  tradition  of  a  particular  fact  (as  that  turf 
dug  or  a  p)ost  put  down  in  a  particular  spot)  is  not  admissib]e.(2;) 

Declarations  or  statements  made  by  deceased  persons,  where  they  appear  t 
against  their  own  interests,  have  in  many  cases  been  admitted  :  as  entries  in 
books,  charging  themselves  with  the  receipt  of  money  on  account  of  a 
per8on,(a)  or  acknowledging  the  payment  of  money  due  to  themselves. (6)  Tl 
written  memorandum  by  a  deceased  man-midwife,  stating  that  he  had  dclivei 
woman  of  a  child  on  a  certain  day,  and  referring  to  his  ledger  in  which  a  charj 
bis  attendance  was  marked  as  paid,  was  thought  by  the  Court  of  King's  Beui 
have  been  properly  received  in  evidence,  upon  an  issue  as  to  the  child's  ago.(f 
where  the  point  in  issue  was  whether  a  certain  waste  was  the  soil  of  the  defeD 
entries  by  a  steward,  since  deceased,  of  money  received  by  him  from  different 
sons  in  satisfaction  of  trespasses  committed  on  the  waste  were  admitted  in  e?i(i 
to  show  that  the  right  to  the  soil  was  in  his  master,  under  whom  the  pi: 
claimed. (c/)  So  the  receipts  for  rent  found  in  the  possession  of  a  tenant  are 
dence  that  the  person  who  signed  them  was  seised  in  fee.(e)  On  the  same  prin 
entries  in  the  books  of  a  tradesman  by  his  deceased  shopman,  who  thereby  su] 
proof  of  a  charge  against  himself,  have  been  admitted  in  evidence,  as  proof  o 
delivery  of  the  goods,  or  of  other  matter  there  stated  within  his  own  knowledg 

(v)  Ashton's  case,  2  Lew.  147,  per  Alderson,  B.  A  striking  instance  of  the  daD| 
trusting  to  statements  made  after  a  mortal  wound  has  been  inflicted  occurred  in  B 
Macarthy,  Gloucester  Sum.  1842.  The  prisoner  was  indicted  for  murder,  and  tk 
ceased  had  been  stabbed  bj  the  prisoner  whilst  he  was  pursuing  him  in  order  to  giv 
into  custody  for  an  assault,  and  the  deceased  expressly  stated  that  the  prisone 
knocked  him  down,  but  two  companions  of  the  deceased,  who  were  present  durin 
whole  time,  distinctly  proved  that  the  deceased  was  not  knocked  down  at  all.     G.  S 

(tr)  1  Phill  Ev.  238.  But  to  prove  prescriptive  rights  strictly  private,  it  is  do 
whether  hearsay  evidence  is  admissible.  See  1  Phill.  Ev.  241  ;  1  Stark.  Ev.  49; 
Ev.  28. 

(z)  NichoUs  V.  Parker,  14  East  331,  in  note  to  Outram  v.  Morewood.  And  it  seen 
a  map  made  from  the  representations  uf  a  deceased  person,  who  pointed  out  the  bo 
ries,  would  be  evidence  of  such  boundaries:  Reg.  v.  Milton,  1  G.  &  R.  58  (47  E.  G.  1 
Ersiiine,  J. 

(y)  Nicholls  v.  Parker  But  such  declarations  must  not  have  been  made  post  litem  t 
that  is,  after  the  very  same  point  or  question  has  become  the  subject  of  controv^j 
V,  Cotton,  3  Campb   444;  1  Phill.  Ev.  260. 

(z)  Weeks  v  Sparke,  1  M.  k  S.  680 ;  Ireland  v.  Powell,  Peake's  Ev.  15,  cor,  Chaml 
Chatfield  v.  Frier,  1  Price  256  ;  1  Phill.  Ev.  245. 

(a)  1  Phill.  Ev.  293 ;  Middleton  v.  Melton,  10  B.  k  C.  317  (21  E.  C.  L.  R.) 

(6)  Ibid. 

(c)  Higham  v.  Ridgway,  10  East  109.  Entries  in  the  land-tax  collector's  books,! 
A.  B.  to  be  rated  for  a  particular  house,  and  his  payment  of  the  sum  rated,  were  h 
Abbott,  C.  J.,  admissible  evidence  to  show  that  A.  B.  was  in  the  occupation  Of  the 
ises  at  the  time  mentioned :  Doe  o.  Cartwright,  Ry.  k  Mood.  N.  P.  G.  62. 

'd)  Barry  v.  Bebbington,  4  T.  R.  514. 

[e)  Doe  dem  Blayney  v.  Savage,  \  C.  k  K.  487  (47  E.  G.  L.  R.). 

[/)  1  Phill.  Et.  319 ;  Price  v.  Lord  Torrington,  1  Salk.  286. 
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But  where  the  effect  of  the  entry  is  not  to  charge  the  servant,  it  is  not  evidence. 
Thos,  Id  an  action  for  the  hire  of  horses,  an  entry  by  the  plaintiff's  servant,  since 


,  stating  the  terms  of  the  agreement  with  the  defendant,  is  not  '^'evi-  cMtjA 
deDce.((/)  Such  declarations  are  admissible  only  on  the  ground  that  they  '- 
ve  against  the  proprietary  or  pecuniary  interest  of  the  party  making  them,  and  a 
declaration  is  not  receivable  in  evidence,  because  it  would  subject  the  party  to  a 
prosecution  if  he  were  living.  Thus,  if  A.  were  indicted  for  murder,  and  B.,  who 
was  dead,  had  made  a  declaration  that  he  was  present  when  the  murder  was  com- 
mitted, though  that  declaration  was  against  his  interest,  and  would  have  subjected 
him  to  a  prosecution  if  living,  yet  it  would  not  be  admissible  afler  his  death.(A) 
There  seems,  however,  to  be  more  reason  for  considering  that  a  rule  exists  which 
allows  of  declarations  of  deceased  persons  being  received  in  evidence,  even  though 
not  made  against  their  interest,  provided  that  in  addition  to  a  peculiar  knowledge 
of  the  facts,  and  the  absence  of  all  interest  to  pervert  them,  the  declarations  appear 
have  been  made  in  the  ordinary  course  of  official,  professional,  or  other  business  or 
doty,  and  to  have  been  immediately  connected  with  the  transacting  or  dischai^ug 
of  SQch  business  or  duty,  and  to  be  contemporaneous,  or  nearly  contemporaneous, 
with  the  transaction  to  which  they  relate.(t )  And  if  a  declaration  be  made  in  the 
discharge  of  a  duty  by  a  deceased  person,  it  is  admissible,  whether  oral  or  written. (^y) 
In  all  these  cases,  the  person  who  made  the  entry  must  be  proved  to  be  dead ;  if  he 
be  living,  he  ought  to  be  produced  as  a  witness,  to  explain  the  circumstances  under 
which  the  entry  was  niade.(A;)  Where  it  appejired  that  an  entry  was  in  the  hand- 
writing of  a  banker's  clerk  who  was  then  in  the  East  Indies,  it  was  held  inadmis- 
8ible.(/) 

In  some  cases  also  the  declarations  of  a  person  deceased  are  admitted  on  the  mere 
ground  that  he  had  a  peculiar  knowledge,  and  no  interest  to  misrepresent.  Thus, 
though  the  survey  of  a  manor  made  by  the  owner  is  not  evidence  against  a  stranger 
in  favor  of  a  succeeding  owner,(m)  yet  where  A.,  seised  of  the  manors  of  B.  and  C, 
causes  a  survey  to  be  taken  of  the  manor  of  B.,  which  is  afterwards  conveyed  to  E., 
and  afler  a  long  time  there  is  a  dispute  between  the  lords  of  the  manors  of  B.  and 
G.  about  their  boundaries,  this  old  survey  may  be  given  in  evidence.(n)  So  entries 
l>y  a  deceased  rector  or  vicar  as  to  the  receipt  of  ecclesiastical  dues  are  admissible 
h  his  successor,  on  the  ground  that  he  had  no  interest  to  misstate  the  fact.(o) 

^bere  are  other  exceptions  to  the  general  rule  against  the  reception  of  picofje 
hearsay  evidence,  such  as  the  admission  of  declarations  in  cases  of  pedigree,  ^ 
ttd  of  old  leases,  rent-rolls,  surveys,  &c.,  which  can  occur  so  seldom  in  criminal 
proceedings,  that  it  is  not  thought  necessary  to  take  further  notice  of  them  in  this 
^tise.{^)* 

(g)  CaWert  v.  Archbishop  of  Canterbury,  2  Esp.  646  ;  Rose.  Ev.  34 ;  Webster  v.  Webster 
iF.kP.  401. 

(A)  The  Sussex  Peerage  case,  11  CI.  A  F.  85,  per  Lord  Lyndhurst,  C.  In  that  case  a 
declaration  bj  a  clergyman  that  he  had  solemnized  a  marriage,  was  held  not  to  be  admis- 
sible, on  the  ground  that  it  might  have  subjected  the  clergyman  to  a  prosecution  for  sol- 
foioiziDg  tfae  marriage.  Stunden  v.  Standen,  Peake  N.  P.  C.  45,  was  strongly  questioned 
^  thig  case. 

(0  1  Phill.  Ev.  318.  See  the  cases  there  collected,  and  Doe  d.  Patteshall  v.  Turford,  3 
J- A  Ad.  890  (23  E.  C.  L.  R.) ;  Poole  v.  Dicas,  1  Bing.  N.  C.  649  (27  E.  C.  L.  R.)  j  Cham- 
^^  V.  Bemaaconi,  1  Tyrw.  335  ;  4  Tyrw.  531. 

(j)  Per  Lord  Campbell,  C.  J.,  Stapylton  v.  Clough,  2  E.  A  B.  933  (75  E.  C.  L.  R.).  The 
V'sex  Peerage  case,  11  CI.  &  F.  113.    By  the  Jewish  law  the  custom  is  that  children  are 
^umcised  on  the  eighth  day  from  their  birth,  and  it  is  the  duty  of  the  Chief  Rabbi  to 
l^rfonn  this  rite,  and  make  an  entry  of  it  in  a  book ;  but  ii  has  been  held  that  an  entry 
!^e  by  a  Chief  Rabbi  of  a  circumcision  is  not  evidence  after  his  death :  Davis  v,  Lloyd, 
^  C.  4  K.  275  (47  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  and  Patteson,  J. 
Ik)  Cooper  V,  Marsden,  1  Esp.  2,  by  Lord  Kenyon,  C.  J. 
ll)  Ibid.  (m)  Anon.,  1  Stra.  95. 

fni  Bridgman  v,  Jennings,  1  Lord  Ray.  734 ;  Rose.  Ey.  33. 

Lo)  Le  Gros  v.  Lovemoor,  2  Gwill.  529 ;  Armstrong  v,  Hewitt,  4  Price  218 ;  Lord  Arun- 
.1*1  ease,  2  Gwill.  620;  Pringal  v,  Nicholson,  Wightw.  63;  Walter  v.  Holland,  4  Price 
^ 'l ;  Partons  v.  Bellamy,  4  Price  190 ;  1  Phill.  Ev.  307,  et  teq. 
(/)  See  j9Ml,  p.  300,  as  to  evidence  of  character. 

'  The  existence  of  the  corporation  whose  notes  have  been  forged  may  be  proved  by 
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*276]  *CHAPTER  THE   SECOND. 

THE  PROOF  OP  NEGATIVE  AVERMENTS  — THE  RULE  THAT  THE  EVIDENCE  MrST 
BE  CONFINED  TO  THE  POINT  IN  ISSUE. — WHAT  ALLEGATIONS  MUST  BE  PROVED, 
AND  WHAT  MAY  BE  REJECTED; — AND  THEREWITH  OF  SURPLUSAGE  AND  OP 
VARIANCE. 

Sf'c.  I. —  0/  the  Proof  of  Negative  Averments, 

It  is  a  general  rule  of  the  law  of  evidence,  in  criminal  as  well  as  in  civil  pro- 
ceedings, that  it  lies  on  him  who  asserts  the  affirmative  of  a  fact  to  prove  it,  and 
not  on  him  who  asserts  the  negative,  unless  under  peculiar  circumstances  where  the 
rule  does  not  apply.(a)'  Thus,  on  an  indictment  for  bigamy,  where  the  first  mar- 
riage was  by  lieenso.  and  the  prisoner  appeared  to  be  under  age  at  the  time,  it  was 
held  that  it  lay  on  the  prosecutor  to  prove  the  consent  of  parents,  required  by  the 
26  Geo.  2,  c.  33.  in  order  to  show  the  marriage  valid,  and  not  on  the  prisoner  to 
prove  the  negative  in  his  defence.(6) 

In  criminal  proceedings,  however,  where  negative  averments  usually  impute  a 
breach  of  the  law  to  the  defendant,  the  operation  of  this  rule  is  sometimes  coonter- 
acted  by  the  presumption  of  law  in  favor  of  innocence ;  which  presumption,  making, 
as  it  were,  a  prtmCi  facie  case  in  the  affirmative  for  the  defendant,  drives  the  proM- 
cutor  to  prove  the  negative.rc)     Thus,  on  an  information  against  Lord  Halifax,  for 
refusing  to  deliver  up  the  rolls  of  the  auditor  of  the  Exchequer,  the  Court  of  Ex- 
chequer put  the  plaintiff  upon  proving  the  negative  that  he  did  not  deliver  them; 
for  a  person  shall  be  presumed  duly  to  have  executed  his  office  till  the  oontraiy 
appear.(^/)     On  an  indictment  for  obtaining  money,  &c.,  under  false  pretences,  the 
prosecutor  must  prove  the  averments  negativing  the  pretences.     In  an  action  for 
the  recovery  of  penalties  under  the  Hawkers'  and  Pedlars'  Act  against  a  person 
charged  with  having  sold  goods  by  auction  in  a  place  in  which  he  was  not  a  houae^ 
:^corry'i    holdcr,  souic  proof  of  this  negative,  ^namely,  of  the  defendant  not  being  a 

^   householder  in  the  pla^e,  would  be  necessary  on  the  part  of  the  plaintiff.(e)     J 
On  the  trial  of  an  indictment  on  the  42  Geo.  3,  c.  107,  s.  1,  which  made  it  felony 
to  course  deer  on  an  inclosed  ground,  '^  without  the  consent  of  the  owner  of  the 

(a)  Gilb.  Ev.  131  ;  Bull.  N.  P.  298. 

(b)  Rex  V.  Butler,  R.  k  R.  61 ;  Rex  v.  Morton,  lb.  19,  in  note  to  Rex  v,  James,  aii(f,ToL 
1,  p.  303.  But  since  the  4  Geo.  4,  c.  76,  a  marriage  by  a  minor  without  consent  is  ▼Ali<i; 
Rex  V.  Birmingham,  ante,  vol.  1,  p.  305. 

(c)  The  same  rule  applies  in  civil  Proceedings.  The  principal  cases  on  the  sabjaet  an 
Monke  v.  Butler,  1  Roll.  Rep.  83;  3  Kast  199  ;  Rex  v.  Hawkins,  10  East  211 ;  Powell  o.Kil* 
bank,  2  W.  Bl.  851 ;  s  c.  3  Wils.  355  ;  Williams  v.  East  India  Company,  3  East  193;  Bexv. 
Twining,  2  B.  &  A.  386  ;  Doe  v.  Whitehead,  8  A.  &  E.  571  (35  E.  C.  L   R.). 

(d)  Bull.  N.  P.  298. 
(«)  1  Phil.  Ev.  494. 

parol :  Dennis  v.  People,  1  Packer  C.  R.  469  ;  Cady  v.  Comm.,  10  Gratt.  776  ;  Read  v.  Sttte,^ 
15  Ohio  217;  Smith  v.  State,  28  Ind.  321.  As  a  general  rule,  common  report  of  ^^ 
neighborhood  is  not  evidence  in  a  case  of  legitimacy,  but  general  repntation  in  the  fftiaily 
is  evidence :  Wright  v.  Hick,  15  Geo.  160.  Neither  the  fact  of  living  in  adultery  nor  Hi* 
openness  or  notoriety,  can  be  proved  by  the  rumor  and  talk  of  the  neighborhood:  Belebw 
V.  State,  8  Humph.  63.  Evidence  that  one  charged  with'  larceny  was  repated  atthethM 
to  be  a  person  of  property  is  inadmissible  in  his  defence:  Comm.  v.  Stebbins,  8  Qnj^ 
The  declaration  of  deceased  members  of  a  family  may  be  proved  to  show  the  time  of  t^* 
birth  of  a  child,  although  there  may  be  a  family  register  in  existence ;  for  the  one  kindoi 
evidence  is  of  no  higher  dignity  than  the  other:  Clements  v.  Hunt,  1  Jones  (Law)  400. 

^  When  the  subject  matter  of  a  negative  averment  relates  to  the  defendant  personally* 
lies  peculiarly  within  his  knowledge,  the  averment  will  be  taken  as  trne  unless  disproved 
by  him  :  State  r.  M'Glynii,  34  N.  H.  422.  The  testimony  of  a  witness,  having  a  foil  oppfl** 
tunity  of  knowing  that  a  person  did  not  strike  a  blow,  is  affirmative  evidence  and  entid*^ 
to  weight  as  such  :  Coughlin  v.  The  People,  18  111.  266.  See  also  Delk  v.  State,  3  HiiA 
79 ;  State  v.  Gates,  20  Mo.  400. 
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leer/'  it  oaght  to  have  appeared  from  the  evidence  produced  on  the  part  of  the 
»ro6ecutioo  that  the  owner  had  not  given  his  consent. (/) 

But  where  the  affirmative  is  peculiarly  within  the  knowledge  of  the  party 
harged,  the  presumption  of  law  in  favor  of  innocence  is  not  allowed  to  operate  in 
he  manner  just  mentioned ;  hut  the  general  rule,  as  above  stated,  applies,  viz. : 
hat  he  who  asserts  the  affirmative  is  to  prove  it,  and  not  he  who  avers  the  negative. 
Thus  upon  a  conviction  under  the  5  Ann.  c.  14,  s.  2,  against  a  carrier  for  having 
;ame  in  his  possession,  it  was  held  sufficient  that  the  qualifications  mentioned  in 
he  22  &  23  Car.  2,  c.  25,  were  negatived  in  the  information  and  adjudication, 
rithout  negativing  them  in  the  evidence  (^g)  *^  The  question  is,*'  said  Jjord  Ellen- 
K)rough,  in  that  case,  "  upon  whom  the  onus  prohandi  lies ;  whether  it  lies  upon 
he  person  who  affirms  a  qualification,  to  prove  the  affirmative,  or  upon  the  informer 
fho  denies  any  qualification,  to  prove  the  negative.  There  are,  I  think,  about  ten 
fifferent  heads  of  qualification  enumerated  in  the  statute,  to  which  the  proof  may  be 
ippUed ;  and  according  to  the  argument  of  to-day,  ever}'  person  who  lays  an  iufor- 
nation  of  this  sort  is  bound  to  give  satisfactory  evidence  before  the  magistrates  to 
legative  the  defendant's  qualification  upon  each  of  those  several  heads.  The  argu- 
BB^t  really  comes  to  this,  that  there  would  be  a  moral  impossibility  of  ever  con- 
ricting  upon  such  an  information."(A) 

In  Rex  y.  Hanstm^ii)  the  rule  was  again  considered  and  laid  down  by  the  Court 
of  King's  Bench.     In  that  case  there  had  been  a  conviction  by  two  justices  for 
idling  ale  without  an  excise  license.     The  information  negatived  the  defendant's 
Inving  a  license;  but  there  was  no  evidence  to  support  this  negative  averment;   the 
only  evidence  to  support  the  conviction  being  that  the  defendant  had  in  fact  sold 
de.    The  question  was,  whether  the  informer  was  bound  to  give  evidence  to  nega- 
tife  the  existence  of  a  license.     In  support  of  the  conviction  it  was  contended,  that 
ndi  evidence  was  unnecessary,  and  that  it  lay  upon  the  defendant  to  prove  that  he 
kid  a  license;  for  it  is  a  rule,  both  of  the  civil  and  the  common  law,  that  a  man  is 
lot  bound  to  prove  a  negative  allegation ;  Rex  v.  Turner  was  cited  as  an  express 
^inthority  on  the  point.     Abbott,  0.  J. :  *^  I  am  of  opinion  that  the  con-   r^^.t^a 
Hctioo  is  right.     It  seems  to  me  that  this  case  is  not  distinguishable  from   ^ 
?esB  V.  Turner,     It  is  a  general  rule  that  the  proof  of  the  affirmative  lies  upon  the 
lity  who  is  to  sustain  it.     The  prosecutor,  in  general,  is  not  called  upon  to  prove 
^ptively  all  that  is  stated  in  the  information  as  matter  of  disqualification.     In 
!z  T.  Turner  all  the  learned  judges  concur  in  that  principle.     I  concur  in  all  the 
lervitions  upon  which  the  judgment  of  the  court  in  that  case  was  founded :  and 
'link  every  one  of  them  is  applicable  in  principle  to  this.     The  general  principle, 
the  justice  of  the  case,  is  here  against  the  defendant.     It  is  urged,  that  if  we 
de  against  the  defendant,  we  shall  open  the  door  to  a  great  deal  of  incon vo- 
ce: that  by  no  means  follows;  this  man  might  have  produced  his  license  with- 
uiy  posisible  inconvenience,  which  would  at  once  have  relieved  him  from  all 
ity  to  penalties.     Probably  the  whole  inquiry  before  the  magistrates  was  as  to 
ct  of  selling  the  ale,  and  that  nothing  was  said  about  the  license ;  but,  how- 
l  think,  by  the  general  rule,  the  informer  was  not  bound  to  sustain  in  evidence 
gative  averment  that  the  defendant  had  not  a  license.     I  do  not  mean  to  say 
lere  may  not  be  cases  which  may  be  fit  to  be  considered  as  exceptions  to  that 

.ex  V.  Rogers,  2  Caropb.  654.     See  also  Rex  v.  Hazy,  2  C.  &  P.  458  (12  E.  C.  L.  R.), 

V,  Argent,  R.  k  M.  C.  C.  R.  154,  ante^  p.  227 ;  the  former  of  which  cases  was  an 

*ot  for  lopping  and  topping  an  ash  tree  without  the  consent  of  the  owner,  and  the 

\  indictment  for  taking  fish  out  of  a  pond  without  the  consent  of  the  owner. 

g  to  the  report  of  the  case  of  Rex  v.  Rogers,  Lawrence,  J.,  seems  to  have  thought 

iry  to  call  the  owner  of  the  deer  for  the  purpose  of  disproving  his  consent,  and 

^  not  being  called,  the  jury  were  directed  to  find  a  verdict  of  acquittal.    But  this 

taa  been  overruled ;  and  it  is  now  established  that  the  non-consent  may  be  in- 

D  the  circumstances  under  which  the  act  was  done,  or  proved  by  the  agents  of 

:  onte^  p.  226. 

V.  Turner,  5  M.  &  S.  206.     See  also  Spieres  v.  Parker,  1  T.  R.  140,  and  Jelfs  v, 
B.  k  P.  468,  by  Heath,  J.     In  Rex  v.  Stone,  1   East  639,  the  Court  of  King's 
^  equally  divided  on  the  point. 
\  8.  209. 

Uey  on  Convictions,  by  Dowling,  p.  45,  n.  (1). 
in* — 15 
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general  rule ',  there  is  no  general  rule  to  which  there  may  not  be  exceptions ;  all  I 
mean  to  say  is,  that  this  is  not  one  of  those  exceptions.  The  party  thus  called 
upon  to  answer  for  an  offence  against  the  excise  laws,  sustains  not  the  slightest  in- 
oonvenience  from  the  general  rule,  for  he  can  inmiediately  produce  his  lioense; 
whereas,  if  the  case  is  taken  the  other  way,  the  informer  is  put  to  considerable  in- 
con  venience.  Discussions  may  arise  before  the  magistrates^  whether  the  evidence 
produced  is  proper  to  sustain  the  negative ;  whether  a  book  should  be  produced,  or 
an  examined  copy,  and  many  other  questions  of  that  sort ;  wheread  none  can  arise 
when  the  defendant  himself  produces  his  license.  This,  therefore,  not  being  one  of 
the  excepted  cases,  but  a  case  falling  directly  within  the  general  rule,  I  am  of 
opinion  that  judgment  must  be  given  for  the  crown.'Xy)^ 

In  Willis's  case  it  is  said  to  have  been  agreed  that,  although  an  indictment  states 
that  the  prisoner  "  then  or  at  any  time  before,  not  being  a  contractor  with  or  author- 
ized by  the  principal  officers  or  commissioners  of  our  said  Lord  the  King  of  the 
navy,  ordnance,  &c.,  for  the  use  of  our  said  Lord  the  King,  to  make  any  stores  of 
war,  &c.,''  yet  that  it  is  not  incumbent  on  the  prosecutors  to  prove  this  negative 
averment,  but  that  the  defendant  must  show,  if  the  truth  be  so,  that  he  is  within 
the  exception  in  the  statute.(A;) 

Upon  the  same  principle,  the  Apothecaries*  Company  v.  Bentleyil)  was  decided. 
That  was  an  action  for  a  penalty  on  the  55  Geo.  3.  c.  194,  for  practising  as  an 
apothecary  without  having  obtained  the  certificate  required  by  that  Act.  All  the 
counts  in  the  declaration  contained  the  allegation  that  the  defendant  did  act  and 
*97Q1  P'*^^^^^  ^^  ^^  apothecary,  &c.,  witlwut  having  obtained  such  ^certificate  as  by 
^  the  said  Act  is  directed.  No  evidence  was  offered  by  the  plaintifb  to  show 
that  the  defendant  had  not  obtained  his  certificate.  The  plaintiffs  having  closed 
their  case,  the  counsel  for  the  defendant  submitted  that  there  must  be  a  nonsuit. 
But  Abbott,  C.  J.,  said,  "  I  am  of  opinion  that  the  affirmative  must  be  proved  by 
the  defendant.  I  think  that,  it  being  a  negative,  the  plaintiffs  are  not  bound  to 
prove  it,  but  that  it  rests  with  the  defendant  to  establish  his  having  a  certificate." 

Sec.  II. — Evidence  confined  to  the  Point  in  Issue. 

No  evidence  can  be  admitted  which  does  not  tend  to  prove  or  disprove  the  larae 
joined.  In  criminal  proceedings  the  necessity  Lb  stronger,  if  possible,  than  in  dril^ 
of  strictly  enforcing  the  rule,  that  the  evidence  is  to  be  confined  to  the  point  io 
issue ;  for  where  a  prisoner  is  charged  with  an  offence,  it  is  of  the  utmost  importaooe 
to  him  that  the  facts  laid  before  the  jury  should  consist  exclusively  of  the  traoaie* 
tion  which  forms  the  subject  of  the  indictment,  which  alone  he  can  be  expected  to 
come  prepared  to  answer.'    It  is,  therefore,  a  general  rule,  that  the  fistcts  profed 

(j)  So  in  Rex  v.  Smitb,  3  Burr.  1475,  which  was  a  conyiction  for  trading  as  a  hawktr 
and  pedlar  without  a  license,  it  was  held  that  the  onus  of  proving  the  license  lay  on  tiM 
defendant. 

(k)  1  Hawk.  P.  C.  c.  89,  s.  17,  by  the  editor,  antCy  vol.  2,  p.  598. 

(/)  Ry.  &  Mood.  N.  P.  C.  159 ;  s.  c,  1  0.  &  P.  538  (12  B.  C.  L.  R.). 

1  On  an  indictment  for  selling  liquor  without  license,  it  U  not  necessary  on  the  p*rt  of 
the  state  to  prove  that  the  accused  had  no  license.  If  he  woiAd  avail  himself  of  thatde* 
fence  it  is  incumbent  on  him  to  prove  that  he  was  licensed:  State  v.  Crowell,  25  lUiM 
171 ;  Shearar  t;.  State,  7  Blackf.  99. 

'  The  rule  confining  the  evidence  strictly  to  the  point  in  issue  is  more  rigidly  applied  is 
criminal  than  in  civil  cases :  Dyson  v.  State,  26  Miss.  362  ;  Hudson  v.  State,  3  Cold.  35Bf 
Wiley  V.  State,  Id.  362 ;  Lightfoot  v.  People,  16  Mich.  507.  Evidence  of  another  ftlosy 
when  admissible :  Mason  v.  State,  42  Ala.  532  ;  Cross  v.  People,  47  111.  152 ;  State  v.  Vvl- 
holland,  16  La.  Ann.  371 ;  Shaffner  v.  Comm.,  22  P.  F.  Smith  60.  On  the  trial  of  an  iB- 
dictment  for  larceny  of  a  watch,  evidence  of  another  larceny  of  a  clock  by  the  priaoBtfi 
at  another  time,  is  inadmissible  for  any  purpose  :  Walker  v.  Comm.,  1  Leigh  574.  KH> 
dence  of  a  distinct  substantive  offence,  d  fortiori,  shall  not  evidence  of  an  intention  ^ 
commit  another  offence  be  received  :  Kinchelow  v.  State,  5  Humph.  9.  In  a  prosecntiot 
for  perjury,  proof  of  the  general  bad  character  of  the  defendant  for  trath  and  rusi^ 
would  be  inadmissible :  Dewit  o.  Greenfield,  5  Ohio  127.  See  Comm.  v.  Hopkins,  2  DsM 
418.  On  the  trial  of  an  indictment  for  larceny,  it  is  error  to  permit  evidence  to  go  totkl 
jury  for  the  purpose  of  proving  that  just  before  the  defendant  committed  the  act  for  wUA 
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cut  be  strictly  relevant  to  the  particular  charge,  and  have  no  reference  to  any  con- 
ict  of  the  prisoner  unconnected  with  such  charge.  Therefore,  it  is  not  allowable 
show,  on  the  trial  of  an  indictment,  that  the  prisoner  has  a  general  disposition  to 
mmit  the  same  kind  of  offence  as  that  for  which  he  stands  indicted.  Thus,  in  a 
oeecation  for  an  infamous  crime,  an  admission  by  the  prisoner  that  he  had  com- 
itted  such  an  offence  at  another  time,  and  with  another  person,  and  that  he  has  a 
ndency  to  such  practices,  ought  not  to  be  received  in  evidence.(a)  Where  upon 
I  indictment  for  burglary  and  stealing  goods,  the  prosecutor  failed  to  prove  any 
)ctamal  breaking,  or  any  larceny  subsequent  to  the  time  when  the  prisoners  entered 
le  house,  which  must  have  been  after  three  o'clock  in  the  afternoon  of  the  day  on 
hich  the  offence  was  charged  to  have  been  committed,  it  was  proposed  to  abandon 
le  charge  of  burglary,  and  to  give  evidence  of  a  larceny  by  the  prisoners  of  some 
'  the  articles  mentioned  in  the  indictment,  though  committed  before  three  o'clock 
I  the  day  on  which  they  were  charged  to  have  entered  the  house ;  but  the  court 
fosed  to  receive  the  evidence,  on  the  ground  that  it  was  a  distinct  transaction.(6) 
he  prisoners  were,  therefore,  acquitted  on  this  charge,  but  were  ailerwards  indicted 
^in  for  the  other  offence,  and  convicted.  In  treason,  no  overt  act,  amounting 
to  a  distinct  independent  charge,  though  falling  under  the  same  head  of  r^ttOQCi 
resflon,  shall  be  given  in  evidence,  unless  it  be  expressly  laid  in  the  indict-  *- 
iient;(c)  but  still,  if  it  conduce  to  the  proof  of  any  of  the  overt  acts  which  are 
ud,  it  may  be  admitted  as  evidence  of  such  overt  acts.(c?^  With  this  view  the 
lediarations  of  the  prisoner  and  seditious  language  used  by  him  are  clearly  admis- 
Mt  in  evidence,  as  explaining  his  conduct  and  showing  the  nature  and  object  of 
the  conspiracy,  (e) 

So,  though  it  is  not  allowable  in  general  to  inauire  into  any  other  stealing  of 

goods,  besides  that  specified  in  the  indictment,  yet,  for  the  purpose  of  ascertaining 

tk  identity  of  the  person,  it  is  often  important  to  show  that  other  goods,  which  had 

been  upon  an  adjoining  part  of  the  premises,  were  stolen  in  the  same  night,  and 

ifterwards  found  in  the  prisoner's  possession.    This  is  strong  evidence  of  the  prisoner 

baring  been  near  the  prosecutor's  house  on  the  night  of  the  robbery ;  and  in  that 

tani  of  view  it  is  material.(/)     Thus  also,  on  an  indictment  for  the  crime  of 

noo,  it  may  be  shown  that  property,  which  had  been  taken  out  of  the  house 

the  time  of  the  firing,  was  ailerwards  found  secreted  in  the  possession  of  the 

'maer.(g) 

Where  several  are  proved  to  have  been  engaged  in  the  same  design,  the  acts  and 

knUions  of  one  in  furtherance  of  that  design  may  be  received  in  evidence  against 

ther,  though  not  present  ;(A)  and  it  seems  to  make  no  difference  as  to  the  admis- 

itj  of  the  act  or  declaration  of  a  conspirator  against  a  defendant,  whether  the 

ler  be  indicted  or  not,  or  tried  or  not,  with  the  latter ;  for  the  making  one  a  co- 

idant  does  not  make  his  acts  or  declarations  evidence  against  another  any  more 

they  were  before ;  the  principle  upon  which  they  are  admissible  at  all  is, 

R«z  V,  Cole,  Mich.  T.  1810,  by  all  the  judges.    MS  ;  1  Phill.  Ev.  477.    In  an  action 

t  the  acceptor  of  a  bill  of  exchange,  where  the  defence  was,  that  the  acceptance  was 

,  eridence  that  the  party  who  negotiated  the  bill  had  been  guiltj  of  other  forgeries 

Id  inadmissible :  Vinej  v.  Barss,  I  Esp.  292.     See  also  Balcetti  v,  Seraui,  Peake  N. 

42;  Graft  V.  Bertie,  Peake's  Ev.  104. 

ez  p,  Vandercomb,  2  Leach  708 ;  ante^  vol.  2,  p.  64. 

nl.  245.  {d)  Ibid. 

Phill.  Ey.  471,  citing  Rex  v.  Watson,  2  Stark.  R.  134  (3  E.  0.  L.  R.). 

Phill.  Ey.  169,  7th  ed.     See  per  Littledale,  J.,  in  Rex  v.  Roonej,  7  C.  A  P.  517  (32 

R.),jio«<,  p.  284,  note  (r). 

Uiman's  case,  2  East  P.  C.  c.  21,  s.  11,  p.  1035. 

c  9,  Stune,  6  T.  R.  527.     See  also  for  examples  of  this  rule,  Rex  t;.  Standlej,  R.  k 

lex  9.  Oogerley,  Ibid.  343 ;  Rex  v.  Binglej,  Ibid.  446. 


rial,  he  committed  another  larceny :  Burton  v.  State,  18  Ohio  221.    On  a  trial 

f  in  a  hotel,  it  is  competent  for  the  commonwealth  to  prove  the  preience  of  tht 

I  the  hotel,  on  the  night  when  the  larceny  was  committed,  and  his  acts  and  con- 

,  and  the  circumstances  attending  his  arrest,  as  a  part  of  the  whole  transaction, 

*M  acts  amounted  to  an  attempt  to  commit  a  felony  on  another  person  in 

rt  of  the  hotel :  Burr  v.  Gomm.,  4  Gratt.  534. 
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that  the  act  or  declaration  of  one  is  that  of  hoth  united  in  one  common  design,  a 
principle  which  is  wholly  unaffected  by  the  consideration  of  their  being  jointly 
indictcd.(t )  Neither  does  it  appear  to  be  material  what  the  nature  of  the  indict- 
ment is,  provided  the  offence  involve  a  conspiracy.  Thus,  upon  an  indictment  f<»r 
murder,  if  it  appeared  that  others,  together  with  the  prisoner,  conspired  to  perpetrate 
the  crime,  the  act  of  one  done  in  pursuance  of  that  intention  would  be  evidence 
against  the  re8t.(y)  So  where  in  a  case  of  forgery  several  persons  had  been  shown 
to  be  connected  together  in  respect  of  the  charge  contained  in  the  indictment,  it 
was  held  that  what  was  said  by  one  of  them  to  a  witness,  when  they  were  met 
together,  on  the  subject  of  the  present  forgery,  was  evidence  against  the  others, 
although  the  person  who  said  it  was  not  upon  his  trial.(A;)* 

Where  several  different  felonies  are  alleged  in  the  same  indictment,  or  the  evidence 
appears  to  refer  to  more  than  one  distinct  unconnected  felony,  it  is  usual  for  the 
*28n  J^^S®>  ^°  ^^^  discretion,  to  *call  upon  the  counsel  for  the  prosecution  to  select 
J  one  felony,  and  to  confine  the  evidence  to  that  particular  charge.(/)  Thus, 
on  an  indictment  against  a  receiver  for  receiving  several  articles,  if  it  appear  that 
they  were  received  at  different  times,  the  prosecutor  may  be  put  to  his  election,(m) 
though  on  an  indictment  for  stealing  several  articles  it  is  no  ground  for  confining 
the  prosecutor's  proof  to  some  one  of  the  articles,  that  they  might  have  been,  and 
probably  were,  stolen  at  different  times,  if  they  might  have  oeen  stolen  all  at 
once.(w)* 

Generally  speaking,  it  is  not  competent  to  a  prosecutor  to  prove  a  man  guilty  of 
one  felony  by  proving  him  guilty  of  another  unconnected  felony ;  but  where  several 
felonies  are  connected  together,  and  form  part  of  one  entire  transaction,  then  the 
one  is  evidence  to  show  the  character  of  the  other.(o)  On  an  indictment  for 
stealing  six  shillings,  it  was  proved  that  the  prisoner  was  a  shopman  in  the  employ 
of  the  prosecutrix,  and,  his  honesty  being  suspected,  on  a  particular  day  the  son  of 
the  prosecutrix  put  seven  shillings,  one  half-crown,  and  one  sixpence,  marked  in  a 
particular  manner,  into  a  till  in  the  shop,  in  which  there  was  no  other  silver  at  that 
time,  and  the  prisoner  was  watched  by  the  prosecutrix's  son,  who  from  time  to  time 
went  in  and  out  of  the  shop,  occasionally  looking  into  and  examining  the  till,  while 
customers  came  into  the  shop  and  purchased  goods.  Upon  the  first  examination  of 
the  till  it  contained  ll^.  6r/. ;  after  that,  the  son  of  the  prosecutrix  received  one 
shilling  from  a  customer  and  put  it  into  the  till ;  afterwards  another  person  paid  one 
shilling  to  the  prisoner,  who  was  observed  to  go  with  it  to  the  till,  to  put  his  hand  _ 
in,  and  withdraw  it  clenched.  He  then  left  the  counter,  and  was  seen  to  raise  his.^ 
hand  clenched  to  his  waistcoat  pocket.  The  till  was  examined  by  the  witness,  am 
11«.  6d,  were  found  in  it  instead  of  13«.  6cf.,  which  ought  to  have  been  there.  Th( 
prosecutrix  was  proceeding  to  prove  other  acts  of  the  prisoner,  in  going  to  the  tilT 
and  taking  money,  when  Wilde,  Serjt.,  objected  that  evidence  of  one  felony 
already  been  given,  and  that  the  prosecutrix  ought  not  to  be  allowed  to  pro^ 
several  felonies.     The  learned  judge  overruled  the  objection,  and  the  son  of  tl 

(i)  2  Stark.  Ev.  329 ;  ante,  p.  167.  (j)  Ibid. 

(A;)  Rex  v.  Stansfield,  1  Lew.  118,  Littledale,  J.  See  Rex  v,  Tattenall, /^oft,  p.  28 
note  (a). 

(/)  Young  t;.  The  King,  3  T.  R.  106,  by  Buller,  J. ;  Rex  v.  Jones,  3  Campb.  132  ;  Rex 
Kingston,  8  East  41.  But  this  rule  does  not  extend  to  misdemeanors:  Rex  v,  Finacane, 
C.  &  P.  551  (24  E.  C.  L.  R.}. 

{m)  Rex  V.  Dunn,  R.  k  M.  C.  C.  R.  146.  (n)  Ibid. 

(o)  Per  Bayley,  J.,  Rex  v.  Ellis,  6  B.  &  C.  145  (13  E.  C.  L.  R.). 

^  The  acts  or  declarations  of  a  supposed  agent  or  joint  conspirator,  cannot  be  receii^p^etf 
in  evidence  until  proof  has  been  tirst  given  to  establish  the  agency  or  combinatid^o: 
People  V,  Parish,  4  Denio  153. 

'  Upon  an  information  for  adultery,  charging  but  one  offence  and  that  in  a  single  cowmnt, 
the  public  prosecutor,  having  given  evidence  of  one  act  of  adultery,  will  be  confineA    to 
that  act  and  not  permitted  to  introduce  proof  of  other  acts  committed  with  the  iflkne 
person  at  different  times  and  places:  State  v.  Bates,  10  Conn.  372.     On  an  indictment  fw 
adultery  evidence  of  improper  familiarities  between  the  parties  accused,  a  short  time  pre- 
vious to  the  act  charged,  is  admissible  in  corroboration  of  other  evidence :  State  t. 
Wallace,  9  N.  H.  515  ;  Comm.  v.  Pierce,  11  Gray  447  ;  Comm.  v.  Thracher,  Ibid.  450.  i 
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prosecutrix  proved  that,  upon  each  of  several  inspections  of  the  till  after  the  pri- 
Boner  had  opened  it,  he  found  a  smaller  sum  than  ought  to  have  been  there.  The 
prisoner  having  been  found  guilty,  application  was  made  to  the  Court  of  King's 
bench  for  a  rule  for  staying  the  judgment,  on  the  ground  that  the  prosecutor  ought 
to  have  been  confined  in  proof  to  one  felony;  but  the  court  was  of  opinion  that  it 
was  in  the  discretion  of  the  judge  to  confine  the  prosecutor  to  the  proof  of  one- 
felony,  or  to  allow  him  to  give  evidence  of  other  acts,  which  were  all  part  of  one 
entire  transaction. Q>) 

So  where  on  an  indictment  for  stealing  pork,  a  bowl,  some  knives,  and  a  loaf  of 
bread,  it  appeared  that  the  prisoner  entered  *a  shop  and  ran  away  with  the  rjjc^o^ 
pork,  and  returned  in  about  two  minutes,  replaced  the  pork  in  a  bowl,  L  "•  "• 
which  contained  the  knives,  and  took  away  the  whole  together ;  in  about  half-au- 
hour  after  he  came  back  to  the  shop,  and  took  away  the  loaf  of  bread.     Littlednle, 
J.,  said,  **  This  taking  away  the  loaf  cannot  be  given  in  evidence  upon  this  indict- 
ment    I  think  that  the  prisoner's  taking  the  pork   and  returning  in  two  min- 
utes, and  then  running  off  with  the  bowl,  must  be  taken  to  be  one  continuing  trans- 
action ;  but  I  think  that  half-an-hour  is  too  long  a  period  to  admit  of  that  construc- 
tion.    The  taking  of  the  loaf  therefore  is  a  distinct  offence."(^)     So  where  the 
prisoner  was  indicted  for  stealing  a  halfpenny,  and  the  prosecutor  had  marked  a 
quantity  of  pence  and  halfpence  and  locked  them  up  in  a  bureau,  and  had  missed 
ooe  halfpenny  on  the  9th  of  July,  and  others  on  the  13th  ;  Erie,  J.,  held  that  the 
prosecutor  might  prove  that  after  the  1 3th  the  prisoner  was  searched,  and  all  the 
marked  pence  found  upon  her,  and  that  he  could  not  say  which  of  them  was  stolen 
on  the  9th,  but  it  must  be  one  of  them  ;  for  it  mattered  not  that  the  evidence  might 
apply  to  another  charge  if  it  were  relevant  and  necessary  for  the  support  of  this 
CDarge.(r) 

But  an  admission  by  a  prisoner  as  to  another  separate  felony  is  not  receivable. 
The  prisoner  was  indicted  for  stealing  one  shilling.  The  prisoner  was  taken  into 
custody,  and  the  shilling,  which  had  been  marked,  found  in  his  possession,  and  the 
eoDStable  asked  him  if  he  had  any  more  of  the  prosecutor's  money  about  him,  on 
"which  he  produced  some  half-crowns,  and  said  something  about  them ;  and  it  was 
lield  that  the  statement  so  made  was  not  admissible,  as  it  related  to  another 
i«lony.(f) 

Id  the  case  of  Rex  v.  Wi/lie^{t)  Lord  Ellenborough  said  he  remembered  a  case 

*^liere  a  man  committed  three  burglaries  in  one  night;  he  took  a  shirt  at  one  place, 

•nd  left  it  at  another;  and  they  were  all  so  connected,  that  the  court  went  through 

^be  history  of  the  three  different  burglaries.     So  where  three  burglaries  were  com- 

xnitted  in  the  town  of  Uttoxeter,  one  at  Reeling's  and  another  at  Bladon's,  between 

t:welve  and  three  o'clock  of  the  same  night,  and  at  Bladon's  a  crowbar  was  found, 

^^hich  fitted  some  marks  on  a  chest  broken  open  at  Keeling's,  and  which  was  proved 

"•-o  have  been  in  the  possession  of  the  prisoners  previously  to  the  night  in  question : 

'Vijrhtman,  J.,  on  the  authority  of  the  preceding  case,  allowed  evidence  to  be  given 

^:>f  the  finding  of  the  crowbar  at  Bladon's,  and  also  of  the  finding  goods  stolen  the 

^une  night  from  Bladon's  in  the  possession  of  the  prisoners,  as  such  evidence  tended 

^show  that  the  prisoner  had  been  at  Bladon's,  and  that  they  might  have  left  the 

^^wbar  there.(u)     So  where  on  an  indictment  for  breaking  into  a  counting  house 

^  the  Midland  Railway  Station  at  Nether  Whitacre,  it  was  proposed  to  prove  that 

^he  prisoners  on  the  same  night  had  successively  broken  into  the  stations  of  Wilne- 

^2«e,  Kingsbury,  Nether  Whitacre,  *and  Forgehills,  Nether  Whitacre  being  r:it.>oo 

^t  some  distance  from  the  other  stations,  and  that  some  of  the  property  ^ 

*«kcn  from  Nether  Whitacre  had  been  found  on  two  of  the  prisoners,  and  property 

^aken  from  another  station  on  the  third,  and  that  jemmies  had  been  found  on  each 

[f)  Rex  9.  Ellis,  tupra.     The  Indictment  bad  been  remored  into  that  court  by  certiorari 
fioB  the  city  Court  of  Exchequer. 


(f)  Rex  V.  Birdaeye,  4  C.  &  P.  386  (19  E.  C.  L.  R.). 
J  -  -       -    -  -        - 


. ,  Rex  ».  May,  1  Cox  C.  C.  236.     Erie,  J.,  told  the  jury  to  convict,  if  they  were  satis- 
^  that  all  the  halfpence  were  identified,  but  to  acquit  if  any  was  not  identified. 
(«)Reg.  9.  Batler,  2  C.  *  K.  221  (61  E.  C.  L.  R.),  Piatt,  B. 
(Ql  New  Rep.  94;  s.  c,  2  Leach  983  ;  ante^  vol.  2,  p.  837. 
(«)Rtg.  9.  Stonyer  and  others,  Stafford  Sum.  Ass.  1843.    MSS.  C.  S.  0. 
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prisoner,  T?bich  corresponded  with  marks  on  drawers  and  doors  broken  open  at  one 
or  the  other  of  the  stations ;  Bramwell,  B.,  said,  "  I  think  that  evidence  of  the  acts 
of  the  prisoners  during  the  same  night  is  admissible  in  order  to  explain  why  none 
of  the  property  taken  from  Nether  Whitacre  was  found  upon  one  of  the  prisoners. 
If  it  is  proved  that  he  was  found  in  possession  of  other  property  stolen  from  another 
station  on  the  same  night,  that,  with  other  circumstances,  might  be  evidence  that  all 
the  men  had  been  engaged  in  each  burglary,  and  that  the  third  man  had  received 
his  share  of  the  booty  wholly  from  what  was  taken  from  the  other  stations.  The 
events  of  that  night,  relating  to  these  burglaries,  are  so  intermixed  that  it  is  impos- 
sible to  separate  them."(v) 

Where  several  felonies  are  parts  of  the  same  transaction,  evidence  of  all  is  admis- 
sible upon  the  trial  of  an  indictment  for  any  of  them.     Thus  upon  an  indictment 
against  two  prisoners,  charging  each  in  different  counts  as  principals  in  the  first 
degree  in  committing  a  rape,  and  also  as  principals  in  the  second  d^ree  in  other 
counts,  evidence  has  been  held  admissible  that  the  prisoners,  together  with  three 
other  men,  committed  at  the  same  place  and  time,  the  one  after  the  oth^  success- 
ively, rapes  upon  the  body  of  the  prosecutrix,  the  others  aiding  and  abetting  in 
t\im.(w)     So  where  there  were  three  indictments  against  the  prisoner  for  setting 
fire  to  three  ricks  belonging  to  three  different  persons,  and  it  appeared  that  the 
ricks,  which  were  in  sight  of  each  other,  were  set  on  fire  one  immediately  after  the 
other,  but  the  strongest  evidence  being  as  to  the  last,  that  indictment  was  tried  first ; 
the  confession  of  the  prisoner  relating  to  all  the  three  ricks,  and  the  evidence  of  an 
accomplice  as  to  all  was  admitted,  as  the  whole  constituted  part  of  the  same  trans- 
action, (x)     And  where  an  indictment  for  arson  contained  five  counts  for  setting 
to  five  different  houses,  which  were  all  in  one  row,  and  the  fire  from  the  one  first 
fire  had  communicated  to  the  others,  it  was  held  that,  as  it  was  all  one  transactioi^ 
the  evidence  as  to  all  the  houses  was  admissible.(y)     So  where  upon  an  indictmei^ 
against  the  prisoners  for  robbing  Woodward,  there  being  another  indictment  agai 
them  for  robbing  Urwick  of  a  watch,  it  appeared  that  Woodward  and  Urwick  we 
travelling  in  a  gig,  when  they  were  stopped  and  robbed ;  Littledale,  J.,  held  th  ^al 
evidence  might  be  given  that  Urwick  lost  his  watch  at  the  same  time  and  place  tlk.^t 
*2RA1  Woodward  was  robbed,  but  that  evidence  was  not  admissible  of  the  violei^^^ 
-I  that  was  offered  to  Urwick.     One  '''question  in  the  case  was,  whether  t^^e 
prisoners  were  at  the  place  in  question  when  Woodward  was  robbed ;  and  as  proof 
that  they  were  so,  evidence  was  admissible  that  one  of  them  had  got  somethuig 
which  was  lost  there  at  that  time.(2;)     And  where  upon  an  indictment  for  robbug 
George  and  Henry  Pritchard,  it  appeared  that  the  prisoners  attacked  and  robl>ed 
George  and  Henry  Pritchard  when  they  were  walking  together,  Tindal,  C.  J.,  held 
that  the  prosecutor  was  not  bound  to  elect  as  to  which  robbery  he  would  proceed. 
It  was  all  one  act,  and  one  entire  transaction ;   the  two  prosecutors  were  assaulted 
and  robbed  at  one  and  the  same  time,  and  there  was  no  interval  of  time  between 
the  assaulting  and  robbing  of  the  one  and  the  assaulting  and  robbing  of  the  other. 
If  there  had  been,  the  felonies  would  have  been  distinct,  but  that  was  not  so  in 
the  present  ca8e.(n)     So  where  the  prisoner  was  indicted  under  the  8  &  9  Wfll.  3, 
c.  26,  s.  1,  for  having  in  his  possession  an  edger,  contrived  for  marking  mooef 

(v)  Reg.  V.  Cobden,  3  F.  &  F.  833. 

{w)  Rex  V.  Folkes,  R.  k  M.  G.  C.  R.  354.  And  the  same  was  held  in  Rex  v.  Leo,  3  Uoo. 
C.  G.  R.  9  ;  7  0.  &  P.  836  (32  E.  G.  L.  R.).  There  several  rapes  committed  in  one  boat  were 
given  in  evidence  ;  but  other  rapes  committed  in  another  boat,  to  which  the  prosecatrix 
was  carried  from  the  first  boat,  were  not  offered  in  evidence,  as  they  were  the  aabject 
of  another  indictment.     G.  S.  O. 

(x)  Rex  V.  Long,  6  G.  &  P.  179  (25  E.  G.  L.  R.),  Gumej,  B. 

(y)  Reg.  9.  Trueman,  8  G.  &  P.  727  (34  E.  G.  L.  R.).  Erskine,  J.,  refused  to  pat  the 
prosecutor  to  elect  as  to  which  count  he  would  proceed. 

(z)  Rex  t;.  Rooney,  7  G.  A  P.  517  (32  E.  G.  L.  R.).  Littledale,  J.,  added,  "I  think  it 
makes  no  difference  that  Urwick's  watch  is  the  subject  of  another  indictment.''  "Sup* 
pose  Mr.  Urwick  had  not  been  there  at  all,  and  that  when  Woodward  was  robbed  a  witck 
had  been  under  the  seat  of  his  gig,  and  that  after  the  robbery  he  had  discovered  thtttha 
watch  was  missing,  I  have  no  doubt  that  evidence  might  be  given  of  the  losi  of  tb^ 
watch  at  the  place." 

(a)  Reg.  V.  Giddins,  G.  &  M.  634  (41  E.  G.  L.  R.). 
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round  the  edges,  aod  proof  being  offered  that  the  prisoner  had  used  this  iDStrument 
for  graining  the  edges  of  counterfeit  half-crowos,  it  was  objected  that  the  act  of 
coining  being  a  species  of  treason  higher  in  degree  than  the  one  the  prisoner  was 
charged  with,  the  greater  offence  ought  not  to  be  given  in  evidence  to  prove  the 
less ;  but  Burrough,  J.,  held  that  the  evidence  was  admissible,  as  whatever  went  to 

Srove  that  the  prisoner  was  guilty  of  the  offence  he  was  charged  with  was  evidence, 
owever  it  might  also  go  to  show  him  guilty  of  another  offence.  (6) 
The  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c.  29,  s.  37,  for  stealing  from 
the  mine  of  H.  J.  Gunning,  coal,  the  property  of  H.  J.  G.,  and  in  the  same  count 
he  was  charged  with  stealing  from  the  mines  of  thirty  other  proprietors  other  coal, 
the  property  of  each  of  such  proprietors. (c)     The  prisoner  had  been  lessee  of  a 
mine,  which  he  had  been  working  from  November,  1842,  till  January,  1848,  and  in 
opening  the  case  it  was  stated  that  he  had,  from  the  shaft  opened  to  work  this 
mine,  carried  on  extensive  workings  of  coals,  by  means  of  levels,  driftways,  tunnels, 
cuttings,  and  drains ;  and  by  means  of  these  workings  he  had  gotten  coal  belonging 
to  about  forty  different  proprietors,  without  their  sanction  or  knowledge ;  and  in 
doing  so  had  undermined  part  of  the  yard  of  the  parish  church,  144  vards  of  the 
main  street  of  Wigan,  and  220  private  houses ;  and .  he  had  unlawfully  possessed 
himself  of  £10,000  worth  of  the  coal  of  other  persons.     It  was  urged  that  it  was 
not  competent  to  proceed  under  this  indictment  for  felonies  so  entirely  distinct.    One 
of  9uch  felonies  might  have  been  committed  upwards  of  four  years  before  r^cooR 
another  of  them,  and  by  '''means  of  different  workmen,  and  under  the  ^ 
superintendence  of  different  agents.     Each  severance  of  coal  being  a  felony,  there 
were  thirty-one  distinct  felonies  charged  in  each  count,  and  if  no  restriction  were 
put  on  the  prosecution,  there  would  be  laid  before  the  jury,  and  the  prisoner  would 
nave  to  answer,  evidence  relating  to  many  thousands  of  distinct  felonies.     What 
would  be  an  unanswerable  defence  to  one  charge,  might  be  wholly  inapplicable  to 
another,  and  every  defence  might  require  a  different  set  of  witnesses.     Erie,  J. : 
**The  question  is  what,  in  such  a  case  as  this,  is  one  entire  transaction.     It  may  be 
that  the  making  a  level,  a  tunnel,  a  drain,  and  a  cutting,  may  all  be  necessary  in 
order  to  take  particular  coal ;  if  so,  all  would,  I  think,  be  part  of  one  transaction, 
and  might  properly  be  given  in  evidence.     I  cannot  interfere  at  present''  ^  The 
endenoe  for  the  prosecution  extended  to  all  the  operations  mentioned  in  the  opening 
of  the  case ;  to  the  getting  the  coal  continuously  during  a  period  of  upwards  of 
four  years,  to  operations  conducted  by  different  underlookers  and  by  many  different 
workmen,  and  to  coals  taken  from  the  coal  fields  of  thirty  or  forty  different  owners. 
On  the  case  for  the  prosecution  closing,  the  counsel  for  the  prisoner  urged  that  the 
prosecutor  ought  to  elect  some  single  charge ;  which  he  declined,  unless  directed  so 
to  do.     Erie,  J. :  "I  will  not  so  direct ;  but  for  convenience  sake  the  prisoner's 
eouDsel  may  address  himself  to  the  charge  of  stealing  the  coal  taken   under  the 
diurchyard.     The  whole  workings  may  be  relied  on  to  show  a  felonious  intent, 
though  thev  may  go  into  twenty  different  counties,  and  into  the  separate  properties 
of  twenty  different  persons,  and  extend  over  fifteen  or  twenty  years,  if  the  mining 
operations  be  continuous  for  that  time ;''  and  in  summing  up  Erie,  J.,  said,  ^^  It  has 
been  urged  that  the  taking  of  each  day  was  a  separate  felony,  and  that  only  one 
felony  could  be  inquired  into  by  you  on  this  indictment ;  but  I  should  say  that  as 
kmg  as  coal  was  gotten  from  one  shafl,  it  was  one  continuous  taking,  though  the 
Working  was  carried  on  by  means  of  different  levels  and  cuttings,  and  into  the  lands 
of  different  people.     As,  however,  complaint  was  made  by  the  counsel  for  the 
prisoner,  I  have  thought  it  better  that  your  attention  should  be  confined  to  the 
charge  of  taking  the  coal  of  one  owner;  but  in  order  to  show  that  when  the 
prisoner  took  the  coal  of  Mr.  Gunning  he  knew  he  was  out  of  his  boundary,  I  have 
permitted  it  to  be  proved  that  he  has  gone  out  of  his  boundary  in  many  other 

ih\  Bex  p.  Moore,  2  C.  A  P.  235  (12  B.  C.  L.  R.). 

(ej  Thtre  were  other  counts  charging  the  prisoner  with  seyering  of  coal  with  intent  to 
■tiai,  and  with  common  larceny  ;  and  in  each  count  the  coal  was  laid  as  the  property  of 
H.J.  0.,  and  of  the  said  thirty  other  separate  and  distinct  owners.  Quare  whether  all 
the  counts,  except  those  for  common  larceny,  were  not  clearly  had,  as  charging  thirty- 
^Mfarate  fBlonies,  which  by  no  possibility  could  be  committed  together  7 
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iustanccs,  and  iuto  the  property  of  many  other  persons,  taking  in  all  15,000  yards 

of  coal.'X^) 

Upon  an  indictment  against  a  son  for  stealing  on  the  20th  of  November,  1843, 
twenty-six  pairs  of  boots,  twenty  pairs  of  shoes,  and  1*28  pounds  weight  of  leatber, 
and  against  his  father  for  receiving  the  said  goods,  knowing  them  to  have  been 
stolen,  it  appeared  that  the  son  from  the  beginning  of  March  1843  till  the  10th  of 
November  following  was  in  the  employ  of  the  prosecutors,  who  were  curriers  and 
dealers  in  boots  and  shoes.  The  two  prisoners  lived  together  at  Kirkstall  till  the 
end  of  April ;  when  the  elder  removed  to  Preston,  taking  with  him  a  hamper,  which 
passed  and  repassed  afterwards  repeatedly  between  the  father  and  the  son  down  to 
*9Rn  October.  On  the  lOth  of  November  the  lodgings  *of  the  son  at  Kirkstall 
*"  -I  were  searched,  and  a  quantity  of  shoes  and  leather  found  there  belonging  to 
the  prosecutors,  and  at  the  same  time  and  place  sundry  letters  were  found  from  the 
father  to  the  son,  which  induced  the  prosecutors  to  search  the  shop  of  the  father  at 
Preston,  and  in  that  shop  there  were  also  found  boots,  shoes,  and  leather  of  the 
prosecutors  of  the  value  of  about  £150,  and  letters  from  the  son  to  the  father.  It  was 
proposed,  on  the  part  of  the  prosecution,  to  put  in  the  letters,  both  from  the  father 
to  the  son  and  from  the  son  to  the  father;  these  letters  were  dated  at  various  periods 
between  May  and  October  following,  and  referred  to  the  transmission  from  the  son 
to  the  father  of  goods  of  the  nature  of  those  found  in  the  father's  house.  It  was 
objected  that  these  letters  could  not  be  read,  or  at  any  rate  not  all  of  theoL  As 
they  referred  continually  to  the  transmission  of  property,  the  effect  of  giving  them 
in  evidence  would  be  to  assist  the  proof  of  a  single  felony  by  proof  of  other  felonies. 
It  was  answered  that  it  did  not  appear  that  there  had  been  more  than  one  taking 
and  one  receiving ;  and  at  all  events  the  letters  were  evidence  against  the  father,  as 
showing  guilty  knowledge.  Maule,  J. :  ^^  Judges  are  in  the  habit  of  not  allowing 
several  felonious  acts  to  be  given  in  evidence  under  one  indictment,  where,  as  wiU 
oflen  be  the  case,  the  effect  of  so  doing  will  be  to  create  confusion,  or  to 
the  prisoner,  or  otherwise  embarrass  the  defence.  But  hero  embarrassment  an 
injustice  would  be  produced  by  putting  the  prosecutors  to  their  election.  The; 
cannot  possibly  know  at  what  time  the  several  larcenies  and  receivings  (if  more  th 
one)  took  place.  The  whole  seems  to  constitute  a  continuous  transaction  ;  therefor 
I  shall  admit  evidence  relating  to  any  takings  and  receivings  under  the 
stances,  provided  the  indictment  contains  corresponding  charges.''(e) 

It  was  formerly  considered  that  if  there  were  separate  indictments  for  offen 
which  constituted  parts  of  the  same  transaction,  evidence  of  an  offence  which  i 
the  subject-matter  of  one  indictment  was  not  admissible  upon  the  trial  of  another.( 
But  it  has  been  since  held  in  several  cases  that  there  being  another  indictm 
pending  makes  no  difference.( //)     And  it  has  been  laid  down  by  a  very  lea: 
judge  that  the  correct  rule  in  such  cases  is,  that  it  is  in  the  discretion  of  the  ju 
to  admit  or  reject  evidence  of  other  felonies  which  form  the  subject  of  other  indi 
meuts,  and  that  such  discretion  will  be  guided  by  the  evidence  appearing  to 
necessary  or  unnecessary  in  support  of  the  indictment  on  which  the  prisoner  is  be: 
tried. (70     Thus  where  there  were  three  indictments  against  a  prisoner  for  steal 
notes  from  three  letters,  and  it  appeared  that  the  prisoner  stole  notes  out  of 
letter,  and  then  opened  another  letter,  and  took  out  of  it  the  notes  it  contained, 
substituted  for  them  notes  to  an  equal  amount  out  of  the  first  letter,  it  was  he! 
the  trial  for  stealing  the  notes  out  of  the  first  letter  that  the  notes  stolen  out  of 
second  letter  might  be  traced  to  the  prisoner,  because  such  evidence  was  essenti 
the  chain  of  facts  necessary  to  make  out  the  case.({)     But  where  on  an  indictocmefit 
*'>ft71  ^^^  night-poaching,  in  *order  to  prove  the  identity  of  one  of  the  prisoiix^iis, 
-I  it  was  proposed  to  prove  that  a  coat  lost  by  one  of  the  keepers  on  the  occtt^QO 
in  question  had  been  found  in  the  house  of  that  prisoner,  there  being  a  sepskJ^ 

(d)  Reg.  V.  Bleasdale,  2  C.  &  K.  765  (61  E.  C.  L.  R.). 

(e)  RepT.  V.  ninley,  2  M.  k  Rob.  524. 

(/)  Rex  V.  Smith,  2  C.  &  P.  633  (12  E.  C.  L.  R.). 

(ff)  See  the  cases,  antej  vol.  2,  p.  841,  and  per  Littledale,  J.,  Rex  v.  Rooney,  anUf  p.  ^H 
note  (z). 


(h)  Per  Pattepon,  J.,  Rex  v.  Salisbury.  MS.  C.  S.  G. :  8.  c,  6  C.  A  P.  155  (24  E.  C.  L.  JL) 


Rex  V,  Salisbury,  »upra. 


i 
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iDdictment  for  stealing  the  coat;   Patteeon,  J.,  refused  to  receive  the  evidence 
unlees  the  prosecutor  consented  to  an  acquittal  on  the  indictment  for  larceny.(y) 

Where  it  hecomes  necessary  to  'prove  guilty  knowledge  on  the  part  of  the  pri- 
soner, evidence  of  other  offences  committed  hy  him,  though  not  charged  in  the 
indictment,  is  admissible  for  that  purpose.  Thus  upon  an  indictment  for  uttering 
a  forged  bank-note,  knowing  it  to  be  forged,  evidence  may  be  given  of  other  forged 
notes  having  been  uttered  by  the  prisoner,  in  order  to  show  his  knowledge  of  the 
forgery  ;(^)  but  not  on  an  indictment  for  forgery.(/)  So  on  a  prosecution  for  uttering 
oonnterfeit  money,  it  is  the  practice,  for  the  purpose  of  showing  a  guilty  know- 
ledge, to  receive  proof  of  more  than  one  uttering  committed  bj  the  party  about  the 
flame  time,  though  only  one  uttering  be  charged  in  the  indictment. (m)  So,  though 
on  an  indictment  against  a  receiver  for  receiving  several  stolen  articles,  if  it  be 
proved  that  they  were  received  at  several  times,  the  prosecutor  may  be  put  to  his 
election,  yet  evidence  may  be  given  of  all  the  receipts  for  the  purpose  of  proving 
gailty  knowledge. (71)  But  possession  of  other  stolen  property,  being  evidence  of 
stealing,  is  not  admissible  on  an  indictment  for  receiving  stolen  goods  for  the  pur- 
pose of  showing  guilty  knowledge.(o)* 

On  an  information  against  a  publican  for  unlawfully  permitting  prostitutes  to 
asBemble  in  his  house,  evidence  that  some  of  the  same  prostitutes  had  on-  other 
previous  occasions  been  in  the  house  is  admissible,  in  order  to  prove  his  knowledge 
of  their  character. ( p) 

*0n  an  indictment  for  obtaining  money  on  a  chain  by  falsely  pretending  r:|c9oo 
that  it  was  a  silver  chain,  it  was  held  admissible  to  prove  that  the  prisoner,  ^ 

(y)  Rex  r.  Westwood,  4  C.  &  P.  647  (19  E.  C.  L.  R.).  In  Rex  v.  Salisbury,  supra,  Pat- 
tesoD,  J.,  stated  that  he  refased  to  admit  the  evidence  in  this  case  on  the  ground  that  be 
did  not  think  it  necessary  in  support  of  the  offence  charged. 

{k)  See  antf,  vol.  2,  p.  836,  et  teg.j  and  the  cases  there  cited,  viz.,  Wylie's  case,  1  New 
Rep.  92 ;  a.  c,  2  Leach  983 ;  Rex  p.  Ball,  Russ.  k  Ry.  132  ;  1  Campb.  324.  So  the  posses- 
ftioD  of  other  forged  instruments  may  be  proved  as  evidence  of  a  guilty  knowledge :  ante^ 
vol.  3,  p.  836 ;  Rex  v.  Uough,  R.  k  R.  120  ;  but  there  must  be  regular  proof  that  they  are 
forged:  antej  vol.  2,  p.  841 ;  Rex  v.  Millard,  R.  k  R.  245.  It  has  been  questioned  whether 
it  may  be  proved  that  the  prisoner  had  uttered  forged  bills  or  notes  of  a  different  kind: 
Bajley  on  Bills,  4th  ed.  450.  But  see  anU^  vol.  2.  p.  838.  Where  the  second  uttering 
^ti  made  the  subject  of  a  distinct  indictment,  Vaughan,  B.,  held  that  it  could  not  be 
glTCD  in  evidence  to  show  a  guilty  knowledge:  Rex  r.  Smith,  2  C.  &  P.  633  (12  E.  C.  L. 
2.);  bnt  see  the  cases,  ante^  vol.  2,  p.  841. 

(I)  Where  in  an  action  on  several  bills  of  exchange  drawn  by  one  Skull,  the  question 
"vu  whether  the  defendant  had  accepted  them,  and  his  name  appeared  on  each  as  ac- 
ceptor, and  evidence  was  given  for  the  plaintiff  that  the  signatures  were  those  of  the  de- 
ieidant,  and  for  the  defendant  that  the  signatures  were  forgeries,  and  the  defendant  pro- 
posed to  prove  that  a  number  of  bills  and  other  papers  had  been  taken  away  by  the 
pUintiflT's  brother  from  Skull's  house,  and  that  among  the  bills  so  taken  away  were 
•ereral  bills  on  which  the  defendant's  signature  appeared,  which  signature  was  forged; 
ttdtbat  the  plaintiff  had  been  circulating  such  forged  bills  since  ;  and  it  was  contended 
^t  the  jury  would  be  at  liberty  to  infer  that  the  bills  on  which  the  action  was  brought 
"^trepart  of  the  bills  so  taken  from  Skull's  house;  Tindal,  G.  J.,  rejected  the  evidence, 
^it  was  held  that  he  was  right  in  so  doing,  as  it  clearly  would  have  been  inadmissible 
«»tn  indictment  for  forgery:  Griffits  r.  Payne,  11  A.  A  E.  131  (39  E.  C.  R.  R.). 

in)  Ante,  vol.  1,  p.  127,  and  see  Reg.  v.  Jarvis,  Dears.  C.  C.  552,  antt,  vol.  1,  p.  131,  and 
**%•  9.  Weeks,  L.  k  G.  18,  ante,  vol.  1,  p.  118. 

(a)  Rex  r.  Dunn,  R.  k  M.  G.  G.  R.  146. 

(•)  Reg.  p.  Oddy,  2  Den.  C.  C.  264,  ante,  vol.  2.  p.  570. 

ip)  Parker  v.  Green,  2  B.  &  S.  299  (110  E.  G.  L.  R.). 

^Eridmce   of  the   prisoner's   false   representations,    relating   to  a   forged   bank-note 

ottered  by  him,  are  admissible  to  evince  his  guilty  knowledge:  State  v.  Smith,  5  Day  175. 

^^eoce  of  a  prisoner's  endeavors  to  engage  a  person  to  procure  for  him  counterfeit 

•••er— of  his  declared  intention  to  become  acquainted  with  a  counterfeiter,  and  to  re- 

^etoa  place  near  his  re$»idence — is  admissible,  on  a  prosecution  for  passing  a  coun- 

^eitnote,  to  prove  the  tcienter:  Finn  v.  Gomm.,  5  Rand.  701.     On  the  trial  of  an  indict- 

^tfor  parsing  a  counterfeit  bank-note  or  check,  after  evidence  that  the  prisoner  passed 

^CBote  and  that  it  was  counterfeit,  evidence  that  the  prisoner  had  in  his  possession  and 

^pted  to  pass  other  counterfeit  notes  of  the  same  kind   to  other  persons  the  day 

^^be  passed  these  in  the  indictment  mentioned,  is  admissible  to  prove  the  teienter : 

tsdrick  t,  Comm.,  5  Leigh  708. 
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a  few  days  afterwards,  offered  a  chain  similar  in  appearance  to  another  pawnbroker, 
requesting  him  to  advance  ten  shillings  upon  it,  and  that  twenty-six  similar  chains 
were  found  on  the  prisoner  when  he  was  apprehended. (g)  But  on  an  indictment 
for  obtaining  money  by  false  pretences,  it  has  since  been  held  that  evidence  of 
obtaining  money  by  similar  false  pretences  within  a  week  afterwards  was  not  admis- 
sible for  the  purpose  of  proving  the  intent  with  which  the  money  was  obtained.(r) 
If  it  be  material  to  show  the  intent  with  which  the  act  charged  was  done,  evi- 
dence may  be  given  of  a  distinct  offence  not  laid  in  the  indictment.  Thus  upon  an 
indictment  for  maliciously  shooting,  if  it  be  questionable  whether  the  shooting  was 
by  accident  or  design,  proof  may  be  given  that  the  prisoner  at  another  time  inten- 
tionally shot  at  the  same  person. («)  So  on  an  indictment  for  arson  of  a  house,  pre- 
vious attempts  to  set  it  on  fire  have  been  held  admissible,  though  not  proved  to 
have  been  made  by  the  prisoner,  for  the  purpose  of  showing  that  the  fire  was  not 
accidental. (^)  So  on  an  indictment  for  setting  fire  to  a  rick  by  discharging  a  gun 
very  near  to  it,  evidence  is  admissible  that  it  had  been  on  fire  the  day  before,  and 
that  the  prisoner  was  then  near  it  with  a  gun  in  his  hand.(t£)  So  where  upon  an 
indictment  for  robbery  it  appeared  that  the  prisoners  went  with  a  mob  to  the  prose- 
cutor's house,  and  one  of  the  mob  went  up  to  him,  and  very  civilly,  and,  as  the 
prosecutor  then  believed,  with  a  good  intention,  advised  him  to  give  them  some- 
thing to  get  rid  of  them,  and  prevent  mischief,  upon  which  the  prosecutor  gave 
them  the  money  laid  in  the  indictment ;  it  was  held  that  for  the  purpose  of  showing 
that  this  was  not  bond  fide  advice,  but,  in  reality,  a  mere  mode  of  robbing  the 
prosecutor,  evidence  was  admissible  of  other  demands  of  money  made  by  the  same 
mob  at  other  houses,  before  and  afler  the  particular  transaction  at  the  prosecator^s 
house,  but  in  the  course  of  the  same  day,  and  when  any  of  the  prisoners  were  pre- 
sent, (v)  So  upon  an  indictment  for  administering  sulphuric  acid  to  horses  with 
intent  to  kill  them,  it  has  been  held  that  the  prosecutor  is  not  confined  to  the  proo; 
of  a  single  act  of  administering,  but  that  other  acts  of  administering  may  be  givei^^ 
in  evidence  to  show  whether  it  was  done  with  the  intent  charged  in  the  indict*— 
ment.(tr)  So  where  upon  an  indictment  for  robbing  the  prosecutor  of  his  ooat,  th^^ 
robbery  having  been  committed  by  the  prisoner's  threatening  to  charge  the 
cutor  with  an  unnatural  crime,  Holroyd,  J.,  received  evidence  of  a  second  ineffeeti 
MOQri  ""attempt  to  obtain  a  £1  note  the  following  evening  by  similar  threats, 

^  upon  a  case  reserved  the  judges  were  of  opinion  that  the  evidence  was  adm 
sible  to  show  that  the  prisoner  was  guilty  of  the  former  transaction. (x)     On 
prosecution  for  a  libel,  the  publication  of  other  libels  by  the  defendant,  not  laid         j 
the  indictment,  may  be  given  in  evidence,  to  show  quo  animo  the  defendant  pm^MJ 

lished  that  in  question.(^)     On  the  trial  of  an  indictment  for  murder,  foiUL ac 

grudges  and  antecedent  menaces  are  admitted  to  be  given  in  evidence  as  proof        c 
the  prisoner's  malice  against  the  deceased.(z)     And  it  has  been  considered,  i 


{q)  Reg.  V  Roebuck,  D.  k  B.  24. 

(r)  Reg.  V.  Holt,  Bell  C.  C.  280,  ante^  vol.  2,  p.  691.     This  case  was  not  argued ;  and 
coDviction  in  Reg.  v.  Roebuck,  supra,  was  afiBrraed  without  any  reference  to  the  adi 
sion  of  the  evidence  stated  in  the  text.     Possibly  in  this  case  the  possession  of  sii 
fabricated  chains  may  have  been  considered  like  the  possession  of  other  counterfeit 
in  mint  cases,  and  in  Reg.  v.  Holt,  it  may  have  been  considered  that  the  subsequent 
pretence  could  not  prove  the  intent  of  the  previous  false  pretence. 

(*)  Rex  V.  Yoke,  R.  &,  R.  531. 

(t)  Reg.  V.  Bailey,  2  Cox  G.  C.  311,  Pollock,  G.  B.,  ante^  vol.  2,  p.  1052  ;  and  see  B»  ^.  f* 
Taylor,  5  Cox  C.  C.  138,  and  other  cases,  ante,  vol.  2,  p.  1052. 

(u)  Reg.  V.  Dossett,  2  C.  A  K.  306  (61  B.  C.  L.  R.),  Maule,  J. 

(v)  Rex  V.  Winkworth,  4  G.  &  P.  444  (19  E.  G.  L.  R.),  Parke,  J.,   Alderson,  J.,       ^nd 
Yaughan,  B.,  and  Lord  Tenterden,  C.  J.,  auerwards  concurred  in  opinion. 

(it)  Rex  V.  Mogg,  4  C.  &  P.  364  (19  E.  G.  L.  R.),  Park,  J.  A.  J. 

(z)  Rex  p.  Egerton,  R.  &  R.  375 ;  s.  c,  mentioned  by  Holroyd,  J.,  in  Rex  v.  Ellis,  ^fUi, 
p.  281. 

(y)  Ante,  vol.  1,  p.  369 ;  Stuart  v,  Lovell,  2  Stark.  N.  P.  G.  95  (3  E.  C.  L.  R.).   Sofofew- 
quent  letters  relating  to  the  same  subject,  although  libellous  themselves,  are  admisfibfe 
in  an  action  for  a  libel,  and  although  such  libel  needs  no  explanation :  Pearson  v.  Leatj- 
tre,  5  M.  &  Gr.  700  (44  E.  G.  L.  R.). 

(i)  1  Phil.  Ev.  476.     So  the  declarations  of  the  prisoner,  and  the  seditious  laogoigi 
used  by  him,  are  clearly  admissible  in  evidence  on  an  indictment  for  high  treasoa,  a* 
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ease  where  three  persons  were  charged  with  uttering  a  forged  note,  that  other  acts 
done  by  all  of  them  jointly,  or  any  of  them  separately,  shortly  before  the  offence, 
may  be  given  in  evidence  to  show  the  confederacy  and  common  purpose,  although 
such  acts  constitute  distinct  felonies. (a)  On  an  indictment  for  sending  a  threaten- 
ing letter,  prior  and  subsequent  letters,  from  the  prisoner  to  the  party  threatened, 
may  be  given  in  evidence,  as  explanatory  of  the  meaning  and  intent  of  die  particular 
letter  on  which  the  indictment  is  framed.(^)^ 

Where  on  an  indictment  for  setting  fire  to  a  shed  some  evidence  was  given  that 
the  prisoner  had  been  seen  going  away  from  the  shed ;  Willes,  J.,  held  that  it 
could  not  be  proved  that  a  few  days  previously,  in  consequence  of  the  barking  of  a 
dog,  the  prosecutor's  family  had  gone  out,  and  seen  another  shed  on  fire,  and  the 
prisoner  and  his  wife  standing  at  their  back  door  laughing,  and  looking  on,  and 
that,  when  a  member  of  the  prosecutors  family  went  to  get  a  bucket  of  water  to  put 
tbe  fire  out,  the  prisoner  came  behind  her  and  upset  her,  and  prevented  her  doing 
80.(66)  It  seems  very  strange  that  it  never  occurred  to  any  one  that  this  evidence 
was  cleariy  admissible,  as  very  cogent  proof  of  malice  against  the  prosecutor. 

Evidence  of  the  murder  of  one  person  may  be  given  upon  the  trial  for  the  murder 
of  another  person,  if  such  evidence  tends  to  show  that  the  prisoner  might  have  had 
a  motive  arising  out  of  the  other  murder  for  committing  the  murder  with  which  he 
18  charged.  Upon  an  indictment  for  the  murder  of  one  Hemmings,  it  was  opened 
that  great  enmity  existed  between  Parker,  the  rector  of  a  parish,  and  his  parish- 
ioners, and  that  the  prisoner  had  used  expressions  of  enmity  against  the  rector,  and 
had  said  he  would  give  £50  to  have  him  shot,  and  that  the  rector  was  shot  by  Hem- 
mings,  and  that  the  persons  who  had  employed  him,  fearing  they  should  be  dis- 
covered as  having  hired  him  to  murder  the  rector,  had  themselves  murdered  Hem- 
mings;  and  that  Hemmings'  bones  had  been  found  in  a  barn  occupied  by  the 
prisoner  at  the  time  of  the  murders.     After  evidence  had  been  given  of  declarations 

plaining  bis  conduct,  and  showing  the  nature  and  object  of  the  conspiracj :  Rex  v.  Wat- 
iOD,  2  SUrk.  N:  P.  C.  134  (3  E.  C.  L.  R.) ;  1  Phill.  Ev.  471.  On  a  trial  for  mnrder,  Cress- 
well,  J.,  and  Williams,  J.,  were  rather  inclined  to  reject  eTidence  of  what  the  prisoner  had 
done  to  the  deceased  ten  days  before  the  cause  of  death,  no  declaration  accompanying  the 
act ;  neither  the  evidence  proposed  to  be  given  nor  the  cause  of  death  is  stated.  The  ob- 
jection was  that  the  act  done  could  have  no  tendency  to  show  subsequent  intention :  Reg. 
t.  Hobbs,  6  Cox  C.  C.  223.  In  many  cases  evidence  of  previous  violence  has  been  given 
ia  cases  of  murder  without  objection,  and  such  evidence  clearly  tends  to  prove  ill-will. 

(a)  Rex  V.  Tattersall,  MS.,  Bayley,  J. ;  antey  vol.  1,  p.  50. 

(6)  Robinson's  case,  2  Leach  749 ;  2  East  P.  C.  c.  23,  s.  2,  p.  1110 ;  ante^  p.  211. 

\bb)  Reg.  V.  Harris,  4  F.  &  F.  342. 

^  On  the  trial  of  an  indictment  for  having  in  possession  a  counterfeit  bank  bill  with  in- 
tent to  pass  it  as  true,  knowing  it  to  be  counterfeit,  evidence  that  the  defendant  had  passed 
other  counterfeit  bills,  is  admissible  to  show  his  knowledge  that  the  bill  mentioned  in  the- 
iodictment  was  counterfeit ;  but  his  conversation  respecting  a  bill  which  he  had  passed,  if 
Bide  after  he  passed  it,  is  not  admissible  to  prove  the  fact  that  such  bill  was  counterfeit, 
vithout  the  production  of  the  bill  itself,  or  proof  that  it  is  destroyed  or  is  in  the  posses- 
lion  or  control  of  the  defendant :  Gomm.  v.  Bigelow,  8  Mete.  235.   On  the  trial  of  a  person 
durged  with  passing  counterfeit  bank-notes,  it  is  competent  to  prove  he  has  passed  other 
ooBDterfeit  paper  without  producing  such  paper,  if  it  be  out  of  the  jurisdiction  of  the 
court :  Reed  r.  State,  15  Ohio  217.     On  the  trial  of  an  indictment  for  uttering  and  pub- 
liahing  as  true  a  (orged  bank  bill,  to  prove  the  teienter^  it  is  admissible  to  show  that  the 
priaoner  had  passed  other  forged  bills  for  which  indictments  were  pendint;  against  him  : 
State  «.  Williams,  2  Rich.  418 ;  Comm.  v.  Steam,  10  Mete.  256.    Where  there  is  a  question 
of  intent  or  of  guilty  knowledge,  proof  of  other  acts  of  a  similar  nature  with  those  consti- 
tntiag  the  principal  charge,  with  a  view  to  establish  such  intent  or  knowledge,  are  some- 
times admissible :  People  v.  Uopson,  1  Denio  574.     On  the  trial  of  an  indictment  contain- 
iog  a  single  count  for  an  offence  of  assault  and  battery,  and  resisting  an  officer  in  the  exe- 
CBtion  of  process,  the  prosecution,  after  proving  an  assault  and  one  act  of  resistance  can- 
lot  give  evidence  of  a  similar  offence  committed  at  another  time  :  Ibid.     On  an  indict- 
aent  for  an  assault  with  intent  to  commit  a   rape,  evidence  af  previous  assaults  on  the 
KotecBtrix  are  admissible  to  show  the  intent  with  which  the  assault  in  question  was  com- 
Bitied :  Williams  v.  State,  8  Humph.  585.     When   an  indictment  alleges   that  a  party 
*tteapted  to  set  fire  to  a  dwelling-house,  with  intent  to  burn  it  by  attempting  to  set  fire 
toiaother  building,  the  jury  are  authorized  to  infer  the  alleged  intent  from  the  evidence 
Wifsetiag  the  attempt  to  set  fire  to  the  other  building :  Comm.  v.  Harney,  10  Mete.  422. 
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of  the  prisoDcr,  showing  that  he  entertained  malice  against  the  rector,  it  was  pro- 
posed to  show  that  Hemmings  was  the  person  by  whom  the  rector  was  murdered ; 
it  was  objected  that  this  was  not  admissible,  as  the  rector*s  death  was  not  the  sub- 
ject of  the  present  inquiry.  Littledale,  J.:  ''I  think  that  I  must  receive  the 
*2Qm  *6vidence.  On  the  part  of  the  prosecution  it  is  put  thus — that  the  prisoner 
^  and  others  employed  Hemmings  to  murder  Mr.  Parker,  and  that  he  being 
detected,  the  prisoner  and  others  then  murdered  Hemmings,  to  prevent  a  discovery 
of  their  own  guilt ;  now,  to  ascertain  whether  or  not  that  was  so  in  point  of  &ct, 
it  is  necessary  that  I  should   receive  evidence  respecting  the   murder  of  Mr. 

Parker."(o) 

Upon  an  indictment  for  murder  by  poisoning  with  arsenic,  on  the  3d  of  Novem- 
ber, 1816,  evidence  was  given,  without  objection,  that  on  the  19th  of  October  pre- 
viously the  deceased  drank  tea  with  the  prisoner,  upon  which  occasion  she  was 
seized  with  sickness,  and  much  indisposed  -,  and  that  on  the  3d  of  November  she 
again  drank  tea  w^ith  the  prisoner,  and  was  afterwards  taken  ill  in  the  same  manner, 
but  more  violently  than  before.(c?)  So  on  an  indictment  for  murder  by  prussic 
acid,  administered  in  porter  on  the  1st  of  January,  evidence  was  given,  without 
objection,  tdat  in  September  previously  the  prisoner  had  visited  the  deceased  and 
sent  for  some  porter,  and  that  after  the  prisoner  lefl  the  deceased  was  very  sick 

and  ill.(0 

If  a  person  were  charged  with  having  wilfully  poisoned  another,  and  it  was  a 
question  whether  he  knew  a  certain  white  powder  to  be  arsenic,  evidenpe  would  be 
admissible  to  show  that  he  knew  what  the  powder  was,  because  he  had  administered 
it  to  another  person  who  had  died,  although  that  might  be  proof  of  a  distinct 
felony.(/) 

The  prisoner  was  indicted  for  the  murder  of  her  husband,  Richard  Greering,  in 
September,  1848,  by  arsenic.     She  was  also  charged  in  three  other  indictments 
with  the  murder  of  her  son  George  by  arsenic  in  December,  1848,  of  her  son  James 
by  arsenic  in  March,  1849,  and  of  an  attempt  to  murder  her  son  Benjamin  by^^ 
arsenic  in  April,  1849.(^)     On  the  part  of  the  prosecution  evidence  was  tendered^ 
of  a  post-mortem  analysis  of  the  intestines,  of  the  contents  of  the  stomach,  heart.  -^ 
&c.,  of  Richard,  James,  and  George,  and  also  a  medical  analysis  of  the  vomit  o^  «. 
Benjamin,  who  was  still  alive,  in  order  to  show  that  arsenic  had  been  taken  intoth^ 
stomach  of  the  three  latter  persons ;  that  two  of  them  had  died  of  poison,  and  thi 
the  symptoms  of  all  the  four  were  the  same.     Evidence  was  also  tendered  that  tl 
four,  during  their  lives,  lived  with  the  prisoner,  and  formed  part  of  her  family ;  thi 
she  generally  made  tea  for  them,  cooked  their  victuals,  and  distributed  the  same 
them  on  their  leaving  the  house  to  go  to  their  work  in  the  morning.     It  was  o1 
jected  that  the  facts  proposed  to  be  proved  took  place  after  the  death  of  the  hi 
band,  and  the  effect  of  them  was  to  show  that  the  three  cases  of  poisoning  w( 
felonious.(A)     It  was  answered  that  the  evidence  was  admissible  in  order  to  proi 

*2Qn  °^*  ^^^  ^^^  prisoner  had  feloniously  poisoned  *the  deceased,  but  that  t~ 1 

^  deceased  had  in  fact  died  of  poison  administered  by  someone ;  and,  secom 
for  the  purpose  of  proving  that  the  death  of  the  husband  was  not  accideol 
Pollock,  C.  B. :  ^^  I  am  of  opinion  that  evidence  is  receivable  that  the  death  of  l^^fa 
three  sons  proceeded  from  the  same  cause,  namely,  arsenic.     The  tendency  o 

such  evidence  is  to  prove,  and  to  confirm  the  proof  already  given,  that  the  deatfa^i_  o 
the  husband,  whether  felonious  or  not,  was  occasioned  by  arsenic.  In  this  vie^^^^  oi 
the  case  I  think  it  wholly  immaterial  whether  the  death  of  the  sons  took  plK  Jioe 
before  or  afler  the  death  of  the  husband.      The  domestic  history  of  the  hs^L^Uj 

(c)  Rex  V.  Clewes,  4  C.  &  P.  221  (19  E.  C.  L.  R.). 

(rf)  Rex  V.  Donnall,  2  C.  &  K.  308  (61  E.  C.  L.  R.),  note,  Abbott,  J. 

(e)  Reg.  V.  Tawcll,  2  C.  A  K.  309  (61  E.  C.  L.  R.),  note,  Parke,  B. 

(/)  Reg.  V.  Dossett,  2  C.  A  K.  306  (61  E.  C.  L.  R.),  per  Maule,  J. 

(g)  Benjamin  had  stated  to  the  surgeon  who  attended  him,  that  his  symptoms  were  pne- 
ciselj  the  same  as  those  exhibited  by  his  father  and  his  two  brothers,  and  this  statenoeiit 
had  been  reduced  into  writing,  and  read  over  to  the  prisoner,  and  she  said,  '^It  is  quite 
right." 

(h)  It  was  conceded  that  the  evidence  would  have  been  admissible  had  the  deaths  taken        \ 
place  previously  to  the  death  of  the  husband. 
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during  the  period  that  the  four  deaths  occurred  is  also  receivable  in  evidence  to 
show  that  during  that  time  arsenic  had  been  taken  by  four  members  of  it,  with  a 
view  to  enable  the  jury  to  determine  whether  such  taking  was  accidental  or  not. 
The  evidence  is  not  inadmissible  by  reason  of  its  having  a  tendency  to  prove  or  to 
create  a  suspicion  of  a  subsequent  felony,  "(i) 

The  prisoner  and  his  wife  were  indicted  for  the  murder  of  his  mother  by  poison. 
The  prisoner's  former  wife  died  in  March,  1861,  and  his  present  wife  was  then  their 
servant.  The  prisoner's  mother  lived  with  him  after  his  second  marriage,  and  died 
in  December,  1861.  He  sold  arsenic  for  agricultural  purposes,  and  there  was  evi^ 
dance  of  administration  by  the  prisoners  of  articles  of  food  in  which  arsenic  might 
be  contained,  and  of  arsenical  symptoms  following.  There  was,  htfwever,  evidence 
that  three  horses,  one  of  them  belonging  to  the  male  prisoner,  had  been  accidentally 
poisoned  by  arsenic,  and  that  some  of  his  customers,  against  whom  he  was  not 
supposed  to  have  any  ill-feeling,  had  suffered  from  arsenical  symptoms,  evidently 
arising  from  some  accident ;  and  it  was  held  that,  in  order  to  prove  that  the  admin- 
istration of  the  poison  to  the  mother  was  wilful,  evidence  was  admissible  of  the 
circumstances  which  attended  the  death  of  the  first  wife,  and  to  show  that  she  had 
died  of  arsenic,  (y) 

The  facts  of  Reg,  v.  Gamer,  3  F.  &  F.  681 ,  are  much  better  stated  in  4  F.  &  F. 
346.     The  husband  kept  a  general  shop,  in  which  he  had  a  considerable  quantity  of 
srsenic,  which  he  was  in  the  habit  of  selling  to  farmers,  and  occasionally  supplied 
milk  to  neighboring  families.     He  had  a  beershop  near,  kept  by  a  woman  named 
Shepherd.     Jemima  Garner,  the  husband's  mother,  had  resided  with  him  for  a 
abort  time  before  her  death,  and  quarrels  arose  between  her  and  the  husband  and 
^fe,  and  various  expressions  of  ill-will  borne  by  the  wife  to  J.  Garner  were  proved. 
jfi  short  time  before  J.  Gamer's  death,  the  wife  had  expressed  jealousy  of  Shep- 
lierd ;  and  Shepherd's  children  were  seized  with  violent  sickness,  followed  by  great 
-thirst,  ailer  taking  some  milk  sent  by  the  wife.     Shepherd  gave  the  rest  of  the 
Kuilk  to  Mrs.  Mann,  and  all  who  partook  of  it  were  affected  in  the  same  way.     The 
following  day  Shepherd's  girl,  who  went  for  milk,  was  told  by  the  wife  to  take  a 
particular  can  out  of  two  standing  together.     She  took  the  other  whilst  the  wife's 
CMck  was  tamed,  and  on  that  day  Shepherd's  children  were  not  affected;  but  several 
persons   in  Gamer's  house  who  had  eaten  rice  pudding  made  with  milk  were 
^iied  with   sickness,   followed  by   violent   thirst.      J.   Garner   had   eaten    part 
^f  this  pudding,  and  was  taken  ill  like  the  others.     She  was  attended  during  her 
i-Hness  by  the  wife,  who  prepared  all  her  meals,  and  died.     In  the  course  of  her 
xJbess  she  had  shown  constant  symptoms  of  the  presence  of  an  irritant  poison  in 
%er  stomach.     Two  or  three  months  after  her  death  the  horse  of  another  person, 
^^ainst  whom   the  wife  whs  supposed  to  have  a  spite,  and  two  other  horses  were 
poifloned  with  arsenic  in  the  prisoners'  stables.     In  consequence  of  what  then  trans- 
pired the  body  of  J.  Garner  was  taken  up  and  found  to  contain  arsenic  enough  to 
^sage  death.     The  body  of  the  husband's  first  wife  was  then  exhumed,  and  also 
^OQod  to  contain  arsenic.     She  had  died  in  March,  and  J.  Garner  in  the  December 
following.     All  the  food  of  the  first  wife  was  prepared  for  her  by  the  second  wife, 
^beo  a  servant  in  the  house,  and  both  the  first  wife  and  Shepherd,  who  attended 
1^  and  occasionally  tasted  the  food  prepared  for  her.  showed  symptoms  of  poisoning 
^  arsenic  during  the  whole  continuance  of  the  illness,  while  the  prisoners,  who 
'^'ere  the  only  other  persons  in  the  house,  were  not  affected.     All  these  facts  were 
^en  in  evidence  for  the  purpose  of  showing  that  J.  Gamer  died  of  poison  wilfully 
^nioistered  to  her  by  the  prisoners.     The  case  is  said  to  have  been  privately  argued 
wefore  Willes,  J.,  who  held  the  evidence  admissible. 

The  prisoner  was  indicted  for  the  murder  of  Ann  James,  the  keeper  of  an  eating- 
wwae,  of  which  the  prisoner  was  the  manager  She  had  had  living  with  her  Mrs. 
'^otDsend,  William    Thomas,  and  Martin   Townsend,  and  was  visited  by  Jane 

(i)Reg.  9.  Geering,  18  Law  J.  (N.  S.)  M.  C.  215.  Pollock,  C.  B.,  who  coasulted  Alder- 
*^tB.,  and  Talfourd,  J.,  and  ihej  agreed  with  him  in  opinion,  and  therefore  the  point 
^uiuH  reierved.  The  prisoner  was  executed.  The  G.  B.  spoke  as  if  the  third  son  \md 
^whenever  he  mentioned  the  number  of  deaths. 

U)  B«f.  9,  Qamer,  3  F.  &  F.  681,  Willes,  J.,  after  consulting  Pollock,  C,  B. 
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Cafferata  and  her  husband.  Between  September  and  the  February  following  Mn. 
Townsend,  William  and  Thomas  Townsend,  successively  sickened  and  died,  after 
very  short  illness,  which  in  each  case  exhibited  exactly  similar  symptoms.  In 
February  Mrs.  James,  who  had  long  been  ill,  became  worse,  and  so  continued  until 
June,  when  she  died,  and,  on  examination  of  her  body,  traces  of  a  sufficient  quan- 
tity of  antimony  to  have  caused  death  were  found.  The  other  bodies  were  examined, 
and  all  found  to  be  saturated  with  antimony.  Evidence  given  before  the  magistrate 
established  in  his  opinion  a  primd  facte  case  as  to  all  four  deaths  against  the  pri- 
soner. The  prosecution  proposed  to  give  evidence  of  the  three  other  deaths — 1st) 
*9Q91  ^  exclude  the  supposition  of  accidental  poisoning  in  the  present  case ;  2d, 
^  to  show  that  the  prisoner  had  then  '^'antimony  in  his  possession,  but  this 
could  only  be  done  by  proving  that  he  administered  something  to  two  of  them,  and 
that  antimony  was  found  in  them,  and  that  they  died  of  it ;  3d,  in  order  to  excul- 
pate Mrs.  Cafferata,  whom  the  prisoner  charged  with  poisoning  Mrs.  James,  it  was 
material  to  prove  that  she  could  not  possibly  have  poisoned  one  of  the  other  three; 
4th,  as  it  would  be  competent  to  the  prisoner  to  prove  that  when  all  the  others  sickened 
and  died  he  was  absent  and  could  not  have  poisoned  them,  so  evidence  might  be 
given  to  prove  that  the  prisoner  poisoned  the  whole,  from  the  four  crimes  being  so 
connected  as  to  be^substantially  but  one  transaction.  With  reference  to  the  present 
question  it  was  answered — 1st,  that  the  evidence  would  not  exclude  the  supposition 
of  accident  in  Mrs.  James's  case ;  if  the  three  others  were  wilfully  poisoned  by 
some  one  it  would  not  prove  as  against  the  prisoner  that  Mrs.  James  s  death  was 
not  accidental ;  2d,  that  the  mere  fact  of  "  somethwg"  being  administered  by  the 
prisoner,  and  of  antimony  being  found  in  the  bodies,  did  not  prove  possession  by 
the  prisoner  of  antimony  at  the  time  of  Mrs.  James's  death ;  the  "  something" 
might  have  been  exhausted  by  the  three  former  poisonings ;  3d,  that  evidence 
exculpate  Mrs.  Cafferata  was  wholly  collateral,  unless  the  prisoner  attempted 
prove  her  guilt;  4th,  that  the  prisoner  could  not  prove  that  he  did  not  poison 
three  others.  Martin,  6.,  after  consulting  Wilde,  B.,  refused  to  admit  the 
dence.(A;) 

So  evidence  may  be  given  of  other  wounds  inflicted  by  the  prisoner  on  othi 
persons  at  the  same  time  and  place  for  the  purpose  of  identifying  the  instnim< 
used.     On  an  indictment  for  maliciously  stabbing  it  appeared  that  the  prisom 
stabbed  both  the  prosecutor  and  Redman  at  the  same  time  and  place,  and  it 
held  that  evidence  might  be  given  of  the   shape  of  the  wound   inflicted  u 
Bedman  for  the  purpose  of  identifying  the  instrument  with  which  the  wound 
inflicted  on  the  prosecutor. (A     Where  on  a  trial  for  murder  it  appeared  that  th 
grenades  bad  been  exploded,  by  one  of  which  the  deceased  was  killed,  it  was  ~ 
that  evidence  of  the  nature  of  the  wounds  inflicted  at  the  same  time  on 
persons,  who  were  killed  or  wounded,  was  admissible  for  the  purpose  of  sho 
the  character  of  the  grenades,  which  were  the  first  instruments  of  the  kind  wh 
had  been  U8ed.(m) 

We  have  seen  that  on  an  indictment  for  embezzlement  where  the  entries  of  si 
were  correct,  but  the  castings  up  incorrect,  a  series  of  similar  errors  in  casting 
*2931  ^^^^  previously  and  subsequently  to  the  cases  to  which  the  indict 

-I  referred,  were  held  ^admissible  in  order  to  negative  the  defence  that 
were  merely  accidental  errors,  (n) 

Where  on  a  trial  for  rape  it  was  elicited  on  cross-examination  that  the  act    Tiad 


{k)  Reg.  V.  Winslow,  8  Cox  G.  G.  397.    The  proposed  evidence  is  not  stated.    This 
is  opposed  to  all  the  preceding  cases,  none  of  which  was  cited.    At  most  it  can  onl.^'  be 
taken  to  show  that  the  learned  judges  in  their  discretion  did  not  think  fit  to  admit     the 
evidence.  With  the  utmost  deference  to  their  opinion,  it  seems  to  have  been  the  verj   case 
in  which  the  evidence  ought  to  have  been  admitted ;  for  it  would  have  most  effectua/// 
tended  to  show  that  the  opinion  of  the  medical  men  that  the  particular  death  was  eeLoaed 
by  poison,  and  that  that  poison  was  antimony,  was  correct.     It  would  also  have  Biroaglf 
tended  to  prove  that  the  antimony  was  not  taken  accidentally. 

(I)  Rex  V.  Fursey,  6  G.  &  P.  81  (25  E.  G.  L.  R.),  Parke,  J.,  and  Qaselee,  J. 

(m)  Reg.  V,  Bernard,  1  F.  &  F.  240,  Lord  Gampbell,  G.  J.,  Pollock,  G.  B.,  Erie,  J.,  ui 
Gresswell,  J. 

(n)  Reg.  V,  Richardson,  2  F.  &  F.  343,  ante^  vol.  2,  p.  464. 
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Dot  caused  any  pain,  Rolfe,  B.,  held  that  it  might  be  proved  on  re-examination  that 
the  prisoner  had  done  the  same  thing  on  previous  occasions ;  for  that  evidence 
tended  to  explain  the  fact  that  the  act  in  question  had  not  caused  any  pain.(o) 

1£  a  prisoner  call  evidence  to  prove  an  alibi,  evidence  may  be  given  in  reply,  for 
the  purpose  of  rebutting  the  alibi,  that  the  prisoner  committed  another  robbery 
near  the  place  where  the  offence  charged  was  committed.  On  an  indictment  for 
robbery  the  defence  was  an  alibi,  and  in  order  to  show  that  the  prisoner  was  near 
the  place  of  the  robbery  at  the  time  it  was  committed,  Alderson,  6.,  held  that  a 
witness  might  be  examined  to  show  not  merely  that  he  had  been  accosted  by  the 
prisoner  on  the  road  shortly  before  the  prosecutor  was  robbed,  but  that  he  had  also 
been  in  fiict  robbed  by  the  party  who  accosted  him.(^) 

On  an  indictment  for  abusing  a  child  under  the  age  of  ten  years,  the  first  occa- 
sion spoken  to  by  the  child  was  a  Thursday  morning,  on  which  the  prisoner  threat- 
ened to  beat  her  if  she  told,  and  it  was  held  that  evidence  of  subsequent  perpetra- 
tions of  the  offence  on  Saturday  and  Monday  was  admissible.  Willes,  J. :  ^*  The 
practice  is,  no  doubt,  in  the  discretion  of  the  court,  to  call  on  the  prosecution  to 
elect,  but  that  is  a  course  never  taken  where  the  acts  are  all  in  substance  part  of 
the  same  transaction ;  and  here,  in  my  opinion,  it  is  so.  It  has  repeatedly  appeared 
to  me,  in  cases  of  this  sort,  that  the  man,  by  a  threat  of  violence,  deters  the  child 
ftom  complaining,  and  thus  acquires  a  species  of  influence  over  her  by  terror,  which 
enables  him  to  repeat  the  offence  on  subsequent  occasions,  and  this  seems  to  me  to 
give  a  continuity  to  the  transaction,  which  makes  such  evidence  properly  admis- 

able."(j) 

As  other  acts  and  declarations  of  the  prisoner,  besides  those  charged  in  the  in- 

^etment,  may  be  given  in  evidence  on  the  part  of  the  prosecution,  so  he  himself  in 
lis  defence  may  in  some  cases  prove  other  acts  and  declarations  of  his  own,  as  evi- 
nce of  his  innocence.     Thus  on  a  charge  of  murder,  expressions  of  good-will  and 
acts  of  kindness  on  the  part  of  the  prisoner  towards  the  deceased  are  always  con- 
sidered important  evidence,  as  showing  what  was  his  general  disposition  towards 
the  deceased,  from  which  the  jury  may  be  led  to  conclude  that  his  intention  coidd 
iwt  have  been  what  the  charge  imputes.(r)     So  in  the  case  of  Rex  v.  Lambert,(8) 
irhere  the  supposed  libel,  which  was  the  subject  of  prosecution,  was  contained  in  a 
^iinsraph  of  a  newspaper,  of  which  the  defendants  were  the  printer  and  proprie- 
tor, LokI  Ellenborough,  C.  J.,  held  that  the  defendants  had  a  right  to  have  read  in 
<<rideQce  any  other  paramph  in  the  same  newspaper  connected  with  the  subject  of 
llie  passage  charged  as  libellous  (although  disjointed  ^from  it  by  extraneous   r:|c294 
mtter,  and  printed  in  a  different  character)  for  the  purpose  of  showing  the  *- 
iitcoticm  and  mind  of  the  defendants  with  respect  to  the  specific  paragraph  laid  in 
the  indictment.     And  as  in  trials  for  conspiracies,  whatever  the  prisoner  may  have 
^  or  said  at  any  meeting  alleged  to  be  held  in  pursuance  of  the  conspiracy  is 
lidffliBBible  in  evidence  against  him  on  the  part  of  the  prosecution,  so,  on  the  other 
^d,  any  other  part  of  his  conduct  at  the  same  meetings  will  be  allowed  to  be 
pored  on  his  behalf;  for  the  intention  and  design  of  the  party  at  a  particular  time 
tfe  best  explained  by  a  complete  view  of  every  part  of  his  conduct  at  that  time, 
and  not  merely  from  the  proof  of  a  single  and  insulated  act  or  declaration.(<)     In 
'^  cue  of  Waiker  and  others,  who  were  tried  for  a  conspiracy  to  overthrow  the 
^emmeot,  and  evidence  was  produced,  on  the  part  of  the  prosecution,  to  show 
^  the  conspiracy  existed,  and  was  brought  into  overt  act  at  meetings  in  the  pre- 
*t&ee  of  Walker,  the  counsel  for  the  prisoners  was  allowed  to  ask  a  witness  whether, 
^  lay  of  these  times,  he  had  ever  heard  Walker  utter  any  word  inconsistent  with 
4e  duty  of  a  good  subject.    The  question  was  opposed,  but  held  by  Mr.  J.  Heath 
V>  be  admifldble.     The  prisoner's  counsel  were  also  allowed  in  the  same  case  to 

(•)  lUg.  V.  Chambers,  3  Cox  C.  C.  92.  (p)  Reg.  v,  Briggs,  2  M.  4e  Rob.  199. 

(f  J  Beg.  V.  Reardon,  4  F.  ^e  F.  76.  (r)  1  Phill.  Ev.  470. 

(<)  1  (^mpb.  400,  and  see  Thornton  v.  Stephen,  2  U,  k  Rob.  45.  The  same  was  done 
« Jicwton  V.  Rowe,  Gloucester  Spr.  Ass.  1843,  cor,  Erskine,  J.  MSS.  C.  S.  Q.  So  subse- 
t*(itlftten,  relating  to  the  same  subject, are  admissible  in  an  action:  Pearson  v.  Lemai- 
^  S  V.  4  Or.  700  (44  E.  C.  L.  R.) ;  Camfield  v.  Bird,  3C.  kK,  66. 

(0 1  PhUL  Et.  478. 
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inquire  into  the  general  declarations  of  the  prisoner  at  these  meetin*^,  whether  the 
witness  had  heard  him  say  anything  that  had  a  tendency  to  disturb  the  peace  of 
the  kingdom ;  and  questions  to  the  same  effect  were  put  to  many  other  witnesses  in 
succession,  (m) 

On  the  trial  of  Hardy  for  high  treason,  where  the  overt  act  charged  was  that  the 
prisoner,  for  the  purpose  of  accomplishing  the  treason  of  compassing  the  King's 
death,  did  conspire  with  others  to  call  a  convention  of  the  people,  in  order  that  toe 
convention  might  depose  the  King;  the  counsel  for  the  prisoner  were  allowed  to 
ask  a  witnesH  whether,  before  the  time  of  the  convention  which  was  imputed  to  the 
prisoner,  ho  had  ever  heard  from  him  what  his  objects  were,  and  whether  he  had 
at  all  mixed  himself  in  that  busine8S.(t')  But  the  better  opinion  seems  to  be  that, 
in  order  to  make  such  other  acts  or  declarations  of  the  prisoner  applicable  to  hia 
defence,  it  must  be  shown  that  they  are  in  some  way  connected  with  the  facts 
proved  against  him.(ir)  In  the  eiise  of  Home  Tooke  and  others,  however,  for  high 
treason,  several  publications  having  been  given  in  evidence  on  the  part  of  the 
Crown,  containing  republican  doctrines  and  opinions,  the  distribution  of  which  had 
been  promoted  by  the  prisoners  during  the  period  assigned  in  the  indictment  for 
♦2Q51  ^^  existence  of  the  conspiracy,  the  *pri8oner  was  allowed  to  read  in  his 
^  defence  various  extracts  from  works  which  he  had  published  at  a  former 
period  of  his  life;  and  those  the  jury  were  permitted  to  carry  along  with  them 
when  they  retired  to  consider  of  their  verdict.(x)  But  the  propriety  of  allowing 
such  a  defence  has  been  (juostioned  by  very  high  authority.(y) 

It  may  also  happen  that,  fn)m  the  nature  of  the  offence  charged,  it  is  impossible 
to  confine  the  evidonce  to  proof  of  a  single  transaction.     Thus  on  an  indictment     ,^ 
against  several  defendants  for  a  conspiracy  to  cause  themselves  to  be  believed  per-  — ^, 
sons  of  largo  property,  for  the  purpose  of  defrauding  tradesmen,  Lord  EllenborougL.^^ 
allowed  the  prosecutor  to  prove  various  instances  of  their  giving  false  representatioi 
of  their  circumstances  \{z)  observing  that  the  indictment  was  for  a  conspiracy 
carry  on  the  business  of  common  cheats,  and  cumulative  instances  were  necessary 
prove  the  offence.     The  same  sort  of  evidence,  said  his  lordship,  is  allowed  on 
indictment  for  barratry  ;(a)  and  in  a  prosecution  for  high  treason  itself,  the 
of  all  offences. 

The  rule  is  clear  and  general,  that  no  question  can  be  put  which  is  not  releva^Knt 
to  the  issue  (unless  for  the  purpose  of  impeaching  the  credit  of  a  witness);  but  ttrme 
applicability  of  the  rule  must  obviously  depend  upon  the  particular  circumstances  ^f 
each  individual  case,  and  will  not  admit  of  a  general  demonstration.  It  may,  ho""  ^. 
ever,  be  useful  to  state  some  criminal  cases,  where  questions  as  to  the  relevancy  of 
evidence  have  arisen  and  been  decided.  On  the  trial  of  an  indictment  agai^czist 
several  persons  for  a  conspiracy,  in  unlawfully  assembling  for  the  purpose  of  excitL^  ng 
discontent  and  disaffection,  it  would  be  irrelevant  to  inquire,  on  behalf  of  fl^che 
defendants,  what  the  conduct  of  those,  employed  to  disperse  the  meeting,  may  hi^^ve 


(u)  I  Phill.  Ev.  478,  and  23  St.  Tr.  1131.     See  the  obseryatioDS  of  Alderson,  B.,  in  t^^Ieg. 
v.  Vincent,  9  C.  &  P.  91  (38  E.  C.  L.  R.). 

(v)  24  How.  St.  Tr.  1007.  On  an  indictment  for  a  conspiracj  against  the  defendant 
Brown  (who  was  gone  to  America)  with  intent  to  defraud  Sir  C.  C.  of  a  sum  of  money 
vanced  by  him  bv  way  of  annuity,  some  letters  between  the  defendant  and  Brown  were 
in  evidence  on  the  part  of  the  prosecution,  and  the  defence  was  that  the  defendant 
been  made  a  dupe  by  Brown,  and  was  not  himself  a  participator  in  the  fraud,  and 
Tenterden,  C.  J.,  held  that,  under  the  peculiar  circumstances  of  the  case,  the  whole  ol 
correspondence  between  the  defendant  and  Brown,  on  both  sides,  previously  to  the 
of  the  execution  of  the  annuity  deeds,  was  admissible,  but  that  all  letters  subseqaei^  t  to 
that  time  were  inadmissible :  Rex  v.  Whitehead,  1  C.  &  P.  67  (12  E.  C.  L.  R.) ;  D.  A  E^-  If. 
P.  R.  61,  8.  c. 

(it)  Ilex  V.  Lambert,  2  Campb.  400;  Lord  George  Gordon's  case,  21  How.  St.  Tr.  i^42; 
Hanson's  case,  31  How.  St.  Tr.  4281  ;  I  PhiH.  Ev.  480. 

(z)  1  East  P    C.  c.  11,  s.  8,  p.  61  ;  25  How.  St.  Tr.  545. 

\y)  By  Lord  Ellenborough  in  Rex  v.  Lambert,  2  Campb.  400. 

(z)  Rex  V.  Roberts,  1  Campb.  400,  ante,  p.  168.     But  see  Reg.  v.  Steel,  C.  k  M.  337  {i\         J 
E.  C.  L.  R.),  ante,  p.  169.  S 

(a)  The  prosecutor  must,  before  the  trial,  give  the  defendant  a  note  of  the  partico'tf 
acts  of  barratry  he  intends  to  prove  against  him ;  and  will  not  be- at  liberty  to  give  *^ 
aence  to  any  other.  Ante,  vol.  1,  p.  266. 
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eeo  at  the  time  of  the  dispersioo,  if  no  evidence  has  been  previously  offered,  on 
^e  part  of  the  proeccution,  as  to  the  conduct  of  the  meetin*;  at  that  time  or  sab- 
?quently  ;  for  the  conduct  of  the  dispersers  of  the  meeting;  can  have  no  bearing  on 
be  intention  and  object  of  the  meeting  itself;  in  other  words,  it  is  irrelevant  to 
he  matters  in  is8ue.(6)  In  such  a  prosecution,  as  the  material  points  for  the  con- 
ideration  of  the  jury  are,  the  general  character  and  intention  of  the  assembly,  and 
lie  particular  case  of  each  defendant  as  connected  with  that  general  character,  it 
rould  be  relevant  to  prove,  on  the  part  of  the  prosecution,  that  bodies  of  men  came 
rom  different  parts  of  the  country  to  attend  the  meeting,  arranged  and  organized 
1  the  same  manner,  and  acting  in  concert.  It  would  be  relevant  also  to  show,  that 
irly  on  the  day  of  the  meeting,  in  a  spot  at  some  distance  from  the  place  of  meet- 
ag  (from  which  very  spot  a  body  of  men  came  afterwards  to  the  place  of  meeting), 
great  number  of  persons,  so  organized,  had  assembled,  and  had  there  conducted 
bansclvcB  in  a  disloyal,  riotous,  or  seditious  manner.(c)  *Further,  it  would  r^oQc 
e  relevant,  on  such  a  trial,  to  produce  in  evidence  certain  resolutions,  which  ^  ^ 
lad  been  proposed,  by  one  of  the  defendants,  at  a  large  assembly  in  another  part  of 
he  country,  very  recently  held  for  the  same  professed  object  and  purpose  as  were 
vowed  by  the  meeting  in  question,  that  defeudant  having  acted  at  both  meetings 
0  president  or  chairman ;  in  a  question  of  intention  as  this  is,  it  is  most  clearly 
elevant  to  show,  against  that  individual,  that,  at  a  similar  meeting,  held 
or  an  object  professedly  similar,  such  matters  had  passed  under  his  immediate 
iupice8.(</) 

In  cases  of  treason  and  felony,  it  may  be  proved  that  articles  were  found  secreted 

D  the  prisoner's  house,  after  his  apprehension.     In  Wntsoji^s  case,  evidence  was 

dmitted  that  a  quantity  of  pikes  had  been  found  secreted  in  the  prisoner's  house 

vbeequently  to  his  apprehension. (?)     With  respect  to  writings  found  afler  the 

prisoner's  apprehension,  it  appears  to  have  been  laid  down  in  Hardy s  case(f)  that 

•apers  found  in  the  possession  of  conspirators  with  the  prisoner,  but  subsequently 

0  his  apprehension,  ought  not  to  be  read  against  him,  unless  there  was  evidence  to 

bow  their  previous  existence;  for  otherwise  there  was  no  evidence  that  the  prisoner 

u  a  party  to  it.     And  on  a  prosecution  for  a  conspiracy,  it  was   held  that  some 

ttere  which  were  directed  to  the  prisoners,  and  intercepted  at  the  post-office  after 

eir  apprehension,  were  not  admissible  in  evidence  against  them,  as  they  had  never 

n  in  the  custody  of  the  prisoners,  or  in  any  way  adopted  by  them.( //)     So  on  an 

lietment  for  uttering  a  forged  bank-note,  knowing  it  to  be  forged,  it  was  held  that 

iter  purporting  to  come  from  the  prisoner's  brother,  and  lefl  by  the  postman 

inant  to  its  direction  at  the  prisoner's  lodgings,  after  he  was  apprehend<Ml,  and 

ng  his  confinement,  but  never  actually  in  his  custody,  could  not  be  read  in  evi- 

e  as  proof  of  his  knowledge  that  the  note  was  forged.(/t)     But  in  WataoiCs 

t)  it  was  held  that  papers  found  in  the  lodgings  of  a  conspirator  at  a  period 

M|Qent  to  the  apprehension  of  the  prisoner  might  be  read  in  evidence,  although 

Molute  proof  was  given  of  their  previous  existence,  where  strong  presumption 

Uz  V.  Hant,  3  B.  k  A.  .^66,  577  (5  E.  C.  L..R.) ;  1  Pbill.  Ev.  476.     Sec  also  Redford 
ey.  3  Sunk.  N.  P.  C.  87,  88,  91  (3  E.  C.  L.  R.). 

)id.  • 

lex  c.  Hunt,  3  B.  k  A.  566,  577  (5  E.  C.  L.  R.)  ;  1  Pbill.  Ev.  477.    Sec  also  Redford 
7,3  Stark.  N.  P.  0.  87.  88,  91. 

Stark.  N.  P.  C.  137  (3  E.  C.  L.  R.).     Lord  Ellenboroiigh,  in  giving  his  opinion  on 
It  cited  a  case  fro:n  recollection,  where  a  butler  to  a  banker  at  .Malton  had   been 
opon  suspicion  of  having  committed  a  great  robbery  ;  the  prisoner  had  been  .<*een 
privy,  and  this  circumstance  having  excite<l  suspicion  in  the  minds  of  iIk*  coun- 
considered  the  case  during  the  assizes  at  York;  at  their  instance,  S(>arch  was 
i  in  the  privy  all  the  plate  was  found.  The  plate  was  produced,  and  the  prisoner 
nsequence  convicted  ;  he  had  been  separated  from  the  custody  of  the  plate,  since 
en  confined  in  York  Castle  for  some  tin^ :  but  no  doubt  was  entertained  as  to 
libility  of  the  evidence.  Abbott,  C  J.,  also  observed,  that  an  assize  had  scarcely 
red  where  it  did  not  happen  that  part  of  the  evidence  against  a  prisoner  con- 
roof  that  the  stolen  property  was  found   in  bis  house  after  his  apprehension. 
Courvoisier,  9  C.  k  P.  362  (38  E.  C.  L.  R.). 

ow.  St.  Tr.  452.  {g)  Rex  r.  Hevey,  1  Leach  23">. 

1  case,  2  Leach  820.  (i)  2  Stark.  N.  P.  C.  140  (3  K.  C.  L.  R.). 

in. — 16 
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existed  that  the  lodgings  had  not  been  entered  by  any  one  in  the  interval  betweea 
the  apprehension  and  the  finding,  and  where  the  papers  were  intimately  connected 
*2Q71   ^^^^  ^^^  objects  of  the  conspiracy  as  detailed  in  evidence,(y)     Writingf 
^  found  in  the  prisoner's  ^posse^sion,  but  not  published,  if  plainly  connected 
with  the  treasonable  design  charged,  are  evidence  of  such  design  upon  an  LudictmeDt 
for  treason,  though  not  published.(  k)  But  it  seems  that,  if  it  be  doubtfiil  whether  they 
are  so  connected,  they  are  not  aduiissible.(^)     In  Wafsfrn's  cancj  one  of  the  objec- 
tions made  to  the  admission  of  a  paper  found  in  the  house  of  a  co-conspirator  was, 
that  there  was  no  proof  that  it  had  been  published;  and  Sidneys  case  was  cited; 
but  the  court  distinguished  that  case  from  the  present,  and  Abbott,  J.,  said  that  he 
had  always  understood  the  ground  of  objection  in  Si(hiey*$  case  was,  not  that  the 
papers  had  never  been  published,  but  that  they  had  no  relation  to  the  treasonable 
practices  charged  in  the  indictment,  and  he  referred  to  1  East's  P.  C  119,  where 
it  is  said,  '*  writings  plainly  applicable  to  some  treasonable  design  in  contemplatiua 
are  clear  and  satisfactory  evidence  of  such  design,  although  not  published."     IffS^y 
Mr.  J.  Foster  and  Mr.  J.  Blackstone,  ^'^ic  papers  found   in  Sidney's  closet  ha^] 
been  plainly  relative  to  the  other  treasonable  practices  charged  in  the  indictment^ 
they  might  have  been  read  in  evidence  against  him."     That  was  the  objection 
which  had  constantly  been  made  to  the  reception  of  the  evidence  in   Sufiiey**  case. 
The  paper  there  was  not  only  an  unpublished  paper,  but  appeared  to  have  beeo 
compos<;d  several  years  before  the  crime  charged  to  have  been  committed.(m) 

8o  where  on  a  trial  for  murder  committed  by  the  explosion  of  grenades,  it  >]>- 
peared  that  the  grenades  had  been  ordered  by  AlLsop,  and,  after  the  apprebeonuD 
of  the  prisoner,  a  letter  was  found  in  the  prisoner's  house,  which  was  in  the  hand- 
writing of  Allsop,  and  bore  a  memorandum  in  the  handwriting  of  the  priscmer.  It 
was  held  that  the  letter  was  admissible.  It  must  be  assumed  to  have  been  io  the 
prisoner's  possession,  and  it  must  be  admitted,  not  on  the  ground  that  the  writer  ot' 
it  was  a  co-conspirator  with  the  prisoner,  but  on  the  ground  that  it  was  in  the  |Hi- 
soner's  possession,  and  that  its  contents  were  relevant  to  the  present  iDquiry.(») 
But  where  on  an  indictment  for  fitting  out  a  ship  to  be  employed  in  the  slave  tnde, 
the  prisoner  was  a  merchant  in  Loudon,  and  the  ship  was  seized  ofi^  the  ootft  off 
*of)Q  I  Africa,  several  ^letters  then  found  on  bojird  of  her  were  held  inadmissible, 
"     -•   as  they  were  not  traced  in  any  way  to  his  knowledge.(«) 

If  the  papers  found  in  the  prisoner's  custody  be  plainly  relative  to  the  dengo 
charged,  they  may  be  read  in  evidence  without  any  proof  of  the  handwriting  being 
that  of  the  prisoner.(p) 

On  an  indictment  against  a  county  for  not  repairing  a  public  bridge,  the  de&adr 
ants  may  show  under  the  general  issue  that  the  bridge  had  been  repaired  from  tine 
to  time  by  private  individuals :  for  one  question  is,  whether  the  bridge  is  a  pnUie 
bridge ;  and  upon   that  question  it  is  material  to  inquire,  by  whom  and  io  wbit 

(j)  A  letter  found  upon  the  prisoner  may  be  reed,  but  it  is  no  evidence  of  the  fact*  it 
states  Thus  on  }in  indictment  against  a  person  employed  in  the  post-office  forsecretiog 
a  letter  cuntaintng  a  bill  of  exchange,  the  contents  of  the  letter,  which  was  found  opoo 
him,  were  held  inadmissible  to  prove  that  the  bill  was  enclosed  in  it:  Rex  v.  Plumer,  B. 
k  R.  264.  -2 

(*)  Rex  r.  Watson,  2  Stark.  N.  P.  C.  141  (3  E.  C.  L.  r!).  | 

(/)  Ibid.  (m)  2  Stark.  N.  P.  C.  147  (3  E.  C.  L.  R.).  ^ 

(w)  Reg.  i\  Rernnrd,  I  F.  A  F.  240,  Lord  Campbell,  C.  J.,  Pollock,  C.  B.,  Erie,  J.,  »■*  J 
Cresswell,  J.  The  letter  alluded  to  the  assassination  of  the  Emperor  of  the  Preach.  Bat  jj 
where  two  prisoners  lodged  together,  and  a  portmanteau  was  found  in  their  lodgiofA  j 
which  Rehden  said  was  Hare's,  and  the  prosecutor's  invoice  of  the  stolen  shawUvtl  l 
fonnd  in  it,  and  also  a  paper  folded  in  the  shape  of  a  letter,  and  indorsed  in  Rehdeo'i  ^j 
handwriting,  "J.  Rehden,  private,''  and  inside  this  was  an  inventory  of  the  shawll  tbit  \ 
had  been  pawned,  but  this  was  not  in  Rchden's  handwriting;  it  was  held  that  tbiftiDvO'  4 
tory  was  not  admissible  ;  for  non  constat  that  the  words  *'  private "  and  the  prisoiic''>  2 
name  might  not  have  been  written  previously  to  the  writing  on  the  other  side:  R^*'*  ^ 
Hare,  3  Cox  C.  C.  247  The  Common  Serjt.,  after  consulting  Maule,  J.,  and  Wigbtntfi  ^ 
J.  But  quiere  whether,  as  the  portmanteau  was  in  the  prisoners'  lodgings,  they  wereM^ 
both  of  them  in  possession  of  its  contents  ?  if  the  shawls  had  been  in  the  portmastMli 
would  they  not  have  been  in  the  possession  of  both  prisoners? 

(o)  Reg.  r.  Zuluet,  1  C.  &  K.  215  (47  E.  C.  L.  R.),  Maule,  J.,  and  Wigbtman,  J. 
(p)  1  East  P.  C.  c.  11,  8.  56,  p.  119. 
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manner  it  had  been  repaired,  with  a  view  of  ascertaining  whether  those  repairs 
were  adapted  to  the  service  of  the  public,  or  merely  to  the  purpose  of  ornament  or 
pnyate  convenienoe.(g)  It  is  one  medium  of  proof  to  show  that  the  bridge  has 
been  repaired  by  individuals,  though  that  alone  would  be  of  very  little  weight.(r) 

In  a  question  put  by  the  House  of  Ijords  to  the  judges,  in  the  course  of  the  pro- 
ceedings in  the  Queen*9  case  it  was  assumed  that  proof  of  the  existence  of  a  con- 
spiracy between  the  prosecutor  and  others  to  suborn  witnesses  against  the  accused  is 
a  legitimate  ground  of  defence.  Lord  Chief  Justice  Abbott,  in  delivering  their 
opinion,  observed,  thatr  the  judges  understood  that  such  an  assumption  had  been 
made  in  the  question  put  to  them,  and  that  the  House  did  not  ask  their  opinion  on 
that  point ;(«)  from  which  it  may  perhaps  be  inferred,  that  their  lordships  had 
doubts  whether  such  a  defence  is  allowable. 

In  civil  suits,  as  the  evidence  is  to  be  confined  to  the  points  in  issue,  the  char- 
acter of  either  party  cannot  be  inquired  into,  unless  it  is  put  in  issue  by  the  nature 
of  the  suit  itself  (^)     In  criminal  proceedings,  the  prosecutor  being  usually  also  a 
witness,  his  character  may  be  attacked  inthe  prisoner's  defence,  in  the  same  way  as 
is  applicable  to  the  impeachment  of  the  credit  of  witnesses  generally.     In  the  par- 
ticular instance  of  an  indictment  for  a  rape,  or  for  an  assault  with  an  intent  to 
commit  a  rape,  evidence  is  admissible  on  the  part  of  the  prisoner,  not  merely,  as  in 
the  case  of  an  ordinary  witness,  that  from  her  general  bad  character  the  prosecutrix 
ought  not  to  be  believed  on  her  oath,  but  her  character  as  to  general  chastity  may 
be  impeached  by  general  cvidence.(«)     And  although  evidence  of  particular  facts 
to  impeach  her  chastity  was  once  held  inadmiBsible,(r)  yet  it  has  since  been  held 
that  the  prosecutrix  may  be  cross-examined  as  to  particular  discreditable  transac- 
tion8,(tr)  and  as  to  her  having  had  connection  with  the  prisoner  previously  to  the 
al^red  rape  \{x)  and  if  she  deny  such  connection,  the  prisoner  may  show  that  she 
YoA  been  previously  connected  with  him,(y)  or  with  others.(2)     And  in  actions  for 
"^seduction  it  has  been  held  that  the  daughter  of  the  plaintiff  may  be  cross-   r^eooo 
euQiined  as  to  her  having  had  connection  with  particular  persons,  at  par-  ^ 
ticular  timjs  and  places,  and  if  she  deny  it,  witnesses  may  be  called  to  contradict 
her  as  to  such  particular  facts  (jt) 

Id  all  criminal  prosecutions  the  prisoner  is  always  permitted  to  call  witnesses  to 
speak  to  hi^  general  churacter,(^)  who  are  usually  examined  in  his  behalf,  as  to  how 
long  they  have  known  hiui,  and  what  his  general  character  for  honesty,  humanity, 
or  peaceable  conduct  (according  to  the  nature  of  the  offence  charged)  has  been 
daring  that  time.  The  inquiry  ought  manifestly  to  bear  some  analogy  and  refer- 
en.-e  to  the  nature  of  the  charge  against  the  prisoner.  On  a  charge  of  stealing  it 
wcmld  be  irrelevant  and  absurd  to  inquire  into  his  loyalty  or  inhumanity;  on  a 
^rge  of  high  tre:tsnn,  it  would  be  equally  absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealing8.(r)  The  inquiry  must  who  be  made  with  reference 
to  the  general  character  of  the  prisoner ;  for  it  is  general  character  alone  which  can 
ailbrd  any  test  of  general  conduct,  or  raise  a  presumption  that  the  person,  who  had 

(f)  Rex  r.  (Inhab.)  NorthAmptonshire,  3  M.  k  S.  262. 

(r)  1  Pbill.  Kv.  170,  7th  ed. 

(i)  The  Queen's  case,  2  B.  &  B.  310  (6  E.  G.  L.  R.). 

\i)  1  Phill.  Ev.  176,  7th  ed.  467.  (w)  Ante,  vol.  1,  p.  925. 

(r)  Rex  r.  Hodgson,  R.  &  M.  0   C.  R.  211  ;  ante,  vol.  1,  p.  925. 

tr)  Rex  r.  Barker,  3  <•.  &  P.  r»89  (14  E.  C.  C.  R.),  ante,  vol.  1,  p.  926. 

(I)  Rex  r.  .Martin,  6  C.  A  P.  562  (25  E.  C.  L.  R.),  ante,  vol.  1,  p.  926. 

If)  Rex  r.  Aspinall,  3  8tark.  Kv.  952,  ante,  vol.  1,  p.  926. 

[t]  Reg.  V.  Robins,  2  .M.  k  Rob.  512,  Coleridge,  J. 

(i)  Verry  v.  Watkins,  7  C.  &  P.  308  (32  E.  C.  L.  R  ) ;  Grinnell  v.  Wells,  Gloucester  Spr. 
ill.  1843,  Erskine,  J.,  MS.  C.  S  G.  And  see  Andrews  r.  Askey,  7  C.  &  P.  8  (32  E.  C.  L. 
t-),#»ff,  vol.  1,  p.  926. 

(k)  Formerly  evidence  of  the  prisoner's  good  character  was  admitted  in  capital  cases 
Ml/,  m/spor^m  vU»:  Rex  r.  Harris,  2  St.  Tr.  1038.  This  evidence  is  now  admitted  in  all 
yiiwtutiong  which  subject  a  man  to  corporal  punishment ;  but  not  in  actions  or  informa- 
tiOBs  for  penalties,  though  founded  on  the  fraudulent  conduct  of  the  parties:  Peake's  Ev. 
T.  The  true  line  of  distinction,  0.  B.  Eyre,  observed,  is  this:  in  a  direct  prosecution  for 
tcrine  socb. evidence  is  admissible;  but  where  the  prosecution  is  not  directly  for  the 
criae,  but  for  the  penalty,  it  is  not :  Attorney-General  r.  Bowman,  cited  2  B.  &  P.  582. 
(€)  1  Phil.  Er.  469. 
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maintained  a  fair  reputation  down  to  a  certain  period,  would  not  then  begin  to 
an  unworthy  part :   and,  therefore,  proof  of  particular  transactions,  in  which  1 
prisoner  may  have  been  concerned,  is  not  admissible.(^  )* 

It  is  not  the  practice  to  cross-examine  witnesses  to  character  unless  there  be  so 
definite  charge  against  the  prisoner,  to  which  to  cross-examine  them.(<»)  But  wh 
a  witness  for  the  prisoner  having  proved  that  he  had  known  him  for  some  yet 
and  given  him  a  good  character,  stated,  on  cross-examination,  that  he  had  ne 
heard  anything  against  him  ;  but  admitted  that  he  had  heard  of  a  robbery,  wh 
had  taken  place  in  the  neighborhood  some  years  previously ;  and  was  then  ask 
"  Did  you  ever  hear  that  the  prisoner  was  suspected  of  having  done  it  V*  it  i 
objected  that  it  was  not  competent  to  inquire  about  particular  offences  imputed 
the  prisoner.  Parke,  B. :  **  The  question  is  not  whether  the  prisoner  was  guilty 
that  robbery,  but  whether  he  was  su»pecfe(f  of  having  been  implicated  in  it. 
man's  character  is  made  up  of  a  number  of  small  circumstances,  of  which  his  bei 
Suspected  of  misconduct  is  one.     The  question  may  be  put."(/) 

Soon  after  the  passing  of  the  G  &  7  Will.  4.  c.  114,  the  Act  allowing  pera 
indicted  for  felony  to  make  their  defence  by  counsel  or  attorney,  the  judges  p 
♦^ftftl  ™"^g^^c^>  amongst  others,  the  *following  rule  of  practice  in  cases  of  feloi 
-I  that  *'  if  the  only  evidence  called  on  the  part  of  the  prisoner  is  evidence 
character,  although  the  counsel  for  the  prosecution  is  entitled  to  the  reply,  it  v 
be  matter  for  his  discretion  whether  he  will  use  it  or  not.  Cases  may  occur 
which  it  may  be  fit  and  proper  so  to  do.*'(^)  And  it  has  been  since  held  in  a  o 
of  felony  that  the  counsel  for  the  prosecution  has  in  strictnesss  the  right  to  rcply,( 
on  the  whole  case,  and  not  merely  on  the  evidence  to  charactcr,(t)  although  t 
counsel  for  the  prisoner  only  calls  witnesses  to  character ;  but  this  is  not  a  ri^ 
which  in  practice  ought  to  be  exercised,  except  under  very  special  circumstances.( 

The  practice  in  cases  of  misdemeanor  has  uniformly  been  that  when  witnesi 
have  been  called,  on  the  part  of  the  accused,  to  character  only,  and  for  no  otl 
purpose,  the  counsel  for  the  prosecution  has  not  addressed  the  jury  in  reply,(A')  I: 

(rf)  1  Phil.  Ev.  469. 

{€)  Rex  V.  Hodgkiss,  7  C.  &  P.  298  (32  E.  C.  L.  R  ),  Alderson,  B.  It  sometimes,  h^ 
ever,  is  proper  to  ascertain  from  tbc  witnesses  whether  they  have  had  suflScieat  oppo'a 
nities  ot  knowing  the  prisoner's  character;  as  whether  they  have  lived  near  hiok. 
known  him  down  to  the  time  of  the  commission  of  the  offence.     C.  S.  G. 

(/)  Reg.  V.  Wood,  5  Jurist  225. 

Iff)  Rules  of  Practice  in  cases  of  felony,  promulgated  by  the  Judges  before  the  Spr 
Circuit  of  1837  :  7  C.  &  P.  676  (32  K.  C.  L.  R.),  pott,  p.  353. 

{h)  Rex  V.  Stannard,  7  C.  &  P.  673,  Patteson,  J.,  and  Williams,  J. 

(i)  Rex  r.  Whiting,  7  C.  A  P.  771,  Bolland,  B. 

(j)  Rex  V.  Stannard,  supra. 

{k)  Per  Patteson,  J.,  in  Rex  v.  Stannard,  7  C.  A  P.  673  (32  E.  C.  L.  R.). 

1  If  on  the  trial  of  an  indictment,  the  defendant  introduces  evidence  of  his  good  cbanc- 
ter  prior  to  the  alleged  commission  of  the  crime  charged,  it  is  competent  to  the  goverO' 
ment  to  prove  that  subsequently  to  that  time  his  character  had  been  bad:  Comm. v 
Sachet,  22  Pick.  394.  Good  character  is  available  only  in  doubtful  cases:  Bennett  r 
State,  8  Humph.  118.  In  criminal  cases  the  prisoner's  character  cannot  be  putinisnc 
by  the  State  unless  he  open  the  door  by  giving  testimony  to  it.  But  it  is  not  aconcla* 
sion  of  law,  that  from  his  silence  the  jury  arc  to  believe  be  is  a  man  of  bad  character; 
State  r.  O'Neil,  7  Ired.  251.  Where  no  evidence  of  general  character  has  been  given,  tlw 
subject  of  character  is  not  one  for  the  consideration  of  the  jury.  Therefore,  when  oi 
the  trial  of  an  ^'  indictment  for  murder,  the  evidence  was  circumstantial,  and  the  jn^ 
instructed  the  jury  that  fair  character  was  important  to  the  prisoner,  and  that  theyven 
to  inquire  why  it  was  that  she  had  given  no  evidence  of  her  general  character."  ^M 
that  such  instruction  suggested  the  inference  that  her  character  was  bad,  and  waserrO' 
neous  :  People  i».  Bodine,  1  Davis  281.  On  a  trial  for  murder,  evidence  of  the  ch*r»cW 
of  the  deceased  as  a  violent  man,  is  not  admissible  for  the  defendant :  State  v.  UawleXi^ 
llarrtiig.  562.  In  a  criminal  prosecution  the  defendant  cannot  prdve  particular  tctt tt 
his  good  conduct,  neither  can  the  State  prove  particular  acts  of  his  bad  condact;  bill 
proof  of  general  character  is  alone  admissible:  Engleman  v.  State,  2  Carter  92*.  Seeii 
to  evidence  of  defendant's  character  :  Comm.  v.  Webster,  5  Cush.  295  ,*  Ackley  v,  PeoplA|t 
Barb.  609 :  Schallcr  v.  State,  14  Mo.  502. 
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it  seems  that  in  strictness  the  right  exists  in  cases  of  misdemeanor,  though  it  ought 
Tsrelv  II  ever  to  he  exercised. T/^ 

The  6  &  7  Will.  4.  c.  Ill  and  the  24  &  25  Vict.  c.  96,  s.  116,(m)  and  c.  99,  s. 
37,(»)  provide  that  if  upon  the  trial  of  any  person  for  any  subsequent  offence,  such 
persciD  shall  give  evidence  of  his  or  her  good  character,  it  shall  be  lawful  tor  the 
prosecutor  in  answer  thereto,  to  give  evidence  of  the  indictment  and  conviction  of 
Bach  person  for  the  previous  offence  before  the  verdict  of  guilty  of  such  subsequent 
offence  shall  have  been  returned,  and  the  jury  shall  inquire  concerning  such  pre- 
vious conviction  at  the  same  time  that  they  inquire  concerniug  the  subse<|uent 
offence.  If  a  prisoner  cross-examines  the  witnesses  for  the  prosecution  as  to  his 
character,  he  ^^  gives  evidence"  within  the  meaning  of  these  sections,  and  the  pre- 
vious conviction  may  be  proved.(o) 

It  has  been  usual  to  treat  the  good  character  of  the  party  accused  as  evidence  to 
be  taken  into  consideration  only  in  doubtful  cases.     Juries  have  generally  been  told 
that  where  the  facts  proved  arc  such  as  to  satisfy  their  minds  of  the  guilt  of  the 
party,  character,  however  excellent,  is  no  subject  for  their  consideration  -,  but  that 
when  they  entertain  any  doubt  as  to  the  guilt  of  the  party,  they  may  properly  turn 
their  attention  to  the  good  character  which  he  has  received      It  is,  however,  sub- 
mitted with  deference  that  the  good  character  of  the  party  accused,  satisfactorily 
established  by  competent  witnesses,  is  an  ingredient  which  ought  always  to  be  sub- 
mitted to  the  consideration  of  the  jury,  together  with  the  other  facts  and  circuui- 
Btances  of  the  case.     The  nature  of  the  charge,  and  the  evidence  by  which  it  is 
supported,  will  often  render  such  ingredient  of  little  or  no  avail ;  but  the  more  cor- 
rect coarse  seems  to  be,  not,  in  any  case,  to  withdraw  it  from  consideration,  but  to 
leave  the  jury  to  form  their  conclusion,  upon  the  whole  of  the  evidence,  whether 
ID  individual  whose  character  *was  previously  unblemished,  has  or  has  not  r^oni 
committed  the  particular  crime  for  which  he  is  called  upon  to  answer.(/>)        ^ 

The  prosecutor  cannot  enter  into  the  defendant's  character,  unless  the  defendant 
enable  him  to  do  so,  by  calling  witnesses  in  support  of  it ;  and  even  then  the  prose- 
cutor cannot  examine  to  particular  facts,  the  general  character  of  the  defendant  not 
being  put  into  issue,  but  coming  in  collatera]ly.((^)* 

Where  a  prisoner  called  witnesses  to  character,  and  the  prosecutor  claimed  to  call 
vitaesses  to  contradict  them,  and  urged  that  a  new  issue  was  raised ;  Ilolfe,  B , 
nid,  ^'I  do  not  think  this  is  a  new  issue.  It  is  a  new  fact  introduced,  and  it  is, 
therefore,  clearly  competent  to  you  to  call  evidence  to  contradict  it."(r)     But  where 

(/)  Rex  V.  Stannard,  supra,  per  PattesoD,  J.,  and  Williams/ J. 

(w)  Antf^  vol.  2,  p.  348,  and  p.  3a0.  (n)  Ante,  vol.  1,  p.  121. 

(o)  Reg.  V.  Gadburv,  8  C.  &,  P.  676  (34  E.  C.  L.  R.j,  anle^  vol.  2,  p.  353  ;  Rex  w.  Shrimp- 
ton,  2  Den.  0.  C.  3iy';  Ibid.  p.  354. 

(p\  In  Kex  r.  Stannard,  7  C.  k  P.  G73  (32  E.  C.  L.  R.)i  Pattcson,  J.,  said,  "  I  cannot  in 
principle  make  any  distinction  between  evidence  of  facts  and  evidence  of  character;  the 
litter  is  equally  laid  before  the  jury  as  the  former,  as  beinj?  relevant  to  the  question  of 
piilty  or  not  gnilty ;  the  object  of  laying  it  before  the  jury  is  to  induce  them  to  believe, 
fnm  the  improbability  that  a  person  of  good  character  should  have  conducted  himself  as 
sieged,  that  there  is  some  mistake  or  misrepresentation  in  the  evidence  on  the  part  of 
tlie  prosecution,  and  it  is  strictly  evidence  in  the  case.''  And  per  Williams,  J.,  ''  It  is 
^ridence  to  be  submitted  to  the  jury  to  induce  them  to  say  whether  they  think  it  likely 
Uiita  peison  with  such  a  character  would  have  committed  the  offence. 

(y)  Bull.  N.  P.  29C,  citing  Martyn  r.  Hind,  Cowp.  437.  The  ordinary  course,  however, 
iitoask  the  witness  in  cross-examination  whether  he  has  not  heard  that  the  prisoner  has 
been  tried  for  a  particular  offence:  Rex  v.  Hodgkiss,  7  C.  &  P.  2!)8  (32  E.  C.  L.  R.), 
AldersoD,  B. 

(r)  Reg.  V.  Hughes,  1  Cox  C.  C.  44. 

*0n  a  trial  for  murder,  the  character  of  the  deceased  as  a  violent  man,  is  not  adniis«i- 
U«iD  evidence:  State  v.  Thawley,  4  Ilarring.  502.  The  reputation  of  a  man  who  has 
b«CD  killed  as  to  his  being  quarrelsome  and  quick  tempered,  cannot  be  admitted  in  evi- 
dcfteeon  the  trial  of  the  murderer,  except  the  evidence  of  the  killing  be  wholly  circum- 
itantial:  State  p.  Barfield,  8  Ired.  344.  It  is  not  competent  on  the  trial  of  a  white  man 
for  the  marder  of  a  slave,  to  prove  that  the  slave  was  generally  insolent  and  impudent  to 
vhite  persona,  though  not  so  at  the  time  of  his  death  to  the  prisoner  who  caused  it: 
Tliljr  V.  State,  13  S.  k  M.  223.  The  general  reputation  of  a  kidnapper  is  evidence  of  the 
btnt  with  which  the  defendant  aided  such  kidnapper  in  carrying  off  a  free  negro :  State 
BtttiM,  4  Huriog.  582. 
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a  witness  gave  evidence  of  the  prisoner's  general  good  character,  aod  the  proaecnt 
called  a  witness,  and  proposed  to  ask  him,  ^'Does  the  prisoner  bear  a  good  cbaract 
or  a  bad  character?"  Martin,   B.,   held   that  the  question  coald  not  be  put 
an8wercd.(«) 

Where  on  an  indictment  for  committing  an  indecent  assaidt,  several  witoesi 
were  called  for  the  prisoner,  who  gave  him  an  excellent  character  as  a  moral  ma 
and  on  the  part  of  the  prosecution  it  was  proposed  to  contradict  this  evidence; 
was  objected  that  such  evidence  was  not  admissible,  and  the  preceding  case  w 
cited  ;  but  the  sessions  held  the  evidence  to  be  admissible,  and  a  witness  who  stat 
that  he  knew  the  prisoner  was  asked,  ''  What  is  the  prisoner's  general  character  f 
decency  and  morality  of  conduct  ?"  and  replied,  ^*  I  know  nothing  of  the  neighlx 
hood's  opinion,  because  I  was  only  a  boy  at  school  when  I  knew  him  ;  but  my  of 
opinion,  and  the  opinion  of  my  brothers,  who  were  also  pupils  of  his,  is,  that  1 
character  is  that  of  a  man  of  the  grossest  indecency  and  the  most  flagrant  u 
morality."  It  was  objected  that  this  was  not  legal  evidence  at  all  of  bad  moi 
character ;  but  the  sessions  held  that  it  was  some  evidence,  and  lefl  the  effect  of 
as  an  answer  to  the  evidence  of  good  character  to  be  determined  by  the  jury;  an 
upon  a  case  reserved  upon  the  questions — 1,  whether,  when  witnesses  have  given 
prisoner  a  good  character,  is  any  evidence  admissible  to  contradict  ?  2,  whether  t1 
answer  made  by  the  witness  in  this  case  was  properly  left  to  the  jury  ?  it  was  he 
by  all  the  judges  that  where  a  prisoner  calls  witnesses  to  character,  general  eviden 
of  bad  character  may  be  given  to  rebut  it;  and  it  was  also  held  by  a  majority 
the  judges  that  the  answer  of  the  witness  ought  not  to  have  been  left  to  the  jar 
*^021  *Cockburn,  C.  J. :  "  The  question  of  the  general  good  character  of  tl 
-I  prisoner  is  not^a  collateral  issue  in  the  ordinary  sense  of  the  term;  it  is  oi 
of  the  elements  of  the  case,  from  which  the  jury  are  to  find  their  verdict  If  tl 
prisoner  thinks  proper  to  raise  the  question  of  his  general  good  character  by  givii 
evidence  of  it,  nothing  could  be  more  injurious  to  the  interests  of  justice  than  th 
it  should  not  be  allowed  to  the  prosecutor  to  rebut  it,  because,  if  the  true  charact 
of  the  prisoner  were  known  to  the  jury,  they  would  not  be  likely  to  be  misled 
giving  their  verdict.  Assuming,  then,  that  evidence  to  rebut  the  evidence  of  t: 
prisoner's  general  good  character  was  properly  received,  the  other  question  is,  wheth 
the  answer  of  the  witness  given  to  a  legitimate  question  was  an  answer  which  it « 
proper  to  leave  to  the  consideration  of  the  jury.  In  the  first  instance  it  is  neoess^ 
to  consider  what  is  the  meaning  of  evidence  of  character.  It  is  laid  down  in 
text-books  that  the  prisoner  is  entitled  to  give  evidence  as  to  his  general  g« 
character.  Does  that  mean  evidence  of  the  reputation  he  holds  among  those  ^i 
know  him,  or  of  the  disposition  or  tendency  of  his  mind  in  relation  to  the  chara.^ 
of  the  offence  charged  ?  I  quite  agree  that  what  it  is  desirable  to  get  at  is 
tendency  of  the  prisoner's  mind  as  to  his  liability  to  commit  the  offence  chaar 
against  him;  but  the  only  way  allowed  by  law  to  get  at  that  is  by  producing evid^z 

as  to  the  prisoner's  general  character The  next  question  is,  within  "wm 

limits  must  the  evidence  rebutting  general  good  character  be  confined  f  Iia 
opinion  it  must  be  evidence  of  the  same  genenil  description.  In  the  present  c 
the  witness  disclaims  all  knowledge  of  the  general  reputation  of  the  prisoner,  I 
says  that  in  his  opinion  the  prisoner's  disposition  is  that  of  a  man  capable  of  t, 
grossest  indecency  and  immorality,  for  in  that  sense  the  word  character  was  obvioua 
used.  I  am  strongly  of  opinion  that  that  answer  was  not  receivable.  It  iB  na 
however,  because  an  objectionable  answer  has  been  given  to  an  nnobjectioDtbl 
(|uestiou  that  a  verdict  can  be  impeached;  and  if  the  court  had  told  the  jury  not  u 
take  it  into  their  consideration,  but  to  disregard  it,  I  should  not  have  been  disposed 
to  disturb  the  conviction ;  but  here  the  court  told  them  to  take  it  into  their  con- 
sideration,  and  the  evidence  became  part  of  the  case ;  therefore  I  think  the  oon?io- 
tion  ought  not  to  stand.  I  rest  on  the  fact  that  it  has  been  uniformly  laid  down  bj 
text-writers  that  evidence  of  general  character  must  be  general  evidence  in  the  seoM 
of  reputation,  and  that  evidence  of  particular  facts  to  establish  the  disposition  or 

(«)  Reg.  r.  Burt,  5  Cox  C.  C.  284.  Martin,  B.,  afterwards  consulted  Erie,  J.,  and  M 
thej  agreed  in  thinking  such  evidence  inadmissible.  This  case  is  overruled  by  Rag. f. 
Row  ion,  infra. 
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tendency  of  the  miDcl  of  the  accused,  and  to  show  his  capahility  of  committing  the 
offence  charged,  is  inadmissible,  and  therefore  I  am  of  opinion  that  this  conviction 
must  be  set  asidc."(0 

(/)  Reg.  r.  Rowton,  11    Law  T.  745;   10  Cox  C.  C.  25;   L.  &  C.  520.     Erie,  C.  J.,  and 
Willes,  J  ,  differed  from  the  other  judges.     On  the  second  point  Erie,  C.  J.,  said  that  the 
answers  to  the  questions  "ought  to  be  regulated  by  attending  to  the  important  interests 
of  tniih.     And  if  a  prisoner  having  a  bad  character  chooses  to  raise  the  question  of  his 
character  by  calling  evidence  to  it,  T  am  of  opinion  that  the  impression  likely  to  be  so 
created  oii^ht  to  be  removed  by  evidence  on  the  part  of  the  prosecution."     ..."  On 
the  general  question,  what  is  the  principle  of  admitting  character  in  evidence  in  criminal 
cases,  T  am  of  opinion  that  such  evidence  is  admitted  for  the  purpose  of  showing  the  dis- 
position of  the  accused,  and  raising  a  presumption  from  it   that  the  accused  did    not 
commit  the  crime  charged.     Evidence  of  character  can  only  be  obtained  from  the  opinion 
of  other  persons  than  the  accused ;  that  opinion  must  be  formed  from  the  personal  expe- 
rience of  the  witnesses,  or  from  that  of  others  who  have  formed  an  opinion  of  the  charac- 
ter of  the  accused  from  their  own  personal  experience.     The  point  at  issue  now  is  whether 
the  court  is  at  liberty  to  receive  evidence  of  the  reputation  of  the   prisoner  founded  on 
the  per:ional  experience  of  the  witnesses  called  to  prove  it.     I  am  of  opinion  that  both 
sources  of  evidence  are  admissible,  both  the  general  rumor  prevalent  in  thf^  neigborhood 
where  the  accused  resides,  and  the  personal  experience  of  those  who  have  had  abundant 
opportunity  of  forming  an  opinion  of  the  character  of  the  accused."     This  is  the  first  case 
which   has  been  regularly  argued  on   these  questions,  and  there  are  several  important 
points  wholly  unnoticed  in  it.     On  some  points  there  can  be  no  doubt.     A  prisoner  is  en- 
titled to  give  evidence  of  his  good  character,  and  the  general  rule  unquestionably  is,  that 
this  evidence  ought  to  be  confined  to  the  general  reputation  he  has  borne ;  still  this  evi- 
dence is  invariably  accompanied  by  particular  facts,  e.  jr.,  the  knowledge  the  witness  has 
had  of  the  prisoner,  and  the  time  during  which  such   knowledge   has  lasted,  and  the 
means  which  the  witness  has  had  of  becoming  acquainted  with  the  prisoner's  character. 
Ag&in,  it  has  never  been  doubted  till  recently  that  it  was  competent  to  the  prosecutor  to 
pTe  evidence  to  contradict  the  evidence  so  given  by  the  prisoner.     Evidence  of  character 
is  a  faetf  and  whenever  it  is  admitted  on  one  side,  it  follows  as  a  necessary  consequence 
that  it  may  be  contradicted  by  the  other,  and  this  point  may  be  considered  as  fully  recog- 
nised by  this  case.     Then  the  next  question  is,  in  what  manner  may  the  evidence  of 
ebaracter  given  by  the  prisoner  be  contradicted?     The  first  thing  to  be  ascertained  is, 
what  in  point  of  fact  is  an  answer  to  such  evidence  ;  for  the  general  rule  uii<ioubtedly  is, 
that  whenever  a  fact  is  endeavored  to  be  proved  on  one  side,  any  evidence  which  nega- 
tlTes  that  fact  is  admissible  on  the  other  side.     Now,  when  a  prisoner  sets  up  a  good 
character,  he  in  fact  affirms  that  for  a  given  number  of  years  he  has  borne  a  good  charac- 
ter; but  suppose  that  during  that  time  he  has  been  convicted  of  a  felony  of  the  same 
kiod  as  that  for  which  he  is  tried,  is  not  that  undoubtedly  in  point  of  fact  an  answer  to 
hit  evidence  of  character?     Then  why  may  not  it  be  proved?     It  is  said  that,  because 
the  evidence  of  good  character  must  be  general  evidence,  therefore  the  evidence  to  dis- 
prove it  must  be  general  evidence  also.     But  there  seem  to  be  some  fallacies  in  this  alle- 
gation.   The  proof  of  good  character  must  be  general,  because  good  character  can  only 
k«  proved  by  general  reputation  ;  but  the  disproof  of  good  character  may  be  not  only  by 
Rmeral  but  by  particular  evidence.     Any  number  of  isolated  acts  of  good  conduct  will 
>ot  prove  a  general  good  character,  because,  notwithstanding  them,  ttiere  may  be  other  acts 
of  gross  immorality.     But  a  subject  of  gross  criminality  will  utterly  upset  any  amount  of 
CTidence  of  good  character.     The  truth  is,  the  evidence  in  proof  of  good  character  and  in 
opposition  to  it  may  be  totally  different.     Again,  if  a  man  sets  up  a  good  character  for  ten 
years,  this  is  in  effect  an  allegation  that  during  the  whole  and  every  part  of  that  period  he 
hu  borne  that  character,  and  he  must  give  general  evidence  for  that  time  ;  but  if  the  prose- 
eitor  denies  that  fact,  it  is  enough  for  him  to  prove  that  at  any  time  during  that  period  the 
priiODer  was  convicted  of  felony.     If  a  man  avers  that  for  a  period  of  twenty  years  he  has 
hecn  entitled  to  a  right  of  way,  of  water  or  the  like,  this  allegation  is  disproved  by  evidence 
^icb  shows  that  at  any  time  during  those  years  such  right  did  not  exist.     In  cases 
vhere  the  character  of  a  witness  is  attacked,  the  rule  is  completely  settled  that  general 
evidence  can  alone  be  given ;  and  the  reason  is  that,  although  the  witness  may  be  sup- 
poied  capable  of  defending  his  general  character,  no  man  can  come  prepared  to  give  an 
Uiwer  to  particular  facts,  which  maybe  sworn  against  him  to  impeach  his  character, 
vithoat  any  previous  notice  being  given  to  him,po«/,  p.  564.     But  this  reason  in  no  way 
*pplie«  where  the  prisoner  himself  sets  up  a  good  character,  and  comes  prepared  to  prove 
'^  It  baa  been  the  regular  practice  to  cross-examine  witnesses  called  to  character  for 
*tu\y  forty  years  within  my  own  knowledge,  and  such  witnesses  have  generally,  if  not 
iiviriably,  been  cross-examined  as  to  particular  facts ;  as,  for  instance,  whether  they 
kiv»  not  known  or  heard  that  the  prisoner  has  been  previously  convicted  or  accused  of 
winces.     Nay  more,  judges  have  repeatedly  in  my  hearing  said  that  it  is  not  usual  to 
f^m^finminr  witnesses  to  character  except  you  have  some  definite  charge  to  which  to 
ooM-eiamiDe  them.     Sec  Reg.  e;.  Hodkiss,  7  C.  k  P.  298  (32  E.  C.  L.  R),  supra,  and  Reg. 
'•Wood,  6  Jurist  225,  which  are  two  of  the  numerous  instances  where  this  practice  baa 
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^oAo-|       *  Where  on  an  indictment  for  stealing  a  shawl  evidence  of  the  prisoner's 

^  good  character  was  given,  it  was  held  that  evidence  of  stealing  another  shawl 

^oA^-i   on   the  same  evening  was  not  admissible  *in   answer  to  the  evidence  of 

-'  character,   though    evidence   of  a   prior  robbery  would   have  been  very 

material,  (m) 

On  an  indictment  for  wounding  and  assaulting  a  constable  in  the  execution  of  his 
duty,  it  appeared  tliat  the  constable  saw  the  prisoner  carrying  a  bundle  of  larch 
trees,  which  appeared    to  have   been   recently  pulled    up,  and  that  the  prisoner 
wounded  the  constable  when  he  endeavored  to  apprehend  him.     In  his  examination 
in  chief  the  coustiiblo  was  asked,  *'  What  did  you  |^now  had  been  the  prisoner's 
previous  character  ?"     This  question  was  objected  to,  but  allowed  by  the  court,  and 
the  constable  answered,  *'  I  knew  the  prisoner  to  be  a  very  bad  character/'     The 
constable  was  proceeding  to  mention  previous  convictions,  but  was  stopped,  on  the 
ground  that  pan  1  evidence  of  the  previous  convictions  could  not  be  received.     But 
the  constable  was  allowed  to  state  that  he  had  seen  him  in  the  court  and  before  the 
magistrates  on  one  occasion  ]  and  in  cross-examination  he  said,  "  I  saw  him  in  the 
other  court  at  the  last  sessions.     1  gave  evidence  against  him ;  he  was  acquitted." 
On  a  case  reserved,  it  was  held  that  the  question,  ''  What  did  you  know  had  been 
the  prisoner's  previous  character  ?"  ought  not  to  have  been  put,  and  the  answer  to 
it  ought  not  to  have  been  received.     Pollock,  C.  B. :  "  The  question  is  not  limited 
to  what  the  witness  knew  of  the  prisoner,  but  what  he  knew  of  the  prisoner's  char- 
acter.    The  witness  was  entitled  to  say  that  he  entertained  reasonable  grounds  for 
suspecting  him  of  having  stolen  the  trees;  but  that  did  not  justify  him  in  gorag 
into  those  grounds.     It  was  open  to  the  other  side  to  go  into  them.     In  the  firs 
instance  we  think  the  question  ought  not  to  have  been  put,  and  certainly  the  answe 
of  the  policeman  as  to  the  grounds  of  suspicion  ought  not  to  have  been  given.     Th 
object  of  the  law  in  precluding  such  evidence  is  to  prevent  any  evidence  coming  oi 
so  as  to  prejudice  the  prisoner  in  his  defence."(f) 

been  tollowed,  and  neither  of  which  were  cited  in  this  case,  see  note  (q)  supra;  and 
practice  has  been  universally  admitted  to  be  right  by  the  common  practice  of  the  conn 
for  the  prosecution  giving  notice  to  the  counsel  for  the  prisoner  that  if  witnesses  to  chi 
acter  were  called  they  would  be  cross-examined.     Now  by  this  practice  particular  fai 
are  constantly  proved  against  a  prisoner,  and  the  very  object  of  such  cross-ezaminati 
is  to  prove  such  particular  facts,  and  thereby  to  negative  the  evidence  of  good  characi 
I  have  known  sundry  instances  where  some  witnesses  have  denied  all  knowledge  of  s 
previous  conviction  or  accusation,  and  the  fact  has  afterwards  been  elicited  from  anot 
witness,  and  in  such  cases  the  fact  so  elicited  has  been  left  to  the  jury  by  the  judg( 
negativing  the  evidence  of  the  other  witnesses.     It,  therefore,  is  perfectly  clear  that 
dencd  of  particular  facts  may  be  elicited   from   the   prisoner's  witnesses,  and  this 
strong  ground  for  admitting  them  to  be  proved  by  witnesses  for  the  Crown.     Suppoi 
witness  for  the  Crown  were  on  cross-examination  to  give  the  prisoner  a  good  charac 
these  cases  plainly  show  that  on  re-examination  his  previous  conviction  might  be  e^ 
ted.     Tliese  remarks  have  been  made  because  the  present  decision  may  lead  to  his  g— 
anomaly,  that  a  prisoner  who  has  been  convicted  of  an  atrocious  crime  may  be  prese: 
to  the  jury  as  a  perfectly  honest  man,  whilst  his  previous  conviction  may  be  lying  o! 
desk  before  the  otficer  of  the  court;  and  it  cannot  be  doubted  that  this  decision  ten< 
the  exclusion  of  the  truth,  and  to  the  case  of  a  prisoner  being  left  to  the  jury  in  a 
favorable  point  of  view  than  it  deserves. 

(tt)  Reg.  V.  Kogan,  1  Cox  C.  C.  201,  Krle,  J. 

(I?)  Keg.  V.  Tuherfield,   11   Law  T.  385;   s.  c,  10  Cox  C   C.  1 ;   L.  &  C.  495.     Witta.      all 
deterence  it  is  submitted  that  this  decision  is  erroneous.     Every  constable  is  justified  d  in 
arresting  any  person  whom  he  has  reasonable  grounds  to  suspect  of  having  committ  ^E?d  a 
felony ;   and  in  every  case   where  the  question  arises  whether  he  had  such  reasor^  able 
grounds  of  suspicion,  it  is  perfectly  clear  that  it  is  competent  to  prove  the  groun  ^^f  ^^ 
such  suspicion ;  otherwise  a  right  to  apprehend  would  exist  without  the  power  of  jui^  ^^fy' 
ing  the  arrest.     In  civil  cases  (unless  the  defendant  be  authorized  to  plead  the  ge x^^nU 
issue  by  statute)  the  grounds  of  suspicion  must  be  alleged  in  a  plea  to  an  action  fo  ^^  t^e 
arrest :    Davis  v.  Russell,  5  Bing.  R.  354  (15  E.  C.  L.  R.)  ;   Ilailes  v.  Marks,  Xti.&  ^-^0; 
and  the  reason  is  that,  whether  there  were  reasonable  grounds  of  suspicion  is  tL  mixed 
question  of  law  and  fact:  West  t*.  Baxcndale,  9  C.  B.  141  (67  E.  C.  L.  R.) ;  and  as  yftrben 
the  grounds  of  suspicion  are  alleged  in  a  plea,  they  must  be  proved  on  the  trial;  sovrlie/e 
the  general  issue  is  given  by  statute,  they  must  be  proved  on  the  trial :  Davis  v.  Rutf^// 
supra;  and  so  in  a  criminal  case  like  the  present  the  grounds  of  suspicion  mu8tbepro'c4 
in  order  that  the  jury  may  determine  whether  in  fact  the  grounds  existed,  and  timt  thi 
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CHAP.  n.  §  III.]  What  Allegations  must  be  proved.  305 

*Sec,  III.  —  What  Allegations  must  he  proved ,  and  what  may  he  rejected,  [*305 

In  the  present  Bection  it  is  proposed  to  consider,  1st,  What  allegations  in  an  in- 
dictment must  be  proved  to  support  it,  and  what  may  be  disre<;arded  in  evidence ; 
and,  therewith,  of  the  subjects  of  surplusage,  and  the  divisibility  of  averments. 
2dly,  With  what  precision  those  allegations,  which  cannot  be  disregarded  in  evi- 
dence, must  be  proved ;  and,  therewith,  of  the  subject  of  variance. 

Ist.  What  allegations  must  be  proved,  and  what  may  be  disregarded  in  evidence. 

In  order  to  convict  a  man  of  an  offence,  all  the  material  facts  which  constitute  the 

offence,  and  which  are  necessary  to  enable  the  parties  to  avail  themselves  of  the 

verdict  and  judgment,  should  the  same  charge  be  again  brought  forward,  must  be 

stated  upon  the  indictment ;   and  all  these  requisite  allegations  must  be  satisfied  in 

evidence,  and  proved  as  laid.    But  allegations  not  essential  to  such  a  purpose,  which 

might  be  entirely  omitted,  without  affecting  the  charge  against  the  prisoner,  and 

without   detriment   to   the   indictment,  are  considered  as   mere   surplusage,    and 

may  be  disregarded  in  evidence. (ir)     Thus  where  the  prisoner  was  charged  with 

robbery  near  the  highway^  in  a  case  that  occurred  soon  after  the  3  Will,  k  M.  c  9 

(which  took  away  clergy  from  all  robberies,  whether  near  the  highway  or  elsewhere), 

and  a  robbery  in  a  house  was  the  offence  proved,  all  the  judges  were  of  opinion  that 

the  prisoner  was  ousted  of  the  benefit  of  clergy. (x)     So  upon  an  indietiuent  which 

charged  the  prisoners  with  robbing  a  person  in  a  field,  near  the  highway,  where  the 

jury  found  a  verdict,  "  Guilty  of  the  robbery,  but  nut  near  the  highway,"  it  was 

holden  by  all  the  judges  that  the  prisoners  were  ousted  (,y)     So  where   Pye  was 

convicted  upon  an  indictment,  which  charged  him  with  robbing  Ferny  hough  in  the 

dweHing-house  of  *Aaron  Wilday,  and  it  was  proved  that  the  robbery  was   r*oAf» 

committed  in  a  house,  but  it  did  not  appear  who  was  the  owner  of  it ;  on   ^ 

reference  to  the  judges,  they  all  held  the  conviction  proper.(2)     In  Minfon's  case, 

the  indictment  charged,  that  ahe  feloniously,  &c.,  in  the  night-time  set  fire  to  the 

bam  of  P.  G.,  and  burned  the  same.     The  jury  found  the  prisoner  guilty  of  setting 

fire  to  and  burning  the  barn,  but  not  in  the  night  time.     And  the  judges  held  that 

•be  was  properly  convicted.(a)     Upon  an  indictment  on  the  8  &  9  Will.  3.  c.  26, 

8-  1  (now  repealed),  for  having  a  die  made  of  iron  and  steel  in  possession,  without 

iafcwfiil  liuthority,  the  judges,  on  a  case  reserved  for  their  opinion,  held  that,  as  it 

^as  immaterial  to  the  offence  of  what  the  die  was  made,  ])roof  of  a  die,  either  of 

iron  or  steel,  or  both,  would  satisfy  this  charge.(^)     So  where  the  indictment  was 

^pon  the  repealed  statute  4  Geo.  2.  c.  32,  *'  for  stealing  so  much  lead  belonging  to 

^«  Rev.  G.  C.  W.,  and  then  and  there  fixed  to  a  certain  building  called  Hendon 

Ohurch,"  Buller,  J.,  thought  the  charging  the  lead   to  be  the  property  of  any  one 

absurd  and  repugnant,  property  (in  this  respect)  being  only  applicable  t<j  per 


^oiirt  may  decide,  if  they  did  exist,  whether  they  were  reasonable  grounds.     If  a  witness 

^"«rc  asked  wheUier  he  had  reasonable  grounds  of  suspicion,  the  question  would  clearly 

^^  erroneous  ;  as  the  answer  would  be  a  conclusion  of  law  and  fact.     In  these  cases  "  the 

^Qestion  is  on  what  grounds  and  motives  the  constable  acted  at  the  time:"  per  Burrough, 

*•«,  Davis  c.  Russell.     Now  it  cannot  be  doubted  that  the  bad  character  of  the  party  may 

'orm  one  ground  of  suspicion:  and  the  ordinary  rule  applicable  to  the  receipt  of  evidence 

^r character  is  that  general  evidence  is  alone  admissible;  but  in  a  case  like  the  present, 

*^%  both  the  general  character  of  the  party  and  particular  facts  might  operate  oh  the  mind 

^f  the  constable,  it  is  plain  that  evidence  of  both  would  be  admissible.     It  is  obvious  too 

^liat  the  general  character  of  the  party  might  be  infamous,  and  yet  the  constable  might 

c^imself  know  nothing  of  such  general  character  except  from  what  he  had  been  told  by 

Others:  to  limit  the  question,  therefore,   to    what   the  constable    knew  of  the  prisoner 

^'onld  be  to  exclude  all  evidence  of  his  general  character,  which  possibly  formed  a  most 

Material  ground  of  suspicion.     Lastly,  evidence  of  the  characior  or  conduct  of  a  prisoner 

*«  always  admissible  in  order  to  show  that  the   acl«  of  others,  especially  of  officers  of 

justice,  are  lawful ;  which  is  a  totally  different  issue  from  that  raised  as  to  the  guilt  of 

ibe  prisoner,  though  that  issue  mav  depend  upon  the  other. 

i«>)  Rex  V.  Holt,  2  Leach  593 ;  1  Phil.  F.v.  498. 

\t)  AtUe,  vol.  2,  p    142  ;  Summer's  case,  2  East  P.  C.  c.  16,  s.  168,  p.  785. 
<jf)  Wardle's  case.R.  A  R.  9 ;  8.  c,  2  East  P.  C.  c.  16,  s.  168,  p.  785. 
U)Pye'»  case,  2  East  P.  C.  c.  16,  s.  168,  pp.  785,  786;  s.  p.  by  all  the  judges  in  John- 
k        tUNM'i  case.  Ibid. 

^  UlMiQton'f  case,  2  East  P.  C.  c.  21,  p.  5,  p.  1031. 

^         i*)  Rex  9.  Oiford,  R.  k  R.  C.  C.  R.  382 ;  Rex  v.  Phillips,  Ibid.  360. 
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sonal  thiugs :  that  it  bhould  only  have  been  charged  to  be  lead  affixed  to  the  church 
and  that,  therefore,  the  allegation  as  to  property  ought  to  be  rejected  as  sui 
plusage.(r) 

An  ez-officio  information  for  a  libel  stated  that  before  the  publishing  of  the  libe 
the  King  had  issued  a  proclamation,  and  after  the  said  proclamation  had  beei 
issued  (livers  addresses  on  the  occasion  of  such  proclamation  had  been  presented  t 
his  Majesty  by  divers  of  his  subjects ;  and  that  the  defendant,  well  knowing  th 
premises,  &c.,  but  intending  to  bring  fJi^  said prorlamatwn  into  contempt,  &c.,  am 
to  stir  up  sedition,  &c.,  published  the  libel  in  question,  entitled,  "  A  letter  addressei 
to  the  addressers  on  the  late  proclamation,"  which  was  averred  to  mean  his  sail 
Majesty's  proclamation,  after  which  followed  the  proclamation.  After  coDviction  i 
was  objected,  on  behalf  of  the  defendant,  that  there  was  no  legal  evidence  at  th* 
trial  to  prove  that  the  addresses  had  been  presented  to  the  King.  Buller,  J.,  afte 
stating  his  opinion  that  the  fact  had  been  sufficiently  proved,  observed,  ''  Howevei 
on  this  information  I  do  not  think  the  prosecutor  need  have  given  any  evidence  a 
all  of  these  addresses ;  the  averment  respecting  these  addresses  seems  unnecessary 
for  the  information,  after  stating  the  proclamations  and  the  addresses,  charges  ih< 
defendant  with  a  seditious  intent  to  bring  the  said  proclamation  into  contempt 
without  noticing  the  addresses  again.  The  distinction  between  material  an( 
immaterial  averments  is  perfectly  well  settled  ;  if  the  averment  be  material,  tha 
is,  if  it  be  connected  with  the  charge,  it  must  be  proved;  but  if  it  be  total!; 
immaterial,  and  if  the  libel  be  not  connected  with  the  averment,  it  need  not  b 
proved."  (^n 

*^071  *^"  considering  the  subject  of  surplusage,  it  must  always  be  rememberei 
^  that  it  is  a  most  general  rule  that  no  allegation,  whether  necessary  or  anne 
cessary,  which  is  descriptive  of  the  identity  of  that  which  is  legally  essential  to  tb 
charge  in  the  indictment,  can  ever  be  rejected. (e)  Thus  if  a  man  were  to  be  charge 
with  stealing  a  hhek  horse,  the  allegation  of  color,  although  unnecessary,  yet  beic 
descriptive  of  that  which  is  material,  could  not  be  rejected.(/)  So  where  the  pr 
soner  was  indicted  on  the  Black  Act  for  maliciously  shooting  at  H.  Sandon  in  t1 
dwelling-house  of  James  Brewer  and  John  Sandy,  and  it  appeared  upon  the  evideiH 
that  it  was  in  the  dwelling-house  of  John  Brewer  and  James  Sandy,  the  court  h^ 
the  variance  fatal,  and  said  that  the  prosecutor  had  thought  proper  to  state  V 
names  of  the  owners  of  the  house  where  the  fact  was  charged  to  have  been  ccz, 
mitted;  and  that  although  perhaps  that  averment  was  not  necessary  (the  statr- 
sayiug,  who  shall  maliciously  shoot  at  any  person  in  any  dwelling-house  or  o^ 
place),  yet  having  averred  that  it  was  the  house  of  James  Brewer  and  John  Sai=a 
he  was  bound  to  prove  it  as  laid.(^)  So  upon  an  indictment  under  the  57  Gec^ 
c.  90  Cnow  repealed),  for  being  found  armed  with  intent  to  destroy  game  in  a  cei^l 
wood  "  called  the  old  walk  of,  and  belonging  to,  and  then  in  the  occupation  of  J"* 
James,  Karl  of  Waldegrave,"  it  was  proved  that  the  wood  in  question  was  in  1 
occupation  of  the  Earl  of  Waldegrave,  but  it  was  also  proved  that  the  wood  li 
always  been  ciilled  the  loiif/  walk,  and  had  never  been  called  or  known  by  the  nan 
of  the  old  walk.  And  upon  a  case  reserved  for  the  opinion  of  the  judges,  it>  wi 
held  that,  though  it  is  not  neces^ry,  where  the  name  of  the  owner  or  occupier  o 
the  close  is  stated,  to  state  the  name  of  the  close  also,  yet  that  the  averment  cooiG 
not  be  rejected,  and  the  variance  was  fatal.(A)     So  where  the  indictment  was  /or 

(r)  Rex  ».  Hickman,  1  Leach  318;  s.  c,  2  East  P.  C.  c.  16,  s.   31,  p.   593.    On  tht 
authority  of  this  case,  Holroyd,  J.,  doubted  whether,  on  an  indictment  oo  the  repealed 
6Ut.  3  VVill.  &  M.  c.  9,  s.  5,  for  stealing  in  a  lodfriog  let  to  the  prisoner,  the  allegation  of 
the  person  bt/  whom  the  lodging  was  let  might  not  be  rejected  as  surplusage :  Rex  v.  Hea- 
ley,  R.  &  M.'C.  0.  R   1. 

(d )  Rex  V.  Holt.  5  T.  R.  446 ;  s.  c  ,  2  Leach  593.  See  also  Rex  v.  Phillips,  3  Campb.  74; 
ante,  vol.  1,  p.  901. 

(«)  1  Stark.  Ev.  628. 

(/)  1  Stark.  Bv.  374,  2d  ed.  So  upon  an  indictment  for  stealing  four  Her.  tame  torkeyi. 
the  judges  held  that  the  word  "  live,"  being  a  description  of  the  quality  of  the  thing stolei, 
could  not  be  rejected  as  surplusage:  Rex  v.  Edwards,  R.  k  R.  497. 

(ff)  Duroure's  case,  1  East  P.  C.  415;  s.  c,  1  Leach  351 ;  but  see  Pye's  case,  and  Jofci* 
stone's  case,  ante^  p.  306. 

(A)  Rex  V,  Owen,  R.  &  M.  G.  G.  R.  118. 
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breaking,  &c.,  the  house  of  J.  Davis,  ^^  with  intent  to  steal  the  p;ood8  of  J.  Wakelin, 
in  the  said  house  being,"  and  there  was  no  such  person  who  had  goods  in  the  house, 
but  J.  W.  was  put  by  mistake  for  J.  D.,  the  prisoner  was  held  entitled  to  an 
•oquittal ;  and  it  was  ruled  that  the  words  of  ^'  J.  W."  could  not  be  rejected  as 
sarplusage,  for  the  words  were  sensible  and  material,  it  being  material  to  lay  truly 
the  property  in  the  goods ;  and  without  such  words  the  description  of  the  offence 
would  be  incomplete  (i)  This  is  not  like  the  case  of  laying  a  robbery  in  the 
dwelling-house  of  A.,  which  turns  out  to  be  the  dwelling-house  of  B.,  because  that 
circumstance  is  perfectly  immaterial  in  robbery.(y)  Where  an  indictment  for 
stealing  a  bank  note  described  it  as  sitjned  hy  A.  Hooper^  for  the  Governor  and 
Company  of  the  Bank  of  England,  it  was  held  by  the  judges,  on  a  case  r^cono 
reserved,  that  there  could  be  *no  conviction  without  evidence  of  the  sig-  ^ 
nature  being  by  A.  Hooper. (Je) 

So  the  name  of  the  person  in  whom  the  property  which  is  the  subject  of  the 

charge  is  laid,  or  on  whom  the  offence  is  stated  to  have  been  committed,  cannot  be 

rejec^ted  as  surplusage,  but  must  be  proved,  both  as  to  Christian  and  surname^ 

according  to  the  indictment ;  for  if  the  names  there  stated  arc  not  his  real  names, 

or  the  names  by  which  he  is  usually  known,  the  prisoner  must  be  acquittcd,(^ 

imless  the  indictment  be  amended  under  the  14  &  15  Vict.  c.  100,  s.  1,  as  it  ought 

to  be  in  such  a  case.     But  if  there  be  a  sufficient  description  of  the  person  and 

degree  of  the  owner  of  the  property,  which  is  supported  in  evidence,  any  subsequent 

addition  may,  it  seems,  be  rejected  as  surplusage.     Thus  where  in  an  indictment  for 

larceny,  before  the  Irish  union  the  goods  stolen  were  stated  to  be  the  property  of 

"James  Hamilton,  Esq.,  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of 

Ireland,"  and  it  appeared  in  evidence  that  the  prosecutor  was  an  Irish  peer,  viz. 

£arl  of  Clanbrassil,  in  Ireland,  the  judges,  on  a  case  reserved,  were  of  opinion 

that,  though  the  correct  mode  of  describing  the  person  of  the  prosecutor  would 

hare  been  '*  James  Hamilton,  Esq.,  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland," 

jet  as  ''James  Hamilton,  Esq.,"  was  a  sufficient  description  of  his  person  and 

degree,  the  subsequent  words,  "  commonly  called  the  Earl  of  Clanbrassil  in  the 

kingdom  of  Ireland,"  might  be  rejected  as  surplusage. (m) 

Although  it  be  true,  as  above  stated,  that  in  order  to  convict  a  man  of  an  offence, 
that  offence  must  be  completely  averred  in  the  indictment,  and  the  evidence 
most  correspond  with,  and  support,  the  whole  of  the  material  averments ;  yet  it  by 
>^o  means  follows  that  it  is  necessary  to  prove  the  offence  charged  in  the  indictment 
fo  (he  kIioU  extent  laid,  for  it  is  iully  settled  that  in  criminal  irascs  it  is  sufficient  for 
^he  prosecutor  to  prove  so  much  of  the  charge  as  constitutes  an  offence  rstcono 
punishable  by  law.(n)     The  "  distinction,"  ^said  Lord  Ellenborough,  in  the  ^ 

(t)  Jenks'  case,  2  East  P.  C.  c.  15,  s.  25,  p.  514.  So  also  on  an  indictment  for  burglary, 
^here  the  naoie  of  the  owner  of  the  dwelling-house  is  mis-stated,  the  error  is  fatal :  antej 
^ol.  2,  p.  46. 

{J)  Ibid.  (*)  Rex  v.  Craven,  R.  &  R.  14. 

(/)  See  po$t^  p.  314,  as  to  variances  in  respect  to  the  name  of  the  party  injured. 

(m)  Rex  p.  Graham,  2  Leach  547.     From  what  is  said  in  the  latter  part  of  the  opinion 

^f  the  judges,  aa  delivered  by  Perryn,  B.,  it  is  not  clear  whether  their  lordships  thought 

Uic  words  BtJited  above  should  be  rejected  as  surplusage,  or  only  the  words  ''  commonly 

^lled."     Where  the  prisoner  was  indicted  for  stealing  goods,  the  property  of  Andrew 

^m.  Gother,  Esq.,  and  it  appeared  that  the  prosecutor  was  not  an  esquire,  it  was  objected 

^Hat  it  was  a  fatal  variance  ;  but  Burrough,  J.,  overruled  the  objection,  aud  held  that  the 

Edition  of  esquire  to  the  name  of  the  person  in  whom  the  property  was  laid,  was  mere 

■^rplusage:  Rex  v.  Ogilvie,  2  C.  &  P.  230  (12  E.  C.  L.  R.) ;  Reg.  v.  Keys,  2  Cox  (\  C.  225, 

Wilde,  C.  J.,  8.  p.     It  has  been  said,  however,  that  where  the  person  injured  has  a  name 

of  dignity,  as  a  peer,  baronet,  or  knight,  he  should  be  described  by  it;  and  that  if  he  be 

^^cribed  as  a  knight,  when  in  fact  he  is  a  baronet,  or  the  contrary,  the  variance  would 

^  fatal;  because  a  name  of  dignity  is  not  merely  an  addition,  but  is  actually  part  of  the 

aane :  Archb.  Cr.  P.  30. 

(a)  Rex  V.  Hollingberry,  4  B.  &  C.  329  (10  E.  C.  L.  R.).     This  rule,  however,  must  be 

viMleretood,  as  it  shonld  seem,  with  this  qualification  ;  that  if  a  prisoner  be  indicted  for 

harder  or  felony,  he  cannot  be  convicted  of  a  misdemeanor,  except  it  be  an  attempt  to 

^Muait  the  olTence  charged.     See  vol.  1,  p.  I.     Thus  where  upon  the  facts  stated  upon 

atpceial  verdict  npon  an  indictment  for  felony,  the  Court  of  King's  Bench  was  of  opinion 

w  the  prisoner  could  not  be  convicted  of  felony,  Lee,  C.  J.,  started  a  question,  whether^ 
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case  of  Rf'x  v.  Hunt^{o)  "runs  through  the  whole  criminal  law,  and  it  is  invariablj 
enough  to  prove  so  much  of  the  indictment  as  shows  that  the  defendant  has  com- 
mitted a  substantive  crime  therein  specified."(/>)*  On  a  charge  of  petit  treason,  if 
the  killing  with  malice  were  proved,  but  no  circumstance  of  aggravation  were 
proved  to  make  the  offence  treasonable,  the  prisoner  might  have  been  found  guilty 
of  the  murder.(g')  If  A.  be  charged  with  the  murder  of  B.,  /.  c.  with  feloniously 
killing  B.  of  malice  prepense,  and  all  but  the  fact  of  malice  prepense  be  proved,  k, 
may  clearly  be  convicted  of  manslaughter,  for  the  indictment  contains  all  the  alle- 
gations essential  to  that  charge;  A.  is  fully  apprized  of  the  nature  of  it,  the  verdict 
enables  the  court  to  pronounce  the  proper  judgment,  and  A.  may  plead  his  acquittal 
or  convictinn  in  bar  o^  any  subsequent  indictment  founded  on  the  same  fiicts.(r) 

On  an  indictment  for  burglary  and  stealing  goods,  if  it  appear  that  no  burglary 
was  committed — as  where  the  breaking  and  entering  were  not  in  the  night,  or  on  a 
charge  of  robbery,  where  the  property  was  not  taken  from  the  person  by  violence, 
or  by  putting  in  fear — the  prisoner  may  be  found  guilty  of  the  simple  larceny 
only.(/!) 

On  an  indictment  for  stealing  in  a  dwelling-house,  persons  being  therein,  and  put 
in  fear,  the  prisoner  may  be  convicted  of  simple  larceny.(/)  And  in  all  compii- 
cated  larcenies  the  prisoner  may  be  acquitted  of  the  circumstances  of  aggravation, 
as  the  fear  or  violence,  and  found  guilty  of  the  simple  larceny.(u)  So  upon  an 
indictment  for  horse-stealing,  which  is  bad  for  not  describing  the  animal  by  any 
term  used  in  the  statute,  there  may  be  a  conviction  for  simple  larceny. (r)    So  if  a 

as  the  case  amounted  undoubtedly  to  a  great  misdemeanor,  they  could  not  give  judgment 
as  for  a  trespass :  and  the  counsel  for  the  Crown,  in  support  of  the  power  of  the  court  to 
do  so,  cited  2  Hawk.  P.  C.  440,  and  Cro.  Jac.  497 ;  Martin  Leeser's  case,  1  And.  351 ;  Kel. 
29  ;  Dalt.  331.  E  contra^  it  was  insisted  that  by  this  means  a  defendant  would  be  deprired 
of  many  advantages  :  for  if  he  was  indicted  properly,  he  might  have  counsel,  a  copy  of  his 
indictment,  and  a  special  jury.  The  court  ordered  the  prisoner  to  be  discharged;  and 
said,  that  in  the  cases  cited  pro  Rcge,  the  judges  appear  to  have  been  transported  with  zeal 
too  far:  Rex  v.  Westbeer,  2  Stra.  1133  ;  8.  c,  I  Leach  12. 

(o)  2  Campb.  585. 

(p)  The  same  distinction  applies  to  the  averments  in  the  indictment.  If  an  offence  snf- 
ficient  to  maintain  the  indictment  be  well  laid,  it  is  enough,  though  other  matters  which 
"Would  increase  the  offence  are  ill  averred.  In  a  civil  action,  wOiere  one  part  of  the  decla- 
ration is  ill,  and  the  jury  find  entire  damages,  the  judgment  must  be  arrested,  because  the 
court  cannot  apportion  them:  but  in  indictments  the  court  assesses  the  fine,  and  they  will 
set  it  only  according  to  those  facts  which  are  well  laid :  Reg.  v.  Ingram,  I  Salk.  384. 

(q)  (^ase  of  Swan  and  Jeffcrvs,  Fost.  104;  1  Phil.  Ev.  501. 

(r)  Mackalley's  case,  9  Rep.'e?  b  ;  Co.  Lilt.  282  a  ;  Gilb.  Ev.  233. 

(»)  2  Hale  P.  C.  302;  I  Phil.  Ev.  501.  So  where  the  prisoners  were  acquitted  of  the 
burglary,  upon  an  indictment  for  a'burglary  and  larceny,  and  found  guilty  of  stealing  m 
the  dwelling-house  to  the  amount  of  forty  shillings,  it  was  holden  that  they  were  excluded 
from  their  clergy,  though  there  was  no  separate  and  distinct  count  in  the  indictment  on 
the  12  Anne,  c.  7,  and  the  judges  were  of  opinion  that  the  indictment  contained  etery 
charge  that  was  necessary  in  an  indictment  upon  that  statute:  ante^  vol.  2,  p.  05;  Rex  *• 
Withal,  1  Leach  88. 

(/)  Rex  r.  Etherington,  2  Leach  C71  ;  s.  c,  2  East  P.  C.  635,  ante,  vol.  2,  p.  79. 

(u)  2  East  P.  C.  784.  But  where,  upon  an  indictment  for  robbery  from  the  person,  » 
special  verdict  was  found,  stating  facts  which  in  judgment  of  law  did  not  amount  to  * 
taking  from  the  person,  but  showed  a  larceny  of  the  party's  goods  ;  yet  as  the  only  doubt 
referred  to  the  jury  was,  whether  the  prisoners  were  or  were  not  guilty  of  the  felony  a'*^ 
robbery  charged  against  them  in  the  indictment,  the  judges  thought  that  judgment  as  of 
larceny  could  not  be  given  upon  that  finding;  but  they  remanded  the  prisoners  to  be  trica 
upon  another  indictment  for  that  offence:  Ibid. 

(r)  Rex  V.  Reaney,  R.  &  R.  416. 

*  On  an  indictment  for  an  assault  with  intent  to  murder,  there  may  be  a  conviciion  o» 
an  assault  simply  :  State  v.  Coy,  2  Aik.  181  :  Stewart  i\  State,  5  Ohio  242.  But  on  an  in- 
dictment for  mur<ier  there  cannot  be  a  conviction  of  an  assault  with  intent  to  murder,  nor 
vice  vertta ;  Comni.  i\  Roby,  12  Pick.  496.  Nor  upon  an  indictment  for  stealing  can  there 
be  a  conviction  of  receiving,  &c. :  Ross  v.  State,  1  Blackf.  391.  Proof  of  a  rape  will  sol- 
tain  an  indictment  for  an  attempt  to  commit  a  rape :  State  v.  Shepard,  7  Conn.  54.  Se« 
State  r.  Taylor,  2  Bailey  49.  A  defendant  indicted  for  an  assault  and  battery,  with  inte"^ 
to  commit  murder,  may  be  convicted  of  a  simple  assault  and  battery,  though  there  he  no 
count  in  the  indictment  to  that  effect.  Greater  offences  embrace  the  lesser  of  a  kindreu 
character :  State  r.  Stedman,  7  Port.  495. 
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D  had  been  indicted  upon  the  statute  of  1  Jac.  of  stabbing  contra  formam 
fmtij  the  jury  might  ^acquit  him  upon  the  statute,  and  find  him  guilty  of  r4cq-io 
DBlaughter  at  common  law.(i£7)     And  if  a  man  had  been  indicted  of  steal-   ^ 

of  goods  of  the  value  of  ten  shillings,  the  jury  might  fiud  him  guilty  only  of 
(da  to  the  value  of  sixpence,  and  so  guilty  only  of  petit  larceny. (^x)^  But  in 
ler  to  convict  of  any  offence  which  is  not  the  offence  primarily  charged  in  the 
ictntent,  it  is  necessary  that  the  minor  offence  should  be  substantially  charged  in 
t  indictment.  Thus  where  an  indictment  alleged  that  the  prisoaers  feloniously 
dc  an  assault  on  the  prosecutor,  and  feloniously  and  violently  did  ^^  rob,  steal, 
e,  and  carry  away  from  his  person  certain  money  and  goods,"  and  the  jury 
nd  that  the  prisoners  assaulted  the  prosecutor  with  intent  to  rob  him,  it  was  held 
it  the  conviction  could  not  be  sustained,  because  the  indictment  contained  no 
tement  of  an  intent  to  rob.(^) 

[f  an  indictment  for  treason  charge  several  overt  acts,  it  is  sufficient  to  prove 
k(z)  If  the  indictment  charges,  that  the  defendant  did,  and  caused  to  be  done, 
)articular  act,  as  **  forged,  and  caused  to  be  forged,"  it  is  enough  to  prove  .either 
J  or  the  other.(a)  11  the  defendant  is  charged  with  composing,  printing,  and 
blishing  a  libel,  he  may  be  convicted  only  of  the  printing  and  publishing. (6) 

where  the  prisoner  was  indicted  for  having  published  a  libel  of  and  con- 
ning certain  magistrates,  with  intent  to  defame  those  magistrates,  and  also  with 
Qalici(»us  intent  to  bring  the  administration  of  justice  into  contempt;  Bayley,  J., 
brmed  the  jury,  that  if  they  were  of  opinion  that  the  defendant  had  published 
i  libel  with  either  of  those  intentions,  they  ought  to  find  the  prisoner  guilty.(c) 
bere  the  indictment  charged  the  prisoner  with  having  assaulted  a  female  child, 
:h  intent  to  abuse  und  carnally  to  know  her ;  and  the  jury  found  that  the  pri- 
ler  assaulted  the  child  with  intent  to  abuse  her,  but  negatived  the  intention 
irged  carnally  to  know  her;  Holroyd,  J.,  held  that  the  averment  of  intention 
s  divisible,  and  that  the  prisoner  might  be  convicted  of  an  assault  with  intent  to 
Qse  8imply.(</)  On  an  indictment  on  the  7  Geo.  3,  c.  50,  s.  1  (now  repealed), 
iting  the  prisoner  to  have  been  employed  in  two  branches  of  the  post-office,  proof 

his  having  been  employed  in  either  was  held  sufficient.(f)  And  in  the  same 
86,  the  letter  embezzled  having  been  described  in  the  indictment  as  having  con- 
iatd  several  notes,  proof  of  its  having  contained  any  one  of  them  was  hold  suffi- 
ent.(/)  Upon  an  indictment  for  obtaining  money  under  false  pretences,  it  is  not 
iceasary  to  prove  the  whole  of  the  pretence  charged ;  proof  of  part  of  the  pre- 
nce,  and  that  the  money  was  obtained  by  such  part.  Is  sufficient.(f7)  So  an  indict- 
ent  for  embezzling  need  not  specify  the  exact  sum  embezzled ;  as  where  the  indict- 
eat  charged  *the  prisoner  with  embezzling,  among  other  things,  notes  fur  r^oi-i 
le  pound  each,  and  evidence  was  given  that  there  were  one  pound  notes  in  *- 
lesQiu  of  money  embezzled;  this  was  held  tn  support  the  indictnient.(A)  Where 
1  iafonnation  for  publishing  a  malicious  and  seditious  libel  contained  an  averment 
lat  outrages  had  been  committed  t'n  ami  in  the  wif/hhorhood  of  Nottingham;  it 
as  held  that  such  an  averment  was  divisibl'3,  and  that  it  need  not  be  proved  that 

(»)  2  Hale  P.  C.  302.  (x)  Ibid. 

(y)  Reg.  r.  Reid,  2  Den,  C.  C.  88.  Tlic  24  &  25  Vict.  c.  96,  8.  41,  ante,  vol.  2,  p.  98,  now 
nthorizcs  a  conviction  of  an  assault  with  intent  to  rob  in  such  a  case. 

(?)  Fost.  194. 

Ifl)  Bv  Lord  Mansfield  in  Rex  v.  Middlehurst,  I  Burr.  400. 

(A)  Rex  V.  Hunt,  2  Campb.  5H.j :  Rex  r   Williams,  Ibid.  646 

{(}  Rex  V.  Evans,  H  .Stark.  N.  V.  C   :i.").         {d)  Rex  v   Dawson,  3  Stark.  N.  P.  C.  62. 

(<)  Rex  V.  Ellina,  R.  A  R  C.  C.  R.  188;  ante,  vol.  2,  p.  507.  And  see  Shaw's  case,  Ibid. 
.508. 

(/)  Ibid. 

(#)  Rex  V.  Hill,  R.  A  R.  190 ;  ante,  vol.  2,  p.  680. 

(A)  Carson's  case,  R.  k  U.  ao3.  So  on  an  indictment  for  extortion,  alleging  that  the  de- 
nidant  extorted  twenty  shillings,  it  is  sufficient  to  prove  that  he  extorted  one  shilling. 
*«THolt,  C.  J.,  Rex  V.  Burdetl,  Lord  Ravm.  149.  See  also  Rex  v.  Gillham,  G  T.  R.  265; 
Netttntt.  Tilbury,  16  East  416;  Rex  v.' Hill,  I  Stark.  N.  P.  C.  369  (2  E.  C.  L.  R.). 


^  Poindexter's  case,  6  Rand.  668. 
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thcj  had  been  comDiitted  in  both  places.(t)  Bat  if  it  be  neoessary  to  state  a  pre- 
scription in  an  indictment,  such  prescription  must  be  proved  to  the  whole  extent 
laid,  otherwise  the  consequence  might  be,  that  the  record  would  be  evidenoe  of  a 
right  which  had  been  expressly  disproved  at  the  trial.(y) 

Where  the  indictment  charges  several  with  a  joint  offence,  any  one  of  them 
alone  may  be  found  guilty.  But  they  cannot  be  found  guilty  separately  of  separate 
parts  of  the  charge,  and  if  two  be  so  found  guilty  separately  a  pardon  must  be 
obtained,  or  nolle  protteqvi  entered,  as  to  the  one  who  stands  second  upon  the  verdict 
before  judgment  can  be  given  against  the  other.  Thus  where  Hempstead  and 
Hudson  were  indicted  upon  the  statute  of  Anne  for  stealing  in  a  dwelling-house  to 
the  value  of  £G  108.,  and  the  jury  found  Hempstead  guilty  as  to  part  of  the  articles 
of  the  value  of  £6,  and  Hudson  guilty  as  to  the  residue ;  the  judges  (upon  a  case 
reserved)  held  that  judgment  could  not  be  given  against  both,  but  that  upon  a 
pardon  or  voile  prosequi  as  to  Hudson  it  might  be  given  against  Hempstead.(A-) 

2dly.  It  is  to  be  considered  with  what  precision  of  proof  those  allegations,  wnich 
canno^  be  disregarded  in  evidence,  must  be  supported;  or,  in  other  words,  what  is 
a  fatal  variance  between  a  material  averment  in  an  indictment  and  the  evidence 
adduced  in  support  of  it.  The  general  rule  on  this  subject  is,  that  a  variance 
between  the  indictment  and  the  evidence  is  not  material,  provided  the  substance  of 
the  matter  be  found. (/) 

Upon  this  principle,  where  an  indictment  for  the  murder  of  a  Serjeant  at  mace  of 
the  City  of  Jjundon  supposed  that  the  sheriff  of  Jjondon,  upon  a  plaint  entered,  made  a. 
precept  to  the  sergeant  ut  mace  to  arrest  the  defendant,  and  it  appeared  that  there 
not  any  such  precept  made,  and  that,  by  the  custom  of  London,  ailer  the  plaint  entered 
any  sergea  .t  vx  ojffirio^  at  the  recjuest  of  the  plaintiff,  might  arrest  a  defendant,  ahtqi 
aliquo  pncceptOj  ore  tcnus  vet  aliter,  it  was  holden  that  this  statement  of  the  precept  wa-  ^ 
but  circumstance,  not  necessary  to  be  supported  in  evidence,  and  that  it  was  sufficient  i^F 
the  substance  of  the  matter  were  proved  without  any  precise  regard  to  circum8tance.(i 
In  an  indictment  for  perjury  in  an  answer  to  a  bill  in  chancery,  the  bill  was 
to  have  been  filed  by  A.  against  B.  (the  present  defendant)  and  a7<o^r;  it  appeal 
H'*^191  ^"  evidence  that  it  was  filed  against  B.,  C,  and  D.,  but  the  perjury  w 
"-•  assigned  on  a  part  of  *the  answer,  which  was  material  between  A.  ^nd  H 
and  Lord  Kllenborough  held  this  not  to  be  a  fatal  variance.(n) 

And  with  respect  to  the  proof  of  the  offence  charged  the  rule  is  universal,  tl 
it  is  sufficient  if  the  evidence  agree  in  substance  with  the  averments  in  the  indp" 
mcnt.     Thus  on  an  indictment  for  murder,  it  will  be  sufficient  if  the  manner  of  ^ 
death  proved  agree  in  substance  with  that  which  is  charged.     Therefore  if  it  ap] 
that  the  party  was  killed  by  a  different  weapon  from  that  described,  it  will  uiaiul 
the  indictment,  as  if  a  wound  or  bruise  alleged  to  have  been  given  with  a  swore 
proved  to  have  been  given  with  a  staff  or  axe,  or  a  wound  or  bruise  alleged  to 
been  given  with  a  wo(»den  staff  be  proved  to  have  been  given  with  a  stone. 

the  death  be  laid   to  have  been  by  one  sort  of  poisoning,  and  it  turn  out  to  1 ^i 

been  by  another,  the  difference  will  not  be  material. (o^  But  if  a  person  be  indi  ^^Jte 
for  one  ^«peeies  of  killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence  mt^t"  i 
species  of  death  entirely  different,  as  by  shooting,  starving,  or  strangling. (7>)  & 

(i)  Kex  V.  Sutton,  4  M.  &  S.  532. 

(J)  Kex  V.  Miiiquis  of  Huckingham,  4  Campb.  189. 

(k)  Rex  0.  Hempstead,  R    &  R.  0.  C.  R.  344. 

(I)  1  Eiist  P.  C.  c.  5,  s.  115,  p.  345.  (m)  Rex  r.  Mackally,  9  Co.  67  a. 

(n)  Kex  r.  Benson,  2  Campb.  508,  8.  p.,  bj  Abbott,  C.  J. ;  Rex  v.  Powell,  R.  k  M.  -N.  P. 
C.  101. 

(o)  SO  where  an  indictment  on  the  43  Geo.  3,  c.  58,  s.  2,  charged  the  prisoner  with     Air- 
ing administered  to  a  woman  a  decoction  of  a  certain  shrub  called  savin  ;  and  it  ap|>^Are(/ 
that  the  prisoner  prepared  the  medicine  which  he  administered,  hy  pouring  boiling  vvgttr 
on  the  leaves  ot  a  i>hrub  ;  the  medical  men  who  were  examined  stated  that  such  a  prepan- 
tioo  is  called  an  infusion^  and  not  a  decoction  (which  is  made  by  boiling  the  substance io 
the  water) ;  upon  which  the  prisoner's  counsel  insisted  that  he  was  entitled  to  an  acquit- 
tal, on  the  ground  that  the  medicine  was  mis-described.    But  Lawrence,  J.,  overraled  tlif 
objection,  and  said  that  infusion  and  decoction  are  tjusdem  generU^  and  that  the  TarfMce 
was  immaterial :  that  the  question  was,  whether  the  prisoner  administered  anj  matter  or         ' 
thing  to  the  woman  to  procure  abortion  :  Rex  v.  Phillips,  3  Campb.  74.  j 

(p)  1  East  P.  C.  c.  5,  8.  107,  p.  341 ;  2  Hale  185.  ' 
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where  upon  an  indictment  for  murder,  which  charged  that  the  prisoner  with  a 
eertain  piece  of  brick,  which  he  then  and  there  held  in  his  right  hand,  struck  the 
deceased,  thereby  giving  to  him,  with  the  piece  of  brick  aforesaid,  one  mortal  wound 
of  which  he  died ;  and  the  jury  found,  not  that  the  prisoner  struck  with  the  piece 
of  brick,  but  that  he  struck  with  his  fist,  and  that  the  deceased  fell  from  the  blow 
upon  a  piece  of  brick,  and  that  the  fall  upon  the  brick  was  the  cause  of  his  death, 
the  judges  were  unanimously  of  opinion  that  the  means  of  death  were  not  truly 
stated,  and  that  the  variance  was  fatal. ((j*)  So  where  the  indictment  stated  that  the  pri- 
soner assaulted  the  deceased,  and  struck  and  beat  him  on  the  head,  and  then  and  there 
gave  him  divers  mortal  blows  and  bruises,  of  which  he  died ;  and  the  evidence  was  that 
the  prisoner  knocked  the  deceased  down  by  a  blow  on  the  head,  and  that  in  falling 
down  upon  the  ground  he  received  the  injury  which  caused  his  death ;  the  judges, 
on  a  case  reserved,  held  that,  the  cause  of  death  not  being  truly  stated,  the  prisoner 
oould  not  be  convicted.(r)  If  the  indictment  charges  that  A.  gave  the  mortal 
blow,  and  that  B.  and  C.  were  present,  aiding  and  abetting,  &c.,but  on  the  evidence 
it  appears  that  B.  struck,  and  that  A.  and  C.  were  present,  aiding,  &c.,  this  is  not  a 
material  variance;  for  the  stroke  is  adjudged  in  law  to  be  the  stroke  of  every  one 
of  them,  and  is  as  strongly  the  act  of  the  others,  as  if  they  all  three  had  p^n-i  o 
held  the  weapon,  and  had  all  together  struck  the  deceased.  The  '^'identity  of  ^ 
the  person  supposed  to  have  given  the  stroke,  says  Mr.  J.  Foster,  is  but  a  circum- 
stance, and  in  this  case  a  very  immaterial  one.(8) 

*'  The  cases  which  relate  to  the  necessity  of  proving  particular  averments/'  Siiid 

Mr.  J.  Chambre  in  the  case  of  Turner  v.  Eyles^{t)  only  distinguish  between  that 

which  is  material  and  that  which  is  impertinent,  but  make  no  distinction  between 

that  which  is  inducement,  and  that  which  is  the  immediate  cause  of  action.*'     The 

Same  learned  judge  in  Smith  v.  Tai/lor{u)  observed  that  *' the  rules  of  evidence,  as 

applicable  to  the  allegations  of  a  declaration,  depend  upon  the  way  in  which  the 

facts  alleged  are  introduced ;  if  they  be  mere  matters  of  inducement,  they  do  not 

require  such  strict  proof  as  those  allegations  which  are  precisely  put  in  issue  between 

t.he  parties."     And  Mr.  J.  Buller,  in  Gwinnet  v.  PhiUip8^(y)  laid  down  that  aver- 

xnents  which  are  merely  inducement  need  not  be  precisely  proved.     The  result  of 

^liese  authorities  appears  to  be,  that  there  is  no  difference  between  substantive  aver- 

Xkients  and  those  which  are  only  inducement,  as  to  the  necessity  of  proving  them 

ma  some   degree;   but  that  the  latter  do  not   require  such   strict  proof  as  the 

former.  (10) 

But  any  difference  in  substance  between  the  statements  in  the  indictment  and 
tiie  evidence,  as  to  the  offence  charged,  will  be  fatal.  Thus  where  an  indictment 
£[>r  obtaining  money  under  false  pretences  stated  that  the  defendant  pretended  he 
^ad paid  a  turn  of  money  into  the  Bank  of  England,  and  it  appeared  in  evidence 
^hat  he  said,  generally,  the  money  had  been  paid  into  the  Bank  of  England,  Lord 
Kllenborough,  C.  J.,  held  it  a  fatal  variance,  and  acquitted  the  defendant.(x) 
AV^here  the  prisoner  was  indicted  on  the  15  Geo.  2,  c.  3i,  for  stealing  a  cow,  and  it 
appeared  on  evidence  that  the  animal  stolen  was  a  heifer,  it  was  holden  a  fatal  vari- 
ance by  the  twelve  judges,  who  were  of  opinion  that,  as  the  statute  mentioned  both 

(q)  Rex  p.  Kelly,  R.  k  M.  C.  C.  R.  113.         (r)  Rex  v.  Thompson,  R.  k  M.  C.  C.  R.  139. 
(«)  Rex  r.  MHckall}',  9  Rep.  67  b ;  Post.  351. 
(t)  3  B.  &  P.  4G3.  (u)  1  N.  &  R.  210. 

(v)  3  T.  R.  646.     See  Reg.  v,  Bidwell,  ante,  toI.  1,  p.  576. 

(V)  See  ace.  1  Phil.  Er.  498.     But  Mr.  Starkie,  vol.  I,  Ev.  450,  note  (Z),  observes  that 

the  distinction  between  the  gist,  and  that  which  is  the  inducement,  is  not  always  clear. 

If  by  inducement  such  averments  only  be  meant  as  are  not  material,  but  which,  if  struck 

out,  woold  leave  a  valid  charge  behind,  there  is  no  question ;  but  if  the  term  include 

«iMDtial  and  material  averments,  then  proof  being  necessary,  lepal  proof  is  essential,  and 

that  mast,  it  should  seem,  depend  upon  the  nature  of  the  allegation  itself,  and  not  upon 

its  mere  order  or  connection  in  point  of  time,  or  otherwise,  with  other  material  aver- 

tteatt.    On  the  other  hand,  it  is  certain  that  whenever  an  allegation  is  material  and 

^nential,  whether  it  fall  within  the  scope  of  the  term  inducement  or  not,  or  whatever  its 

CMuiection  may  be  in  the  order  of  time,  or  otherwise,  with  the  other  essential  averments, 

ilsut  be  proved  according  to  the  precise  and  particular,  though  superfluous,  descrip- 

ittti  villi  which  it  is  encumbered :  Ibid. 

(x)  Bex  V.  Plestow,  1  Campb.  494. 
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heifer  nnd  cow,  it  must  be  coDsidcrcd  as  using  one  term  in  contradistinctioo  to  the 
other.(y)*  Upon  the  same  principle  where  two  prisoners  were  tried  on  the  above- 
mentioned  statute,  on  a  charge  of  stealing  five  sheep,  and  upon  the  evidence  they 
appeared  to  be  lambs,  the  judges  held  that  the  prisoners  could  not  be  convicted,  as 
the  statuto  mentioned  both  sheep  and  lambs.fs)  So  where  on  an  indictment  under 
Lord  Ellenborough's  Act,  the  prisoner  was  charged  with  cutting  \.  S.,  and  the  evi- 
*^141  ^^"^^  ^^*^  ^^^^  ^^^^  wounds  were  inflicted  by  stabbing  *and  not  by  cutting, 
•J  the  judges  held  that  as  the  statute  used  the  alternative  "«to6  or  cMf,"  the 
variance  was  fatal. (a)  If,  on  an  indictment  for  perjury,  the  oath  is  stated  to  have 
been  taken  at  the  assizes,  before  judges  assigned  tu  take  the  said  assizes,  it  will  be 
a  fatal  variance  if  the  oath  was  administered  when  the  judge  was  sitting  under  the 
commission  of  oyer  and  terminer  and  gaol  delivery.(i)  In  an  indictment  on  the 
43  Geo.  3,  c.  56,  the  int-eut  laid  was  to  murder,  to  disable,  or  do  some  grievoufl 
bodily  harm  ;  the  intent  found  by  the  jury  was  to  prevent  being  apprehended;  it 
was  held  by  the  judges,  on  a  case  reserved,  that  a  conviction  could  not  be  sup- 
ported.(c)  Where  the  prisoner  was  charged  with  being  at  large  after  an  order  for 
his  transportation,  and  the  indictment  stated  that  his  Majesty  extended  his  mercy 
to  him  upon  condition  of  his  being  transported  for  life  beyond  the  seas ;  and  it  ap- 
peared in  evidence  that  the  condition  upon  which  he  received  the  royal  mercy  waa 
not  general,  as  the  indictment  stated,  but  specific,  that  he  should  be  transported  to 
New  South  Wales  or  some  of  the  islands  adjacent,  the  judges  held  the  conviction 
wrong.(f/)" 

The  name  of  any  party  whose  existence  is  essential  to  the  charge  must  be  proved 
in  conformity  to  that  laid  in  the  indictment,(6)  for  a  misnomer  of  him  is  usoallj 
fatal,(/)  And  if  such  person  be  described  as  a  certain  person  to  the  jurors  un- 
known, and  it  appoar  in  evidence  that  his  name  clearly  was  known,  the  prisoner 
cannot  be  convicted. (//)  Where  a  person  is  described  byname  simply,  without 
addition,  proof  that  there  are  two  persons  of  that  name  is  no  variance,  for  theidlega- 

(y)  Cook's  case,  I  Leach  105;  2  East  P.  C.  c.  10,  s.  48,  p.  616,  ante,  vol.  2,  p.  363. 

(i)  Rex  V.  Loom,  R.  &  M.  C.  C.  R.  160,  nnte^  vol.  2,  p.  363.  But  see  Reg.  v.  M'CulIj, 
an/f,  vol.  2,  [>    3«;r). 

(a)  Rex  V.  MDermot,  R.  k  R.  C.  C.  R.  356.  See  also  Rex  r.  Douglass,  anie^  toI.  2, 
p.  649. 

(6)  Rex  r.  Lincoln,  R.  &  R.  421.  But  in  an  indictment  for  perjury  alleged  to  have  been 
committed  on  the  trial  of  a  cause  before  one  of  the  judges  of  the  Kinjr's  Bench,  withoot 
Sk prout  patrt  per  rrcordum,  it  is  no  va»'iance  that  the.  postta  alleges  the  trial  to  have  taken 
place  before  the  Lord  Chief  Justice,  the  cause  having,  in  fact,  been  tried  before  the  judge 
specified  :  Rex  v.  Coppard,  M.  k  M.  118,  liOrd  Tenterden,  G.  J.  8o  whei:e  the  indictment 
alleged  that  the  cause  came  on  to  be  tried  before  E.  W.,  one  of  the  judges,  Ac,  wd  it 
was  stated  in  the  ni^i  prius  record  in  the  usual  form  that  the  cause  was  tried  before  the 
two  judges  of  assize,  one  of  whom  was  E.  VV.,  it  was  held  no  variance:  Rex  v.  Alford,  U 
East  R.  218. 

(c)  Rex  t'.  Duffin,  R.  k  R.  365.  (d)  Fitzpatrick's  case,  R.  k  R.  512. 

{e)  Reg.  V.  Dent,  2  Cox  C.  C.  354.  where  there  was  no  proof  of  anj  Christian  name: 
Earl  of  Carcligan's  case,  cited  Dears.  C.  C.  477. 

(/)  I  8tark.  Ev.  470.  See  ante,  p.  H07,  as  to  the  misnomer  of  the  person  stated  to  be 
the  owner  of  the  dwelling-house,  in  burglary,  and  on  an  iudictment  under  the  Black  Act. 
(.)n  an  indictment  for  stealing  in  a  dwelling-house  to  the  value  of  5/.,  the  name  of  the 
owner  of  the  house  must  be  proved  as  laid  :  ante,  vol.  2,  p.  SC^.  So  ou  an  indictment  for 
robbing  a  dwelling-house  in  the  <hiy-time,  some  person  being  therein,  the  name  of  Bome 
person  who  was  in  the  house  at  the  time  must  be  correctly  slated:  Rex  r.  Kelly,  Carr. 
•Suppl.  42.  The  7  (leo.  4.  c  64,  extends  only  to  remedy  the  misiiouier  of  the  de/endantt^ 
when  pleaded  in  abatement. 

(ff)  1  East  P.  C.  651  ;  Rex  r  Robinson,  Holt  N.  P.  C.  595  (3  E.  C.  L.  R  ) ;  Rex  v.  Walker, 
3  Campb.  264;  Rex  v.  Deakin  and  Smith,  2  Leach  863.  But  if  the  charge  against  an  ac- 
cessory is  that  the  principal  felony  was  committed  by  pernonx  miknown,  it  is  no  objecUOft 
that  the  same  grand  jury  have  found  a  true  bill  imputing  the  principal  f.-lony  to  L  S.  J 
Rex  V.  Bush,  R.  k  R.  372.     See  </«/<•,  vol.  2,  p.  296. 


1  In  larceny  of  a  ffraj/  horse,  proof  that  it  was  a  gray  gelding,  the  variance  is  fatal :  Hooker 
V.  State,  4  uiiio  350. 

'  A  charge  that  the  defendant  set  up  and  kept  a  faro  bank,  at  which  money  wtf  btt| 
lost  and  won,  is  not  sustained  by  proof  that  bank  notes  were  bet,  lost  and  won:  PiT^ 
V.  Coium.,  2  Dana  298. 
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ion  is  still  true.     Upon  an  indictment  for  an  assault  upon  Elizabeth  Edwards  it 

ippeared  that  there  were  two  of  that  name,  mother  and  daughter,  and  that  in 

ict  the  assault  had  been  made  on  the  daughter ;  but  the  conviction  was  held  to  be 

R)od.(A)     So  where  an  indictment  *laid  the  property  of  a  horse  in  Joshua  r^coiR 

lenDinfi^s,  it  was  held  to  be  supported  by  proof  of  property  in-  Joshua  Jen-  ^ 

lings  Ae  younger. (r)     So  where  an  indictment  for  perjury  alleged  a  suit  to  have 

)eeQ  between  Peacock  and  R.  Miles,  and  the  proceedings  stated  the  suit  to  have 

)eeii  between  Peacock  and  R.  Miles  the  elder,  it  was  held  no  variance. (y)     So 

fbere  an  indictment  for  perjury  alleged  that  there  was  a  plaint,  in  which  William 

Slithers,  the  younger,  was  plaintiff,  and  the  plaint  was  merely  **  William  Withers, 

)laintiff/''  it  was  held  that  this  was  no  variance.(A;)     The  prosecutor  may  be  de- 

leribed  by  the  name  he  has  assumed,  though  it  is  not  his  right  name;  thus  where 

Jie  goods  stolen  were  laid  to  be  the  property  of  Maiy  Johnson,  and  the  prosecutrix 

stated  that  her  original  name  was  Mary  Da  vies,  but  that  she  had  been  called  and 

known  by  the  name  of  Mary  Johnson^  and  not  Mary  Davies,  for  the  last  five  years, 

and  had  not  taken  the  name  of  Johnson,  for  any  purpose  of  concealment  or  of 

fraud ;  the  judges,  on  a  case  reserved,  were  of  opinion  that  the  time  the  prosecutrix 

bid  been  known  by  the  name  of  Johnson  warranted  her  being  called  so  in  the 

i]idictment.(/)     And  so  a  person  is  well  described  by  the  name  by  which  he  is  gen- 

enlly  known.     Thus  where  a  count  for  offering  a  bribe  to  an  officer  of  the  customs 

stated  his  name  as  Thomas  Dabbs,  and  he  proved  that  his  true  name  was  Thomas 

Tyrrel  Dabbe,  but  that  he  generally  went  by  the  name  of  Thomas  Dabbs,  and  signed 

m  name  Thomas  Dabbs  without  Tyrrel,  it  was  held  that  this  was  no  variance.(m) 

So  where  an  indictment  for  robbery  laid  the  property  in  John  Hancox,  and  it 

appeared  that  his  name  was  John  Walter  Hancox,  but  that  he  was  generally  known 

by  the  name  of  John  Hancox,  Parke,  J.,  held  that  this  waa  sufficient.(n)     So  where 

in  an  indictment  a  boy  was  called  Edward  Dobson,  and  he  stated  that  his  ri^ht 

ttme  was  Dobeon,  but  that  most  persons  who  knew  him  called  him  Peach,  and  that 

lus  mother  had  married  two  husbands,  the  first  named  Peach  and  the  second  Dob- 

BOD,  and  that  he  was  told  by  his  mother  that  he  was  the  son  *of  the  latter,   r^^otc 

ud  that  she  always  used  to  call  him  Dobson ;  it  was  held  that  the  evidence   ^ 

^  the  boy's  mother  had  always  called  him  Dobson  must  be  taken  to  be  con- 

(4)  Rex  V.  Peace,  3  B.  &  A.  579  (5  E.  C.  L.  R.).  The  court  said,  '<  The  question  here 
^  not  whether  the  party  has  been  rightly  described,  but  who  the  party  is  who  is  de- 
"^bed  in  the  indictment  as  having  been  assaalted."  But,  generally,  if  the  father  and 
f^  be  both  named  A.  B.,  by  A.  B.  simply  the  father  shall  be  intended :  Wilson  v.  Stubs, 
^ob.  330 ;  Lepiot  v.  Browne,  I  Salk.  7  ;  Sweeting  v.  Fowler,  I  Stark.  N.  P.  C.  106  (2  E.  C. 
^-  B.) ;  Stebbing  v.  Spicer,  8  C.  B.  827  (65  E.  C.  L.  R.). 

!•)  Hodgson's  case,  1  Lewin  236,  Parke,  J. ;  s.  p.,  Bland's  case,  Ibid.,  Bolland,  B. 
J)  Bex  ©.  Bailey,  7  C.  &  P.  264  (32  E.  C.  L.  R.),  Williams,  J.,  who  cited  a  MS.  case 
r^«re  it  was  alleged  that  thf  re  was  an  indictment  against  A.  B.  and  C.  D.,  at  a  former 
l^c,  and  on  the  record  being  produced  it  appeared  that  it  was  an  indictment  against  A. 
'  mod  C.  D.,  the  younger,  and  Lawrence,  J.,  held  it  a  fatal  variance ;  on  which  it  was  ob- 
^>>ed  that  that  must  have  been  on  the  ground  that  if  a  person  was  named  simply  it 
^^mot  the  elder. 

(*)  Reg.  V.  Withers,  4  Cox  C.  C.  17,  Rolfe,  B. 

0)  Rex  9.  Norton,  R.  k  R.  510. 

(•i)  Attorney-General  v.  Hawkes,  I  Tyrw.  3,  and  per  Alexander,  C.  B.,  <'  By  the  aid  of 
^  arerment  of  the  identity  of  Thomas  Dabbs  and  Thomas  Tyrrel  Dabbs,  the  defendant 
^^^t  plead  an  acquittal  on  this  information,  by  way  of  autrefois  acquit^  to  another  in- 
^^^ation  for  offering  a  bribe  to  Thomas  Tyrrel  Dabbs  ou  this  occasion." 

(p)  Rex  V,  Berriman,  5  C.  &  P.  601  (24  E.  C.  L.  R.).     See  Rex  v.  Sheen,  2  G.  &  P.  634 

^1  B.  C.  L.  R.).     And  see  Rex  v. ,  6  C.  &  P.  408  (25  E.  C.  L.  R.),   where  an  iudict- 

l^^st  for  stealing  a  whip,  the  property  of  Richard  Pratt,  was  held  to  be  sustained  by  evi- 
^^ce  that  the  prosecutor  was  generally  known  by  that  name,  although  his  proper  name 
^^  Richard  Jeremiah  Pratt.  And  see  Williams  v.  Bryant,  5  M.  &  W.  447,  where  the  de- 
^*^^dant  executed  a  bond  in  the  name  of  William  Bryant,  being  known  at  that  time  by 
^^t  name,  his  real  name  being  William  Francis  Bryant,  and  the  court  held  that  the 
^*^M»f  was  safflcient  upon  the  plea  of  non  est  factum.  In  Reg.  v.  Lippiatt,  1  Cox  C.  C.  56, 
^^  iBdictmeat  charged  an  assault  on  Sarah  Bath,  who  had  been  christened  Sarah  Anne 
^*tt,  bat  had  been  known  in  the  family  by  the  name  of  Sarah  only  ;  and  Coleridge,  J.,  is 
*'^^'~"~i  to  hftTC  held  this  a  fatal  variance.     Sed  qusre. 
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elusive  as  to  his  name,  and  that,  therefore,  he  was  rightlj  described  in  the 
dictment.(o) 

On  an  indictment  for  administering  poison  to  Patrick  Heniy  Smith,  who 
been  christened  by  those  names,  but  had  been  sometimes  called  Henrj  and  so 
times  Patrick,  and  never  Patrick  Henry,  except  by  his  mother,  and  had  been  < 
firmed  eighteen  years  before  by  the  name  of  Henry,  and  had  generally  been  ca 
Henry  afterwards,  and  had  signed  the  name  of  Henry  when  he  was  marri 
Maule,  J.,  said,  '^  It  appears  to  me  that  the  prosecutor  is  misdescribed ;  he  has  t 
commonly  known  by  the  name  of  Henry  and  of  Patrick,  but  not  of  Patrick  He 
Then,  again,  although  that  is  his  name  by  baptism,  he  has  since  been  confirmed 
another,  and  in  Sir  F.  Gcmody^s  case(^p)  it  is  laid  down  that  where  a  man  ia  < 
firmed  by  a  different  name  from  his  baptismal  one,  he  must  be  described  by 
name  of  confirmation.  My  brother  Coleridge  agrees  with  me  that  the  prise 
must  be  acquitted/^(j)  And  where  on  the  indictment  of  Frances  Clark  for 
murder  of  ^^  George  Lakeman  Clark,  a  base-born  infant  male  child,"  it  appeared 
evidence  that  the  deceased  child  was  &  bastard  son  of  the  prisoner,  and  that 
murdered  it,  as  charged  in  the  indictment,  but  that  the  child  was  christened  Geo 
Lakeman,  being  the  names  of  its  reputed  father,  and  that  it  was  called  Geo 
Lakeman,  and  not  by  any  other  name  known  to  the  witnesses,  and  that  the  prise 
called  it  George  Lakeman;  the  judges  held  that  as  the  child  had  not  obtained 
mother's  name  by  reputation,  he  was  improperly  called  Clark  in  the  indictmeDt,  i 
as  there  was  nothing  but  the  name  to  identify  him  in  the  indictment,  the  convict 
could  not  be  supported. (r)  And  so  where  an  illegitimate  child,  three  Weeks  c 
had  been  baptized  by  the  name  of  ^^  Eliza,"  but  no  surname  was  mentioned  at  t 
time  of  baptism,  and  neither  the  register,  nor  any  copy  of  it,  was  produced  att 
tri  il,  and  an  indictment  for  murder  described  her  as  "  Eliza  Waters,"  Waters  hen 
the  name  of  her  mother^  it  was  held,  upon  a  case  reserved,  that  the  child  hado 
acquired  the  name  of  Waters  by  reputation,  and  that  the  conviction  was  wroDg.( 
Where,  however,  an  indictment  charged  the  murder  of  Emma  Evans,  and  itappean 
that  the  deceased  was  an  illegitimate  child  born  in  a  workhouse,  and  baptized  on  tl 
9th  of  September  by  the  name  of  Emma,  and  drowned  on  the  1 1th  of  the  sao 
month,  when  about  six  weeks  old,  and  that  up  to  the  time  of  the  baptism  shewi 
not  called  by  any  name,  but  that  from  the  9th  to  the  1 1th  of  September  she  m 
called  Emma  Evans,  Evans  being  the  mother's  name ;  it  was  held  that  there  wi 
sufficient  evidence  of  reputation  for  the  consideration  of  the  jury,  and  that  th 
case  was  distinguishable  from  the  last,  because  there  was  no  evidence  there  that  tfa 
^o.  .^  child  was  ever  called  Waters  at  all.(^)  And  where,  on  an  indictmeDt  *ii 
-I  the  murder  of  ^'  a  certain  female  child  whose  name  to  the  jurors  was  unknowD, 
it  appeared  that  the  child  had  not  been  baptized,  but  the  prisoner  had  said  she  shoal 
like  it  to  be  called  **  Mary  Ann,^'  and  had  called  it  "  her  Mary  Ann"  at  one  time,  aD 
'*  Little  Mary"  at  another ;  the  father  was  a  baptist,  and  the  child  was  a  baskan 
and  twelve  days  old ;  and,  upon  a  case  reserved,  it  was  deld  that  the  child  had  d( 
gained  a  name  by  reputation,  and  therefore  the  indictment  was  right.(u)  Wher 
an  indictment  for  larceny  laid  the  goods  stolen  to  be  the  property  of  ytctcf 
Baroness  Tnrkheim,  and  the  prosecutrix  proved  that  Baroness  Turkheim  was  be 
title  only,  and  no  part  of  her  proper  name,  but  that  she  was  not  only  reputed  t 
possess  that  title,  but  did  actually  possess  it  in  right  of  an  estate  inherited  Irom  he 
father,  and  that  she  had  constantly  and  uniformly  acted  in  and  been  known  bjtbi 
appellation,  but  that  her  name  without  her  title  was  Selina  Victoria;  the  jadgf 

(o)  Rex  t*.  Williams,  7  G.  &  P.  298  (32  fi.  G.  L.  R.),  Williams,  J ,  after  coQsaltiB 
Alderson,  B. 

(j»)  Co.  Lilt.  3  a. 

(q)  Reg.  v.  Smith,  1  Cox  C.  C.  248.  But  qussre  whether  the  authoritieB  ahov  nor 
than  that  the  name  of  confirmatioa  is  a  good  name. 

(r)  Rex  V.  Clark,  R.  k  R.  358 

(*)  Rex  V,  Waters,  R.  &  M.  C.  C.  R.  457  ;  s.  c ,  7  C.  &  P.  250  (32  K.  G.  L.  R.)- 

(/)  Reg.  r.  Evans,  8  C.  &  P.  765  (34  E.  C.  L.  R.),  Erskine,  J.,  after  conaaltiag  Pi^ 
son,  J. 

(m)  Rex  V.  Smith,  R.  k  M.  G.  G.  R.  402 :  s.  c  ,  6  G.  &  P.  151  (25  B.  0.  L.  B.).  See  9^ 
cases  on  this  subject,  vol.  1,  p.  765. 
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held  the  description  sufficient,  (r)  So  where  an  information  for  libel  described  the 
proseciitor  as  ''  His  Serene  Highness  Charles  Frederick  Augustus  William,  Duke  of 
Dfunswick  and  Loneburg/'  but  his  proper  name  was  Charles  Frederick  William 
Augustus  d'Este,  and  he  had  been  formerly  reigning  Duke  of  Brunswick  and 
Luneburg,  and  was  still  commonly  called  by  that  title,  but  he  had  in  fact  ceased  to 
be  reigning  duke,  the  Court  of  Queen's  Bench  held  the  description  sufficient,  as  it 
was  that  by  which  he  was  well  known,  (tr) 

Although  it  is  little  likely  that  a  question  should  arise  in  any  criminal  pro- 
ceeding as  to  the  strict  legality  of  a  change  of  name,  it  may  be  well  to  mention  that 
on  the  great  Roll  of  the  Pipe,  26  Hen.  2,  a.  d.  1181,  mem.  1  Essex  and  Hertford, 
ander  the  heading  *^  De  oblatis  per  Ranulphum  de  Glanvill^,"  is  this  entry : 
^^  Ylgerus  Luvel  debet  dimidiam  marcam  quia  vocavit  se  alio  nomine  quam  proprio.'' 
This  shows  that  at  that  time  a  change  of  name  was  not  in  every  case  lawful.  The 
roll  was  examined  at  my  request.  Quasre,  was  this  Hanulphus  de  Glan  vill&,  the  great 
lawyer,  or  his  father  "({xow) 

A  transposition  of  the  order  in  which  names  are  borne  causes  a  variance.  Thus 
it  is  a  variance  to  describe  Henry  Jules  Steiner  as  Jules  Henry  Steiner.(x) 

But  if  the  name  proved  be  idem  sonans  with  that  in  the  indictment,  and  different 
in  spelling  only,  the  variance  will  be  immaterial.  Thus  Segrave  for  Seagrave  is  no 
TiiTiance,(  y)  nor  is  Benedetto  for  Beniditto,(2)  nor  is  McNicole  for  McNicoll.(a) 
So  on  an  indictment  for  committing  an  offence  on  one  John  Whyneard  it  appeared 
that  his  name  was  spelt  Winyard,  but  it  was  pronounced  Winuyard;  and  the 
judges,  on  a  case  reserved,  held  that  the  prisoner  had  been  rightly  couvicted.(6) 
Bat  an  indictment  charging  the  prisoner  with  having  personated  ^^  Peter  McCann" 
is  not  supported  by  evidence  that  he  personated  **  Peter  McCarn."(c)  So  it  r^oio 
has  been  decided  that  ^*  Shakspeare*'  cannot  '''be  considered  as  idem  aonans  ^ 
with  "  Shakepear."(<f)  Whether  two  names  sound  alike  is  a  question  for  the  jury, 
aad  not  for  the  court,  (e) 

Upon  an  indictment  for  robbing  Thomas  Bent,  it  was  proved  by  a  witness  that 
be  knew  Lieutentant  Bent,  and  saw  him  sign  his  name  twice — once  to  the  charge 
of  the  robbery,  and  once  to  the  deposition  in  support  of  the  charge,  and  from  those 
ngnatures  he  knew  his  name  to  be  Thomas  Bent ;  but,  except  so  far  as  he  knew  the 
ttci  from  having  seen  Lieutenant  Bent  sign  his  name  on  those  occasions,  he  knew 
nothing  about  his  Christian  name.     So  much  only  of  the  complaint  and  deposition 

(v)  Sails'  case,  2  Leacb  861.  An  indictment  for  a  robberjr  on  an  unmarried  woman  in 
her  maiden  name  is  good,  although  she  marry  before  the  indictment  is  found  :  Rex  v. 
Tamer,  1  Leach  536.  Where  an  indictment  charged  the  prisoner  with  the  manslaughter 
of  Murk  Robinson,  and  a  witness  stated  that  the  deceased  stayed  three  days  and  nights  at 
big  iun,  and  that  he  asked  the  deceased  his  name,  and  that  letters  came  directed  in  that 
name,  which  letters  were  delivered  to  the  deceased,  and  received  by  him ;  Patteson,  J., 
held  that  the  witness  might  be  asked  what  name  the  deceased  told  him,  as  it  was  evi- 
<ieDce  to  show  the  name  by  which  he  usually  went :  Rex  v.  Timmins,,  7  C.  ^  P.  499  (32  E. 
CL.  R.). 

(«')Rcf;.  V.  Gregory,  8  Q.  B.  508  (55  E  C.  L.  R. ;  Rex  v.  Sulls,  2  Leach  861,  was  con- 
sidered by  the  court  as  decisive  on  the  point.  This  report  omits  the  name  Augustus 
iooog  the  proper  names,  but  the  marginal  note  shows  this  was  a  mere  mistake,  and  the 
Barnes  are  all  given  in  2  Sess.  C.  229. 

(rr)  See  Baker's  Chronicle,  p.  92.     Grose's  Antiq.  **  Butty  Priory." 

(z)  Reg.  0.  James,  2  Cox  C.  C.  227,  Pollock,  C.  B. 

(»)  Williams  v.  Ogle,  2  Stra.  889. 

II)  Abithol  r.  Beniditto,  2  Taunt.  401.  In  Reg.  v.  Withers,  4  Cox  C.  C.  17,  Rolfe,  B., 
is  reported  to  have  amended  an  indictment  by  substituting  '^harniss"  (harness)  for 
"harais;"  but  the  amendment  seems  to  have  been  unnecessary. 

[a)  Reg.  V.  Wilson,  1  Den.  C.  C.  284.  (6)  Rex  v,  Foster,  R  &  R.  412. 

(e)  Rex  V.  Tannet,  R.  ft  R.  351. 

[d)  Rex  V,  Shakespeare,  10  East  83.  So  Tarbart  for  Tabart  is  a  fatal  variaace  in  a 
Uil  piece:  Bingham  v.  Dickie,  5  Taunt.  14  (1  E.  C.  L.  R.) 

(«)  Reg.  V.  Davis,  2  Den.  C.  C.  231.     In  this  case  the  indictment  laid  stolen  property  in 

^rios,  C.,  and  he  said  that  his  name  was  Trius,  and  the  sessions  held  that  the  names 

*ere  idem  sonantia,  as  Darius  (as  pronounced  in  the  Dorset  dialect,  D'rius)  and  Trius 

funded  alike ;  and  it  was  held  that  it  was  a  question  of  fact  for  the  jury,  and  not  of  law 

^  the  court;  and  the  judges  could  not  afiBrm  as  matter  of  law  that  the  two  names 

•OBBded  alike. 
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as  showed  that  they  had  been  signed  by  Lieutenant  Bent  in  the  presence  of  the  wit- 
ness was  then  read ;  and,  upon  a  case  reserved,  it  was  held  that,  although  the  evi- 
dence was  open  to  observation  to  the  jury,  yet  that  there  was  no  doubt  that  it  was 
admissible  as  evidence  of  the  Christian  name  of  Lieutenant  Bent.(y)  So  where 
an  information  for  libel  alleged  that  a  certain  person  had  murdered  E.  Grim  wood, 
and  the  coroner  proved  that  on  the  inquest  on  a  female  she  was  called  by  the  witnesses 
E.  Grimwood,  and  he  produced  an  inquisition  on  paper  purporting  to  be  taken  on 
the  body  of  £.  Grimwood,  it  was  held  that  this  was  evidence  that  the  deceased 
went  by  that  name.(^) 

Many  fatal  variances  have  arisen  in  cases  where  it  is  necessary  to  state  a  record, 
deed,  or  other  writing  in  the  indictment,  between  such  statement,  and  the  record, 
deed,  or  writing,  when  produced  in  evidence.(A)     Where  the  matter  of  a  written 
instrument  is  introduced  in  pleading  by  the  words  ^^  according  to  the  tenor  fol- 
lowing," or  "  of  the  tenor  follcjwing,"  or  *'  in  the  words  and  figures  following,"  or 
"  the  words  and  matters  following,"  or  in  fact  any  words  which  imply  that  a  cor« 
recital  is  intended,  any  the  slightest  variance  between  the  instruments  set  out  an< 
that  produced  in  evidence  was  fatal.(t)     But  a  most  salutary  statute,  9  Geo.  4, 
15,  was  passed  to  provide  against  variances  of  this  description,  in  cases  of  misd< 
meauors,  which,  after  reciting  that  "  great  expense  is  often  incurred,  and  delay 
failure  of  justice  takes  place  at  trials,  by  reason  of  variances  between  writings  pr 
duced  in  evidence  and  the  recital  or  setting  forth  thereof  upon   the  record 
which  the  trial  is  had,  in  matters  not  material  to  the  merits  of  the  case,  and  so.    ^ 
record  cannot  now  in  any  case  be  amended  at  the  trial,  and  in  some  cases  can^::^^ 
be  amended  at  any  time,"  enacts  that  "  it  shall  and  may  be  lawful  for  every  court:^    ^f 
record  holding  plea  in  civil  actions,  any  judge  sitting  at  nisi  prius,  and  any  cour^:::,  ^f 
oyer  and  terminer  and  general   gaol   delivery  in  England,  Wjjes,   the   town        gf 
*^im  Berwick-upon-Tweed,  and  Ireland,  if  such  court  or  judge  shall  see  fit  s*:^  to 
-•  do,  to  cause  the  record  on  *  which  any  trial  may  be  pending  before  anys^xieli 
judge  or  court  in  any  civil  action,  or  m  ani/  indictment  or  in/ormcUum /or  any  'Wmit. 
demeanor^  when  any  variance  shall  appear  between   any  matter  in  writing  ox-  in 
print  produced  in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  reoord 
whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  particular  by  some 
officer  of  the  court,  on  payment  of  such  costs  (if  any)  to  the  other  party  as  Bneh 
judge  or  court  shall  think  reasonable,  and  thereupon  the  trial  shall  proceed  as  if  no  aucb 
variance  had  appeared ;  and  in  case  such  trial  shall  be  had  at  nisi  prius,  the  order 
for  the  amendment  shall  be  indorsed  on  the  postea,  and  returned  together  with  the 
record  ;  and  thereupon  the  papers,  rolls,  and  other  records  of  the  court  from  which 
such  record  issued  shall  be  amended  accordingly." 

It  was  held  in  two  cases  that  amendments  ought  to  be  made  very  sparingly  under 
this  statute,  and  it  seems  they  ought  not  to  be  made  where  the  variance  might 
have  been  avoided  by  ordinary  care  in  comparing  the  indictment  and  the  iDStrn- 
ment.(y  )  In  the  first  case  the  indictment  alleged  that  a  judgment  was  entered  np 
"  in  or  as  of  Trinity  Term,  in  the  5  Wm.  4,"  and  in  the  margin  of  the  copy  of  tlie 
record  when  produced  was  entered  "June  the  26th,  5  Wm.  4,"  pursuant  to  the  rale 
H.  T.,  4  Will.  4,  s.  3,  and  it  was  held  that  the  judgment  was  not  properly  stated, 
and  an  amendment  refused. (A:)  And  in  the  second  the  indictment,  in  stating  • 
commission  to  examine  witnesses  on  interrogatories,  alleged  that  the  commissionen 
were  commanded  to  examine  the  witnesses,  and  the  commission  commanded  the 
commissioners,  or  any  three  or  two  of  theni^  to  examine  the  witnesses,  and  the  Ttri* 

(/)  Reg.  V.  Toole,  D.  k  B.  194. 

(y)  Reg.  v.  Gregory,  8  Q.  B.  508  (55  K.  C.  L.  R  ). 

(A)  See  the  cases  collected  in  I  Stark.  Ev.  431,  et  teq, 

(i)  2  East  P.  C.  976  ;  Arch.  Cr.  PI.  46,  99. 

Ij)  In  Jelf  v.  Oriel,  4  C.  &  P.  22  (19  E.  C.  L.  R.),  Lord  Tenterden,  C.  J.,  refhsed  to 
amend  the  declaration,  on  the  ground  that  the  mistake  arose  from  want  of  common  ctf* 
in  drawing  it;  but  in  many  instances  it  has  been  the  want  of  common  care  that  cao*^ 
the  mistake,  and  to  prevent  the  failure  of  justice  through  such  carelesBoess  or  ignoiaoce 
was  one  of  the  objects  of  the  legislature  in  passing  the  Act:  1  Phil.  Ev.  518. 

{k)  Rex  V.  Cooke,  7  C.  &  P.  559  (32  E.  C.  L.  R.),  Patteson,  J.,  and  LUtledale,  J. 
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ance  was  held  fatal,  and  an  amendment  refused. (/)     But  where  an  indictment  for 
perjury  alleged  that  the  defendant  produced  an  affidavit  entitled  in  the  Court  of 
Chancery,  and  in  the  suit  therein  at  the  suit  of  £.  J.  Christian,  and  in  the  suit 
therein  at  the  suit  of  the  Commissioners  of  Charitable  Donations  and  Bequests  in 
Ireland,  and  the  affidavit  when  produced  was  entitled  ^'  In  Chancery  between  the 
Commissiorier  of  Charitable  Donations  and  Bequests  in  Ireland,"  &c.,  Lord  Denman, 
C.  J.,  ordered  the  record  to  be  amended  by  striking  out  the  word  "  entitled. "(m) 
And  where  an  ^indictment  for  perjury  stated  that  the  defendant  made  an   ruio^ri 
affidavit,  in  which  (amongst  other  things)  he  swore  that  an  officer,  who  had   '- 
arrested  him,  was  appointed  ^^  at  the  special  instance  and  part  of  the  said  plaintiff/' 
and  the  affidavit  itself  stated  that  the  officer  was  appointed  ^'  at  the  special  instance 
and  peril  of  the  said  plaintiff,*'  it  was  held  that  the  indictment  might  be  amended, 
no  assignment  of  perjury  being  made  upon  that  averment.(r{)   The  same  indictment 
set  out  another  part  of  the  affidavit  (on  which  also  there  was  no  assignment  of  per- 
jury) thus :  the  officer  "  went  round  to  the  door  of  the  back  kitchen  of  the  depo- 
nent's said  dwelling-house,  which  is  the  onli/  outer  door  of  the  same,''  and  in  the 
affidavit  itself  the  words  were  '^  the  onli/^  other  outer  door,"  and  it  was  held  that  this 
▼ariaooe  might  be  amended.(o) 

The  11  &  12  Vict.  c.  46,  s.  4,  recites  that  "  a  failure  of  justice  frequently  takes 
place  in  criminal  trials  by  rea^^on  of  variances  between  writings  produced  in  evidence 
a.iid  the  recital  or  setting  forth  thereof  in  the  indictment  or  information,  and  the 
same  cannot  now  be  amended  at  the  trial,  except  in  cases  of  misdemeanor,"  and 
enacts  "  that  it  shall  and  may  be  lawful  for  any  court  of  oyer  and  terminer  and 

(/)  Reg.  V.  Hcwins,  9  C.  &  P.  786  (38  E.  C.  L.  R.),  Coleridpre,  J. 

(m)  Reg.  o.  Cbristiao,  C.  k  M.  388  (41  E.  C.  L.  R.).     Where  in  a  civil  suit  the  declara- 
lion  ftated  as  matter  of  indacement  a  judgment  recovered  in  the  Queen's  Bench,  and  the 
examined  copj  of  the  judgment  being  produced  turned  out  to  be  a  judgment  in  the 
Common   Pleas,  Lord  Tenterden,  C.  J.,  allowed  the  record  to  be  amended,  as  the  Act 
^lowa  the  amendment  where  any  variance  appears  between  any  matter  in  writing  pro- 
duced  io  evidence  and  the  recital  or  setting  forth  thereof  on  the  record,  and  the  examined 
copjr  of  the  judgment  was  a  matter  in  writing  so   produced,  and  the  statute   therefore 
Authorized  the  amendment :  Briant  v.  Bicke,  M.  k  M.  359.     So  an  amendment  in  the  date 
of  a  bill  of  exchange  has  been  allowed:  Bentzing  v.  Scott,  4  C.  ft  P.  24  (19  E.  C.  L.  R.), 
Pftrke,  J.     And  where  a  declaration  stated  that  the  plaintiff  caused  to  be  left  with  the 
defendant  a  copy  of  a  writ  of  subpoena,  and  it  appeared  that  the  original  writ  was  directed 
to  the  defendant  and  two  others,  while  the  copy  was  directed  to  him  and  John  Doe,  the 
letter  name  not  appearing  in  the  original  subpoena  at  all ;  Lord  Tenterden,  C.  J.,  allowed 
the  allegation  to  be  altered  into  "a  copy  of  so  much  of  the  said  writ  of  subpoena  as  re- 
lated to  the  said  defendant:"  and  the  Court  of  Common  Pleas  held  the  amendment  was 
properly  made:  Masterman  v.  Judson,  8  Bing.  R.  224   (21   K.  C.  L.  R.).     And  upon  the 
Authority  of  this  case  the  Court  of  King's  Bench  held  that  a  statement  of  a  contract  in 
the  declaration  might  be  amended  so  as  to  agree  with  the  written  contract  produced  at 
'the  trial,  as  to  the  time  for  the  performance  of  it,  though  it  did  not  appear  in  the  decla- 
''^tion  whether  the  contract  was  in  writing  or  not:  Lamey  v.  Bishop,  4  B   &  Ad   479  (24 
^.  C.  L.  R.),  and  per  Taunton,  J.     *'  If  the  plaintiff  had  declared  upon  a  contract  in 
Writing  the  Act  would  apply  ;  then  it  is  absurd  to  say  that  it  does  not  apply,  because  the 
plaintiff  has  omitted  the  words  *by  agreement  in  writing,'  which  in  pleading  are  unneces- 
sary."    Thif  case  seems  to  overrule  Ryder  v.   Malbon,  3  C.   ft  P.  594  (14  E.  C.  L.  R.), 
^here  Park,  J.  A.  J.,  held  that  a  statement  in  an  avowry  of  the  terms  of  the  holding 
^oald  not  be  amended  so  as  to  make  them  conformable  with  the  lease  produced  at  the 
trial.     In  Smith  v.  Brandram,  2  M.  ft  Gr.  244  (40  E.  C.  L.  R  ),  a  material  variance  in 
point  of  legal  effect  between  a  contract  of  guarantee  produced  in  evidence,  and  the  con- 
tract set  out  in  the  declaration,  was  held  amendable  under  this  statute.     In  Brooks  v. 
BUosbard,  3  Tyrw.  844;  C.  ft  M.  779  (41  E.  C.  L.  R),  which  was  an  action  for  a  libel 
I        coDtained  in  a  letter,  the  letter  having  been  burnt,  the  Court  of  Exchequer  held  that  a 
I        Variance  between  the  libel  as  set  out  in  the  declaration,  and  the  parol  evidence  of  the 
I       pODtcnts  of  the  letter,  could  not  be  amended,  as  this  Act  only  applies  where  the  variance 
k       U  between  some  matter  in  writing  or  in  print  produced  in  evidence,  and  its  recital  on  the 
K       ^tcord.    It  may  be  added  that  in  Prudhomme  v.  Fraser,  I  M.  ft  Rob.  435,  Lord  Denman, 
B      C.J^  refused  to  order  superfluous  averments  and  innuendos  in  a  declaration  for  libel  to 
■      ^  ttmck  oat  at  the  trial   nnder  the  3  ft  4  Will.  4,  c.  42,  s.  23.     Mr.  Starkie,  1  Ev.  495, 
^      ^teatithif  aa  a  decision  under  the  9  Geo.  4,  c.  15,  but  that  is  an  terror,  and  that  statute 
*<tmi  clearly  not  to  apply  to  such  a  case.    C.  S.  G. 
(•)  Reg.  V.  Newton,  1  C.  ft  K.  469  (47  E.  C.  L.  R.). 
(t)  Beg. «.  Newton,  «t^a. 
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'general  gaol  delivery,  if  such  court  shall  see  fit  so  to  do,  to  cause  the  iDdictment  or 
information  for  any  offence  whatever,  when  any  variance  or  variances  shall  appetr 
between  any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  reciteJ  or 
setting  forth  thereof  in  the  indictment  or  information  whereon  the  trial  is  pending, 
to  be  forthwith  amended  in  such  particular  or  particulars  by  some  officer  of  the 
court,  and  after  such  amendment  the  trial  shall  proceed  in  the  same  manner  in  all 
respects,  both  with  regard  to  the  liability  of  witnesses  to  be  indicted  for  peijury  and 
otherwise,  as  if  no  such  variance  or  variances  had  appeared." 

By  the  12  &  13  Vict.  c.  45,  s.  10,  "  every  court  of  general  or  quarter  sessions  of 
the  peace,  on  the  trial  of  any  offence  within  its  jurisdiction,  whenever  any  variance 
or  variances  shall  appear  between  any  matter  in  writing  or  in  print  produced  in 
*^9n  evidence,  and  *the  recital  or  setting  forth  thereof  in  the  indictment  shall 
^  have  the  same  power  in  all  respects  to  cause  the  indictment  to  be  amended 
which  is  given  to  courts  of  ojer  and  terminer  apd  general  gaol  deliveiy  with  r^rd 
to  offences  tried  before  such  last-mentioned  courts  by  virtue  of  an  Act  of  the  twelfth 
3'ear  of  Her  Majesty's  reign,  intituled  *  An  Act  for  the  Removal  of  Defects  io  the 
Administration  of  Criminal  Justice;'   and  after  such  amendment  the  trial  shall 
proceed  in  the  same  manner  in  all  respects,  both  with  regard  to  the  liability  (^ 
witnesses  to  be  indicted  for  perjury  and  otherwise  as  if  no  such  variance  or  variances 
had  appeared." 

The  14  &  15  Vict.  c.  100,  reciting  that  "  offenders  frequently  escape  conviction  od 
their  trials  by  reason  of  the  technical  strictness  of  criminal  proceedings  in  matters 
not  material  to  the  merits  of  the  case :  and  whereas  such  technical  strictness  vaj 
safely  be  relaxed  in  many  instances,  so  as  to  ensure  the  punishment  of  the  gniltj, 
without  depriving  the  accused  of  any  just  means  of  defence:"  enacts,  by  sec  1, 
that  "  whenever  on  the  trial  of  any  indictment  for  any  felony  or  misdemeanor  there 
shall  appear  to  be  any  variance  between  the  statement  in  such  indictment  and  the 
evidence  offered  in  proof  thereof,  in  the  name  of  any  county,  riding,  division,  citj, 
borough,  town  corporate,  parish,  township,  or  place  mentioned  or  described  in  anj 
such  indictment,  or  in  the  name  or  description  of  any  person  or  persons,  or  bodj 
politic  or  corporate,  therein  stated  or  alleged  to  be  the  owner  or  owners  of  any 
property,  real  or  personal,  which  shall  form  the  subject  of  any  offence  charged 
therein,  or  in  the  name  or  description  of  any  person  or  persons,  body  politic  or  cor- 
porate, therein  stated  or  alleged  to  be  injured  or  damaged  or  intended  to  be  injured 
or  damaged  by  the  commission  of  such  offence,  or  in  the  Christian  name  or  samamCj 
or  both  Christian  name  and  surname,  or  other  description  whatsoever,  of  any  perwo 
or  persons  whomsoever  therein  named  or  described,  or  in  the  name  or  description  of 
any  matter  or  thing  whatsoever  therein  named  or  described,  or  in  the  ownership  of 
any  property  named  or  described  therein,  it  shall  and  may  be  lawful  for  the  court 
before  which  the  trial  shall  be  had.  if  it  shall  consider  such  variance  not  material 
to  the  merits  of  the  case,  and  that  the  defendant  cannot  be  prejudiced  therehjin 
Ins  defence  on  such  merits,  to  order  such  indictment  to  be  amended,  according  to 
the  proof,  by  some  officer  of  the  court  or  other  person,  both  in  that  prt  of  the 
indictment  where  such  variance  occurs  and  in  every  other  part  of  the  indictnwwt 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to  postponing  the  trial 
to  be  had  before  the  same  or  another  jury,  as  such  court  shall  think  reasonahle; 
and  after  any  such  amendment  the  trial  shall  proceed,  whenever  the  same  shall  be 
proceeded  with,  in  the  same  manner  in  all  respects,  and  with  the  same  consequenoeB, 
both  with  respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury  and  other* 
wise,  as  if  no  such  variance  had  occurred ;  and  in  case  such  trial  shall  be  had  tt 
nisi  prius  the  order  for  the  amendment  shall  be  endorsed  on  the  postea,  and  returned 
together  with  the  record,  and  thereupon  such  papers,  rolls,  or  other  records  of  tb* 
court  from  which  such  record  issued  as  it  may  be  necessary  to  amend  shall  be 
^009-1  amended  accordingly  by  the  proper  *officer,  and  in  all  other  cases  the  order 
"'-'  for  the  amendment  shall  either  be  endorsed  on  the  indictment  or  shall  be 
engrossed  on  parchment,  and  filed,  together  with  the  indictment,  among  the  reoorw 
of  the  court :  Provided  that  in  all  such  cases  where  the  trial  shall  be  so  poatpooed 
as  aforesaid  it  shall  be  lawful  for  such  court  to  respite  the  recogniianoes  of  toe 
prosecutor  and  witne&scs,  and  of  the  defendant,  and  his  surety  or  sureties,  if  to^ 
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ceordinglj,  in  which  case  the  prosecutor  and  witncbses  shall  be  bound  to  attend  to 
roaecute  and  give  evidence  respectively,  and  the  defendant  shall  be  bound  to  attend 
)  be  tried,  at  the  time  and  place  to  which  such  trial  shall  be  postponed,  without 
Diering  into  any  fresh  recognizances  for  that  purpose,  in  such  and  the  same  manner 
s  if  they  were  originally  bound  by  their  recognizances  to  appear  and  prosecute  or 
ive  evidence  at  the  time  and  place  to  which  such  trial  shall  have  been  so  postponed: 
Vovided  also,  that  where  any  such  trial  shall  be  to  be  had  before  another  jury  the 
Irown  and  the  defendant  shall  respectively  be  entitled  to  the  same  challenges  as 
liey  were  respectively  entitled  to  before  the  first  jury  was  sworn." 

Sec.  2.  *^  Every  verdict  and  judgment  which  shall  be  given  after  the  making  of 
Dy  amendment  under  the  provisions  of  this  Act  shall  be  of  the  same  force  and 
fleet  in  all  respects  as  if  the  indictment  had  originally  been  in  the  same  form  in 
rhich  it  was  after  such  amendment  was  made."  , 

Sec.  3.  *'  If  it  shall  become  necessary  at  any  time,  for  any  purpose  whatsoever, 
9  draw  up  a  formal  record  in  any  case  where  any  amendment  shall  have  been  made 
ader  the  provisions  of  this  Act,  such  record  shall  be  drawn  up  in  the  form  in  which 
be  indictment  was  afler  such  amendment  was  made,  without  taking  any  notice  of 
lie  fact  of  such  amendment  having  been  made." 

By  sec.  30,  *'  the  word  indictment  shall  be  understood  to  include  ^  information,* 
inquisition.'  and  ^presentment,'  as  well  as  indictment,  and  also  any  'plea,' 
replication,'  or  other  pleading,  and  any  nisi  prius  record." 

On  a  comparison  of  these  several  enactments,  it  will  be  seen  that  the  9  Geo.  4,  c. 
5,  empowered  any  judge  at  nisi  prius,  or  any  court  of  oyer  and  terminer  and  general 
lol  delivery,  to  amend  any  variance,  in  cases  of  misdemeanor  only,  between  any 
\atter  in  vcriting  or  in  print  and  the  recital  or  setting  forth  thereof  upon  the  record. 
he  11  &  12  Vict  c.  4t>,  s.  4,  empowered  any  court  of  oyer  and  terminer  and  general 
iol  delivery  to  amend  any  variance  in  any  offence  ichatever  betwiien  any  matter  in 
riHng  or  in  print  and  the  recital  or  setting  forth  thereof  on  the  record.  The  12 
.  13  Vict.  c.  45,  8.  10,  gave  the  same  power  of  amendment  to  every  court  of  general 
r  quarter  sessions,  on  the  trial  of  any  offence  within  its  jurisdiction,  as  was  given 
y  the  11  &  12  Vict.  c.  46,  to  courts  of  oyer  and  terminer  and  general  gaol  delivery. 
«Btly,  the  14  &  15  Vict,  c  100,  empowers  every  court  on  the  trial  of  any  felony 
r  misJenuranor  to  amend  any  of  the  variances  therein  included,  whether  there  be 
Dy  writing  to  amend  by  or  not. 

Id  considering  whether  a  variance  should  be  amended  under  these  statutes  the 
oart  will  have  to  determine  the  following  questions  :  1st,  whether  the  variance  be 
3  one  of  the  matters  included  in  these  statutes ;  2dly,  whether  it  be  '^  not  r:|cq9Q 
laterial  to  the  merits  *of  the  case;"  and  lastly,  if  it  be  not  material  to  the  ^ 
merits  of  the  case  whether  the  defendant  may  be  prejudiced  by  the  amendment  in 
lis  defence  on  such  merits,  (j?) 

Under  the  three  earlier  statutes  the  amendment  is  confined  to  variances  between 
natters  in  writing  or  in  print  And  the  statement  of  them  in  the  indictment. 

Under  the  14  &  15  Vict.  c.  100,  the  amendment  may  be  made  in  the  following 


1.  The  name  of  any  county,  riding,  division,  city,  borough,  town  corporate,  parish, 
oWDflhip  or  place  mentioned  or  described  in  the  indictment. 

2.  The  name  or  description  of  any  person  or  persons,  or  body  politic  or  corporate, 
tated  in  the  indictment  to  be  the  owner  or  owners  of  any  property,  real  or  personal, 
vhich  shall  form  the  subject  of  any  offence  charged  therein. 

3.  The  name  or  description  of  any  person  or  persons,  body  politic  or  corporate, 
illeged  to  be  injured  or  damaged,  or  intended  to  be  injured  or  damuged,  by  the 
dnniiiission  of  the  offence  charged  in  the  indictment. 

4.  The  Christian  name  or  surname,  or  both  the  Christian  name  and  surname, 
ar  other  description  of  any  person  or  persons  named  or  described  in  the  indictment. 

5.  The  name  or  description  of  any  matter  or  thing  whatsoever  named  or  described 
tti  the  indictment. 

{p)  The  last  Act  only  specifies  the  2d  and  3d  particulars,  but  it  is  obvious  that  any 
tMrtwoald  take  them  into  its  consideratioo  in  determining  whether  an  amendmeut 
••gjkt  lo  be  made  under  the  previous  statutes. 
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6.  The  ownership  of  any  property  Darned  or  described  in  the  indictmeiit. 

With  regard  to  the  ''  merits  of  the  case/*  these  terms,  as  applied  to  all  ciiminil 
cases,  obviously  mean  the  substaDtial  truth  and  justice  of  the  case  with  reference  to 
the  guilt  or  iunoceDce  of  the  prisoner.  When  we  say  that  a  prisoner  has  been 
acquitted  upon  the  merits,  we  mean  that  the  jury  have  heard  and  considered  all  the 
evidence  adduced  with  reference  to  the  guilt  or  innocence  of  the  prisoner  of  the 
offence  charged,  and  have  acquitted  him  on  the  ground  that  the  charge  was  not 
proved.  Tt  would  be  a  perversion  of  language  to  say  that  a  prisoner  had  been 
acquitted  on  the  merits,  when  he  was  acquitted  on  the  ground  of  some  trifling 
variance  or  technical  objection.  It  is  to  be  observed  also  that  a  matter  may  w^ 
constitute  some  part  of  the  merits  of  a  case,  and  yet  a  variance  as  to  such  matter 
may  not  bo  material  to  the  merits  of  the  case  within  the  meaning  of  this  Act. 
Thus  on  a  trial  for  stealing  an  animal,  the  proof  of  the  animal  as  described  consti- 
tutes a  part  of  tlie  merits  of  the  case,  and  yet  the  description  of  it  as  a  ewe  instead 
of  a  lamb  may  not  be  in  the  least  degree  material  to  the  merits  of  the  case,  as  the 
animal  may  be  of  such  an  age  that  it  may  be  doubtful  whether  the  one  or  the  other 
appellation  be  more  correct. (j) 

*^^41  ^^  '^^  ^^^^  ^  ^^  observed  that  the  amendment  may  be  made,  ^unless  the 
^  defendant  may  be  "prejudiced  thereby  in  his  defence  upon  such  merits."  A 
prejudice  therefore  to  the  defence  is  not  sufficient:  it  must  be  a  prejudice  to  the 
defence,  upon  (he  merits.  Indeed  wherever  any  variance  occurs,  an  amendment  may 
be  said  to  prejudice  the  defence;  for  if  it  were  not  made,  the  prisoner  woald  be 
acquitted.  The  prejudice,  therefore,  which  is  to  prevent  an  amendment,  is  confined 
to  a  prejudice  to  the  defence  upon  the  merits,  which  clearly  means  a  substantial  and 
not  a  formal  or  technical  defence  to  the  charge. 

We  have  seen  that  in  two  cases  under  the  9  Geo.  4,  c.  15,  it  was  held  that 
amendments  in  criminal  cases  ought  to  be  sparingly  made;(r)  but  it  must  be 
remembered  that  those  cases  occurred  at  a  time  when  the  power  of  amendment  may 
be  considered  as  having  been  on  its  trial,  and  the  legislature  had  not  then  spoken 
in  the  clear  language  in  favor  of  amendments,  either  in  civil  or  criminal  cases,  which 
it  has  since  used,  and  therefore  these  cases  can  no  longer  be  considered  as  any 
authority.  It  has  been  well  laid  down  by  a  very  learned  judge,  that  a  statute  like 
the  14  <&  15  Vict.  c.  100,  should  have  a  wide  construction,  and  should  not  be  inter- 
preted in  favor  of  technical  strictne8s,(«)  and  there  are  very  strong  reasons  why  a 
liberal  construction  should  be  made  on  such  a  statute.  If  a  prisoner  is  acquitted  on 
the  ground  of  a  variance,  he  may  be  again  more  correctly  indicted ;  and  wherever 
this  course  is  adopted,  the  effect  of  an  acquittal  on  such  a  variance  is  to  put  both 
the  prosecutor  and  prisoner  to  additional  trouble  and  expense.  And  in  cases  where 
no  fresh  indictment  is  preferred,  the  result  is  that  the  costs  of  the  prosecution  are 
thrown  away,  and  an  offender,  possibly  a  very  notorious  one,  escapes  the  punishment 
he  deserves.  In  every  case  where  an  acquittal  takes  place  in  consequence  of  a 
variance,  the  court  may  order  a  fresh  indictment  to  be  preferred,  and  the  prisoner  to 
be  detained  in  prison  or  admitted  to  bail  till  it  is  tried ;  and  it  may  be  well  for  the 
court,  where  a  variance  occurs,  to  consider  whether  the  prisoner  mi^ht  not  fairly  be 
presented  with  the  option  either  of  having  the  amendment  made,  or  of  being  indicted 
anew  in  a  better  form. 

In  one  case  it  has  been  distinctly  laid  down  that  a  variance  in  a  name  ought  to 

(q)  In  the  Pacific  Steam  Navigation  Co.  v.  Lewis,  16  M.  k  W.  783,  Pollock,  C.  B.,  said, 
that  "  not  material  to  the  merits  "  means  not  material  to  the  real  question  between  the  far- 
ties  ;  Parke,  B.,  "  By  the  term  'merits  of  the  case,'  I  understand  the  sttbstantitU  merits  of  Hu 
ease  •"  and  Rolt'e,  B.,  "  The  words  '  not  material  to  the  merits '  mean  not  material  to  the 
real  merits  of  the  case." 

(r)  Ante,  p.  319. 

(s)  Per  Byles,  J.,  Reg.  v.  Welton,  9  Cox  C.  C.  297,  post^  p.  325.  In  St.  Losky  v.  Greeo,  9 
C.  B.  (N.  S.)  370  (99  E.  C.  L.  R.),  Byles,  J.,  said,  "Various  statutes  have  from  time  to  time 
for  more  than  500  years  been  passed,  from  the  14  Edw.  3,  c.  6,  downwards,  to  facilitat 
amendments,  but  the  strict  and  almost  perverse  construction  which  the  judges  put  apoi 
them  rendered  them  nearly  abortive.  But  now  a  totally  different  principle  prewili ; 
amendment  is  to  be  made  which  it  necessary  for  determining  the  real  question  in  controversjf  ~ 
the  parties," 
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be  amended,(/)  and  there  is  a  good  reason  why  this  should  always  be  done,  as  on  a 
snbseqiient  trial  the  prisoner  might  prove  that  the  person  was  as  well  known  by  the 
one  name  as  the  other,(u)  and  so  escape  altogether. 

Where  a  variance  occurs  in  a  plea  to  an  indictment  for  the  non-repair  of  a  high- 
way, an  amendment  should  always,  if  possible,  be  made ;  for  if  the  verdict  be  against 
the  defendants  on  such  a  plea,  they  are  fixed  with  the  liability  to  repair,  though  in 
truth  others  were  really  liable. (r) 

♦Where  an  indictment  described  a  statute  as  "An  Act  of  Parliament  r*q»>ft 
made  and  passed  in  (he  seventh  and  eighth  years  of  the  reign  of  her  present  ^ 
Majesty^**  it  was  held  that  the  court  had  power  under  the  14  &  15  Vict.  c.  100,  s. 
1,  to  amend  the  indictment  by  striking  out  the  words  here  printed  in  italics.(?/7) 
So  where  the  title  of  an  Act  of  Parliament  was  inaccurately  stated  in  an  indict- 
ment, but  a  petition  to  the  Insolvent  Court  was  alleged  to  have  been  presented  on  a 
day  after  the  passing  of  the  Act,  it  was  held,  on  a  case  reserved,  that  the  reference 
to  the  st^itute  might  be  rejected,  as  the  court  were  bound  to  take  notice  of  the  day 
on  which  the  statute  passed.(x)  And  where  the  title  of  an  Act  of  Parliament  is 
not  accurately  stated,  but  is  stated  with  so  much  clearness  and  accuracy  as  to  enable 
the  judges,  who  are  presumed  to  know  the  titles  of  all  the  Acts  that  have  ever 
passed,  to  know  the  Act  referred  to,  and  to  leave  no  possible  doubt  upon  their 
minds  upon  the  matter,  a  very  strong  opinion  has  been  expressed  that,  notwith- 
standing the  decided  cases,  a  variation  so  small  and  insignificant  furnishes  no  ground 
of  objection.(y) 

An  indictment  alleged  that  the  prisoner  committed  perjury  on  the  trial  of  an  in- 
dictment for  setting  fire  to  a  certain  ham  ;  but  the  record  was  of  an  indictment  for 
setting  fire  to  a  certain  stack  of  barley,  and  it  was  held  that  the  words  stack  of 
oom  might  be  inserted  instead  of  barn,  as  this  was  one  of  the  very  cases  fur  which 
the  statute  was  passed. (z) 

Where  goods  were  laid  as  the  property  of  M.  Archard,  who  was  a  carman,  and 
the  clerk  of  the  London  Dock  Company  had  delivered  the  goods  by  mistake  to  the 
prisoner,  who  had  been  sent  by  Archard  for  other  goods,  it  was  held  that  the  indict- 
ment was   properly  amended   by  inserting   the  London  Dock   Company  for  M. 
ATchard.(a)     So  where  the  prisoner  was  charged  with  throwing  Annie  Welton  into 
the  water  with  intent  to  murder  her,  and  there  was  no  proof  of  the  name  of  the 
child,  it  was  held  that  the  indictment  might  be  amended  by  striking  out  Annie 
Welton  and  inserting  "a  certain  female  child  whose  name  is  to  the  jurors  unknown," 
by  Bjles,  J.,  who  said,  "  Here  the  amendment  cannot  prejudice  the  prisoner  in  her 
defence,  and  I  consider  the  variance  not  material  to  the  merits  of  the  case.     A 
statute  of  this  kind  should  have  a  wide  construction,  and  I  shall  not  interpret  it  in 
&vor  of  technical  strictness."(ft) 

An  indictment  alleged  that  a  footway  led  from  a  turnpike-road  into  the  town  of 
lirivesend,  but  the  highway  was  a  carriage-way  from  the  turnpike  road  to  the  top 
of  Onne  House  Hill,  and  from  thence  to  Gravesend  it  was  a  footway,  and  the  nui- 
»Doe  alleged  was  between  the  top  of  Orme  House  Hill  and  Gravesend ;  it  was  held 
^t  the  indictment  might  be  amended  by  substituting  a  description  of  a  footway 
nuiniog  from  Orme  House  Hill  to  *Gravesend,  as  this  appeared  to  be  the  r*Q26 
^cry  sort  of  case  for  which  the  legislature  meant  to  provide.(r)  ^ 

Where  an  indictment  for  the  non-repair  of  a  highway  charged  the  inhabitants  of 

(/)  Per  Parke,  Reg.  v.  Frost,  Dears.  C.  C.  414,  post,  p.  328. 

(«)  See  Rex  v.  Sheen,  2  C.  &  P.  634  (12  E.  C.  L.  R.),  ante,  vol.  2,  p.  57. 

(r)  See  Rex  v.  Rockfield,  MSS.,  C.  S.  G.,  ante,  vol.  1,  p.  517. 

(r)  Reg.  V.  Westley,  Bell  C.  C.  193.  (z)  Reg.  v.  Westloy,  supra. 

(jf)  Per  Pollock,  C.  B.,  Reg.  v.  Westley,  tupra,  who  said  he  believed  this  to  be  the 
^plnioo  of  every  other  member  of  the  court. 

It)  Reg.  V.  Neville,  6  Cox  C.  0.  69,  Williams,  J. 

(a)  Reg.  V.  Vincent,  2  Den.  C.  G.  464  ;  3  C.  &  K.  246. 

(6)  Reg.  p.  Welton,  9  Cox  C.  C.  297.  In  Pratt  v.  Hanburj,  14  Q.  B.  190  (68  E.  C.  L.  R.), 
^e  plea  stated  that  certain  goods  were  stolen  by  some  person  unknown,  and  it  was  held 
^^  the  plea  wai  properly  amended  by  substituting  *'  John  Press  "  for  a  person  unknown 
^ceordiDg  to  the  evidence  on  the  trial. 

(<)  Reg.  V.  Starge,  S.  k  B.  734  (77  E.  C.  L.  R.). 
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the  whole  township  of  Dukinfield  with  the  liability  to  repair,  and  it  was  objected 
that  by  the  Stalybridije  Improvement  Act,  9  Geo.  4,  c.  26,  the  inhabitants  of  that 
portion  of  the  township  which  lies  within  the  limits  of  the  town  of  Staljbridge 
were  exempted  from  liability  to  repair  highways  within  the  parts  of  the  township 
not  within  these  limits,  except  as  to  a  certain  road,  not  the  subject  of  this  indict- 
ment; Keating,  J.,  whilst  expressing  a  doubt  as  to  his  power  to  amend,  decided 
that  the  indictment  should  be  taken  as  amended,  so  as  to  compri>>e  only  the  inhab- 
itants of  the  parts  of  the  township  lying  beyond  the  limits  of  the  town  of  Staly- 
bridge,  (c?) 

An  indictment  for  bignmy  alleged  that  the  prisoner  was  apprehended  in  the 
county  of  Gloucester,  and  this  not  being  proved,  it  was  held  that  it  might  be 
amended  by  alleging  that  the  prisoner  was  in  custody  in  that  county  (c) 

In  a  civil  case  an  amendment  has  been  made  in  a  plea  by  substituting  that  a  pro- 
missory note  was  given  for  money  lost  to  J.  Lowteu  atid  others  at  a  certain  ill^al 
game,  to  wit,  the  game  of  hazard^  instead  of  J.  Lowten  and  blind-hookey.(/) 

One  count  charged  Winch  with  stealing  the  property  of  E.  Robinson  and  others; 
another  count  charged  Chaplin  with  the  substantive  felony  of  receiving  the  afore- 
said goods.  Winch  pleaded  guilty,  and  on  the  trial  of  Chaplin  the  felonious  re-' 
ceiving  was  proved,  but  the  names  of  the  prosecutors  were  not  proved ;  and  it  was 
held  that  the  count  for  receiving  might  be  amended  by  stating  the  goods  to  be  the 
property  of  persons  unknown. (</) 

An  amendment  will  not  be  made  where  the  effect  will  be  to  change  the  offence 
charged  to  another  offence.  On  an  indictment  for  abusing  a  girl  above  the  age  of 
ten  and  under  the  age  of  twelve  years,  it  was  proved  that  the  girl  was  under  ten 
years  of  age,  and  it  was  held  that  the  indictment  could  not  be  amended.(^)  So 
where  on  an  indictment  for  forging  an  undertaking  for  the  payment  of  money,  Uie 
instrument  turned  out  not  to  be  of  that  character,  but,  if  it  were  a  forgery  at  all, 
it  was  a  forgery  at  common  law ;  it  was  held  that  there  was  no  power  to  amend  the 
indictment  by  striking  out  the  word  feloniously. (/)  Where  a  count  charged  the 
prisoners  with  assaulting  a  gamekeeper  who  attempted  to  apprehend  them  whilst 
committing  an  offence  against  the  9  Geo.  4,  c.  69,  s.  I,  and  it  turned  out  that  the 
4co9*^-i  attempt  was  to  '''take  tame  pheasants;  Pollock,  C.  B.,  refused  to  allow  the 
-^  indictment  to  be  amended  by  alleging  an  assault  in  resisting  their  apprehen- 
sion whilst  the  prisoners  were  committing  an  indictable  offence.(y) 

An  amendment  ou^rht  not  to  be  made  if  the  indictment  would  thereby  be  liable 
to  be  objected  to  on  demurrer,  though  it  would  be  good  afler  verdict ;  as  the  pri- 
soner would  be  deprived  of  his  right  to  demur  to  \t,(k) 

An  indictment  alleged  that  the  prisoner  pretended  that  he  had  served  a  certain 
order  of  affiliation  on  J.  Bell ;  but  the  evidence  was  that  the  prisoner  had  said  that 
he  had  left  the  order  with  the  landlady  at  the  Chesterfield  Arms,  where  Bell  lodged, 
he  being  out ;  and  it  was  held  that  there  was  a  variance ;  for  the  allegation  in  the 

(d)  R(  g.  V.  Dukinfield,  4  B.  &  S.  158  (116  E.  C.  L.  R.).  There  was  a  conviction,  but  it 
was  held  wrong  on  the  facts ;  but  in  the  argument  it  was  taken  for  granted  that  the  vari- 
ance might  be  amended. 

(e)  Reg.  V.  Smith,  1  F.  &  F.  36.  See  ante^  vol.  1,  p.  274,  that  this  was  an  unoecessarj 
amendment. 

(/)  Masters  v.  Barrets,  2  C.  &  K.  715  (61  E.  C.  L.  R.),  Wilde,  C.  J. 

Iff)  Reg.  V.  Winch,  6  Cox  C.  C.  523,  Piatt,  B.  The  first  count  charged  Winch  with  steal- 
ing the  goods  of  Robinson  and  others,  and  Chaplin  with  receiving  the  said  goods  bo  felo- 
niously stolen,  and  a  difficulty  was  started  as  to  amending  the  charge  against  Chaplin,  as 
Winch  had  admitted  the  goods  to  be  those  of  Robinson  and  others ;  but  this  difficulty  was 
avoided  by  amending  the  count  for  the  substantive  felony. 

(A)  Reg.  t».  Shott,  3  C.  &  K.  206,  Maule,  J. 

(I)  Reg.  V.  Wright,  2  F.  k  F.  320,  Hill,  J.     It  must  be  remembered  that  the  challenges^ 
and  the  swearing  of  the  jurors  differ  in  felony  and  misdemeanor. 

U)  J^eg.  V.  Garnham,  8  Cox  C.  C.  451.     See  this  case,  ante,  vol.  1,  p.  646. 

Ik)  Reg.  V.  Lallemont,  6  Cox  C.  C.  204,  Jervis,  C.  J.,  and  Alderson,  B.     In  this  case  th^B 
indictment  alleged  that  the  prisoner  shot  at  a  person  unknown  with  intent  to  murder  hin^  ^ 
and  the  amendment  proposed  was  to  insert  with  intent  to  murder  in  the  words  of  the    T 
Vict.  c.  85,  s.  2,  but  the  court  thought  that  it  might  be  a  question  whether  the  iodictmeat 
would  not  then  be  demurrable  for  generality;  and  that  the  amendment  ought  to  be  made 
in  such  a  manner  as  that  the  indictment  should  not  be  in  any  way  defective. 

i 
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iDdictment  meant  a  persona]  service  of  the  order;  and  this  variance  was  not 
aiBeDdable  under  the  14  &  15  Vict.  c.  100,  s.  1,  as  it  was  not  a  variance  in  the  name 
w  description  of  any  matter  or  thing  named  or  described  in  the  indictment.(/)  But 
where  an  indictment  alleged  that  the  prisoners  pretended  that  a  certain  vessel 
called  the  Castanet  was  in  Penarth  Roads,  and  the  evidence  failed  to  show  that  the 
prisoners  pretended  that  the  vessel  was  the  Castanet,  it  was  held  that  the  indict- 
ment might  be  amended  by  striking  out  those  words. (m) 

Where  an  indictment  alleged  that  the  prisoner  endeavored  to  conceal  the  birth  of 
her  child  by  placing  it  in  and  among  a  heap  of  carrots,  and  the  proof  was  that  the 
body  was  placed  on  the  back  of  the  heap,  so  that  the  middle  of  the  heap  by  its 
height  hid  the  body ;  it  was  held  that,  under  the  14  &  15  Vict.  c.  100,  s.  1,  there- 
was  no  jurisdiction  to  amend  the  variance.(n) 

Where  an  indictment  against  two  bankrupts  alleged  that  they  embezzled  a  part 
of  their  personal  estate  to  the  value  of  £10,  to  wit,  certain  bank  notes  and  certain 
moneys,  and  it  rather  seemed  that  the  money  converted  was  foreign  money ;  it  was 
held  that  the  statement  under  the  videlicet  was  material,  as  the  indictment  would 
have  been  bad  without  a  description  of  the  property,  and  that  ^*  moneys ''  meant 
Knglish  moneys ;  and  the  court  refused  to  amend  the  indictment.(o) 

An  indictment  alleged  that  Saunders  stole  a  bushel  of  a  certain  mixture  consisting 
of  oats  and  peas,  and  that  Robinson  received  *the  goods  aforesaid  so  as  r:ieo9Q 
iforesaid  feloniously  stolen,  and  Saunders  proved  that  he  stole  pure  oats  and  *-  "  '. 
pets,  and  then  mixed  them,  and  ailerwards  sold  them  to  Robinson,  and  it  was  held 
that  there  was  a  variance,  as  the  one  prisoner  did  not  steal  a  mixture  and  the  other 
did  not  receive  a  mixture  which  had  been  stolen,  and  an  amendment  was  re-' 
ftised.(/>) 

An  indictment  for  night-poaching  described  the  land  as  in  the  occupation  of 

George  William  Frederick  Charles,  Duke  of  Cambridge,  but  none  of  the  witnesses' 

was  able  to  prove  all  the  Christian  names  of  the  Duke ;  one  witness,  however,  swore 

that  George  William  were  two  of  the  Christian  names  of  the  Duke,  but  he  believed 

tlie  Duke  had  some  other  Christian  names,  but  he  could  not  say  what  they  were.; 

The  sessions  refused  to  amend  the  indictment  by  striking  out  the  names  Frederick 

Charles ;  and,  on  a  case  reserved  on  the  question  whether  the  sessions  were  bound 

to  amend  the  indictment  by  striking  out  the  names  Frederick  Charles,  it  was  held 

thai  they  were  not  bound  to  do  so,  as  it  was  in  their  discretion  whether  they  would 

KmeDd  or  not.     That  the  sessions  "  were  quite  right  not  to  make  an  amendment  in 

^lie  manner  they  were  asked  to  make  it ;  but  they  would  clearly  have  been  wrong  if. 

thej  had  been  applied  to  strike  out  the  Christian  names  altogether,  and  leave  the 

proeecotor  described  by  his  name  of  office  as  the  Duke  of  Cambridge,  and  had 

>"<^«8ed  to  do  so.'X^)     And  that  as  no  amendment  was  made  the  prisoners  ought  to 

fciYe  been  acquitted.(r) 

The  amendment  must  be  made  by  the  court  before  which  the  trial  takes  place  ;(s) 
'^less  the  record  has  been  removed  into  the  Court  of  Queen's  Bench  and  the  trial  is 

(/)  Reg.  V.  Bailey,  MSS.,  C.  S.  G.  6  Cox  C.  C.  29,  Greaves,  Q.  C,  after  consulting 
Tlatt,  B. 

(m)  Reg.  9.  Baroisse,  5  Cox  C.  C.  559,  Wightman,  J.,  who  does  not  appear  to  have  been 
utisfied  that  the  amendment  was  properly  made ;  as  he  left  the  case  to  the  jurj  on 
another  count,  in  order  to  relieve  the  case  from  anj  difficulty  as  to  the  amendment. 

In)  Anonymous,  6  Cox  C.  C.  391,  Croropton,  J.,  who  gave  no  reason  for  the  decision. 

(o)  Reg.  V.  Davison,  7  Cox  C.  C.  158,  ^derson,  B.,  and  Coleridge,  J.  Alderson,  B.,  is 
r^orted  to  have  said,  <*  Neither  my  learned  brother  nor  myself  think  that  the  statute 
Allowing  amendments  applies  to  such  a  case  as  this."  But  the  marginal  note  is  that  the. 
tTerment  was  *'  such  as  the  court  in  its  discretion  would  decline  to  amend."  The  case 
leems  to  be  one  in  which  an  amendment  clearly  might  have  been  made. 

{P)  ^f^'  ^'  Robinson,  4  F.  &  F.  43,  Pollock,  C.  B.  The  marginal  note  states  that, 
"there  being  no  evidence  but  that  of  the  thief,  the  judge  would  not  amend ;"  but  the  body 
of  the  report  contains  no  such  point.  Pollock,  C.  B.,  had  refused  to  take  a  verdict  of 
giilty,  at  there  was  no  sufficient  corroboration  of  Saunders.  This  case  must  not  be  taken 
wany  authority  against  amending  the  description  of  stolen  property.  All  it  amounts  to 
bthat  the  judge  did  not  think  fit  to  amend  on  the  uncorroborated  evidence  of  the  thief. 

(f)  Per  Parke,  B.  (r)  Reg.  v.  Frost,  Dears.  C.  C.  474. 

(«)  Beg.  r.  Harrif,  Dears.  C.  C.  344 ;  Reg.  v.  Frost,  Dears.  C.  C  474. 
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at  Nisi  Prius ;  and  in  that  case  the  judge,  with  the  consent  of  counsel,  may  reBerve 
for  the  court  ahovc  the  question  whether  the  amendment  ought  to  have  been  made, 
with  leave  to  enter  a  verdict  for  the  Crown  if  the  amendment  ought  to  have  heen 
made.(/) 

On  an  indictment  against  the  prisoner  for  receiving  goods  knowing  them  to  have 
been  obtained  from  J.  Pollard  by  false  pretences,  afler  the  prisoner's  coansel  had 
addressed  the  jury,  and  contended  that  there  was  no  evidence  that  the  prisoner 
knew  them  to  have  been  obtained  by  false  pretences  or  from  Pollard,  it  was  pro- 
posed to  strike  out  the  words  "  from  J.  Pollard  by  false  pretences ;"  Williams,  J. :  "  I 
shall  lay  it  down  as  a  general  rule  that  I  will  not  allow  an  indictment  to  be  amended 
after  the  counsel  for  the  defence  has  addressed  the  jury.  The  proper  course  is, 
that  when  the  counsel  for  the  prosecution  has  given  all  the  evidence  that  he  means 
to  give,  he  should,  if  he  wishes  for  an  amendment,  ask  for  it  before  he  closes  his 
case,  and  then  if  the  amendment  is  allowed,  the  counsel  for  the  prisoner  addresses 
the  jury  on  the  indictment  so  amended."(^)  ^^^  where  the  prisoners  were  charged 
*^2Q1  *^^^  stealing  rabbits,  the  property  of  Edward  Critchley,  and  the  rabbits 
^  turned  out  to  be  the  property  of  John  Critchley  and  another,  but  the  mistake 
was  not  discovered  until  the  prisoner's  counsel  had  addressed  the  jury;  and  it  was 
held  that,  notwithstanding  the  preceding  case,  the  indictment  ought  to  be  amended.(p) 

In  one  case  it  was  said  that  ^'  any  amendment  that  is  to  be  made  ought  to  be  msde 
before  the  case  is  allowed  to  go  the  jury,  it  being  the  business  of  the  jniyto 
give  their  verdict  secundum  allegata  et  probata  ;  and  their  verdict  must  be  pro- 
nounced upon  the  indictment  as  amended  j\w)  but  it  was  said  in  the  same  case  Uut 
"  if  an  amendment  be  made  at  all,  it  should  be  made  before  the  verdict."(fl;) 

Upon  full  consideration,  it  seems  that  the  verdict  is  the  dividing  line.  Anyone 
familiar  with  criminal  trials  must  have  met  with  cases  where  variances  have  not 
been  discovered  until  just  before  the  verdict  is  given,  and  the  only  limit  to  the  time 
for  amendment  is  in  the  words  ^'  on  the  trial,"  and  the  trial  is  clearly  continaing 
until  the  verdict,  and  the  power  to  amend  is  given  "  whenever  on  the  trial"  "  there 
shall  appear  to  be  any  variance." 

The  jury  convicted  D.  Larkin,  on  a  count  which  charged  him  with  reoeiriDg 
goods,  he  the  said  A.  Brooksbank  knowing  them  to  have  been  feloniously  stolen; 
and  on  an  objection  in  arrest  of  judgment  that  the  scienter  was  badly  laid,  the 
sessions  amending  the  count  by  substituting  D.  Larkin  for  A.  Brooksbank ;  bat  it 
was  held,  on  a  case  reserved,  that  the  indictment  was  bad  on  the  face  of  it,  in  not 
alleging  the  scienter,  and  there  was  clearly  no  power  to  amend.ry) 

Before  making  an  amendment  the  court  should  receive  all  the  evidence  betriog 
upon  the  point ;  and  as  this  is  a  question  to  be  determined  by  the  coart,  and  is  not 
to  be  left  to  the  jury,  the  evidence  bearing  upon  it  which  may  be  in  the  possession 
of  the  prisoner  may  be  interposed  when  the  point  arises  in  the  course  of  the  case 
for  the  prosecution ;  and  this  is  much  the  best  course,  as  the  court  is  thereby 
enabled  to  dispose  of  the  point  at  once ;  indeed  it  is  now  settled  that  in  all  cases, 
whether  civil  or  criminal,  where  a  question  is  to  be  decided  by  the  court,  the  proper 
course  is  for  the  judge  to  receive  all  the  evidence  on  both  sides  at  once,  and  then  to 
determine  the  question. (2) 

(0  Reg.  V.  Sturge,  3  E.  &  B.  734  (77  E.  G.  L.  R.).  And  see  Reg.  p.  Dukinfield,  4  B.* 
S.  158  (116  E.  0.  L    R.),  anU,  p.  326. 

(u)  Reg.  V.  Rymes,  3  G.  &  K.  326. 

(t>)  Reg.  r.  Fullarton,  6  Gox  G.  G.  194,  Monaban,  G.  J.,  and  Lefroj,  G.  J.,  and  a  similtf 
amendment  was  made  in  like  manner  on  the  same  daj,  Monaban,  G.  J.,  remarking  tbit 
Reg.  V.  Rymes  was  no  autbority. 

(w)  Per  Piirke,  B.,  Reg.  v.  Frost,  Dears.  G.  G.  474. 

(z)  Per  Grompton,  J.,  Ibid.  I  bad  observed  in  Campbell's  Acts,  p.  9,  that  "  the  ameDd- 
ment  must  be  made  in  the  course  of  the  trial,  and  certainly  before  the  jury  give  tbei' 
verdict,  because  the  trial  is  to  proceed  and  the  jury  are  to  give  their  opinion  opoa  the 
amended  record."     See  per  Alderson,  B.,  Brashier  v.  Jackson,  6  M.  &  W.  549. 

(y)  Reg.  V.  Larkin,  Dears.  G.  G.  365.  This  was  the  case  of  a  bad  count  and  not  one  of 
variance,  and  not  within  this  section  of  the  statute  at  all ;  but  quaere  whether  it  migb^ 
not  have  been  amended  before  plea  under  sec.  25  of  the  statute. 

(z)  Bartlett  v  Smith,  11  M.  &  W.  483,  Major  Gampbell's  case  there  cited  bj  Parke,  Bm 
and  an  Anonymous  case,  Ibid.;  Boyle  t>.  Wiseman,  11  Ezch.  360;  Reg.  v.  Hilli  2])en. 0* 
0.  254. 
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Where  an  indictmeDt  has  been  amended  on  the  trial,  the  indictment  in  its  original 
>nii,  before  it  was  amended,  cannot  be  considered  on  a  case  reserved.(a) 

On  the  trial  of  indictments  for  offences  which  are  not  local  in  their  nature,  t^coqa 
enerally  speaking,  it  will  be  sufficient  to  show  that  *the  offence  was  com-  ^ 
litted  in  some  place  within  the  county  or  other  division ;  and  a  mistake  of  the  place 
1  which  an  offence  is  laid  will  not  be  material  upon  the  evidence  on  the  plea  of  not 
inilty,  if  the  fiict  be  proved  at  some  other  place  in  the  same  county.(6)  Although 
be  offence  must  be  proved  to  have  been  committed  in  the  county  where  the  prisoner 
I  tried,  yet,  after  such  proof,  the  acts  of  the  prisoner  in  any  other  county,  tending 
0  establish  the  charge  against  him,  are  properly  admissible  in  evidencc.(c)  This 
\MB  been  determined  to  be  the  rule  in  eases  of  high  treason,  and  must  equally  apply 
0  cases  of  conspiracy  and  felony. (</)  Upon  the  trial  of  an  indictment  for  a  trandi- 
ory  felony  the  prosecutor  need  not  prove  affirmatively  that  there  is  such  a  parish 

0  that  laid  in  the  indictment.  An  indictment  for  highway  robbery  laid  the  offence 
B  the  parish  of  St.  Thomas,  Pensford,  in  the  county  of  Somerset,  and  it  was 
)bjectcd  by  the  counsel  for  the  prisoner  that  there  was  no  proof  that  there  was  any 
ioeh  parish  in  the  county,  all  the  witnesses  swearing  to  the  parish  of  Pensford,  and 
not  St.  Thomas,  Pensford;  Littlcdalc.  J.,  said  the  objection  was  not  valid,  and  that 
be  once  reserved  a  case  from  the  Oxford  Circuit  on  that  ground,  and  a  great  major- 
i^  of  the  judges  held  that  it  was  not  necessary  to  prove  affirmatively,  in  the  case 
for  the  proeecution,  that  such  a  parish  as  that  laid  in  the  indictment  exists  within 
tiie  eoonty,  and  they  expressed  a  doubt  how  they  should  hold,  even  where  it  was 
Koved  n^j^tively  fur  the  prisoner  that  there  was  no  such  parish. (e) 

And  it  is  no  objection  in  the  case  of  a  transitory  felony  on  the  pica  of  not  guilty 
hat  there  is  no  such  place  in  the  county  as  that  in  which  the  offence  is  stated  to 
tave  been  committed.  An  indictment  stated  that  the  prisoner  at  the  parish  of 
Tonnanton  in  the  Woulds,  in  the  county  of  N.,  maliciously  set  fire  to  a  stack  of 
•eans ;  on  not  guilty  pleaded  it  appeared  that  there  was  no  such  parish,  and  two 
ointB  were  saved  for  the  consideration  of  the  judges;  one,  whether  the  offence  was 
Kad ;  the  other,  whether  there  being  no  such  parish  was  an  objection  on  not  guilty; 
fad  the  judges  were  unanimous  that  the  offence  had  nothing  of  locality  in  it,  and 
kttt  there  being  no  such  place  in  the  county  could  only  be  taken  advantage  of  on  a 
kft  of  abatement.(/)  So  where  an  indictment  for  larceny  laid  the  string  ^'  at 
xt  parish  of  Hales  Owen  in  the  county  of  Worcester,''  and  it  appeared  that  that 
wrish  was  situate  partly  in  Worcestershire  and  partly  in  Shropshire,  it  was  held 
[^cient.(  g) 

But  since  the  14  &  15  Vict.  c.  100,  s.  23,  it  is  not  necessary  to  state  any  venue 

1  the  body  of  an  indictment,  unless  a  local  description  be  required. (A) 

To  the  above  rule,  as  to  the  parish  and  place  being  immaterial,  there  are  some 
Xoeptions  ;  as,  if  the  statute  upon  which  the  indictment  is  framed  give  the  penalty 
>  the  poor  of  the  parish  in  which  the  offence  was  committed,  the  offence  must  be 
Tofed  to  have  been  committed  in  the  parish  laid  in  the  indictment. (t) 

^But  if  the  offence  be  in  its  nature  local,  and  there  be  no  such  place  as  r^cooi 
bat  laid  in  the  indictment,  the  prisoner  must  be  acquitted  of  such  local  ^ 
ftnoe ;  if,  however,  the  indictment  contain  a  charge  of  a  transitory  offence,  as 
^roeny,  the  prisoner  may  be  convicted  of  such  transitory  offence,  although  he  is 
acquitted  of  the  local  offence.  The  indictment  stated  that  the  prisoners,  ^'  late  of 
be  parish  of  St.  Peter  the  Great  in  the  county  of  W.,"  on,  &c.,  "  at  the  parish 
foresaid,  in  the  county  aforesaid,  the  warehouse  of  H.  Webb  there  situate,'^  feloni- 
:^vsly  did  break  and  enter  and  stole  certain  goods  therein,  and  it  appeared  that  the 
(Parish  of  St.  Peter  the  Great  was  partly  in  the  county  of  W.,  and  partly  in  the 

(•)  Reg.  V.  Pritchard,  L.  &  C.  34 ;  Reg.  i;.  Webster,  L.  A  C.  77. 
(h)  2  Hawk.  P.  C.  c.  25,  s.  84.  (c)  1  Phill.  Ex.  206,  6th  ed. 

(i)  Ibid.  [e)  Rex  v.  Dowling,  R.  k  M.  N.  P.  R.  433. 

(/)  Rex  9,  Woodward,  MS.  Bayley,  J. ;  3  Burn  J.  D.  k  Wms.  384 ;  s.  c,  R.  k  M.  G.  C.  R. 
^MCf,T0l.  3,  p.  1054. 

(f)Rex«.  Perkins,  4  G.  &  P.  363  (19  E.  G.  L.  R.),  Park,  J.  A.  J. 

(M  Set  the  tection,  ante,  vol.  2,  p.  323. 

(•)  Aiehb.  Or.  PI.  43.    See  Rex  v.  Glossop,  4  B.  &  A.  616  (6  E.  G.  L.  R.). 

L 


•  

831  Of  Evidence.  [bookti. 

couDty  of  the  city  of  W.^  but  that  the  warehouse  was  iu  that  part  of  the  pamh 
which  was  io  the  county  of  W. ;  and  Patteson,  J.,  held  that  this  was  a  loaJ  de- 
scription of  the  place  where  the  warehouse  was  situate,  and  that  the  indictiiieot 
was  not  supported  as  to  the  breaking  and  entering  the  warehouse,  but  that  the 
prisoners  wight  be  convicted  of  the  simple  larceny. (j^  So  the  offence  of  stealiag 
in  the  dwelling-house  to  the  value  of  five  pounds  is  local,  and,  therefore,  if  tk 
house  be  stated  to  be  situate  in  a  parish  and  county,  it  must* be  proved  that  the 
whole  of  such  parish  is  in  such  county,  and  if  it  be  not  so  proved  the  prisoDeroo- 
not  be  convicted  of  stealing  in  the  dwelling-house  to  the  value  of  five  pouads.  but 
he  may  be  of  the  simple  larceny.  The  indictment  charged  that  the  prisoner,  "late 
of  the  parish  of  St.  Catherine,  in  the  county  of  Gloucester,"  stole  divers  articles  to 
the  value  of  five  pounds  in  the  dwelling-house  of  M.  D.  6.  Moirhead,  "there  sit- 
uate," and  it  was  proved  that  the  parish  of  St.  Catherine  was  partly  in  the  county 
of  Gloucester  and  partly  in  the  county  of  the  city  of  Gloucester,  but  that  the  boose 
was  situate  in  that  part  which  was  in  the  county  of  Gloucester ;  and  Cresswell,  J., 
on  the  authority  of  the  preceding  case,  held  that  the  prisoner  could  not  be  con- 
victed of  stealing  in  the  dwelling-house,  but  that  he  might  be  convicted  of  simple 
larceny.  (A:) 

So  on  an  indictment  against  a  parish  for  not  repairing  a  highway,  the  part  of  the 
road  out  of  repair  must  be  proved  to  be  within  the  parish. (0  So  it  has  been  held 
that  where  an  injury  is  partly  local  and  partly  transitory,  and  a  precise  local  descrip- 
tion is  given,  a  variance  in  proof  of  the  place  is  fatal  to  the  whole,  for  the  whole 
being  one  entire  fact,  the  local  description  becomes  descriptive  of  the  transitory 
injury.(m) 

,noqoT  Proof  that  the  place  is  usually  and  commonly  known  by  the  *de8criptiDn 
^  used  is  sufficient,  (n)  And  where  premises  are  described  to  be  situate  in  a 
particular  parish,  it  is  sufficient  to  prove  that  the  parish  is  usually  known  by  the 
name  of  dcscription.(o)  And  although  there  be  two  parishes  of  the  general  name, 
the  general  description  will  be  8ufficient.(/))  And  where  an  indictment  stated  that 
the  prisoner  committed  a  burglary  -^at  the  parish  of  Woolwich,"  and  the  prose- 
cutor stated  that  the  correct  name  of  the  parish  was  "St.  Mary,  Woolwich," but 
the  parish  is  called  "the  parish  of  Woolwich"  in  the  Central  Criminal  Comt Act, 
4  &  5  Will.  4,  c.  36,  s.  2;  it  was  hold  that  this  was  sufficient,  as  the  statute  showed 
that  this  parish  is  known  by  the  name  of  "  the  parish  of  Woolwich ."(o) 

Where  it  is  doubtful  whether  the  allegation  be  merely  formal,  or  whether  it  be 


(j)  l^eg.  V.  Brookes,  Worcester  Spr.  Ass.  1842,  MS.,  C.  S.  G. ;  8.  c,  C.  &  M.  B43. 

(k)  Reg.  V.  Jackson,  Gloucester  Spr.  Ass.  1842,  MS.,  C.  S.  G.,  ante^  vol.  2,  p.  49. 

(/)  Ante,  vol.  1,  p.  511. 

(m)  1  Stark.  Ev.  466,  citing  Rex  v.  Cranage,  1  Salk.  385.  In  this  case  the  indictoeDi 
stated  that  the  defendant  with  others  riotouslj  assembled,  et  quoddatn  cubiadum  ctQutda* 
S.S.,  in  domo  mansionali  ct^fusdam  David  Jamet  fregit  et  intravit^  and  thirty  yards  of  stuff  took 
and  carried  away ;  it  appeared  to  be  the  house  of  David  Jameson ;  and  Parker,  C  J)  b^^ 
that  this  did  not  maintain  the  indictment,  for  part  is  local  and  part  not  local;  the  en^' 
culum  is  local,  the  taking  and  carrying  away  is  not  local ;  but  then  all  is  put  together  t^ 
one  entire  fact  under  one  description,  and  you  cannot  divide  them.  So  If  there  besoii^' 
dictment  for  acting  a  play  and  speaking  obscene  Vords  in  such  a  parish,  in  a  pUy-hoase 
in  Lincoln's  Inn  Fields:  if  there  be  no  play-house  in  Lincoln's  Inn  Fields  the  defeodtat 
must  be  acquitted  ;  for  though  the  words  are  not  local,  yet  they  are  made  so.  One  otf 
make  a  trespass  local  that  is  not  so.  If  the  speaking  had  been  alleged  in  LincolD's  i<i> 
Fields,  then  it  had  been  laid  as  venu«  ;  but  here  it  is  otherwise,  for  here  it  is  alleged  M* 
description  where  the  play-house  stood :  per  Parker,  C.  J.,  Ibid. 

(n)  1  Stark.  Ev.  468. 

(o)  1  Stark.  Ev.  468,  citing  Kirtland  v.  Pounsett,  1  Taunt.  570;  Goodtitle  9..Walter,4 
Taunt.  671.     Per  Mansfield,  C.  J.,  in  Vowles  v.  Miller,  3  Taunt.  140. 

{p)  1  Stark.  Ev.  469,  citing  Doe  d.  James  i;.  Harris,  6  M.  k  S.  326;  Taylor  v.  Will»"»»^ 
Bing.  R.  449  (11  E.  C.  L.  R.),  as  where  lands  are  described  as  situate  in  Westbarj,  there 
being  both  Westbury-on-Trym  and  Westbury-on-Severn  in  the  same  county.  Sovhett 
an  indictment  stated  that  a  highway  alleged  to  be  out  of  repair  led  to  the  ptrisb  of 
Langwm,  in  the  county  of  Monmouth,  and  it  appeared  that  there  were  two  parishes  io^' 
county,  Langwm  Isha  and  Langwm  Ucha,  and  that  the  highway  led  to  the  former,  Boi*^* 
quet,  J.,  held  the  description  suflScient:  Rex  v.  Lantrissent,  Monmooth  Sam.  Ass.  l^ 
MSS.,  C.  S.  G. 

(g)  Reg.  V,  St.  John,  9  C.  &  P.  40  (38  E.  C.  L.  R.),  Parke,  B.,  and  Boianquet,  J. 
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acriptive,  the  allegation  will  be  'referred  to  venue,  rather  than  to  description,  even 
loagh  the  action  be  of  a  local  nature,  and  the  existence  of  such  a  parish  will  be 
imaterial.(r) 

An  allegation  that  A.  6.  was  constable  of  the  parish  of  St.  Paul,  Covent  Garden, 
not  aatibfied  by  evidence  that  he  was  presented  as  a  fit  person  to  serve  as  constable 
r  that  parish,  but  sworn  in  for  Westminster  generally. («) 

But  now,  wherever  any  variance  occurs  between  any  local  description  and  the 
idence,  the  court  may  amend  the  record  under  the  14  &  15  Vict.  c.  100,  s.  l.{t) 
In  criminal  prosecutions  from  the  highest  offence  to  the  lowest,  it  is  unnecessary 
prove  the  time  of  committing  the  offence  precisely  as  laid,  unless  that  particular 
ne  is  material ;  and  the  facts  may  be  proved  to  have  occurred  on  any  day  previous 
the  finding  of  the  bill  by  the  grand  jury.(u)  In  high  treason,  evidence  may  be 
ven  of  an  overt  act,  either  before  or  after  the  day  specified  in  the  indictment ;  the 
jrtieular  day  is  nut  material  in  point  of  proof,  and  is  merely  matter  of  form.((;) 
od  where  an  indictment  for  a  misdemeanor  contained  several  counts,  stating  seve- 
I  misdemeanors  of  the  same  kind,  and  alleging  the  same  day  in  each  count  as  the 
[J  on  which  they  were  committed,  the  prosecutor  was  allowed  to  give  evidence  of 
ch  misdemeanors  on  different  days.(tr)^  And  now,  by  the  14  &  15  Vict.  c.  100, 
24,  DO  indictment  is  insu£Bcieut  ^'  for  omitting  to  state  the  time  at  which  the 
Fcnoe  was  committed  in  any  case  where  time  is  not  of  the  essence  of  the  offence, 
>r  for  stating  the  time  imperfectly ,"(^)  siod  therefore  it  '*'seems  clear  that  r^ieoqo 
le  particular  time  need  only  be  proved  where  time  is  of  the  essence  of  the  ^ 
feoce.(y) 

It  is  immaterial,  in  general,  whether  the  value  ascribed  to  property  in  the  indict- 
lent  be  proved  or  not.     Where  value  is  essential  to  constitute  an  offence,  as  where 

bankrupt  was  indicted  for  concealing  property  to  the  amount  of  20/.,  and  the 
ulne  was  ascribed  to  many  articles  collectively,  the  offence  must  bo  made  out  as  to 
very  one  of  those  articles;  the  grand  jury  having  ascribed  that  value  to  those 
rdcles  collectively. (z)  And  now,  by  the  14  &  15  Vict.  c.  100,  s.  24,  no  indictment 
i  in8u£Bcient  "•  for  want  of  the  statement  of  the  value  or  price  of  any  matter  or 
bing,  or  the  amount  of  damage,  injury,  or  spoil,  in  any  case  where  the  value,  or 
;nce,  or  the  amount  of  damage,  injury,  or  spoil  is  not  of  the  essence  of  the 
Mdnce;'\a)  and,  therefore,  it  seems  clear  that  the  value,  price,  or  amount  need  only 
)e  proved  where  it  is  of  the  essence  of  the  offence. 

It  has  been  considered  a  rule,  that  the  want  of  a  videlicet  will  in  some  cases  make 
m  averment  material  that  would  not  otherwise  be  so ;  as,  if  a  thing  which  is  not 
naterial  is  positively  averred  without  a  videlicet,  though  it  was  not  necessary  to  be 
30,  yet  it  is  thereby  made  material,  and  must  be  proved ;  and  that,  therefore,  where 
I  party  does  not  mean  to  be  concluded  by  a  precise  sum,  or  day  stated,  he  ought  to 

(r)  1  Stark.  Er.  465,  citing  Jefferies  v.  Duncombe,  11  East  R.  226. 

(t)  Goodes  V.  Wbeatley,  1  Campb.  R.  231,  as  stated  in  1  Stark.  £v.  470. 

(f)  AnUy  p.  321.  (tt)  1  Phill.  Ev.  514. 

(t)  Ibid.  (it)  Rex  v.  Levy,  2  Stark.  R.  458,  Abbott,  C.  J. 

(z)  Nor  for  stating  the  offence  to  have  been  committed  on  a  daj  subsequent  to  the  find- 
iof  of  the  indictment,  or  on  an  impossible  day,  or  on  a  day  that  never  happened.  See  the 
lection,  vol.  2,  p.  326. 

(jr)  And  a  case  might  occur  where  time  was  of  the  essence  of  the  off'ence,  and  yet  it 
might  not  be  essential  to  prove  the  precise  time ;  as,  for  instance,  if  a  statute  made  the 
doing  of  an  act  in  certain  months  of  the  year  an  oflfence,  it  would  suffice  to  prove  that  the 
act  was  done  between  such  a  day  and  such  another  day  in  those  months,  though  the  par- 
ticalar  day  could  not  be  proved.  See  Rex  v.  Chandler,  1  Ld.  Raym.  581,  and  Rex  v.  Simp- 
•OB,  10  Mod.  R.  248,  in  note  (r),  anU,  p.  103. 

Iz)  Rex  V.  Forsyth,  Russ.  &  Ry.  C.  C.  R.  274. 

(a)  See  the  section,  ante^  vol.  2,  p.  326. 

^  Though  it  is  necessary  that  time  should  be  alleged,  it  is  not  requisite  to  prove  that  the 
act  was  done  on  the  precise  day  alleged:  State  v.  Baker,  34  Maine  52.  Where  the  time 
ttf  the  commission  of  the  oflfence  charged  is  averred  in  an  indictment  under  a  videlieetf  the 
yoiicntor  is  not  held  to  proof  of  it  as  laid ;  but  he  may  prove  that  the  offence  was  com- 
■itted  at  any  time  before  the  finding  of  the  indictment,  within  the  period  prescribed  as  a 
W:  M*Dada  v.  Sute,  20  Ala.  51 ;  Wingard  v.  State,  13  Oeo.  396. 
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plead  it  under  a  videlicet,  for  if  he  do  not  he  will  be  bound  to  prove  the  exact  sum 
or  day  laid,  it  beiug  a  settled  distioctiou  that  where  any  thing  which  is  not  material 
is  laid  under  a  videlicet,  the  party  is  not  concluded  by  it,  but  he  is  where  there  is 
no  videlicet. (^)  But  it  is  by  no  means  generally  true  that  the  omission  of  a  videlicet 
will  make  it  necessary  to  prove  the  particular  sum  or  day,  &c.,  strictly,  as  laid,(c) 
for  the  want  of  a  videlicet  will  never  do  harm  where,  from  the  nature  of  the  case, 
the  precise  sum,  date,  magnitude,  or  extent  is  immaterial.(r/) 

Although  the  question,  whether  a  writing  or  other  matter  be  the  same  as  has  beeo 
previously  in  the  possession  of  a  party,  is  a  question  of  fact,  yet  it  often  happens 
that  the  court  has  to  decide  whether  the  evidence  be  sufficient  to  be  lefl  to  the  jury. 
Where  in  an  action  for  a  libel  contained  in  a  pamphlet,  a  vdtness  proved  that 
the  defendant  had  given  her  a  pamphlet,  and,  on  a  copy  being  put  in  her 
hand,  she  said,  ''This  is  my  handwriting.  I  believe  this  to  be  the  pamphlet;  it 
was  like  it  and  in  this  form.  I  read  different  portions  of  it,  and  lent  it  to  several 
persons ;  it  i^as  returned  to  me,  and  I  then  wrote  this  upon  it.  The  defendant  has  given 
me  different  tracts  at  different  times.  I  cannot  swear  that  this  is  the  same  pamphlet 
jjtoqj.-!  ^c  g^ve  me.  It  is  an  exact  copy,  if  it  is  *not  the  same.  It  is  the  one  I 
J  wrote  upon.  I  cannot  say  I  got  back  the  sauie  copy  I  lent.  I  only  say  it 
is  exactly  like  it.  If  that  is  not  the  copy  the  defendant  gave  me,  I  do  not  know 
what  has  become  of  it  ]*  it  was  held  that  there  was  some  evidence  to  go  to  the  jury 
that  the  copy  was  the  same  as  the  defendant  had  given  to  the  witne8s.(e) 

A  question  frequently  arisi^s  in  cases  where  the  prisoner  pleads  that  he  has  been 
previously  acquitted,  whether  the  acquittal  has  been  of  the  same  offence  for  which 
he  is  indicted.  I'hus  where  the  prisoners,  having  been  acquitted  of  a  rape  on  Mary 
Lee,  pleaded  that  acquittal  to  another  indictment  for  a  rape  on  Mary  I^ee,  at  the 
same  time  and  place  as  was  alleged  in  the  other  indictment,  and  issue  was  taken  on 
the  identity  of  the  rapes  charged  in  the  two  indictments,  the  prisoners'  counsel  only 
put  in  the  record  of  the  previous  acquittal,  and  the  commitment  of  the  magistrate 
for  a  rape  on  Mary  Lee;  and  Bolland,  B.,  told  the  jury  that  it  did  not  appear 
to  him  that  there  was  any  evidence  of  the  identity  of  the  rapes  charged  in  the  two 
indictments.(y') 


*335]  *CHAPTER  THE  THIRD. 

OP  WRITTEN  EVIDENCE. 

0/  th^  Proof  and  Effect  of. — 1.  Public  Documents. — 2.  Private  Documents, 

1st.  Of  the  proof  and  effect  of  public  documents.  Acts  of  Parliament  are 
either  public  or  private.  The  printed  statute  book  is  evidence  of  a  public  statute, 
not  as  an  authentic  copy  of  the  record  itself,  but  as  hints  of  that  which  is  supposed 

(6)  2  Saund.  291  c.  in  note  (1)  to  Dakin's  case.  (c)  1  Phill.  Ev.  213  (n),  7th  cd. 

(d)  Ibid. ;   1  Stark.  Ev.  454 ;   Rex  v.  Gilham,  6  T.  R.  265. 

(e)  Fryer  v.  Gathercole,  4  Exch.  R.  202,  Alderson,  B.,  said,  *'  If  I  give  a  shilling  to  a 
person  to  take  up  stairs  and  put  away,  and  he  hands  me  one  back  as  the  same,  it  would 
be  a  question  for  the  jury  to  say  whether  it  is  the  same,  and  there  is  nothing  unreasonable 
if  they  find  that  it  is.''  Alderson,  B.,  also  said,  "Suppose  I  pass  my  hand  across  my  eyes 
for  an  instant,  so  as  to  lose  sight  of  the  coin  for  a  moment,  cannot  I  prove  the  identity?" 
Pollock,  C.  B.,  treated  the  question  as  one  of  degree.  The  evidence  would  be  weaker  or 
stronger  in  proportion  as  the  numbers  of  the  work  were  more  or  less,  and  the  probability 
of  the  copy  being  the  same  would  be  greater  or  less  according  as  there  had  been  more  or 
less  lendings  of  it. 

(/)  Rex  V  Parry,  7  C.  &  P.  836  (32  E.  C.  L.  R.),  s.  c. ;  Rex  v.  Lea,  2  M.  C.  C.  R.  9.    Th 
jury,  however,  found  a  verdict  for  the  prisoners,  and  it  was  held  that  this  verdict  coal 
not  be  disturbed.     Bolland,  B.,  was  strongly  of  opinion  that  the  commitment  was  not  ad 
missible.     In  Reg.  v.  Martin,  8  A.  &  E.  4tjl,  Lord  Denman,  C.  J.,  asked,  **Have  yoa  an, 
authority  for  saying  that  identity  is  shown  primA  facie  by  collation  of  the  indictments? 
defendant  may  have  stolen  the  goods  of  the  same  party  twenty  times ;"  and  on  Bex  «k. 
Parry  being  cited.  Lord  Denman,  C.  J.,  said,  "The  point  as  to  the  sufficiency  of  the  proo^ 
was  not  decided  by  the  fourteen  judges."     But  there  is  no  doubt  that  there  was  no  eri- 
dence  whatever  of  identity  in  that  case. 
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to  be  lodged  in  every  man's  mind  already  (a)  A  private  Act  of  Parliament  was 
usually  proved  formerly  by  a  copy  examined  with  the  Parliament  roll.(i)  But  now, 
by  the  8  &  9  Vict.  c.  113,  s.  3,  **all  copies  of  private,  or  local  and  personal  Acts 
of  Parliament  not  public  Acts,  if  purporting  to  be  printed  by  the  Queen's  printers, 
shall  be  admitted  iu  evidence  thereof  by  all  courts,  judges,  justices  and  others, 
without  any  proof  being  given  that  such  copies  were  so  printed."* 

By  the  13  &  14  Vict.  c.  21,  s.  7,  ''  Every  Act  made  after  (\,  D.  1850)  shall  be 
deemed  and  taken  to  be  a  public  Act,  and  shall  be  judicially  taken  notice  of  as 
such,  unless  the  contrary  be  expressly  provided  and  declared  by  such  Act.'*     A 
private  Act  may  contain  clauses  of  a  public  nature,  and  then  the  Act,  as  far  as 
those  are  concerned,  is  to  be  regarded  as  a  public  Act.     Thus  a  clause  relating  to  a 
public  highway,  occurring  in  a  private  Enclosure  Act,  has  been  holden  provable  in 
the  same  way  as  a  public  Act.(c)     In  some  Acts  of  Parliament  not  relating  to  the 
kingdom  at  large,  a  special  clause  is  often  inserted  declaring  them  to  be  public  Acts, 
tod  that  thev  shall  be  taken  notice  of  as  such,  without  being  specially  pleaded ;  in 
which  ease  they  are  to  bo  proved  in  the  same  manner  as  public  Acts ;  it  is  not 
necessary  to  prove  them  by  an  examined  copy,  or  to  show  that  the  printed  copy 
was  printed  by  the  Queen's  printcr.(c?)     The  clause  referred  to  was  iiitended  for 
the  &cility  of  proof;  it  will  not  give  the  Act  the  effect  of  a  public  Act  for  other 
purposes,  as  with  regard  to  the  recital  of  facts  contained  in  it.(fl)     A  clause  was 
often  formerly  inserted  in  private  Acts,  providing  that  they  shall  be  printed  by  the 
King's  printer,  and  that  a  copy  so  printed  shall  be  admitted  as  evidence  of  *the  r*Qo^ 
Act    In  such  cases,  a  copy,  purporting  to  be  printed  by  the  King's  printer,   ^ 
will  be  admissible  in  evidence :  it  is  not  necessary  to  prove  that  the  Act  was  pur- 
chased at  the  King's  printcr.(/)     By  the  41  Geo.  3,  c.  90,  b',.9,  copies  of  the 
statutes  of  Great  Britain  and  Ireland  prior  to  the  union,  printed  by  the  printer  duly 
authorized,  shall  be  received  as  conclusive  evidence  of  the  several  statutes  in  the 
courts  of  either  kingdom. 

The  preamble  of  an  Act  of  Parliament,  reciting  that  certain  outrages  had  been 
committed  in  particular  parts  of  the  kingdom,  was  adjudged  by  the  Court  of  King's 
Bench  to  be  admissible  in  evidence,  for  the  purpose  of  proving  an  introductory 
averment  in  an  information  for  a  libel,  that  outrages  of  that  description  had 
existed.(f7) 

The  journals  of  the  House  of  Lords  or  of  the  House  of  Commons  are  evidence 
iQ  criminal  cases  as  well  as  in  civil,  and  may  be  proved  by  examined  copies ;  but  the 
printed  journals  were  not  formerly  evidence. (/t)  But  now,  by  the  8  &  9  Vict.  c. 
^13,  s.  3,  "all  copies  of  the  journals  of  either  House  of  Parliament,  and  of  royal 
proclamations,  purporting  to  be  printed  by  the  printers  to  the  Crown,  or  by  the 
printers  to  either  House  of  Pariiament,  or  by  any  or  either  of  them,  shall  be  admitted 
*a  eridence  thereof  by  all  courts,  judges,  justices,  and  others,  without  any  proof 
t>€mg  given  that  such  copies  were  so  printed."     An  unstamped  copy  of  the  minutes 

fa)Gilb.  Ev.  10;  2  Phill.  Ev.  127;  1  Stark.  Ev.  274. 

(M  Bull.  N.  P.  225. 

(e)  R€x  V.  Utterby,  2  Pbill.  Ev.  128,  per  Holroyd,  J.     And  Bee  Hob.  227. 

(rf)  2  Phill.  Ev.  128,  citing  Beaumont  v.  Mountain,  10  Bingh.  R.  404  (25  E.  C.  L.  R.) ;  4 
^•*Sc.  177;  Woodward  v.  Cotton,  1  C.  M.  &  R.  44  ;  4  Tyrw.  689;   1  Stark.  Ev.  275. 

{()  2  Phill.  Ev.  129,  citing  Brett  v.  Bcales,  M.  k  M.  421. 

{/)  2  Phill.  Ev.  129,  Lincoln  Sum.  Ass.  1832,  by  Park,  J.  A.  J.  Where  the  copy  of  an 
'^ctls  iDcorrect,  the  court  will  be  governed  by  the  Parliament  roll :  Rex  v.  Jeffries,  1  Str. 
"^^j  Spring  V.  Eve,  2  Mod.  240 ;  and  2  Phill.  Ev.  129,  and  the  cases  cited  there  in  note  (S). 

(;)  Rex  r.  Sutton,  4  M.  &  S.  532. 

(h)  Lord  Melville's  case,  24  How.  St.  Tr.  G83 ;  Chubb  v.  Solomons,  3  C.  &  K.  75. 


*To  coDStitute  a  statute  a  public  act,  it  is  not  necessary  that  it  should  extend  to  all 
pull  of  the  state.  It  is  a  public  act  if  it  extends  equally  to  all  persons  within  the  terri- 
^riil  limits  described  in  the  statute:  Levy  v.  State,  6  Ind.  281.  Certificate  of  law  must 
loader  the  great  seal:  Sisk  v.  Woodruff,  15  HI.  15;  Wilson  v.  Lazier,  11  Gratt.  477. 
Foftign  laws  are  to  be  proved  as  facts  by  evidence  addressed  to  the  court  and  not  to  the 
Juy:  I^ekard  v.  Bailey,  6  Foster  152.  As  to  printed  volume  of  statutes,  sec  Emery  v. 
Berry,  8  Poater  473 ;  Dixon  v.  Thatcher,  14  Ark.  141. 
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of  the  reversal  of  a  judgment  in  the  House  of  Lords,  without  more  of  the  pro- 
ceedings, is  evidence  of  the  reversal.(i) 

The  public  Acts  of  Government,  and  Acts  by  the  King  in  his  political  capacity, 
are  commonly  announced  in  the  Gazette,  published  by  the  authority  of  the  Gfowd; 
and  of  such  Acts  announced  to  the  public  in  the  Gazette,  the  Gazette  is  admitted  in 
courts  of  justice  to  be  good  evidence.(y)*  A  proclamation  for  reprisals,  publbhed 
in  the  Gazette,  is  evidence  of  an  existing  war. (Ar)  Proclamations  for  a  public  peace, 
or  for  the  performance  of  a  quarantine,  and  any  acts  done  by  or  to  the  King  in  his 
regal  character,  may  be  proved  in  this  manner,  or  by  printed  copies  under  the8&9 
Vict.  c.  113,  s.  3  ;(0  and  upon  the  same  principle,  articles  of  war,  purporting  to  be 
printed  by  the  King's  printer,  are  allowed  to  be  evidence  of  such  article8.(m)  A 
gazette,  in  which  it  was  stated  that  certain  addresses  had  been  presented  to  the 
King,  has  been  adjudged  to  be  proper  evidence  to  prove  an  averment  of  that  fact  in 
an  information  for  a  libel  ;(w)  for  they  are  addresses,  said  Lord  Kenyon,  C.  J.,  of 
j^..o^,  different  bodies  of  the  King's  subjects,  received  by  the  King  in  his  public 
-*  capacity,  and  they  thus  ^become  acts  of  state.  And  in  Rex  v.  For^thy{o) 
the  twelve  judges  seemed  to  think  that  the  production  of  the  Gazette  would  besuffi- 
cient,  without  proof  of  its  being  bought  of  the  Gazette  printer,  or  where  it  came 
from.  In  Rex  v.  Sutton^{p)  the  Court  of  King's  Bench  determined  that  the  King's 
proclamation  (which  recited  that  it  had  been  represented  that  certain  outra«^8  had 
been  committed  in  different  parts  of  certain  counties,  and  offered  a  reward  for  the 
discovery  and  apprehension  of  offenders)  was  admissible  in  evidence,  as  pn>of  of  an 
introductory  averment  in  an  information  for  a  libel,  that  acts  of  outrage  of  that 
particular  description  had  been  committed  in  those  parts  of  the  country. 

By  the  8  &  9  Vict.  c.  113,  s.  1,  **  whenever  by  any  xVct  now  in  force  or  hereafter 
to  be  in  force  any  certificate,  official  or  public  document,  or  document  or  proeeediDg 
of  any  corporation  or  joint  stock  or  other  company,  or  any  certified  copy  of  any 
document,  bye-law,  entry  in  any  register  or  other  book,  or  of  any  other  proceedbg, 
shall  be  receivable  in  evidence  of  any  particular  in  any  court  of  justice,  or  before 
any  legal  tribunal,  or  either  House  of  Parliament,  or  any  committee  of  either  Hooae, 
or  in  any  judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  a  stamp,  or  sealed 
and  signed,  or  signed  alone,  as  required,  or  impressed  with  a  stamp  and  signed,  as 
directed  by  the  respective  Acts  made  or  to  be  hereafter  made,  without  any  proof  of 
the  seal  or  sttimp,  where  a  seal  or  stauip  is  necessary,  or  of  the  signature  or  of  the 
official  character  of  the  person  appearing  to  have  signed  the  same,  and  without  my 
further  proof  thereof  in  every  case  in  which  the  original  record  could  have  been 
received  in  evidence." 

Sec.  2.  "  All  courta,  judges,  justices,  masters  in  chancery,  masters  of  courts,  oodI' 
missiimers  judicially  acting,  and  other  judicial  officers  shall  henceforth  take  judidw 
notice  of  the  signature  of  any  of  the  equity  or  common  law  judges  of  the  Superior 
Courts  at  Westminster,  provided  such  signature  be  attached  or  appended  to  any 
decree,  order,  certificate,  or  other  judicial  or  official  document." 

Records  are  proved  either  by  producing  the  record  itself,  or  by  an  excmplificatioDj 

(i)  Jones  V.  Randall,  Cowp.  17.  But  a  resolution  of  either  House  is  not  evidence  of  the 
truth  ol'  the  facts  there  affirmed ;  and  therefore,  in  the  case  of  Titus  Gates,  who  wii 
charged  with  having  committed  perjury  on  the  trial  of  persons  suspected  of  the  Popi«> 
Plot,  a  resolution  in  the  journals  of  the  House  of  Commons,  asserting  the  existence  of  tb* 
plot,  was  not  allowed  to  be  evidence  of  that  fact :  4  St.  Tr.  39 ;  I  Phill.  Ev.  406,  7lhed.; 
but  see  2  Phill.  Ev.  106,  last  ed. 

{j)  2  Phill.  Ev.  107,  108;  1  Stark.  Ev.  279.  (*)  Ibid. 

(/)  See  this  clause,  ante^  p.  335. 

(to)  2  Phill.  Ev.  108,  109.  See  the  27  &  28  Vict.  c.  119,  as  to  the  articles  of  warfortl>« 
Navv. 

(n)  Rex  V.  Holt,  5  T.  R.  436;  s.  c,  2  Leach  593. 

\o)  R.  k  R.  274;  ante^  vol.  2,  p.  526.  {p)  4  M.  k  S.  532. 

1  Historical  books  which  have  been  generally  received  as  authentic  are  admisaible  *• 
furnishing  evidence  of  remote  transactions:  Comm.  i\  Alburger,  1  Whart.  469. 
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by  a  copy.(^)*  When  mil  tiel  record  is  pleaded,  the  record,  if  a  record  of  the 
le  court,  is  produced  and  inspected  by  the  court ;  if  a  record  of  an  inferior  court, 
B  proved  by  the  tenor  of  the  record  certified  under  a  writ  of  certiorari  issued  by 
t  Superior  Court;  if  a  record  of  a  concurrent  superior  court,  it  is  proved  by  the 
or  certified  under  a  writ  of  certiorari^  issued  out  of  chancery,  and  transmitted 
nee  by  writ  of  mittimvs.(r)  The  issue  of  nul  tiel  record  seldom  occurs  in  criminal 
es.  except  in  the  instance  of  a  plea  of  autrefois  acquit,  &c.(«) 
^Wherever  it  was  necessary  to  prove  the  finding  or  the  trial  of  an  indict-  r*qoQ 
Qt,  the  record  must  formerly  have  been  regularly  drawn  up,  and  either  ^ 
»daced,  or  an  examined  copy  of  it  produced  and  proved.  Where,  therefore,  an 
ictment  for  a  conspiracy  alleged  that  at  a  Court  of  Quarter  Sessions  an  indictment 
B  preferred  against  A.  B.,  and  found  by  the  grand  jury,  the  Court  of  King's 
nch  held  that  the  indictment  indorsed  a  true  bill,  but  without  any  caption  to  it, 
1  the  minutes  made  by  the  clerk  of  the  peace  containing  the  style  of  the  sessions, 
1  the  minutes  of  the  business  done  at  it,  were  not  sufficient  evidence  of  the  find- 
:  of  the  bill,  and  that  the  record  itself  or  an  examined  copy  was  the  only  legitimate 
dence  to  prove  it.(0  And  so  it  has  been  held  that  a  plea  of  autrefois  canvict 
mot  be  supported  by  the  indictment  with  the  finding  of  the  grand  jury  upon 
w)  So  where  the  prisoner  was  in  fact  confined  in  Abingdon  gaol,  and  the  gov- 
lor  of  that  gaol  proved  that  he  was  present  in  court  when  the  prisoner  was  tried 
'  housebreaking,  and  heard  sentence  passed  upon  him,  and  he  produced  the 
endar  of  the  sentences  passed  at  those  assizes  signed  by  the  clerk  of  assize,  and 
ited  that  there  was  not  any  other  authority  for  carrying  into  execution  the  sen- 
ices  of  the  court  at  the  assizes,  even  in  cases  of  murder ;  Maule,  J.,  held  that  this 
18  not  evidence  of  the  prisoner  being  in  lawful  custody,  as  the  sentence  of  the  court 

iq)  1  Stark.  Ev.  388. 

(r)  Tidd.  801,  804;  Rose.  Ev.  Y3.  Where  a  record  of  a  court  of  quarter  sessions  is 
eaded  in  a  court  of  oyer  and  terminer,  or  the  converse,  it  ought,  in  strictness,  to  be 
oved  as  above  stated  ;  but  the  practice,  it  is  said,  is  to  apply  simply  to  the  clerk  of  the 
:Ace,  or  clerk  of  assize,  who  will  make  it  out  for  you  without  writ,  or  will  attend  with 
le  record  itself  at  the  trial :  Arch.  Cr.  PI.  124. 

(i)  Upon  this  plea,  the  proof  of  the  issue  lies  on  the  defendant,  and  he  will  have  to 
rove  the  record  of  acquittal ;  and  also,  it  has  been  said,  the  averments  of  identity  in  his 
let:  1  Arch.  Cr.  PI.  89.     But  this  seems  doubtful,  for  if  the  replication  is  nul  tiel  record, 

Fhould  seem  to  admit  the  identity.  The  principal  decisions  regarding  the  plea  of  autre- 
m  acquit^  belonging  rather  to  the  law  of  criminal  pleading  than  of  evidence,  will  be 
>Qnd  vol.  2,  p.  52,  et  iteq. 

{t)  Rex  V.  Smith,  8  B.  &  C.  341  (15  E.  C.  L.  R.). 

(u)  Rex  r.  Bowman,  G  C.  &  P.  101  (25  E.  C.  L.  R.).  See  the  cases  collected  in  note  (e), 
ol.  2,  p.  Gl,  and  Porter  r.  Cooper,  G  C.  &  P.  354,  and  Rex  v.  Thring,  5  C.  &  P.  507  (24  E. 
M.  R.),  where  Gurney,  B.,  held  that  the  minute  book  of  the  Court  of  Quarter  Sessions 
'uoot  admi$:sible  in  evidence  on  an  indictment  for  perjury  to  prove  the  trial  on  which 
'le  perjurv  was  alleged  to  have  bien  committed ;  and  Rex  v.  Bellamv,  R.  k  M.  N.  P. 
:.17l. 

^Onr  courts  are  bound  to  presume  that  a  foreign  court  had  jurisdiction  of  the  subject 
Jitter  upon  which  it  professes  to  adjudicate  until  the  contrary  appears :  Slaughter  v. 
'aoningham,  24  Ala.  2G0.  In  the  absence  of  evidence  to  the  contrary  the  regularity  of 
odicial  proceedings  of  a  sister  state  will  be  presumed — as  that  an  impression  on  paper  is 

iofficient  sealing:  State  r.  Lawjon,  14  Ark.  114.  Where  a  judge,  in  his  attestation  of 
be  clerk's  certificate  to  a  judgment,  is  described  as  judge  of  the  court,  it  is  a  suflicient 
Qthentication  under  the  .\cl  of  Congrass,  without  saying  that  he  is  the  judge  or  sole 
udge,  when  there  is  nothing  on  the  face  of  the  record  protluced  to  show  that  the  court 
s  composed  of  more  than  one  judge  or  magistrate  :  Central  Bank  of  Georgia  v.  Veasey, 
*  Ark.  672.  The  seal  of  the  court  must  be  affixed  to  the  record  with  the  certificate  of 
he  clerk — it  is  a  fatal  defect  if  it  be  affixed  to  the  certificate  of  the  judge  only  :  Kersch- 
'err.  State,  9  Wis.  140.  A  certificate  of  the  same  person  as  judge  and  ex  officio  clerk  was 
t  »Qbiuintial  compliance  with  the  Act :  State  r.  IJinchman,  3  Casey  479.  Upon  a  ques- 
ioDM  to  the  admission  of  a  record  from  a  sister  state,  the  court  will  take  judicial  notice 
*f  the  law  of  that  state  :  State  v.  Hinchman,  3  Casey  479. 

Of  what  the  courts  will  t:ike  judicial  notice  see  Pugh  v.  State,  2  Head  227;  Morgan  o. 
State,  12  Ind.  448 ;  Ham  c.  Ham,  39  Maine  2G3  ;  Stale  v  Jackson,  Ibid.  291  ;  Ingraham  i;. 
il«e,  27  Ala.  17;  State  c.  Edwards,  19  Mo.  G74 ;  Hizer  v.  State,  12  Ind.  330;  Kilpatrick 
'•Comm.,  7  Casev  198;  Slate  v.  Powers,  25  Conn.  48;  Tucker  v.  State,  11  Md  322 ;  State 
inUiAmt,  5  Wis.  308. 
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at  the  assizes  could  only  be  proved  by  the  record. (v)  Where  on  an  indictment  for 
the  non-repair  of  certain  highways,  upon  the  trial  of  which  the  question  was, 
whether  a  parish  was  bound  to  repair  all  the  highways  in  it  as  a  parish,  or  the 
several  townships  the  highways  situate  in  each  of  them,  in  order  to  prove  the  con- 
viction of  the  parish  upon  a  similar  indictment  in  1806,  a  witness  proved  that  he 
went  to  the  house  of  the  clerk  of  assize  for  the  Oxford  circuit,  in  Loudon,  and  there 
saw  him  and  his  son,  and  asked  for  a  record,  and  received  a  written  paper,  which  he 
produced,  which  he  and  the  son  of  the  clerk  of  assize  compared  with  a  document 
then  produced  as  the  record,  and  which  the  witness  stated  he  thought  was  on  paper, 
but  he  was  not  sure  whether  it  was  on  paper  or  parchment,  but  it  was  much  torn, 
and  the  son  of  the  clerk  of  assize  stated  that  he  could  not  recollect  the  particular 
transaction ;  but  the  practice  was,  when  a  record  was  required,  to  make  it  »»ut  from 
the  minutes  and  the  indictment  on  an  original  parchment  roll,  which  was  signed  by 
the  clerk  of  assize,  and  a  copy  was  then  made  on  paper  and  compared  with  the  roll, 
and  stamped  with  the  Oxford  circuit  stamp,  which  copy  was  given  to  the  party 
applying  for  it,  and  that,  as  far  as  his  own  experience  went,  the  roll  was  drawn  up 
from  the  indictment  and  minutes,  without  any  paper  draft  in  the  first  instance  being 
made,  and  that  he  never  knew  of  a  paper-copy  having  been  kept;  and  that  the  paper 
jjjoqoi  produced  was  signed  by  *his  father  and  stamped  with  the  circuit  stamp ; 
J  Coleridge,  J.,  held  that  the  paper  was  admissible  as  an  examined  copy  of 
the  record. (ir) 

The  minutes  of  a  court  of  oyer  and  terminer  may  be  received,  where  the  matter 
to  be  proved  by  the  minutes  has  occurred  before  the  same  court  sitting  under  the 
same  commission  ;  as  upon  the  trial  of  Home  Tooke,  where  the  minutes  of  the 
court  were  received  as  proof  of  the  trial  of  Hardy.(x)  So  the  indictment  with  the 
officer's  note  upon  it  of  a  verdict  of  not  guilty  is  sufficient  evidence  during  the 
same  assizes,  upon  a  plea  of  autrp/ois  acquit,  that  the  prisoner  was  acquitted  upon 
such  indictment.(^)  And  so  the  caption  of  the  general  gaol  delivery  of  the  Cen- 
tral Criminal  Court,  the  indictment  with  the  note  of  the  prisoner's  plea,  the  verdict 
and  the  sentence  entered  thereon,  together  with  the  minutes  of  the  trial  entered  by 
the  officer  of  the  court  in  the  minute  book,  are  sufficient  evidence  at  a  subsequent 
session  of  the  Central  Criminal  Court.(«) 

But  although  it  was  once  held,  on  the  trial  of  an  indictment  for  perjury  alleged 
to  have  been  committed  on  the  trial  of  an  appeal  against  as  order  of  removal,  that 
the  sessions  book  produced  by  the  clerk  of  the  peace  was  not  sufficient  to  prove  the 
trial  of  the  appeal ;(«)  yet  where  on  an  appeal  against  an  order  of  removal  the 
book  containing  the  proceedings  at  the  sessions  was  proved  to  be  the  original  ses- 
sions book,  regularly  made  up  and  recorded  after  each  sessions  by  the  clerk  of  the 
peace,  from  minuti^s  taken  by  him  in  court,  and  the  minutes  of  each  sessions  were 
headed  by  an  entry  containing  the  style  and  date  of  the  sessions,  and  the  names  of 
the  justices  in  the  usual  form  of  a  caption,  and  no  other  record  was  kept  of  the 
proceedings  of  the  sessions  thnn  the  said  sessions  book,  and  it  had  always  been 
received  in  evidence  in  the  Court  of  Quarter  Sessions,  for  the  purpose  of  proving 
them ;  the  Court  of  Queen's  Bench  held,  that  such  book  was  properly  received  in 
order  to  prove  the  quashing  of  an  order  of  removal  on  the  trial  of  a  former  appeal  ^ 
between  the  same  parishes.(i) 

When  nul  tiel  record  is  not  pleaded,  but  it  is  necessary  to  prove  a  record  in  sup — . 
port  of  some  allegation  in  the  pleadings,  the  record  may  be  proved  either  by  ai 


(»)  Reg.  V.  Bourdon,  2  C.  &  K.  306  (51  E.  C.  L.  R.). 

\w)  Reg.  V.  The  Inhabitants  of  Pennbridge,  C.  k  M.  157  (41  E.  C.  L.  R.). 

(x)  2  Phiil.  Ev.  135,  citing  25  St.  Tr.  446. 

(y)  Rex  V.  Parry,  7  C.  &  P.  836  (32  E.  C.  L.  R.),  Bolland,  B. 

(2)  Reg.  V.  Newman,  2  Den.  C.  C.  390,  ante^  p.  96. 

(a)  Rex  V.  Ward,  6  C.  &  P.  366  (25  E.  C.  L.  R.),  Park,  J.  A.  J.     The  clerk  of  the  pea c 

stated  that  he  should  have  drawn  up  a  record  on  parchment,  if  he  had  been  applied  to         sc 
to  do,  and  the  case  does  not  state  what  the  form  of  the  entry  in  the  book  was.     See  ^..l^e 
observations  of  the  court  on  this  case  in  Reg.  v  Yeovely,  8  A.  k  E.  806  (35  E.  C.  L.  E^.  J^ 
infra, 

{b)  Reg.  V,  Yeovely,  8  A.  &  E.  806  (35  E.  C.  L.  R.),  and  see  per  Patteson,  J.,  in  Resr  r. 
Nottingham  Old  Water  Works  Company,  6  A.  k  E.  355  (33  E.  C.  L.  R.). 
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exemplificatioD  or  a  copy.  Exemplifications  are  either  under  the  great  seal  or  under 
the  seal  of  the  court  in  which  the  record  is  produced,  and  are  admissible  without 
proof  of  the  genuineness  of  the  seal.(c)  A  record  may  also  be  proved  by  an  ex- 
amined copy,  except  upon  the  issue  of  nui  tiel  record.  The  copy  must  be  proved 
by  some  witness  who  has  examined  it  line  f«)r  line  with  the  original,  or  who  has 
examined  the  copy  while  another  read  the  original. (^)  It  ought  to  appear  that 
*the  record  from  which  the  copy  was  taken  was  seen  in  the  hands  of  the  rHto4A 
proper  officer,  or  in  the  proper  place  for  the  cust<3dy  of  such  records. (e)  So  ^ 
an  office  copy  in  the  same  court,  in  the  same  cause,  is  equivalent  to  a  record ;  but 
in  another  court,  or  in  another  cause  in  the  same  court,  the  copy  must  be  proved. (/"j 
In  order  to  prove  a  verdict,  a  copy  of  the  whole  record,  including  the  judgment, 
is  necessary,  for  otherwise  it  would  not  appear  but  that  the  judgment  had  been 
arrested,  and  a  new  trial  granted. (f/)  Where  an  indictment  for  perjury  alleged 
that  Burraston  was  convicted  upon  an  indictment  for  perjury,  upon  the  trial  of 
which  the  perjury  in  question  was  alleged  to  have  been  committed,  and  it  appeared 
by  the  record  when  produced  that  Burraston  had  been  convicted,  but  the  judgment 
against  him  reversed  upon  error  after  the  finding  of  the  present  indictment,  it  was 
held  that  the  record  produced  supported  the  allegation  in  the  indictment.(A) 

By  the  14  &  15  Vict.  c.  99,  s.  13,  "  whenever  in  any  proceeding  whatever  it  may 

be  necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any  person  charged 

with  any  indictable  ofience,  it  shall  not  be  necessary  to  produce  the  record  of  the 

conviction  or  acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall  be  sufficient 

that  it  be  certified  or  purport  to  be  certified  under  the  hand  of  the  clerk  of  the 

court  or  other  officer  having  the  custody  of  the  records  of  the  court  where  such 

conviction  or  acquittal  took  place,  or  by  the  deputy  of  such  clerk  or  other  officer, 

that  the  paper  produced  is  a  copy  of  the  record  of  the  indictment,  trial,  conviction, 

and  judgment  or  acquittal,  as  the  case  may  be,  omitting  the  formal  parts  thereof 

And  see  the  14  &  15  Vict.  c.  100,  s.  22.(A/t) 

By  the  1  &  2  Vict.  c.  94.  ss.  12,  13,  every  copy  of  a  record  in  the  custody  of 
tbe  master  of  the  rolls  certified  as  a  true  and  authentic  copy  by  the  deputy  keeper 
of  the  records,  or  one  of  the  assistant  record  keepers,  and  purporting  to  be  sealed 
or  stamped  with  the  seal  of  the  record  office,  shall  be  received  as  evidence  in  all 
courts  of  justice,  and  before  all  legal  tribunals,  and  before  either  House  of  Parlia- 
oent,  or  any  committee  of  either  House,  without  any  further  or  other  proof 
thereof,  in  every  case  in  which  the  original  record  could  have  been  received  there 
in  evidence. 

Records  properly  produced  in  evidence  are  conclusive  against  those  who  are  par- 
ties to  them; — thus  a  record  of  conviction  of  a  parish  for  not  repairing  a  road,  is 
forever  afterwards  evidence  of  their  liability  to  repair ;(i)  but  it  is  not  conclusive 
u  against  other  parties,  except  as  to  the  fact  that  the  persons  charged  have  been 
convicted  ;(y)  therefore  an  accessory  may  not  only  controvert  the  guilt  of  his  prin- 
^pal,  notwithstanding  the  record  of  his  *conviction,(A;)  but  the  record  of  r*o  < -i 
tile  conviction  of  the  principal  upon  a  plea  of  guilty  is  not  admissible  where  '- 

(t)  looker  v.  Dakc  of  Beaufort,  Sajer  297. 

(a)  Reid  r.  MargisoD,  1  Camp.  460.  It  is  not  necessary  for  the  persons  examining  to 
exchange  papers,  and  read  them  alternately :  Gyles  v.  Hill,  Ibid.  n.  As  to  the  examina- 
^OQ  of  the  whole  of  the  rules  of  a  benefit  society  enrolled  at  the  oflBce  of  the  clerk  of  the 
peace:  see  Reg.  v.  Boynes,  I  C.  &  K.  65  (47  E.  C.  L.  R.),  ante,  p.  10 1. 

[<)  Adamthwaite  v.  Synge,  1  Stark.  183 ;  4  Campb.  372,  a.  c. 

(/)  Rose.  Ev.  75;  Burnand  v.  Nerot,  I  C.  &  P.  578  (12  E.  C.  L.  R.). 

(y)  Bull.  N.  P.  234.  But  the  niti  prius  record,  with  the  postea  indorsed,  is  suflRcient 
endeoce  that  the  cause  came  on  to  be  tried :  Pitton  v.  Walter,  I  Str.  162. 

(A)  Reg.  V.  Meek,  9  C.  &  P.  513  (38  E.  C.  L.  R  ),  Williams,  J.,  ante,  p.  21. 

(AA)  AnU,  p.  40. 

(i)  Rex  r.  St.  Pancras,  Peake  N.  P.  C.  219 ;  but  see  2  Saund.  160  ;  ante,  vol.  1,  p.  519. 

(/)  See  Rex  r.  Shaw,  R.  &  R.  526,  where,  upon  an  indictment  for  delivering  instru- 
cts to  a  prisoner  to  facilitate  his  escape  from  gaol,  it  was  held  that  the  record  of  his 
<OfiTiciion  being  produced  by  the  proper  officer,  no  evidence  was  admissible  to  dispute 
^U  it  lUted. 
(A)  Rex  t.  Smith,  1  Leach  288. 
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such  priDcipnl  might  be  called  as  a  witDe88,(/)  and  it  seems  extremely  doubtful 
whether  such  record  be  admissible  against  the  accessory  in  any  case.(wi)* 

The  several  statute  which  afford  facilities  for  proving  a  previous  conviction  by 
means  of  a  certificate  of  the  clerk  of  aFsize,  or  clerk  of  the  peace,  are  made  for 
the  more  easy  proof  of  such  convictions,  and  do  not  prevent  the  proof  of  the 
previous  conviction  by  an  examined  copy  of  the  record. (w)  In  order  to  give  evi- 
dence of  a  writ,  if  it  is  the  gist  of  the  proceeding,  it  must  be  proved  by  a  copy  of 
the  record  after  its  return ;  but  where  the  writ  is  only  inducement,  the  fact  of 
taking  out  the  writ  may  be  proved  without  a  copy,  because  possibly  the  writ  has  not 
been  returned,  and  then  it  is  no  record. (o)  An  answer  in  chancery  is  proved  by 
the  production  of  the  bill  and  answer,  or  of  examined  copies  of  them  ;(p)  but  on 
proof  by  the  proper  officer  that  the  bill  hjis  been  searched  for  in  the  office,  and  not 
found,  the  answer  may  be  read  without  the  bill.(5)  Depositions  in  a  suit  in  chan- 
cery are  not  in  general  admissible  without  proof  of  the  bill  and  answer,  unless  so 
ancient  that  no  bill  or  answer  can  be  found  ;(r)  but  an  examined  copy  is  admissible 
for  the  purpose  of  contradicting  the  testimony  of  the  deponent  when  produced  after- 
wards as  a  witness.(«)  The  12  &  13  Vict.  c.  109,  s.  11,  enacts  that  a  seal  shall  be 
provided  for  the  High  Court  of  Chancery,  to  be  called  the  Chancery  Common  Law 
Seal,  and  that  "  all  courts,  tribunals,  judges,  justices,  officers,  and  other  persons  shall 
take  notice  of  the  said  seal  and  receive  impressions  thereof  in  evidence,  in  like 
manner  as  impressions  of  the  Great  Seal  are  received  in  evidence,  and  shall  also 
take  notice  of  and  receive  in  evidence,  without  further  proof,  all  and  every  of  such 
writs,  proceedings,  instruments,  documents,  and  writings  which  shall  purport  or 
appear  to  be  scaled  or  stamped  wit^  the  said  Chancery  Common  Law  Seal,  in  like 
manner  as  if  the  same  had  been  sealed  with  the  Great  Seal."  And  by  sec.  13, 
^o  «oi  every  office  copy  issued  from  the  Petty  Bag  Office  shall  be  sealed  with  *the 
^^  said  Common  Law  Seal,  and  every  document  sealed  with  such  seal,  and  pur- 
porting to  be  a  copy  of  any  record  or  other  document  of  any  description  shall  be 
deemed  to  be  a  true  copy  of  such  record  or  other  document,  and  shall,  without 
further  proof,  be  received  in  evidence  before  either  House  of  Parliament,  and 
any  committee  thereof,  and  also  by  the  coui-ts,  tribunals,  judges,  justices,  officers, 
and  other  persons,  in  like  manner  and  to  the  same  extent  as  the  original  record 
<T  other  document  would  be   received  if   tendered  in  evidence,  for  the  purpose 

(/)  Rex  V.  Turner,  R.  &  M.  C.  C.  R.  347,  ante,  vol.  1,  p.  77.  In  Keable  v.  Paine,  8  A.  A 
E.  555  (35  E.  C.  L.  R.),  Patteson,  J.,  said,  "On  an  indictment  lor  receiving  goods  feloni- 
ously taken,  the  felony  must  be  proved,  and  neither  a  judgment  against  the  felon,  nor  his 
admission,  would  be  evidence  against  the  receiver." 

(m)  Ibid. 

(n)  Rex  V.  Henry  Saunders,  Gloucester  Spr.  Ass.  1829,  MS.  C.  S.  G.  The  prisoner  was  , 
indicted  under  the  15  Geo.  2,  c.  28,  s.  2,  for  uttering  base  coin  after  a  previous  conviction,^ 
and  Parke,  J.,  held  that  an  examined  copy  of  the  record  of  the  previous  conviction  was 
auflBcient  evidence  thereof;  for  the  statute,  by  giving  an  easier  means  of  proof  under  sec  . 
9,  did  not  exclude  the  proof  by  means  of  an  examined  copy.  See  also  Reg.  r.  Carter,  T 
Oen.  C.  C.  65;  Northam  v.  Latouche,  4  C.  &  P.  MO  (19  E.  0.  L.  R.)  ;  Edwards  tm 
Buchanan,  3  B.  &  Ad.  788  (23  E.  C.  L.  R.) ;  Reg.  r.  Manwaring,  D.  &  B.  132. 

(o)  2  Fhill.  Ev.  150. 

(  ;>}  2  Phill.  Ev.  139.     The  recital  in  the  jurat  of  the  place  where  the  answer  purport-- 
to  be  sworn,  is  sufficient  proof  that  the  oath  was  administered  at  that  place :   Rex 
Spencer,  R.  &  M.  N.  P.  C.  97. 

(q)  Gilb.  Ev.  49.     See  as  to  the  proof  of  the  identity  of  the  parties,  anttj  p.  92. 
answer  offered  in  evidence  merely  as  an  admission  of  the   party  on  oath,  is  sufficien 
proved  by  an  examined  copy,  without  proof  of  a  decree,  or  the  party's  handwriting:  La 
Dartmouth  v.  Roberts,   16  East  334.     See  also  Ewer  v.  Ambrose,  4  B.  &  C.  25  (10  E. 
L.  R.). 

(r)  Bull.  N.  P.  240  ;  Gilb.  Ev.  62 :  Rose.  Ev.  79  ;  2  Phill.  Ev.  149. 

(*)  Highfield  v.  Peake,  Mood,  k  Malk.  N.  P.  C.  109. 

1  On  the  trial  of  an  indictment  for  manslaughter,  the  record  of  the  previous  convict  moo 
of  the  defendant,  for  an  assault  and  battery  on  the  person  of  the  deceased,  and  judgazm^eo^ 
thereon  before  the  dcAth,  is  admissible  evidence  to  prove  the  fact  of  such  conviction;      but 
it  is  not  evidence  of  an  assault  committed  on  the  deceased,  as  alleged  in  the  indictiKmcA^ 
for  mansltinjrhter,  or  that  the  assault  stated  in  the  record  of  such  convictioQ  is  the  MLvne; 
Comm.  I?.  McPike,  3  Cush.  181. 
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of.  proving  the  contents  of  such  record  or  other  document.C<)     The  proceedings  in 
the  ecclesiastical  courts  are  proved  in  the  same  way  at  common  law  as  those  in 
equity ;  and  their  sentences  are  received  in  the  temporal  courts  as  conclusive  evi- 
dcuoe  of  the  fact  adjud^^ed,  upon  questions  within  their  jurisdiction;  hut  in  a  suit 
of  jactitation  of  marriage  a  sentence  against  the  marriage  is  not  conclusive,  as  it 
decides  not  directly,  but  only  collaterally,  on  the  validity  of  the  marriage.(t/)     When 
it  is  necessary  to  show  a  title  to  personalty  under  a  will,  or  that  a  particular  person 
is  executor,  the  will  cannot  be  read  in  evidence  without  some  indorsement  for  the 
purpose  of  authentication;  but  the  probate  must  be  produced. (v)     The  seal  of  the 
ecclesiastical  court  on  the  probate  proves  it8elf.(tr)     Generally  speaking,  a  probate 
nnrepealed  is  cimclusive  evidence  of  the  validity  of  the  will ;  but  on  an  indictment 
for  forging  a  will,  probate  of  that  will  unrepealed  is  not  conclusive  evidence  of  its 
validity,  so  as  to  be  a  bar  to  the  prosecution. (x)     To  prove  a  probate  revoked,  an 
entry  of  the  revocation  in  the  book  of  the  ecclesiastical  court,  called  the  "  assigna- 
tion book,"  in  which  all  causes  are  officially  entered,  is  good  evidence.(y)     Admin- 
istration is  proved  by  the  production  of  the  letters  of  administration,  or  a  certificate 
or  exemplification  thereof,  granted  by  the  ecclesiastical  court,(z)  or  by  the  original 
book  of  Acts,  directing  the  grant  of  letters,  or  an  examined  copy  of  it.(rt) 

Judgments  in  a  court-baron,  county  court,  or  other  inferior  court,  may  be  proved 

by  the  production  of  the  book  containing  the  proceedings  of  the  court  from   the 

proper  custody,  and  if  not  made  up  in  form,  the  minutes  of  the  proceedings  will  be 

evidence,  or  an  examined  copy  of  such  proceedings  or  minutes  will  be  evidence.(6) 

The  jud;^ment  of  a  foreign  court  must  formerly  have  been  proved  by  evidence  of 

the  handwriting  of  the  judge  of  the  court  wha subscribed  it,  and  the  authenticity 

of  the  seril   affixed.     In  the  case  of  Ilenrj/  v.  A<1ry,  where  the  plaintiff,  who  sued 

hereon  a  judirment  obtained  in  the  Island  of  Granada,  was   nonsuited,  because  he 

cottld  not  pmve  the  seal  affixed  to  be  the  seal  of  the  island,  the  court  said,  they 

could  not  t;ike  official  notice  that  the  seal  affixed  was  the  seal  of  the  Island,  which  was 

•necessary  to  be  shown  in  order  to  prove  the  judgment,  which  it  purported   r^o^o 

to  authenticate ;  and  that  proving  the  judge's  handwriting  could  not  advance   ^ 

the  proof  of  the  seal,  unless  by  considering  him  in  the  nature  of  a  witness  to  it, 

which  was  not  prvitended  (<•)     If  a  colonial  court  possess  a  seal,  it  ought  to  be  used 

for  the  purpose  of  authenticating  its  judgments,  although  it  may  be  so  much  worn 

•8  no  longer  to  make  any  impression. (r/)     If  it  is  clearly  proved  that  the  court  has 

Dot  any  seal,  so  that  the  document  cannot  be  clothed  with   the  fonn  of  a  legal 

^emplification,  it  must  be  shown  to  possess  some  other  requisite  to  entitle  it  to 

<*edit;   as  by  proving  the  signature  of  the  judge  upon  the  judgment.(e)     An 

(/)  i!)ee  sees.  17,  18.  and  19,  as  to  the  seal  for  the   enrolment  office,  the   certificates  of 
•JJrolment,  and  sealed  copies  of  enrolments  being  evidence. 

(«)  Duchess  of  Kingston's  case,  11  St.  Tr.  262  ;  ante^  vol.  I,  p.  273. 

(»•)  Rex  K.  Barnes,  1  Stark.  N.  P.  C.  243  (2  K.  C.  L.  R.). 

(if)  Kempton  v.  Cross,  '.'as.  Temp.  Ilardw.  108. 

(x)  Rex  o.  Buttery,  R.  &  R  342. 

(y)  Rex  V.  Ramsbottom,  1  Leach  25,  in  note  to  Rhodes'S  Case. 

(z)  Kempton  v.  Cross,  Cas.  Temp.  Hardw.  108. 

(a)  Elden  r.  Kcddel,  8  East  187  ;  Davis  v.  Williams,  13  East  232. 

(b)  Rex  F.  Hains,  per  Holt,  Comb.  337  ;  12  Vin.  Ab.  Ev.  A.  b.  26,  p.  99 ;  Rose.  Ev.  80. 
(«)  3  East  221  ;  2  Fhill.  Ev.  143.     See  also  Buchanan  v,  Bucker,  1  Campb.  63  ;  Fiindt  v, 

"^tkias,  3  Campb.  215,  in  a  note.     The  6  Geo.  4,  c.  133,  s.  7,  enacting  that  the    common 

*^%1  of  the  society  of  apothecaries  of  the  city  of  London  shall  be  received  as  sufficient 

Ptx>of  of  the  authenticity  of  the  certificate,  to  which  such  seal  is  affixed,  did  not  make 

*iich  certificate  evidence  without  proof  that  the  seal  affixed  is  the  genuine  seal  of  the 

•Ociety :  Chadwick  v.  Bunning,  R.  k  M.  N.  P.  C.  306.     But  the  14  k  15  Vict.  c.  5)1),  s.  8, 

'^i^kea  the  proof  of  the  seal  of  or  the  authenticity  of  the  certificate  unnecessary.     Where 

^  kherifT's  officer  produced  the  warrant  under  which   he  had  acted,   which   concluded 

**  given  under  the  seal  of  my  office,"  and  there  was  a  small  piece  of  paper  watered  to  it, 

^d  stamped  with  a  water  stamp;  and  the  officer  proved  that  he  did  not  know  this  to  be 

th«  leal  of  the  sheriff  or  of  his  officer,  but  he  had  received  the  warrant  from   the  person 

vViohtd  acted  as  under-sheriff,  and  it  was  precisely  similar  to  all  the  other  warrants 

^dtr  which  he  had  acted;  Parke,  B.,  held  that  this  was  sufficient  proof  of  the  seal :  Bun- 

^  f.  Matthews,  1  C.  &  K.  380  (47  E.  C.  L.  R.). 

k  (^Cavan  v.  Stewart,  1  Stark.  X.  P.  0.  525  (2  E.  C.  L.  R.). 

\         (c)  Alfes  V,  Bunbury,  4  Campb.  28  ;  2  Phil.  Ev.  143. 
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exemplification  of  a  foreign  judgment,  that  is,  a  copy  aathenticated  under  tbe  seal 
of  the  court,  is  evidence  of  the  judgment  of  the  courts  of  this  country :(/)  but  a 
document,  purporting  to  he  a  copy  of  a  judgment  made  hy  the  officer  of  the  court, 
is  not  admissible. ((/) 

But  now  by  the  14  &  15  Vict.  c.  99,  s.  7,  "all  proclamations,  treaties,  and  other 
Acts  of  ^?tate  of  any  foreign  state  or  of  any  British  cohmy,  and  all  jud^roKa^ 
decrees,  orders,  and  other  judicial  proceedings  of  any  court  of  justice  in  any  foreigB 
state  or  in  any  British  colony,  and  all  affidavits,  pleadings,  and  other  legal  docninentfl 
filed  or  deposited  in  any  such  court,  maybe  proved  in  any  court  of  justice,  or  before 
any  person  having  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  aod 
examine  ovidcneo,  either  by  examined  copies  or  by  copies  authenticated  as  hereinafter 
mentioned ;  that  is  to  say,  if  the  document  sought  to  be  proved  be  a  proclamatioD, 
treaty,  or  otlu^r  Act  of  State,  the  authenticated  copy  to  be  admissible  in  evidence 
must  purport  to  be  sealed  with  the  seal  of  the  foreign  state  or  British  colony  to 
which  the  original  document  belongs ;  and  if  the  document  sought  to  be  proved  be 
a  judgment,  decree,  order,  or  other  judicial  proceeding  of  any  foreign  or  colonial 
court,  or  an  affidavit,  pleading,  or  other  legal  document  filed  or  deposited  in  anysach 
court,  the  authenticated  copy  to  be  admissible  in  evidence  must  purport  either  to  be 
sealed  with  the  soal  of  the  foreign  or  colonial  court  to  which  the  original  docnnaent 
bel(»ng8,  or,  in  the  event  of  such  court  having  no  seal,  to  be  signed  by  the  judge, 
or,  if  there  be  more  than  one  judge,  by  any  one  of  the  judges  of  the  said  court, 
,,to,  .^  *and  such  judge  shall  attach  to  his  signature  a  statement  in  writing  on  the 
-'  said  copy  that  the  court  whereof  he  is  a  judge  has  no  seal;  but  if  any  of  the 
aforesaid  authenticated  copies  shtall  purport  to  be  sealed  or  signed  as  hereinbefore 
respectively  directed,  the  same  shall  respectively  be  admitted  in  evidence  in  eveiy 
case  in  which  the  original  document  could  have  been  received  in  evidence,  without 
any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the  signature,  or  of  the  troth 
of  the  statement  att^iched  thereto,  where  such  signature  and  statement  are  necenaiy, 
or  of  the  judieial  character  of  the  person  appearing  to  have  made  such  signature 
and  statement."  • 

The  written  law  of  a  foreign  st^ite  must  be  proved  by  a  copy  duly  authenticated.(A) 
Thus  where  to  prove  the  law  of  France  as  to  marriage,  the  French  vice-consul  pro- 
duced a  book,  which  he  said  contained  the  code  of  laws  upon  which  he  acted  at  hia 
office;  that  it  was  printed  at  the  office  for  the  printing  of  the  laws  of  France;  and 
that  it  would  have  been  acted  upon  in  any  of  the  French  courts ;  it  was  ruled  by 
Abbott,  C.  J.,  to  be  sufficient  proof  of  the  law.(t )  The  unwritten  law  of  a  foreign 
state  may  be  proved  by  the  parol  evidence  of  witnesses  possessing  profesaonal 
skill.(y)  And  the  proper  course  to  prove  the  law  of  a  foreign  country  is  to  call  a 
witness  expert  in  it,  and  to  ask  him,  on  his  responsibility,  what  that  law  is,  and  not 
to  read  any  fragments  of  a  code.(A')  So  a  person  of  experience  in  the  profession 
of  the  law  of  another  country  may  state  his  opinion  what,  according  to  the  law  of 
that  country,  would  be  the  legal  effi'ct  of  the  facts  previously  spoken  to  by  the  wit- 
nesses, taking  the  facts  to  be  accurate.  Thus  a  gentleman  at  the  Scotch  bar  baa 
been  allowed  to  state  his  opinion,  whether  a  marriage,  as  proved  by  the  witneaaeB, 
would  be  valid  according  to  the  Scotch  law.(Z)  And  where,  on  an  indictment  for 
bigamy,  it  was  proved  that  the  prisoner  had  been  married  to  a  soldier  of  the  name 
of  Dent,  and  afterwards  to  one  Wall,  and  the  defence  was  that  Dent  had  been  legally 
married  in  Scotland,  previous  to  his  marriage  with  the  prisoner,  and  a  witness  proved 
that  Dent  being  w^ith  his  regiment  in  Scotland,  the  witness,  Dent,  a  female,  and 
several  others,  went  to  a  house,  to  which  they  were  directed  afler  inquiring  for  the 

• 

(  f)  Black  V.  Lord  Braycock,  2  Stark.  N.  P.  C.  11,  12  (3  E.  C.  L.  R.). 

Iff)  Appleton  t'.  Lord  Braybrook,  2  Stark.  N.  P.  C.  6,  7  (3  E.  C.  L.  R.) ;  6  M.  &  S.  34;  S 
Phill.  Ex.  143. 

(h)  (/legir  V.  Levy,  3  Campb.  166  ;  Rose.  Ev.  82.     Bat  see  Baron  de  Bod's  case,  infra  (/J- 

(t)  Lacon  v.  Higgins,  3  Stark.  178. 

(J  )  Per  Gibbs,  C.  J.,  Miller  v.  Kenrick,  4  Campb.  155. 

(A)  Cocks  1'.  Purday,  2  C.  &  K.  269  (61  E.  C.  L.  R.),  Erie,  J. ;  The  Sussex  Peerage  c»»^ 
11  CI.  &  F.  85,  i/»/rtf. 

(/)  Rex  V.  Wakefield,  Murray  ed.  p.  238. 
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kouse  of  the  clergyman  of  the  place,  where  a  gcntlcmaD  performed  a  ceremony 
omewhat  similar  to  the  marriage  service  of  the  Church  of  En<7land,  between  Dent 


'r*^    wx^.   .  .x/^    «»       vwv/     v^..»<x/..     V.       -""n' 


lod  the  female,  and  that  they  afterwards  lived  together  as  man  and  wife  j  Wight- 
oan,  J.,  held  that  a  gcDtleman,  who  had  lived  in  Scotland  until  he  was  twenty,  and 
fbo  had  frequently  been  there  since,  and  who  was  possessed  of  very  considerable 
iterary  attainments,  and  stated  that  he  was  well  acquainted  with  the  law  of  marriage 
n  Scotland,  although  he  was  not  a  lawyer,  was  competent  to  pn)ve  that  the  marriage 
n  question  was  a  valid  marriage  according  to  that  law.(^^)  But  this  case  was  r^eqifc 
jxpressly  overruled  in  the  Sussex  Peerage  ccwc,(?i)  where  *it  was  held  that  ^ 
he  person,  who  proves  a  foreign  law,  must  be  per  it  us  virfufe  officii  vel  profession  is  ; 
ind  that  though  the  witness  may  refresh  his  memory,  or  correct  or  confirm  his 
opinion,  by  foreign  law  books,  yet  the  law  itself  must  be  taken  from  his  evidence.(o) 
iV^here,  therefore,  evidence  having  been  given  to  show  the  state  of  the  law  of  inheri- 
ttDce  in  Alsace  at  a  particular  time,  a  witness  was  called,  who  stated  himself  to  be 
I  French  advocate  practising  at  Strasbourg,  in  the  department  of  Bhs  Khin,  and 
that  the  feudal  law  had  been  put  an  end  to  in  Alsace  by  the  torreiit  of  the  French 
revolution  de  fucto  in  1789,  and  by  the  treaty  of  Luueville  de  jure;  and  upon 
being  asked  whether  there  was  not  a  decree  to  that  effect,  he  added  that  there  was 
ittch  a  decree  of  the  4th  of  August,  1789,  of  the  national  assembly,  and  that  he 
had  learned  this  in  the  course  of  his  legal  studies,  it  being  part  of  the  history  of 
the  law  which  he  had  learned  while  studying  the  law ;  it  was  objected  that  this  evi- 
dence could  not  be  received,  unless  the  decree  itself  were  proved  and  put  in ;  but 
Uie  majority  of  the  Court  of  Queen's  Bench  held  that  it  nnght;  for  the  opinions 
of  persons  of  science  must  be  received  as  to  the  facts  of  their  science.  That  rule 
applies  to  the  evidence  of  legal  men,  and  is  not  confined  to  unwritten  law,  but 
extends  also  to  the  written  laws  which  such  men  are  bound  to  know.  Properly 
speaking,  the  nature  of  such  evidence  is,  not  to  set  f  jrth  the  contents  of  the  written 
law,  but  its  effect  and  the  state  of  law  resulting  from  it.  If  an  English  court  were 
to  attempt  to  expound  the  written  law  of  a  foreign  country,  it  would  be  liable  to 
the  most  serious  errors.  The  question  is  not  what  the  language  of  the  written  law 
is,  but  what  the  law  is  altogether,  as  shown  by  exposition,  interpretation,  and  adju- 
dication. (/>) 

Where  a  witness  was  a  German  jurisconsult,  and  had  studied  the  German  law  at 
the  University  of  Leipsic  in  Saxony,  but  had  not  transacted  business  at  Cologne, 
and  had  no  knowledge  of  the  laws  of  Cologne  but  from  books ;  Aldcrson,  B.,  held 
that  he  could  not  give  evidence  of  the  law  of  Cologne,  as  he  had  not  had  any  prac- 
tiee  at  Cologne.(^)  But  where  a  native  of  Belgium  stated  that  he  had  formerly 
carried  on  the  business  of  a  merchant  and  commissioner  in  stocks  and  bills  of 
exchange  at  Brussels,  but  was  now  an  hotel  keeper  in  London,  and  that  he  was  well 
aeqiiaiDted  with  the  Belgian  law  upon  the  subject  of  bills  and  notes ;  it  was  held 
that  he  was  competent  to  prove  that  by  the  law  of  Belgium  it  is  not  necessary,  even 
thoQgh  a  bill  or  note  is  made  payable  at  a  particular  place,  that  it  should  be  pre- 
Aeoted  there  for  payment ;  for  inasmuch  as  he  had  been  carrying  on  a  business 
^hich  made  it  his  interest  to  take  cognizance  of  the  foreign  law,  he  fell  within  the 
dacription  of  an  expert,  (r) 

(a)  Reg.  V,  Dent,  Monmouth  Spring  Ass.  1843,  MSS.  C.  S.  G. ;  1  C.  &  K.  97  (47  E.  C. 

(«)  11  CI.  &  F.  85. 

(o)  Id  this  case  it  was  held  that  a  Roman  Catholic  Bishop,  holding  the  office  of  coad- 
jutor to  a  Ticar  apostolic  in  this  country,  was,  in  virtue  of  that  office,  to  be  considered  as 
^  Person  skilled  in  the  matrimonial  law  of  Rome,  and  therefore  competent  to  prove  that 
^^-  Id  Reg.  r.  Povcy,  Dears.  C.  C.  32,  ante^  vol.  1,  p.  310,  Jervis,  C.  J.,  said  that  the 
Pastas  to  who  is  admissible  as perilus  might  be  considered  as  settled  by  the  Sussex  Peer- 
^ctse,  or  as  to  t^hat  kind  the  witnesses  called  should  be. 

{?}  Baron  de  Bode's  case,  8  Q.  B.  208,  246  (55  E   C.  L.  R.),  Patteson,  J.,  dUaentiente, 

(9)  Bristow  v.  De  Secqueviile,  3  C.  &  K.  64;  and  this  ruling  was  held  correct  by  the 
»«licoart:  5  Exch.  R.  275. 

I')  Vtnder  Doockt  v,  Thellusson.  8  C.  B.  812  (65  E.  C.  L.  R.).  But  in  Reg.  v.  Povey,  6 
^*C. C.  83,  on  this  case  being  cited,  Jervis,  C.  J.,  said,  '-There  it  was  rather  a  question 
^thtcoitom  of  merchants  than  a  question  of  law.  On  that  subject  a  merchant  would 
^^'^Pi  be  the  best  authority. '     And  this  appears  to  be  the  true  ground  on  which  the 


{ 
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*H4fil  *'^  judjjmeut  obtained  in  one  of  the  superior  courts  in  Ireland,  since  tb 
-'  unit»n,  is  not  a  record  in  England. («)  But  now  by  the  14  &  15  Victi 
99,  8.  9,  ''  every  document  which  by  any  law  now  in  force  or  hereafter  to  be  in  fore 
is  or  shall  bo  admissible  in  evidence  of  any  particular  in  any  court  of  justice  i 
England  or  Wales  without  proof  of  the  seal  or  stamp  or  signature  authenticatin 
the  same,  (>r  of  the  judicial  or  official  character  of  the  person  appearing  to  hw 
signed  the  same,  shall  be  admitted  in  evidence  to  the  same  extent  and  for  the  san 
purposes  in  any  courts  of  justice  in  Ireland,  or  before  any  person  having  in  Irekn 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evidenw 
without  pr^of  of  the  seal  or  stamp  or  signature  authenticating  the  Siune,  or  of  th 
judicial  or  official  character  of  the  person  appearing  to  have  signed  the  same." 

Sec.  10.  *•  Every  document  which  by  any  law  now  in  force  or  hereafter  to  be  i 
force  is  or  shall  be  admissible  in  evidence  of  any  particular  in  any  court  of  josric 
in  Ireland,  without  proof  of  the  seal  or  stamp  or  signature  authenticating  the  same 
or  of  the  ju<licial  or  official  character  of  the  person  appearing  to  have  signed  th 
same,  shall  be  admitted  in  evidence  to  the  s<ame  extent  and  for  the  same  purpow 
in  any  court  of  justice  in  England  or  Wales,  or  before  any  person  having  in  Knglaw 
or  Wales  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examin 
evidence,  without  proof  of  the  seal  or  stamp  or  signature  authenticating  the  sann 
or  of  the  judicial  or  official  character  of  the  person  appearing  to  have  signed  th 

same.'YO 

By  the  22  &  23  Vict.  c.  G3,  in  any  judicial  proceeding  instituted  in  any  court 

civil,  criminal,  or  ecclesiastical,  within  Her  Majesty's  dominions,  if  the  court  deeii 

it  necessary  for  the  proper  disposal  of  such  proceeding  to  ascertiin  the  law  appli 

cable  to  the  facts  of  the  case  as  administered  in  any  part  of  Her  Majesty's  domin 

ions,  the  court  in  which  the  proceeding  is  pending  may  direct  a  case  to  be  prepare 

setting  forth   the  facts,  as  these  may  be  ascertained   by  verdict  of  a  jury  or  othc 

mode  competent,  &c.,  and  the  court  shall  settle  the  question  of  law  arising  out  ( 

the  same,  and  remit  the  case  to  the  superior  court,  whose  opiniim  is  desired  in  snc 

other  part  of  Her  Majesty's  dominions.      The   Act  then  prescribes  the  mode  ( 

of  obtijiniiig  the  opinir>n  of  the  court,  and  of  remitting  it  to  the  court  by  which  th 

opinion  was  required,  which  court  is  thereupon  to  apply  such  opinion  t<i  suchfic< 

in  the  same  manner  as  if  the  same  had  been  pronounced  by  such  court  itself  upo 

a  case  reserved,  or  upon  a  special  verdict ;  or  the  court  may,  if  the  opinion  has  bee 

obtained  before  the  trial,  order  it  to  be  submitted  to  the  jury  with  the  other  fad 

of  the  case  as  evidence,  or  conclusive  evidence,  of  the  foreign  law  therein  stated. 

*^4.71        *1li^  24  &  25  Vict.  c.  11,  contains  similar  provisions  for  the  purpose  c 

J   enabling  any  superior  court  in  Her  Majesty's  dominions  to  obtain  the  opinio 

of  any  court  of  any  foreign  state,  with  which  Her  Majesty  may  have  made  a  coi 

vention  for  that  purpose,  as  to  the  law  of  such  state. 

Convictions  before  justices  of  the  peace  are  either  produced  in  court,  and  th 

handwriting  of  the  magistrates  to  them  proved,(w)  or  they  may  be  proved  by  «i 

amined  copies,  which  the  clerk  of  the  peace  of  the  proper  county  will  makeoal 

upon  an  application  for  that  purpose,(t;;  or  they  may  be  proved  in  certain  cases  b; 

copies  or  certificates  under  the  provisions  of  sundry  statutes.(ir)     But  a  couvictio 

cannot  be  proved  by  the  notes  in  the  minute  book  of  the  justices  before  whom  i 

decision  rests,  and  thus  it  is  clearly  in  no  way  inconsistent  with  the  Sussex  Peerage  c»W 
And  the  dictum  of  Maule,  J.,  that  "all  persons  who  practise  a  business  or  profewio' 
which  requires  them  to  possess  a  certain  knowledge  of  the  matter  in  hand  arc  expertSi'' 
far  as  cxpertness  is  required,"  is  quite  in  accordance  with  this  view  of  the  case. 

(«)  Harris  v.  Saunders,  4  B.  &  0.  411  (10  E.  C.  L.  R.). 

(t)  By  sec.  11,  documents  admissible  without  proof  of  seal,  &c.,  in  England,  Wftlw>  ^ 
Ireland,  are  equally  admissible  in  the  colonies. 

(u)  .Massey  v.  Johnson,  I'J  East  G7  ;  Gray  v.  Cookson,  16  East  13;  Mason  v.  Bftrkei 
Gloucester  Spr.  Ass.  1843,  Erskine,  J.     MSS.    C.  S.  C. 

(r)  Arch.Cr.  P.  213. 

[w)  See  '24  &  '25  Vict.  c.  90,  ss.  112,  116,  24  k  25  Vict.  c.  97,  s.  70,  and  the  24  A  25  Vie' 
c.  96,  8.  110,  and  24  &  25  Vict.  c.  97,  s.  68,  provide  that,  when  any  coaviction  is  qnnx^^, 
on  appeal,  a  memorandum  .thereof  is  to  be  made  on  the  conTiction,  and  a  copy  therso^  * 
to  be  added  to  any  copy  or  certificate  of  the  conviction,  and  is  to  be  sai&cieiii  eridtBC 
that  the  conviction  has  be(  n  quashed. 
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4)ok  pUioe,  or  bj  oral  evidcnccCx)  In  many  instances,  public  books  are  admitted 
n  endencc  to  prove  tbe  facts  recorded  in  them.  The  muster-book  in  the  navy 
office  has  been  admitted  in  evidence  to  prove  the  death  of  a  sailor ;(?/)  the  book 
Voui  the  master's  office  in  the  Court  of  King's  Bench,  to  prove  a  person  one  of  the 
ittorneys  of  that  court  ;(z)  and  the  lug-book  of  a  ujan-of-war,  which  convoyed  a 
ieet,  to  prove  the  time  of  the  convoy's  sailin<:j.(ri)  Bank-books  are  jjjood  evidence 
»  prove  the  transfer  of  stock  ;(6)  and  on  a  prosecution  for  a  libel  published 
jonceminjr  a  person  in  his  office  of  trensurer  of  a  parish,  an  entry  in  a  vestry-book, 
stating  that  he  was  elected  at  a  vestry  duly  held  in  pursuance  of  notice,  has  been 
considered  sufficient  evidence  to  support  an  allegation  in  the  indictment  that  he  was 
duly  elected  trea8urer.(r)  The  day-book  of  a  public  prison,  containing  a  narrative 
of  the  transactions  of  the  prison,  has  been  received  upon  the  same  principle,  as 
proof  of  the  time  of  a  prisoner's  commitment  or  discharge  ;(<l)  but  it  would  not  be 
admissible  to  prove  the  cause  of  his  commitment.(e)  So  on  an  indictment  for 
forging  a  seaman's  will,  an  entry  in  a  book  called  the  assignation -book,  in  which  all 
causes  are  officially  entered,  was  admitted  to  prove  the  probate  revoked. (/)  ,  So  the 
poll-books  taken  at  election  for  members  of  Parliament,  or  at  the  election  of  a 
mayor,  are  evidence. (r/)  The  registers  of  christenings,  marriages,  and  burials, 
preserved  in  churches,  are  good  evidence  ;(A)  and  in  order  to  prove  the  register  of  a 
marriage,  it  is  not  necessary  to  call  the  attesting  witnesses ;  but  as  the  register 
affords  no  proof  of  the  identity  of  the  parties,  some  evidence  of  that  fact  must  be 
•given,  as  by  calling  the  minister,  clerk,  or  attesting  witnesses,  if  they  were  r»oj.o 
lequainted  with  the  parties ;  or  the  bell-ringers  may  be  called  to  prove  that  ^ 
they  rung  the  bells,  and  came  immediately  afler  the  marriage,  and  were  paid  by  the 
parties ;  or  the  handwriting  of  the  parties  may  be  proved,  even  where  the  register  is 
ftot  produced  j(i)  or  persons  may  be  called  who  were  present  at  the  wedding 
iioDer,  &c.(j  )  Registers  are,  however,  in  the  nature  of  records,  and  need  not  be 
[>roduced  or  proved  by  subscribing  witnesses. (A;)  They,  therefore,  may  be  proved 
nther  by  an  examined  copy  or  by  a  copy  certified  under  the  14  &  15  Vict,  c.  99, 

.  14(0 

The  pn»of  of  the  registration  of  many  matters  has  been  facilitated  by  the  pro- 

isioDS  of  divers  recent  statutes ;  but  most  of  these  are  little  likely  to  be  useful  in  a 

imioal  case,  and  therefore  they  are  not  noticed  in  this  place.   It  may  be  well,  however, 

observe  that  the  6  &  7  Will.  -4,  c.  86,  "An  Act  for  registering  Births,  Deaths 

d  Marriages  in  England,"  by  sec.  38  enacts  that  "  all  certified  copies  of  entries 

rporting  to  be  sealed  or  stamped  with  the  seal  of  the  said  register  office  shall  be 

eived  as  evidence  of  the  birth,  death,  or  marriage  to  which  the  same  relates 

hout  any  further  or  other  proof  of  such  entry."(m) 

'he  3  &  4  Vict.  c.  92,  which  relates  to  registers  or  records  of  births  or  baptisms, 

hs  or  burials,  and  marriages  lawfully  solemnized,  kept  in  England  and  Wales, 

r  than  the  parochial  registers  and  the  copies  thereof  deposited  with  the  diocesan 

tnirs,  enacts  that  all  registers  and  records  deposited  in  the  general  register  office 

rtue  of  that  Act  (except  the  registers  and  records  of  baptisms  and  marriages  at 

Ieet  and  King's  Bench  prisons,  at  M<iy  Fair,  at  the  Mint  in  Southward,  and 

Here,  which  were  deposited  in  the  registry  of  the  Bishop  of  London  in  1821), 

be  deented  to  be  in  legal  custody,  and  shall  be  receivable  in  evidence  subject 

provisions  of  that  Act.     By  sec.  17,  "in  all  criminal  cases  in  which  it  shall 

lies  r.  Siney,  11. Law  T.  310. 
uU.  X.  P.  249 ;  Rhodes's  case,  1  Leach  24. 

?x  0.  Cropley,  2  Esp.  N.  P.  C.  524.  (a)  D'Israeli  i;.  Jowett,  1  Esp.  N.  P.  C.  427. 

eton  V.  Cope,  Peake  X.  P.  C,  30  ;  Marsh  v.  Colnet,  2  Esp.  X.  P.  C.  005. 
X  r.  Martin,  2  Carapb.  100.  (d)  Rex  v.  Aickles,  1  Leach  391. 

te  r.  Thomas,  3  B.  A  P.  188;  2  Phil.  Ev.  164. 

msbottom's  case,  1  Leach  25,  in  note.     It  would  hav^e  been  no  bar  to  the  convic- 
the  probate  been  unrepealed  :  Rex  v.  Buttery,  R.  &  R.  342. 
d  V.  Robinson,  Willes  224.  (A)  Bull.  X.  P.  247. 

T  r.  Glossop,  2  Exch.  R.  409.  {j)  Birt  v.  Barlow,  Dougl.  I7l. 

Lord  Mansfield,  Birt  v.  Barlow,  1  Dougl.  R.  171. 
p.  349. 

Marriage  Act,  G  k  1  Will.  4,  c.  85,  s.  44,  incorporates  that  Act  with  the  6  ft  7 
)6. 
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be  necessary  to  use  in  evidence  any  entry  or  entries  contained  in  any  of  the  ssid 
registers  or  records,  such  evidence  shall  be  given  by  producing  to  the  court  tlie 
original  register  or  record."(n) 

Whenever  an  original  is  of  a  public  nature,  and  admissible  in  evidence,  an  ex- 
amined copy  is  also  admissible. (&)  Thus  examined  copies  of  the  entries  in  the 
council-bouk,  or  of  a  license  preserved  in  the  secretary  of  state's  office,(j^)  of  entries 
in  the  bank-bf)oks,(y)  of  entries  in  the  books  of  the  East  India  Company,(r)  or  in 
the  books  of  the  commissioners  of  the  laud  tax,(ic)  or  of  excise/0  ^^  allowed  to  be 
read  in  evidence.  80  an  examined  copy  of  a  parish  register  is  evidence  ;(u)  bat  not 
*^4.Q1  ^°  exaujincd  copy  of  the  register  *of  a  marriage  in  the  Swedish  ambassidor'! 
-'  chapel  in  Paris. (t;)  It  seems,  however,  that  the  books  of  the  King's  Bench 
or  Fleet  prisons,  which,  as  it  has  been  just  mentioned,  are  evidence  of  the  time  of  1 
prisoner's  discharge,  are  not  such  public  documents,  that  a  copy  of  them  may  be 
given  in  evidence. (?c) 

And  now  by  the  14  &  15  Vict.  c.  90,  s.  14,  '-whenever  any  book  or  other  docu- 
ment iff  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere  prodQ^ 
tion  from  the  proper  custody,  and  no  stiitute  exists  which  renders  its  contents  pro?- 
able  by  means  of  a  copy,  any  copy  thereof  or  extract  therefrom  shall  be  admissible 
in  evidence  in  any  court  of  justice,  or  before  any  person  now  or  hereafter  haTiDg 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evidence, 
provided  it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a  true  copy  or  extract  by  the  officer  to  whose  custody  the 
original  is  intrusted,  and  which  officer  is  hereby  required  to  furnish  such  certified 
copy  or  extract  to  any  person  applying  at  a  reasonable  time  for  the  same,  upon  pay- 
ment of  a  reasonable  sum  for  the  same,  not  exceeding  four  pence  for  every  folio  of 
ninety  words. (j;) 

An  unstamped  copy  of  the  Act-book  of  the  Ecclesiastical  Court  is  rendered 
admissible  by  the  preceding  section  for  the  purpose  of  proving  that  a  certain  penon 
was  the  executor  named  in  a  will ;  for  the  Act-book  itself  is  a  book  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the  proper 
custody.(y) 

The  judicial  records  of  the  King's  Courts  are  safely  kept  for  public  convenience, 
that  any  subject  may  have  access  to  them  for  his  necessary  use  and  benefit;  which 
was  the  ancient  law  of  England,  and  is  so  declared  by  an  Act  of  Parliament  in  the 
46th  year  of  Edward  111.(2)  But  in  the  case  of  an  acquittal  on  a  prosecution  for 
felony,  a  copy  of  the  indictment  cannot  be  regularly  obtained  without  an  order  froB 
,^qen-i  the  court.(a)  This  rule  ^proceeds  from  an  anxiety  to  protect  prosecuttW 
■^  from  being  harassed  by  unfounded  actions  for  malicious  prosecutions,  whidi 

(n)  In  civil  cases,  sec.  9  makes  extracts  stamped  with  the  seal  of  the  office  admissible 
in  evidence.  The  21  &  22  Vict.  c.  25,  extends  the  provisions  of  the  3  ft  4  Vict.  c.  92,  to 
other  ref^isters  of  a  similar  description. 

(0)  Lynch  v.  Gierke,  3  Salk.  154.  (/>)  Eyre  v.  Palsgrave,  2  Campb.  606. 

(q)  Miirsh  v.  Colnett,  2  Esp.  665.  (r)  Dougl.  593,  n. 

(*)  Hex  r.  King,  2  T.  R.  234.  (t)  Fuller  v.  Fotch,  Cartb.  346. 

(fi)  Bull.  N.  P.  247.  (v)  Leader  v.  Barry,  1  Esp.  353. 

(it)  Suite  V.  Thomas,  3  B.  &  P.  190 ;  2  Ph.  Ev.  164. 

(x)  The  provisions  in  this  section  are  only  cumulative,  and  do  not  restrict  the  proof  W^ 
the  mode  pointed  out  by  this  section.  Reg.  v.  Manwaring,  D.  &  B.  132,  where  Willi**** 
J.,  said,  ''  I  must  protest  against  it  being  supposed  that  I  agree  in  the  notion  that  wbeB  * 
document  of  a  public  nature  cannot  be  produced  the  parties  are  tied  down  to  any  partiO' 
lar  mode  of  secondary  proof." 

(//)  Dorrett  v.  .Meux,  15  C.  B.  142  (80  E.  C.  L.  R.),  and  see  Reg.  v,  Maawariog,  D.  f  B* 
132,  ante,  vol.  1,  p  307,  as  to  a  certificate  of  a  superintendent  registrar  of  the  registr»tio» 
of  a  chapel. 

(z)  2  Fhill.  Ev.  174. 

{a)  This  practice  originated  with  an  order  made  in  the  16  Car.  2,  by  Hyde,  Chief  J**" 
ticc  of  the  King's  Bench  ;  Bridgman,  Chief  Justice  of  the  Common  Pleas;  Twisden,  J.,Tj' 
ril,  J.,  and  Kelyng,  J.,  '^  to  be  observed  by  the  justices  of  the  peace  and  others  at  theN^ 
sions  in  the  Old  Bailey,"  as  follows : — "  That  no  copies  of  any  indictment  for  feloiy  ^ 
given  without  special  order,  upon  motion  made  in  open  court,  at  the  general  (^l  deUY|^ 
upon  motion,  for  the  late  frequency  of  actions  against  prosecutors  (which  cannot  be  vnh* 
out  copies  of  the  indictments)  deterreth  people  from  prosecpting  for  the  King  npoa  g***' 
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tioDS  cannot  be  maintained  withont  proving  the  fact  of  the  prosecution  by  the 
cord  or  an  examined  copy  of  it ;  and  it  is  therefore  not  usual  to  grant  a  copy  of 
e  record  of  acquittal,  where  there  is  any  the  least  probable  cause  for  the  prosecu- 
>n.(6)  But  the  copy  is  admissible  without  proof  of  the  order  of  the  court  allow- 
g  a  copy  of  the  record ;  for  though  it  be  the  duty  of  the  officer  charged  with  the 
tstody  of  the  records  of  the  court  not  to  produce  a  record,  or  give  a  copy  of  it 
it  upon  competent  authority,  yet  if  the  officer,  in  neglect  of  his  duty,  shall  have 
ven  a  copy,  or  produces  the  original,  the  evidence  in  itself  is  unobjectionable,  and 
ust  be  received.(r)  The  rule  is  confined  to  cases  of  felony ;  in  prosecutions  for 
isdemeanors  the  defendant  is  entitled  to  a  copy  of  the  record,  as  a  matter  of 
ght,  without  a  previous  application  to  the  court. (t/)  Formerly  a  defendant  on  a 
iminal  charge  was  not  entitled  to  an  inspection  of  the  grouuds  upon  which  the 
rosecution  was  instituted  ;(c)  and,  therefore,  neither  in  cases  of  treason  nor  of 
iony  had  he  any  right  to  a  copy  of  the  depositions  of  the  witnesses  who  were  to 
ppear  against  hiui.(/) 

But  now  the  6  &  7  Will.  4,  s.  114,  "An  Act  for  enabling  persons  indicted  of 
elouy  to  make  their  defence  by  counsel  or  attorney,"  by  sec.  3  enacts  "  that  all 
lersoDS  who  afler  the  passing  of  this  Act  shall  be  held  to  bail  or  committed  to 
irison  for  any  offence  against  the  law,  shall  be  entitled  to  require  and  have,  on 
kmand  (from  the  ^person  who  shall  have  the  lawful  custody  thereof,  and  r:Koei 
»ho  is  hereby  re<|uired  to  deliver  the  same)  copies  of  the  examinatiojis  of  ^ 

Kcasions  :"  Kel.  3.  The  jurisdiction  of  these  judges  to  make  this  order  appears  extremely 
[lestionable,  and  has  been  frequently  doubted.     See  Browne  v.  Gumming,  10  B.  k  C.  70 
21  E.  C.  L.  R.),  and  the  authorities  there  referred  to.     In  Rex  v.  Brangan,  1   Leach   27, 
he  prisoner,  baring  been  acquitted,  applied  for  a  copy  of  the  indictment;  but  Willes,  C. 
.(admitting  that  the  prosecution  bore  the  strongest  marks  of  being  malicious,  refused 
iie  application,  because  it  was  not  necessary  that  he  should  grant  it,  declaring  that  by 
lelaws  of  this  realm  every  prisoner,  upon  his  acquittal,  had  an  undoubted  right  and  title 
t  A  copy  of  the  record  of  such  acquittal,  for  any  use  he  might  think  6t  to  make  of  it,  &c. ; 
id  that  after  a  demand  of  it  had  been  made  the  proper  officer  might  be  punished  for  re- 
sing  to  make  it  out.     In  Browne  v.  Gumming,  the  court  expressed  no  opinion  as  to  the 
thority  of  the  judges  to  make  the  order,  but  refused  to  restrain  the  plaintiff  from  using 
topy  of  an  indictment  alleged  to  have  been  improperly  obtained,  on  the  ground  that, 
iDg  all  the  facts  together,  they  did  not  think  there  had  been  a  mistake  or  misrepre- 
tatiou  ot  such  a  nature  as  to  call  upon  the  court  to  interfere.     The  order  in  question, 
ot  expressly  overruled,  is  much  shaken  by  Rex  v.  The  Justices  of  Middlesex,  5  B.  JIe 
1113  (27  E.  G.  L.  R.).     In  that  case  Bowman  had  been  tried  and  convicted  of  larceny 
le  Glerkenwell  sessions,  after  those  sessions  had  lapsed  for  want  of  an  adjournment, 
being  indicted  for  the  same  offence  afterwards,  at  the  Old  Bailey,  proposed  to  plead 
fnu  convict,  and  the  court  adjourned  the  case  to  give  time  for  an  application  for  a 
of  the  record  :  Rex  v.  Bowman,  6  C.  k  F.  101    (25  E.  G.  L.  R.)  ;  and   an  application 
fterwards  made  to  the  clerk  of  the  peace  for  a  copy  of  the  record,  which  was  refused, 
he  Gourt  of  Queen's  Bench  granted  a  mandamus  to  make  up  the  record  of  the  proceed- 
gainst  Bowman,  on  the  ground  that  *'the  prisoner  had  a  right  to  have  the  record 
proceedings  which  passed  at  the  sessions  correctly  made  up,  and  to  make  any  use 
e  could."     The  report  in  Rex  v.  The  Justices  of  Middlesex  erroneously  states  the 
>tioD  for  the  mauditmus  to  have  been  after  the  prisoner  had  pleaded  his  former  con- 
See  Rex  V.  Bowman,  C  C.  &  P.  101  (25  E.  G.  L.  R.),  and  337.     This  case  seems 
rule  Rex  v.  Vaudercomb,  2  Leach  708,  and  Rex  v.  Parry,  7  G.  &  P.  83G  (32  E.  G. 
irhere  the  court  refused  to  grant  the  prisoners  copies  of  their  indictments,  in  order 
e  them  to  plead  autrefoin  acquit,  and  seems  to  establish  the  position  that  the   pri- 
entitled,  us  of  nyht,  to  a  copy  of  the  indictment  for  such   a  purpose  ;   and,  if  fur 
arpose,  it  is  difhcult  to  see  why  he  should  not  have  the  same   right  for  the  pur- 
istituting  a  civil  suit  to  seek  reparation  for  the  injury  which  he  has  sustained  by 
ions  conduct  of  the  prosecutor.     C.  S.  G. 
1.  647. 

Ut  I'.  Tollervey,  14  East  302. 

riion  V.   Kelly,  I   Black.   Rep.  385  ;  Evans  v.  Phillips,  MS.  Selw.  N.  P.  952;  2 
176. 

U.  Ev.  178. 

ill.  Ev.  178.  In  some  species  of  treason  the  prisoner  is  entitled  to  a  copy  of 
eat,  Ibid.;  Rex  v.  Holland,  4  T.  R.  G91.  In  that  case  an  information  had  been 
It  an  officer  of  the  East  India  Gompany,  on  charges  of  delinquency  founded 
rt  of  a  board  of  inquiry  in  India :  and  the  Gourt  ot  King's  Bench  were  of  opin- 
^ad  no  right  to  have  an  inspection  of  that  report,  and  that  the  court  had  ao 
'  power  to  grant  it. 
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the  witucsiSi'S  respectively  vpon  whoae  <Irpftsltion»  tlwi^  have  been  so  held  to  hatl.t/f 
committal  to  pHmn^  on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding 
three  balipence  for  each  folio  of  ninety  words:  provided  always,  that  if  sucli  demand 
shall  not  be  made  before  the  day  aj)poiutcd  for  the  commencement  of  the  assize  or 
sessions  at  which  the  trial  of  the  person  on  whose  behalf  such  demand  shall  be 
made  is  to  take  place,  such  person  shall  not  be  entitled  to  have  any  copy  of  such 
examiuatiun  of  witnesses,  unless  the  judge  or  other  person  to  preside  at  such  trial 
shall  be  of  opinion  that  such  copy  may  be  made  and  delivered  without  delajor 
inconvenience  to  such  trial;  but  it  shall  nevertheless  be  competent  for  such  judge  or 
other  jKTSon  so  to  j)reside  at  such  trial,  if  he  shall  think  fit,  to  post|M)ne  such  trial 
on  account  of  such  copy  of  the  examination  of  witnesses  not  having  been  previooslj 
had  by  the  party  charged." 

Sec.  4.  '*  All  persons  under  trial  shall  be  entitled,  at  the  time  of  their  trial,  to 
inspect,  without  fee  or  reward,  all  depositions  (or  copies  thereof)  which  have  been 
taken  against  them,  and  returned  into  the  court  before  which  such  trial  shall  be 
had."C//; 

(g)  Sec.  1,  reciting  tliat  "it  is  just  and  reasonable  that  persons  accused  of  offencei 
against  the  law  should  be  enabled  to  make  their  full  answer  and  defence  to  all  that  Ij 
alleged  against  them,"  enacts  that  '<  all  persons  tried  for  felonies  shall  be  admitted,  alter 
the  close  of  the  case  for  the  prosecution,  to  make  full  answer  and  defence  therria.  bv 
counsel  learned  in  the  law,  or  by  attorney  in  courts  where  aitomeys  practise  as  counsel.' 
Sec.  2,  providing  that  in  all  cases  of  summary  conviction  persons  accused  shall  be  jidmitied 
to  make  their  full  answer,  &c.,  is  repealed  by  the  11  &  12  Vict.  c.  42,  but  re-enacted  br 
sec.  12.  As  to  the  practice  which  has  prevailed  since  this  statute  passed,  it  has  been  held 
that  a  prisoner's  counsel  cannot  be  permitted  to  tell  the  jury  any  facts  which  he  has  beard 
from  the  jiriboner,  but  which  he  is  not  in  a  condition  to  prove  :  Fieg.  r.  Butcher,  2  M.  4 
Rob.  22»,  Coleridge,  J.  If  the  prisoner  does  not  employ  counsel,  he  is  at  liberty  to  make 
a  statement  for  himself,  and  tell  his  own  story,  which  is  to  have  such  weight  with  the 
jury  as,  nil  circumstances  considerecl,  it  is  entitled  to;  but  if  he  employs  counsel  hemnsl 
submit  to  the  rules  which  have  been  established  with  respect  to  the  conducting  cases  bj 
counsel :  Keg.  v.  Ik-ard,  8  C.  k  P.  142  (34  K.  C.  L.  K.),  Coleridge,  J.  And  the  same  learned 
judge  held  that  alter  the  prisoner's  counsel  had  addressed  the  jury  for  him,  the  prisoner 
himsell  Was  not  at  liberty  also  to  address  them:  Reg.  r.  Boucher,  8  ('.  &  P.  141  (34E.('.L.R-)' 
But  where  ou  an  indictment  for  maliciously  wounding  the  prosecutor  when  oootherperson 
was  present,  the  prisoner  had  made  a  statement  before  the  magistrate,  which  was  not  pot 
in  by  the  counsel  for  the  prosecution;  Alderson,  B.,  permitted  the  prisoner  to  make  I 
statement  before  his  counsel  addressed  the  jury,  and  then  his  counsel  addressed  the  jury 
and  commented  on  the  prisoner's  statement  as  according  with  the  evidence,  and  only  sop* 
plying  what  was  otherwise  deficient  in  it.  The  learned  Baron  said,  *M  think  it  is  right 
that  a  person  should  have  an  opportunity  of  stating  such  facts  as  he  may  think  materiii. 
and  that  his  counsel  should  be  allowed  to  comment  on  tiiat  statement,  as  one  of  the  cir- 
cumstances of  the  case.  On  trials  for  high  treason  the  prisoner  is  always  allowed  to  make 
his  own  statement  after  his  counsel  has  addressed  the  jury.  It  is  true  that  the  prisooers 
statement  may  otten  defeat  the  defence  intended  by  his  counsel,  but  if  so  the  ends  of  jo*' 
tice  will  be  lurthered  ;  besides,  it  is  often  the  genuine  defence  of  the  party,  and  notameit 
imaginary  case  invented  by  the  ingenuity  of  counsel :"  Reg.  v.  Malings,  8  C.  &  P.  242  (^ 
E.  C.  L.  U.).  And  at  the  same  assizes  Gurney,  B.,  after  conferring  with  Alderson,  B.,  »l" 
lowed  a  similar  course  to  be  adopted,  but  said  that  he  thought  it  ought  not  to  be  (Irawo 
into  a  precedent ;  and  the  prisoner  read  a  written  statement:  Reg.  r.  Walking,  8  0.  *  P- 
243  (34  K.  v..  L.  R.).  The  report  does  not  state  what  the  particular  facts  were  in  this 
case.  Alderson,  B.,  allowed  the  same  course  in  Reg.  i\  Dyer,  1  Cox  C.  C.  113,  and  Reg- *"• 
Willi.ims,  I  CoxC.  C.  303;  and  in  Reg.  r.  Man/.ano,  2  F.  &  F.  64,  Martin,  B.,  after  consult- 
ing (Mianneli,  B.,  allowed  the  same  course,  as  there  was  a  precedent  fur  it  in  8  C.  4  P-> 
ahliough  he  was  entirely  opi>osed  to  the  practice.  But  where  on  an  indictment  for  child* 
murder  the  two  previous  cases  in  8  C.  &  P.  were  cited,  and  permission  asked  for  the  pn* 
souer  to  make  a  statement,  Patteson,  J.,  said,  "The  general  rule  certainly  ought  to  h« 
that  a  prisoner  defended  bv  counsel  should  be  entirelv  in  the  hands  of  his  counsel,  ad^ 
that  rule  should  not  be  infririged  on,  except  in  very  special  cases  indeed.  If  the  pruoner 
were  allowed  to  make  a  statement,  and  stated  as  a  fact  anything  which  could  not  be 
proved  by  evidence,  the  jury  should  dismiss  that  statement  from  their  minds;  bulif  *hat 
the  prisoner  stales  is  merely  a  comment  on  what  is  already  in  evidence,  his  couqkI  e»> 
do  that  much  belter  than  he  can."  The  "prisoner  did  not  make  any  statement:  Beg-'- 
Rider,  8  C.  n,  P.  539  (34  K.  C.  L.  R.).  And  where  on  an  indictment  for  a  misdemeauor  i* 
uttering  base  coin,  a  prisoner  wished  to  make  a  statement  of  facts  to  the  jury  before  b" 
couuhel  a<ldressed  them,  and  it  was  said  that  Lord  Denraan,  C.  J.,  had  allowed  it  to  be 
done;  Bosauquet,  J.,  refused  to  permit  it,  and  observed  that  he  was  not  iaformed of  tb* 
circumstances  of  the  cases  decided  on  this  Act,  which  he  thought  coold  only  be  meant  tP 
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♦The  11  &  12  Vict.  c.  42,  s  34,  repealed  this  Act  so  far  "as  relates  to  r*QS9 
the  right  of  parties  charged  with  ofFeDces  to  have  copies  of  the  depositions  ^ 
or  examinations  against  them,"  and  hy  sec.  27  enacts  that  "at  any  time  afler  all  the 
examinations  aforesaid  shall  have  been  completed,  and  before  the  first  day  of  the 
assizes  or  sessions  or  other  first  sitting  of  the  court  at  which  any  person  so  com- 
mitted to  prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried,  such  person  may 
require,  and  shall  be  entitled  to  have,  of  and  from  the  officer  or  person  having  the 
custody  of  the  same,  copies  of  the  depositions  on  which  he  shall  have  been  com- 
mitted or  bailed,  on  payment  of  a  reasouBblo  sum  for  the  same,  not  exceeding  at  the 
itte  of  three  halfpence  for  each  folio  of  ninety  words." 

The  22  &  23  Vict.  c.  33.  which  authorizes  coroners  to  admit  to  bail  any  person 
agaunst  whom  a  verdict  of  manslaught<ir  has  been  found,  by  sec.  3  enacts  that  "  at 
aoy  time  after  all  the  depositions  of  witnesses  shall  have  been  taken,  every  person 
against  whom  any  coroner's  jury  may  have  found  a  verdict  of  manslaughter  shall 
be  entitled  to  have  from  the  person  having  custody  thereof  copies  of  the  depositions 
on  which  such  verdict  shall  have  been  found,  on  payment  of  a  reasonable  sum  for 
the  same,   not  exceeding  the  rate  of  three  halfpence  for  every  folio  of  ninety 

W0Td8."(A) 

*At  a  meeting  of  the  judges  after  the  passing  of  the  6  &  7  Will.  4,  c.  114,   r^oKo 
for  the  purpose  of  choosing  the  Spring  Circuits  of  1837  (Littledale,  J  ,   ^ 
Boaanquet,  J.,  and  Coleridge,  J.,  being  absent  from  indisposition),  a  discussion 
took  place  as  to  some  points  which  were  thought  likely  to  occur  at  the  assizes  in 
consequence  of  the  recent  Act  for  allowing  prisoners  indicted  for  felony  to  make  full 

rut  prisoners  in  the  same  situation  in  felonies  as  they  were  in  before  in  misdemeanors, 
Add  in  those  cases  certainly  a  defendant  could  not  be  allowed  the  privilege  of  two  state- 
inent«,  one  by  himself,  and  one  by  his  counsel :  Reg.  v.  Burrows,  2  M.  &  Rob.  124.  And 
ao  where  Reg.  v.  Dyer,  supra,  and  Reg.  v.  Malings,  supra,  were  cited,  Byles,  J.,  refused  to 
%llow  the  prisoner  to  state  his  defence  before  his  counsel  addressed  the  jury,  but  gave  the 
prisoner  the  option  of  either  speaking  himself  or  having  his  counsel  speak  for  him.  No 
fiftctfl  are  stated  in  this  case,  which  was  a  Mint  prosecution  :  Rex  v.  Taylor,  1  F.  &  F.  535. 
Soon  after  the  passing  of  this  statute,  Parke,  B.,  desired  it  to  be  understood  that  wherever 
there  was  counsel  tor  the  prisoner  the  case  should  always  be  opened :  Rex  v.  Gascoine,  7 
C.  k  P.  772  (32  E.  C.  L.  R.) ;  s.  p.,  Reg.  ».  Morgan,  6  Cox  C.  C.  116,  per  Talfourd,  J.  The 
pTictice,  however,  has  been  since  the  statute,  as  before,  only  to  open  the  case  where  the 
fftcts  hare  some  peculiarity  in  them,  or  the  nature  of  the  charge  itself  is  such  as  to  re- 
quire an  opening  in  order  to  direct  the  jury's  attention  to  the  particular  points  for  their 
Consideration :  and  as  the  case  in  which  the  learned  Baron  is  said  to  have  made  the  ob- 
B^rration  was  one  of  stealing  and  receiving  stolen  hay,  he  may,  perhaps,  have  thought 
that  the  latter  charge  required  some  explanation,  under  the  circumstances  of  the  case, 
Wfore  the  evidence  was  adduced.     C.  S.  G. 

(A)  This  section  is  as  clearly  confined  to  cases  of  manslaughter  as  the  previous  sections 

^tt  to  bail  ID  cases  of  manslaughter.    Two  questions  arise  respecting  the  6  &  7  Will.  4,  c. 

^14,  8.  3:  Ist,  Did  that  section  apply  to  depositions  before  a  coroner?     In  Reg.  v.  White, 

&  Coz  G.  C.  562,  Piatt,  B.,  held  that  it  did;  and  this  ruling  seems  to  be  correct;  for  the 

Paramoont  intent  of  the  Act  to  give  the  prisoner  copies  of  the  depositions  in  all  cases  is 

*o  clear,  and  the  absurdity  of  holding  that  a  person  committed  for  murder  is  not  entitled 

to  copies  of  the  depositions  before  the  coroner,  though  he  is  to  those  before  magistrates, 

^*  80  great,  that  the  reasonable  construction  of  the  clause  is  that  the  prisoner  is  entitled 

to  copies  in  both  cases  alike ;  though  Mr.  Archbold  Jerv.,  Acts  84,  2d  ed.,  has  expressed  a 

Strong  doubt  on  the  point.     The  next  question  is,  how  far  is  the  section  repealed  by  the 

^1  J(  12  Vict.  c.  42,  8.  34?     That  clause  was  not  referred  to  in  Reg.  v.  White,  which  was 

decided  after  that  Act  passed.  That  case,  therefore,  can  hardly  be  treated  as  an  authority 

that  the  clause  is  not  repealed  as  to  depositions  before  a  coroner  ;  but,  although  the  terms 

^tbe  repeal  are  wide,  it  should  seem  that  they  may  reasonably  be  limited  so  as  only  to 

'^cpcal  the  claase  as  to  depositions  before  magistrates ;  for  a  verdict  of  murder  or  man- 

■langhter  may  be  found  by  a  coroner's  jury  against  a  person  who  is  not  present  at  the  in- 

I      ^VMst^and  it  can  hardly  be  correctly  said  that  any  person  is  charged  with  an  offence  before 

I      ^  coroner,  or  that  the  depositions  are  taken  against  any  one  on  the  holding  of  an  inquest. 

I      V  this  reasoning  be  correct,  the  22  &  23  Vict.  c.  33,  s.  3,  was  unnecessary,  and  the  diffi- 

■     ^lUj  arising  from  that  clause  being  confined  to  manslaughter  is  immaterial. 

\        The  6  ft  7  Will.  4,  c.  114,  gave  the  prisoner  no  right  to  copies  of  the  depositions  after 

A    ^  comnencement  of  the  assizes  or  sessions,  unless  the  court  were  of  opinion  that  the 

^Qfiti  night  be  made  without  inconvenience ;  and  this  part  of  the  section  does  not  ap- 

Nv  to  be  affected  by  the  repeal,  as  the  repeal  only  extends  to  '*  the  right  of  parties 

'  with  offences  to  have  copies." 
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defcDce  by  counsel;  and  the  following  seemed  to  be  the  course  of  practice  which  the 
judges  present  thought  it  would  be  most  advisable  to  adopt. 

1.  That  where  a  witness  for  the  Crown  has  made  a  deposition  before  a  magistrate, 
he  cannot,  upon  his  cross-examination  by  the  prisoner's  counsel,  be  asked  whether 
he  did  or  did  not,  in  his  deposition,  make  such  or  such  a  statement,  until  the  depo- 
sition  itself  has  been  read,  in  order  to  manifest  whether  such  statement  is  or  is  not 
contained  therein,  and  that  such  deposition  must  be  read  as  part  of  the  evidence  of 
the  cross-examining  counsel.(t) 

2.  That,  after  such  deposition  has  been  read,  the  prisoner's  counsel  may  prooeed 
in  his  cross-examination  of  the  witness  as  to  any  supposed  contradiction  or  varianee 
between  the  testimony  of  the  witness  in  court  and  his  former  deposition ;  after 
which  the  counsel  for  the  prosecution  may  re-examine  the  witness,  and  after  the 
prisoner's  counsel  has  addressed  the  jury,  will  be  entitled  to  the  reply.  And  in  case  the 
counsel  for  the  prisoner  comments  upon  any  supposed  variance  or  contradiction, 
without  having  read  the  deposition,  the  court  may  direct  it  to  be  read,  and  the 
counsel  for  the  prosecution  will  be  entitled  to  reply  upon  it. 

3.  That  the  witness  cannot,  in  cross-examination,  be  compelled  to  answer,  whether 
he  did  or  did  not  make  such  or  such  a  statement  before  the  magistrate,  uutil  after 
his  deposition  has  been  re<'id,  and  it  appears  that  it  contains  no  mention  of  such 
statement.  In  that  event  the  counsel  for  the  prisoner  may  proceed  with  his  cross- 
examination  :  and  if  the  witness  admits  such  statement  to  have  been  made,  he  may 
commetit  upon  such  omission,  or  upon  the  effect  of  it  upon  the  other  part  of  his 
testimony;  or  if  the  witness  denies  that  he  made  such  statement  the  counsel  for  the 
prisoner  may  then,  if  such  statement  be  material  to  the  matter  in  issue,  call  wit- 
nesses to  prove  that  he  made  such  stHitement.  But  in  either  event,  the  reading  of 
the  deposition  is  the  prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  he 
entitled  to  reply. 

♦^'^il       **^'  ^^  ^^®  ^^^y  evidence  called  on  the  part  of  the  prisoner  is  evidence  to 
■^   character,  although  the  counsel  for  the  prosecution  is  entitled  to  the  reply, 
it  will  be  a  matter  for  his  discretion  whether  he  will  use  it  or  not.     Cases  may  occur 
in  which  it  may  be  fit  and  proper  so  to  do.(jf ) 

5.  In  cases  of  public  prosecutions  for  felony,  instituted  by  the  Crown,  the  law 
officers  of  the  Crown,  and  those  who  represent  them,  are,  in  strictness,  entitled  to 
the  reply,  although  no  evidence  is  produced  on  the  part  of  the  prisoner.(^') 

(i)  See  the  28  &  29  Vict.  c.  18,  post^  in  the  section,  "How  the  credit  of  witnesses  may 
be  impeiiched." 

(j)  See  ante,  p.  299.  Where  one  witness  to  character  was  called,  Alderson,  B.,.held 
that  the  right  to  reply  was  general,  and  that  counsel  should  exercise  their  full  discretion 
whether,  under  the  circumstance,  they  will  resort  to  it  or  not.  Reg.  v.  Corfell^  1  CoxC. 
C.  123.  In  this  case  the  only  ground  for  the  reply  was,  that  the  prisoner's  counsel  had 
used  "  some  fallacious  arguments."  But  the  judges  have  since  uniformly  discounten»nced 
any  reply  when  witnesses  to  character  alone  are  called. 

{k)  7  C.  &  P.  C7G  (32  E.  C  L.  R.).  In  Rex  v.  Marsden,  M.  &  M.  439,  an  indictment  for 
publishing  a  libel  on  the  Duke  of  Wellington,  the  Attorney-General,  instructed  by  the 
Solicitor  for  the  Treasury,  conducted  the  prosecution,  and  stated,  in  answer  to  an  objec- 
tion that  he  was  not  entitled  to  rei)ly,  that  he  appeared  in  his  official  capacity;  Lord 
Tenterden,  (■.  J.,  said,  "There  is  no  doubt  of  the  rule;  wherever  the  King's  counsel  •?-  • 
pears  officially,  he  is  entitled  to  reply."  But  on  the  same  day,  in  Rex  v.  Bell,  Ibid.  440, » 
criminal  information  for  a  libel  on  the  Lord  Chancellor,  the  Attorney-General  stated  tbit  : 
he  appeared  as  the  counsel  and  private  friend  of  the  Lord  Chancellor,  and.  no  eTideoce 
being  offered  in  defence,  he  did  not  reply.  In  Reg.  v.  Gardner,  1  C.  &  K.  628  (47  E.  C  !*• 
R.),  an  indictment  for  stealing  money  out  of  a  post  letter,  Whately,  Q.  C,  claimed  the 
reply,  as  he  represented  the  Attorney-General;  but  it  was  urged  that  this  was  lik** 
prosecution  by  any  other  of  the  public  departments.  Pollock,  C.  B.,  "If  this  isapw**' 
cution  by  the  Attorney-General,  those  who  represent  him,  though  not  usually  counsel  fof 
the  Crown,  have  the  right  to  reply,  as  in  the  Mint  cases  at  the  Old  Bailey."  [On  theOlj 
ford  circuit  I  never  knew  the  right  to  reply  claimed  in  a  Mint  case.  I  was  myself  conniji 
for  the  Mint  at  Hereford,  Monmouth,  and  Gloucester  for  many  years,  and  never  cUinwd» 
or  had  it  suggested  to  me  that  I  should  claim,  the  reply  where  no  evidence  was  giTcn  fcf 
the  prisoner.]  And  in  Reg.  r.  Taylor,  1  F.  &  F.  535,  which  was  a  Mint  prosecution  Oj 
circuit,  Byles,  J.,  would  not  admit  the  right  of  reply.  In  Reg.  v.  Beckwith.  7  CoxC.C- 
505,  an  indictment  for  forging  voting  papers  at  an  election  of  guardians  of  the  poor|t)ii 
prosecution  had  been  directed  by  the  Poor  Law  Board,  and  Bliss,  Q.  C,  stated  thstli'  ^ 
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A  prisoner  is  not  entitled  under  the  Act  to  a  copy  of  his  own  examination,  taken 
ifore  the  committing  magistrate,  which  has  been  returned  with  the  depositions,  but 
ily  to  a  copy  of  the  depositions  of  the  witnesses  against  him.(/)  This  decision, 
werved  Mr.  PhiHipps,(w)  is  founded  on  the  express  language  of  the  Act,  which 
>eaks  of  depositions  of  witnesses,  and  says  nothing  of  the  examinations  of  prisoners. 
et  it  may  in  some  cases  be  as  necessary  for  the  full  defence  of  the  prisoner  that  he 
loold  be  furnished  with  a  copy  of  his  own  statement  taken  in  writing  before  the 
lagistrate,  as  it  is  to  have  a  copy  of  the  depositions,  especially  where  a  part  of  the 
ise  for  the  prosecution  consists  of  evidence  intended  to  disprove  or  contradict  the 
risoner's  statement.  *In  such  a  case,  if  it  were  necessary  for  the  ends  of  t^okk 
utice  the  judge,  by  virtue  of  his  judicial  authority,  might  allow  the  prisoner  to  ^ 
ispect  his  written  exa mi  nation,  (/t) 

It  was  held  that  a  prisoner  was  not  entitled,  under  the  6  &  7  Will.  4,  c.  114,  s. 
,  to  copies  of  the  depositions  until  he  was  finally  committed  or  held  to  bail  for  the 
nrpoee  of  trial,  and  therefore  he  was  not  so  entitled  on  being  committed  for  further 
lamination. (o)  and  it  has  also  been  held  that  a  prisoner  is  not  entitled,  under  the 
1  &  12  Vict.  c.  43,  s.  27,  to  such  copies,  unless  he  has  either  been  committed  to 
rison  to  take  his  trial  at  a  particular  time,  or  has  been  admitted  to  bail  to  make 
.is  appearance  at  a  certain  time,  for  the  purpose  of  being  tried ;  and  therefore  a 
«r8on  committed  till  the  next  sessions  for  want  of  sureties  to  keep  the  peace,  and 
hen  to  do  what  should  be  enjoined  him  by  the  court,  is  not  entitled  to  copies  of 
be  depositions  taken  against  him.(p) 

Where  additional  evidence  has  been  obtained  after  the  committal,  but  no  deposi- 
L0D8  containing  such  evidence  taken,  the  court  has  no  authority  to  order  a  copy  of 
ach  evidence. (^) 

Where  the  prisoner  was  committed  for  receiving  iron,  knowing  it  Jo  have  been 
tolen,  and  a  person,  who  had  been  committed  as  having  stolen  the  iron,  was  admitted 
a  1  witness  for  the  Crown,  Patteson,  J.,  allowed  the  prisoner's  counsel  to  inspect 
be  dep<jsitions  which  had  been  returned  against  the  person  charged  as  the 
bief.(r) 

Where  a  true  bill  was  found  against  a  prisoner  for  the  murder  of  a  person,  on 
be  investigation  of  whose  death  the  coroner's  jury  returned  a  verdict  of  *'  Wilful 
fturder  against  some  person  or  persons  unknown,''  and  the  depositions  taken  before 
be  coroner  were  in  the  possession  of  the  officer  of  the  court  before  whom  the 
rifloner  was  to  be  tried ;  it  was  held  that,  although  the  coroner  could  not  have 
een  compelled  to  return  the  depositions  under  the  7  Geo.  4,  c.  64,  s.  4,  yet  the 
ndges  had  power  by  their  general  authority  as  a  court  of  justice,  if  they  thought  it 
aratial  to  the  interests  of  justice,  to  order  a  copy  of  them  to  be  given  to  the 
•rii(mer.(«) 

ppeftred  for  the  Attorney-General  and  claimed  the  reply ;  citing  Reg.  v.  Gardner ;  but 
^jlea,  J.,  said,  *'  I  am  of  opinion  that  the  right  to  reply  where  the  prisoner  calls  no  wit- 
leues  ought  to  be  limited  to  the  Attorney-General  when  prosecuting  in  person,  and  if  I 
"onld  do  so,  1  would  not  allow  it  cveu  in  that  case.  I  certainly  cannot  permit  it  under 
«y  other  circumstances,"  and  refused  to  allow  a  reply.  In  Reg.  v.  Christie,  7  Cox  C.  0. 
^,  &D  indictment  for  murder  on  the  sea,  Bliss,  Q.  C.,  at  the  close  of  the  case  for  the 
^roiecution,  claimed  the  reply  under  any  circumstances,  as  he  appeared  ex  ojfficio  as  Attor- 
ney-General of  the  County  Palatine  of  Lancaster ;  Martin,  B.,  "  I  cannot  admit  your  claim  ; 
dM  right  is  a  very  objectionable  one  ;  I  shall  limit  it  wherever  possible,  and  I  wish  I  could 
pwreni  even  the  Attorney-General  of  England  from  exercising  it." 

(/)  Reg.  V.  Aylett,  8  C.  &  P.  6G9  (34  B.  C.  L.  R.),  Littledale,  J.,  and  Parke,  B. 

(«)2Phill.  Ev.  181. 

J%)  See  per  Coleridge,  J.,  in  Ex  parte  Greenacre,  note  («),  infra. 
•)  Reg.  V.  Mayor  of  London,  5  Q.  B.  555  (48  E.  C.  L.  R.). 

J/)  Ex  parte  Humphrys,  4  Sess.  C.  179,  Coleridge,  J.,  who  seemed  also  clearly  of 
*|aioii  that  a  prisoner  would  have  no  right  to  a  copy  of  the  depositions  after  he  had 
W  tried. 
\%)  Reg.  V'  Connor,  1  Cox  C.  C.  233,  Patteson,  J. 

(fJReg.  V,  Waltord,  8  C.  k  P.  767  (34  E.  C.  L.  R.).     The  report  does  not  state  whether 

,  ^tM  depositions  were  taken  in  the  presence  or  absence  of  the  prisoner. 

\     (t)Ex  parte  Greenacre,  8  C.  &  P.  32  (34  E.  C.  L.  R.),  Littledale.  J.,  and  Coleridge,  J., 

M  per  Coleridge,  J.,  ''Supposing  these  depositions  had  been  against  some  other  person 

Ma  year  ago  for  an  otfence  with  which  this  particular  prisoner  had  nothing  to  do^  yet 
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Where  a  prisoner  was  iudicted  for  obtaining  money  bj  falsely  pretending  thi 
parcel  contained  a  number  of  letters,  and  those  letters  hai  been  seized  und 
search-warrant,  and  were  in  the  possession  of  the  pr<  seeutrix.  who  had  written 
sent  them  to  the  prisoner,  an  order  was  made  by  the  Central  Criminal  Court  foi 
inspection  of  the  letters,  but  not  for  copif*8.(0 

♦•■i'lfil  *Where  civil  rights  are  depending,  a  party  has  a  right  tc^  inspect,  and  1 
-^  copies  of  such  books,  &c.,  as  are  of  a  pvhUc  nature,  wherein  he  haa 
interest  ;(w)  but  a  rule  for  inspecting  a  public  writing  is  never  granted,  where 
party  who  has  them  in  his  custody  would,  by  producing  them  for  inspection,  disc 
any  evidence  of  a  criminal  nature,  or  expose  himself  to  a  criminal  prosecution ; 
it  is  a  coustiyit  and  invariable  principle  that  in  criminal  cases  the  party  shall  n( 
be  compelled  to  furnish  evidence  against  himself  (v) 

2dly.  Of  the  proof  of  private  documents.  The  executi«)n  of  all  written  ins 
ments  which  were  attested,  whether  under  seal  or  not,  must  have  been  proved 
the  subscribing  witness,  if  he  could  be  produced,  and  was  capable  of  being  exami: 
Thus,  not  only  bonds  and  other  deeds,  but  attested  notice*  to  quit.(ur)  attested  ' 
rants  to  distrain, (x)  attested  bills  of  exchange,  or  promissory  notes,  must  have  I 
proved  by  the  attesting  witness.(y)  And  so  strictly  was  this  lule  observed  that 
testimony  of  the  attesting  witness  could  not  be  dL^pensed  with,  though  an  acknowl< 
ment  of  the  obligor  himself  were  proved,  admitting  that  he  executed  the  bond 
or  the  defendant  had  admitted  the  execution  in  his  answer  to  a  bill  in  chancery 
for  though  the  patty  might  ackntiwledgc  the  bonH,  yet  he  might  not  know  e\ 
circumstance  attending  the  execution;  ^^a  fact  may  be  known  to  the  8ub>cril 
witness,  not  within  the  knowledge  or  recollection  of  the  obligor,  and  he  is  enti 
to  avail  himself  of  all  the  knowledge  of  the  subi'cribing  witness  relative  to 
transaction. *\i)  And  although  it  was  once  held  that  if  an  attesting  witness 
become  blind,  he  need  not  be  called,  but  it  was  sufficitnt  t«>  prove  his  handwriting 
and  this  course  was  adopted  in  another  Ciise.(</)  Yet  it  was  afterwards  held  thi 
bond  could  not  be  proved  without  calling  the  attesting  witness,  although  he 
blind,  as  he  might,  from  his  recollection  of  the  transaction,  give  most  import 
evidence  respecting  it.(c)  But  where  the  attesting  witness  was  dead,(y*)  or  insane, 
or  absent  in  a  foreign  country,  or  not  amenable  to  the  process  of  the  superior  courts, 
as  where  he  was  in  Irelandj^t )  or  where  he  could  not  be  found  after  diligent  inquiry, 
evidence  of  the  witness's  nandwriting  was  admissible  (/)  In  these  cases  the  pi 
of  the  subscribing  witness's  handwriting  was  evidence  of  the  execution  of  the  inat 
ment  by  the  party  therein  named,  whose  signature  the  instrument  purports  to  be 
jjj.j---.  and  for  the  purpose  of  proving  the  execution,  that  is,  *that  the  instnim 
-'  was  executed  by  the  party  so  named,  it  was  not  necessary  to  prove  the  hai 
writing  of  the  party. (m)     And  so  also  formerly  where  the  witness  was  infauioiw,( 

if  we  had  them,  have  we  not  authority  as  a  court  of  justice,  if  wc  think  it  essential  to  ti 
interests  of  justice,  to  order  a  copy  of  them  to  be  given  to  him?     I  think  that  we  have.' 

{t)  Reg.  V.  Colucci,  3  F.  &  F.  103.  Qu«re  whether  these  letters  were  not  the  proper 
of  the  prisoner ;  and  quart  the  right  to  issue  a  search-warrant  for  them. 

(li)  Tidd.  647.  (v)  Tidd.  649. 

(it)  Doe  V,  Durnford,  2  M.  k  S.  62.  And  it  makes  no  difference  that  the  party,  apo 
whom  the  notice  was  served,  read  it  and  make  no  objection :  Ibid. 

(x)  Higgs  r.  Dixon,  2  Stark.  N.  P.  C.  180  (3  E.  C.  L.  R.). 

\y)  2  Phill.  Kv.  202. 

(2)  Abbot  r.  Plumbe,  1  Dougl.  216  j  Whyman  v.  Garth,  8  Exch.  R.  803. 

\a)  Call  r.  Dunning,  4  East  53.  (6)  By  Le  Hlanc,  J.,  4  East  53. 

(r)  Wood  V.  Drury,  1  Lord  Raym.  734,  Holt,  C.  J.,  at  Warwick  Assizes. 

(d)  Pedler  v.  Page,  1  M.  &  Rob.  258,  Park,  J.  A.  J. 

(e)  Oronk  v.  Frith,  9  C.  &  P.  197  (38  E.  C.  L.  R.),  Lord  Abinger,  C.  B.;  2  M.  A  Bol 
262. 

(/)  Anon.,  12  Mod   607.     See  Reg.  v.  St.  Giles,  1  E.  &  B.  642  (72  E.  C.  L.  R ). 
(yj  Currie  v.  Child,  3  Campb.  283.  (A)  Prince  v,  Blackburn,  2  East  250. 

(t)  Hodnett  v.  Forman,  1  Stark.  N.  P.  C.  90  (2  E.  C.  L.  R.). 
\k)  Cunliffe  v.  Seftou,  2  East  183. 

\l)  2  Pliill.  Ev.  210,  et  teq.     See  also  what  will  be  considered  a  diligent  inquiry  lo**^ 
let  in  such  evidence  :  Ibid.  212,  et  seq. 
{m)  2  Phill.  Ev.  214. 
\n)  Jones  v.  Mason,  2  Str.  833. 
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•r  interested, (o)  proof  of  his  bandwriting  was  admissible,  because  he  was  not  com- 
K^tent. 

But  now  by  the  28  &  29  Vict.  c.  18,  s.  7,  "  it  shall  not  be  necessary  to  prove  by 
he  attesting  witness  any  instrument,  to  the  validity  of  which  attestation  is  not 
requisite,  and  such  instrument  may  be  proved  as  if  there  had  been  no  attesting 
^tnesg." 

Where  an  instrument  is  lost  and  the  attesting  witness  is  unknown,  the  execution 

by  the  parties  may  be  proved  ;(/>)  and  it  seems  doubtful  whether  in  any  case  where 

the  attesting  witness  to  a  lost  instrument  is  dead,  it  is  necessary  to  prove  his  hand- 

irriting.(^)     An  instruaient  signed  hy  one  prisoner  and  attested  by  another  prisoner 

s  admissible  against  both  upon  proof  of  their  8ignatures.(r)     But  with  a  view  to 

stablish  the  identity  of  the  party,  and  to  show  that  the  person  who  executed  the 

ustroment  is  the  party  to  the  suit,  or  the  party  charged,  proof  of  the  party's  hund- 

mting  may  be  important  and  m.ost  satisfactory  evidence.(rr)     And  it  seems  to  be 

ettled  that  where  a  written  instrument  is  attested  by  a  subscribing  witness,  who  is 

lead,  or  abroad,  or  out  of  the  reach  of  the  process  of  the  court  at  the  time  of  the 

rial,  or  cannot  be  found,  it  is  requisite  to  give  souie  evidence  that  the  party  who 

igned  the  instrument  is  the  defendant  sought  to  bo  charged  under  it,  as  well  as  to 

rove  the  handwriting  of  the  subscribing  witness.     Where,  therefore,  the  attesting 

ritness  to  a  promissory  note  was  in  Canada,  and  his  handwriting  was  proved  by  his 

ephew.  who  did  not  know  where  either  the  defendant  or  the  plaintiff  lived,  or 

nything  about  the  defendant,  or  about  his  making  his  mark  to  the  note,  the  Court 

»f  Exchequer  held  that  this  was  insufficient;  for  although  proof  of  the  attestation 

fould  be  evidence  of  everything  on  the  face  of  the  instrument,  viz. :  of  everything 

le  as  attesting  witness  asserted,  yet  by  his  attestation  he  does  not  assert  that  this 

hftmhuit  signed  the  note;  but  that  some  F  M.  did ;  that  F.  M.  is  left  unidentified 

and  unconnected  with  the  person  sued;  but  the  issue  to  be  proved  is  that  this  F. 

M.  execut».d.(«)     So  where  an  attesting  witness  to  a  promissory  note  proved  that 

be  signature  Hugh  Jones  was  written  on  the  note  in  his  presence  by  a  Hugh  Jones 

vho  kept  a  public-house  at  a  particular  place  in  Anglesea,  but  he  had  not  seen  him 

ince  the  date  of  th(^  note,  and  the  name  was  a  very  common  one  in  Anglesea ;  it 

as  held,  on  the  authority  of  the  preceding  case,  that  there  was  no  sufficient  evi- 

ioce  to  go  to  the  *jury  of  the  identity  of  the  person  who  had  signed  the   r*oco 

•te  with  the  defendant,  against  whom  the  action  was  brought  upon  the  ^ 

te.(/)     But  where  a  bill  of  exchange  was  directed  to  "  Charles  Banner  Crawford, 

St  India  House/'  and  a  witness  proved  that  the  handwriting  of  the  acceptance, 

.  B  Cniwf  >rd,"  was  thut  of  a  clerk  of  that  name  in  the  £ajst  India  House,  who 

left  it  five  years  ago,  but  he  did  not  know  whether  he  was  the  defendant  in  the 

m;  it  was  held  that  there  was  sufficient  evidence  of  the  identity.(w)     So  where 

!  bills  of  exchange  were  accepted  in  the  name  of  Henry  Ihomas  Uyde,  and 

'  payable  at  the  llogcnt  Street  branch  of  the  London  and  Westminster  Bank, 

he  cashier  of  that  bank  proved  that  he  knew  the  handwriting  of  Henry  Thomas 

and  that  the  acceptances  were  in  his  writing,  that  he  had  kept  an  account  at 

Todfrey  v.  Norris,  1  Stra.  34.  (p)  Keeling  v.  Ball,  Peake  Ev.  App.  xxzii. 

eg.  r.'St.  Giles,  1  E.  &  B.  642  (72  E.  C.  L.  R.),  antf,  p.  241. 

?g.  r.  Marsh.  1  Den.  C.  C.  505.     This  was  an  indictment  against  Marsh  and  Lord 

tnpting  to  obtain  money  from  an   Insurance  Company  by  a  false  claim  la  writing 

3  of  a  horse,  vvhiih  was  signed  by  Marsh  and  attested  by  Lord;   and  Wightman, 

that  the  document  was  admissible  on  proof  of  the  handwriting  of  the  prisoners 

calling  Lord  as  a  witness.     The  point  was  reserved,  but  the  case  went  off  on  an 

to  the  indictment,  see  ante,  vol.  2,  p.  698,  and  this  point  was  not  noticed.     It 

noticed  that  in  this  case  the  instrument  was  put  in  evidence  as  part  of  the  fraud 

gainst  both  prisoners. 

^ill.  Ev.  214. 

clock  V.  Musgrave.  .3  Tyrw.  541  ;  C.  k  M.  521  (41  E.  C.  L.  R.). 
p.  Jones,  y  .M.  k  W.  75,  Parke,  B.,  ••  The  plaintiff  might  have  called  the  defend- 
ey  to  say  whether  the  person  who  employed  him  was  the  Hugh  Jones  who  kept 
house."  Lord  Abinger,  C.  B.,  said,  "  The  argument  for  the  plaintiff  might  be 
ie  case  had  not  introduced  the  existence  of  many  Hugh  Joneses  in  the  neigh- 
*re  the  note  was  made." 
hields  V.  Crawford,  9  M.  &  W.  314. 
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the  Regent  Street  branch,  but  his  only  means  of  knowledge  as  to  the  haDdwriting 
consisted  in  his  having  as  cashier  paid  checks  drawn  in  the  name  of  Henry  ThomaB 
Ryde,  whom  he  did  not  know  and  had  never  seen  write;  it  was  held  that  there  was 
sufficient  evidence  of  identity  of  the  person  who  had  accepted  the  bills  with  Henry 
Thomas  Ryde,  the  defendant  in  an  action  brought  upon  those  bill8.(t?)     So  where 
a  witness  proved  that  he  saw  a  person  of  the  name  of  William  Seal  Evans  write 
a  letter  about  five  years  ago,  which  letter  was  produced,  and  established  a  case 
against  the  defendant,  William  Seal   Kvans,  for  goods  sold  and  delivered,  if  the 
identity  of  the  writer  and  the  defendant  were  shown,  but  the  witness  had  not  seen 
the  person  since,  and  did  not  know  whether  he  was  the  defendant;  it  was  held  that 
there  was  sufficient  evidence  of  the  ideutity.(i^7)      Evidence  that  the  defendant 
:,top.q-|   *was  present  when  the  instrument  was  prepared, (a?)  or  that  he   had  made 
J   acknowledgments  respecting  it,f  ?/)  would  be  sufficient  to  connect  him  with 
the  instrument.     And  if  an  instrument  describes  a  party  on  the  face  of  it  by  name, 
place  of  abode,  and  trade  (as  F.  M.  of  R.  in  the  county  of  Y.,  carpenter),  the  cuses 
establish  that  proof  of  the  handwriting?  of  the  subscribing  witness  would  be  sufficient 
to  show  til  at  it  was  signed  by  a  person  truly  described  as  being  of  that  name  and 
place ;  but  still  the  plaintiff  must  show  that  the  defendant  corresponds  with  that 
description. (.t)     So  where  in  an   action   against  James   Roberts,  as  a  petitioning 
creditor,  it  appeared  from  the  proceedings  in  the  Bankruptcy  that  the  petitioning 
creditor  was  James  Roberts;  it  was  held  that  this  was  sufficient  primCi  f(wm- 
dence  of  identity.(a)     So  where  a  genuine  license  was  proved  under  the  seal  of  the 
Apothecaries'  Company,  which  granted  a  right  to  practice  and  dispense  medicines  as 
an  apothecary  to  a  person  of  the  same  Christian  and  surname  as  the  plaintiff,  who 
had  acted  as  an  apothecary,  prescribing  and  dispensing  medicines  to  his  patients;  it 
was  held  that  there  was  ample  evidence   to  go  to  the  jury  of  the  identity  of  the 

(!')  Roden  v.  Ryde,  4  Q.  B.  626  (45  E.  C.  L.  R.). 

{w)  Sewell  V  Evans,  4  Q.  B.  626  (45  E.  C.  L.  R.).  This  aad  the  preceding  case  were 
decided  at  the  same  time.  The  grouDds  of  the  decision  seem  to  hare  been,  that  where  no 
particular  circumstance  tends  to  raise  a  question  as  to  the  party  being  the  same,  even 
ideuiily  of  name  is  something  from  which  an  inference  may  be  drawn.  If  the  name  were 
one  of  very  frequent  occurrence,  there  might  not  be  much  ground  for  drawing  the  concltt- 
sion  ;  but  where  a  name- is  not  so  common,  the  inference  would  be  different  The  suppo- 
sition that  the  right  man  had  been  sued  is  reasonable,  because,  if  not,  he  might  so  easily 
prove  that  he  was  not  the  person,  and  on  account  of  the  danger  a  party  would  incur  if  he 
served  process  on  a  wrong  party  intentionally.  In  Logan  v.  Alder,  3  Tyrw.  557,  note(fl), 
Bolland,  B.,  said,  "The  rule  of  law  is  the  same  in  civil  as  in  criminal  proceedings.  Now 
suppose  a  person  to  be  tried  for  forging  the  signature  of  W.  R.  Alder  of  H.  House  to 
a  bond,  and  that  the  subscribing  witness  said,  '  ]  saw  that  bond  signed  at  the  ion  I  keep, 
but  I  never  saw  the  party  executing  before  or  since,'  could  that  prisoner's  case  be  left  to 
the  jury?''  and  on  this  dictum  being  cited  in  Roden  v.  Ryde,  tupra^  Patteson,  J.,  **i<l, 
*'  There  must  be  some  distinction  in  the  ^podes  of  proof  according  to  circumstances,  lo 
a  civil  case  the  action  may  be  against  the  executors  or  the  party  who  signed.  I  do  not 
understand  the  doctrine  of  Bolland,  B.  In  a  criminal  case  the  prisoner  would  be  in  court, 
and  the  witness  would  be  asked  whether  that  was  the  man  who  signed  the  bond."  And 
Lord  Denman,  0.  J.,  said,  that  the  dictum  of  Bolland,  B.,  had  been  answered  by  this  re- 
mark. But  it  may  be  doubted  whether  the  answer  is  satisfactory.  Suppose  the  wiln^M 
said,  "  1  cannot  tell  whether  the  prisoner  is  the  person  I  saw  sign  the  bond,"  then  thecABe 
would  rest  entirely  on  the  identity  of  the  name ;  and  that  is  plainly  the  point  Bolland,  B., 
meant  to  put ;  and  it  can  hardly  be  doubted  that  no  judge  would  leave  the  case  to  the 
jury  on  such  evidence.  Perhaps  a  better  illustration  may  be  put  in  a  case  in  the  Divorce 
Court.  Suppose  the  co-respondent  had  half  a  dozen  strange  Christian  names,  and  a  letter 
was  found  in  the  wife's  possession  signed  in  all  these  names,  could  it  be  contended  that 
that  letter  was  admissible  in  evidence  against  the  co-respondent  without  any  farther  prow 
of  identity?  Or  suppose  a  man  were  indicted  for  sending  a  threatening  letter,  canltw 
doubted  that  there  must  be  some  evidence  beyond  identity  of  name  to  warrant  the  caw 
being  left  to  the  jury  ?  In  Reg.  r.  Ellen  Murtagh,  6  Cox  C.  O'.  447,  the  prisoner  was  indicted 
for  making  a  false  declaration,  and  it  was  proved  that  the  declaration  was  made  by  * 
woman  describing  herself  as  Ellen  Murtagh,  and  that  she  affixed  her  mark  to  it,  but  W 
witnesses  were  unable  to  identify  the  prisoner  as  that  woman,  and  a  statement  of  thefrtj" 
soner  having  been  held  inadmissible,  she  was  acquitted,  and  it  was  not  even  sugge**** 
that  there  was  any  evidence  to  go  to  the  jury :  Pennefather,  B.,  and  Moore,  J. 

(X)  iNelson  v.  ^Yhittall,  1  B.  &  A.  19.  (y)  Whitelock  v.  Mnsgrave,  ntpra  (i). 

{z)  Whitelock  r.  Musgrave,  tupra^  per  Bayley,  J. 

[a)  Hamber  v.  Roberts,  7  C.  B.  861  (62  E.  C.  L.  R.). 
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th  the  person  named  in  the  lieense.(6)  So  where  in  an  action  ajjfiinst  a 
gligence  in  the  management  of  a  ve«s8el,  it  was  objected  that  no  evidence 
iven  that  the  defendant  was  the  pilot,  whereon  the  plaintiflTs  counsel 
Mr.  Henderson,  intending  to  call  the  defendant's  son  as  a  witness  to  prove 
rhen  a  person  answered  him,  and  said,  ''I  am  the  pilot;"  he  was  not 
was  proved  to  have  been  actins;  as  pilot  at  the  time  of  the  accident ;  it 
lat  there  was  some  evidence  of  ideutity,  as  the  name  and  calling:  resembled 
e  defendant. Cc)  The  handwriting  of  a  party  may  be  proved  by  a  witness 
ieh  him  write ;  and  if  a  witness  sFates  that  he  has  only  seen  him  write 
hinks  the  signature  is  his  handwriting,  it  is  evidence  to. go  the  jury, 
e  says  that  he  can  form  no  belief  on  the  subject.fr/)*  A  written  corres- 
ith  the  party,  although  the  witness  has  never  seen  him  *write,  will  p^q^a 
t  to  enable  him  to  speak  to  the  handwriting;  for  when  letters  are  ^ 
>d  to  a  particular  person,  and  on  particular  business,  and  an  answer  is 

doe  course,  a  fair  inference  arises,  that  the  answer  was  sent  by  the 
se  handwriting  it  purports  to  be.(e)  So  where  a  witness  who  had  never 
iefendant,  but  who  had  corresponded  with  a  person  of  the  defendant's 
g  at  Plymouth  Dock,  where  the  defendant  resided,  and  where,  according 
ridence,  there  was  no  other  person  of  the  same  name,  stated  that  the 
g  in  question  wjis  the  handwriting  of  the  person  with  whom  he  corres- 
e  evidence  was  held  sufficient.(/)  So  where  on  an  information  for  a 
ler  to  show  that  certain  letters  were  in  the  handwriting  of  the  defendant, 
roved  that  he  had  never  seen  the  defendant  write,  but  he  had  seen  a 
letters,  which  purported  to  have  come  from  him  on  the  subject  of  a  cause 
le  was  engaged  on  one  side,  and  the  witness  on  the  other  side,  and  the 
i  acted  upon  those  letters  in  the  course  of  the  cause ;    Lord  Tenterden, 

that  the  witness  was  competent  to  prove  the  defendant's  hand  writing.  (^) 
an  attorney  for  three  defendants  stated  that  he  did  not  know  the  hand- 
one  of  the  defendants,  but  before  undertaking  to  defend  the  action  he 
;d  a  retainer  signed  by  all  three  defendants,  and  had  received  a  retainer 

to  be  signed  by  all  the  defendants,  upon  which  he  had  acted ;  it  was 
i^he  attorney  was  not  competent  to  prove  the  handwriting  of  the  one 

for  the  other  two  defendants  might  have  signed  the  r«tainer  for  him 
sent.  (A) 

3  have  several  times  arisen  whether  a  witness  may  speak  to  handwriting, 
rect  comparison,  but  from  a  standard  in  his  own  mind,  where  that  stand- 
en  obtained  by  the  inspection  of  papers  which  have  been  shown  to  him 
rith  a  view  to  a  particular  cause.(i)  Where  a  witness  had  seen  the 
:er  of  a  disputed  signature  write  several  times  for  the  purpose  of  showing 

his  manner  of  writing;  Lord  Kenyon,  C.  J.,  rejected  the  evidence,  as 
mt  might  write  differently  from  his  common  writing  through  design.(y) 

on  r.  Dismore,  0  \f.  &  W.  47 ;  and  see  Russell  v.  Smyth,  9  M.  &  W.  810,  where 
hristian  and  surname,  profession,  residence,  and  age  of  a  person  named  in  a 
;  of  the  defendant  were  held  sufficient  evidence  of  identity  of  the  party  named 
rith  the  defendant. 

V.  Henderson,  9  M.  k  W.  978. 

Is  V.  Alexander,  4  Esp.  37.  The  signature  of  a  person  may  be  proved  by  a 
>  has  seen  him  write  his  surname  only  :  Lewis  v.  Sapio,  M.  k  Malk.  N.  P.  C. 
tt,  C.  J.,  overruling  Powell  v.  Ford,  2  Stark.  R.  164  (3  E.  C.  L.  R.) ;  2  Pbill. 

witness  may  prove  the  identity  of  a  mark  from  having  seen  the  person  make 
I  occasions:  (Jeorge  v.  Surrey,  M.  k  M.  616. 
)rd  Kenyon,  Gary  v.  Pitt,  Peake  Ev.  App.  85. 
ngton  V.  Frv,  1  Rv.  k  Mood.  90. 

Slaney,  5  C.  k  P.  213  (21  E.  C.  L.  R.). 
P.  Prior,  5  M.  k  Gr.  2G4  (44  E.  C.  L.  R.). 
1.  Ev.  259.  (j)  Stranger  v.  Searle,  1  Esp.  14. 


prosecutor  in  a  criminal  case,  while  it  was  pending,  procured  the  defendant 
iiis  presence,  to  become  acquainted  with  his  handwriting;  held,  that  A.'s  tes- 
)  the  handwriting  was  admissible  :  Reid  v.  State,  20  Geo.  681.  A  witness  who 
party  write  but  once  is  competent  to  testify  to  his  handwriting:  Bowman  i^. 
Foster  87. 
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So  where  after  suspicion  had  been  raised  that  the  prisoner  had  sent  a  threatenin 
letter,  a  policeman  was  sent  to  pay  the  prisoner  some  money,  and  to  procure  a  reccij 
from  him  for  it,  that  he  might  see  him  write  and  be  able  to  speak  to  his  haD< 
writing,  and  he  obtained  a  receipt  accordingly,  but  he  had  no  previous  knowledge < 
the  prisoncr*s  handwriting;  Maule,  J.,  held  that  knowledge  so  obtained  for  such 
specific  purpose,  and  under  such  a  bias,  was  not  such  as  to  make  a  man  admissib 
as  a  qvasi  expert  witness,  and  rejected  his  evidence.(A?)  So  where  the  prisoner  w 
tried  for  uttering  a  forged  check,  on  which  he  was  alleged  to  have  written  a  certa 
**^fin  i"<^orsement  at  the  time  he  uttered  the  check,  and  he  afterwards  wrote  h 
^  name  and  the  same  words  as  were  in  the  *indorsement,  at  the  request  of 
person,  on  another  piece  of  paper,  it  was  held  that  this  paper  was  not  admissible  f 
the  purpose  of  comparison  (?)  But  where  on  a  trial  in  a  county  court  the  defen 
ant  swore  that  he  had  not  signed  a  memorandum,  and  the  judge  directed  him 
write  his  name  in  pencil  on  a  piece  of  paper,  which  he  did,  and  he  was  indicted  ft 
perjury  in  the  evidence  he  gave  on  that  occasion ;  Wightman,  J.,  thought  the  jui 
might  compare  the  signatures,  as  the  signing  the  name  by  the  defendant  during  h 
examination,  formed  part  of  the  transaction  out  of  which  the  charge  aro8e.(m)  J 
where  a  witness  had  observed  a  name  signed  to  an  affidavit,  which  had  been  used  I 
the  plaintiff's  counsel  in  answer  to  an  application  to  postpone  the  cause,  and  in  tl 
affidavit  it  was  sworn  that  the  party  signing  it  was  the  plaintiff's  wife ;  Park,  J.  1 
J.,  held  that  the  witness  might  speak  to  that  person's  name  as  the  attesting  witnei 
to  an  agreement  purporting  to  be  signed  hy  the  plaintiff  (71) 

It  was  an  established  rule,  that  handwriting  could  not  be  proved  by  comparin 
the  paper  with  any  other  papers  acknowledged  to  be  genuine.(o)'  Thus  where  on 
trial  for  forging  a  bill  of  exchange,  an  artist  and  lithographic  printer  who  declari 
himself  able  to  form  a  judgment  whether  documents  were  in  the  same  or  in  differea 
handwritings  was  asked,  "•  whether  from  his  knowledge  and  experience  on  such  su 
jects  he  could  say  whether  the  names  of  the  drawer,  acceptor,  and  indorser  of  t; 
forged  bill  were  written  by  the  same  person  ?*'    Cresswell,  J.,  held  that  the  quests 

(A-)  Reg.  V.  Crouch,  4  Cox  C.  C.  163.  See  also  Reg.  v.  Barber,  1  C.  &  K.  434  (47  K— 
L.  R.'.  antej  p.  247. 

(/)'Reg.  r.  Aldridge,  3  F.  &  F.  Y81. 

(m)  Reg.  V.  Taylor,  6  Cox  C.  C.  58,  ante,  p.  102. 

(w)  Smith  r.  Sainsburj,  5  C.  &  P.  196   (24  E   C.  L.  R.).     But  see   Greaveg  tr.  Hunter 
C.  k  P.  477  (12  K.  C.  L.  R.). 
.  (0)  Reg.  V.  Wilton,  1  F.  &  F.  391,  Bramwell,  B. ;  ante,  toI.  2,  p.  819  ;  2  Phill.  Er.  251^ 

'  When  handwriting  is  to  be  proved  by  comparison,  the  standard  used  for  tb«  pnrj^ 
must  be  a  genuine  and  original  writing,  and  must  first  be  established  bj  clear  and  1 
donbted  proof.  Imnressions  of  writings  taken  by  means  of  a  press  and  duplicates  ma 
by  A  copying  machine,  are  not  original,  and  cannot  be  used  as  standards  of  comparisoj 
(^omm.  V.  Eastman,  1  Cash.  189.  Documents,  the  genuineness  of  which  is  admitted  < 
established  by  clear,  direct,  and  positive  testimony  in  evidence  in  the  case,  may  yet  fc 
permitted  to  go  to  the  jury  for  the  purpose  of  comparison  of  handwriting:  Adams  0 
Field,  21  Verm    256. 

On  a  criminal  trial,  an  expert  in  handwriting  may  testify  whether,  in  his  opinioo, 
anonymous  letters  written  in  a  disguised  hand,  and  calculated  to  divert  suspicion  from 
the  defendant,  arc  in  the  defendant's  handwriting,  and  may  give  his  reasons  for  his 
opinion  :  Comm.  v.  Webster,  5  Cush.  295.  After  evidence  of  belief  founded  upon  know- 
ledge  of  the  handwriting  has  been  introduced,  papers  irrelevant  to  the  issue,  whose gena- 
ineness  is  admitted,  may  be  laid  before  the  jury  for  the  purpose  of  comparison:  Bowmta 
V.  Sanborn,  5  Foster  87.  An  expert  may  compare  papers  already  in  the  case  for  other 
purposes,  whose  genuineness  is  not  disputed,  with  the  handwriting  in  dispute,  and  gire 
his  opinion,  and  this  before  any  evidence  of  belief  founded  upon  knowledge  of  the  band- 
writing.  The  jury  may  also  make  the  comparison:  Bowman  v.  Sanborn,  5  Fo8ter87. 
Experts  may  be  called  to  prove  that  the  signature  to  a  note  alleged  to  be  forged  isaot 
simulated :  People  v.  Hewit,  2  Parker  C.  R.  20. 

For  other  cases  of  experts,  and  proof  of  handwriting  by  comparison,  see  State  v.  Shit- 
born,  46  N.  H.  497 ;  Travis  v.  Brown,  7  Wright  9  ;  Calkins  v.  State,  14  Ohio  (N.  S.)  tH] 
Johnson  v.  State,  35  Ala.  370;  State  v.  Ward,  39  Verm.  225  ;  Outlaw  v.  Hurdle,  1  Josei 
(Law)  150 ;  Oawkins  v.  Grimes,  13  B.  Monr.  258  ;  State  v.  Fritz,  23  La.  Add.  55;  Biibflf 
V.  State,  30  Ala  34;  Jumpertz  0.  People,  21  111.  375.  The  court  or  jury  maj  comp«f< 
two  document  together  when  properly  in  evidence  :  Henderson  v.  Hacknej,  16  Oeo.  521* 
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yM  not  be  pnt,  tor.  however  it  might  be  argued,  it  eventually  cams  to  a  mere 
wnipirigon  nf  hrtndwriting.(/>)  So  a  threatening  letter,  and  another  writing  proved 
0  be  the  prisoner's,  couhl  not  be  put  in  a  witness's  hand  in  order  that  he  might 
»mpare  them  and  sny  whether  he  was  of  opinion  that  they  were  written  by  the 
itnwper8on.(^)  Bat  upon  a  question  respecting  the  identity  of  handwriting,  the 
ury  may  be  allowed  to  take  other  papers,  which  have  been  proved  to  be  the  writing 
>f  the  party  whoso  handwriting  is  disputed — provided  they  are  part  of  the  proofs  in 
he  Close — and  may  compare  them  with  the  disputed  writing,  for  the  purpose  of 
ormino:  thf^ir  opinion  wh»*.ther  the  disputed  writing  is  j;enuine.(r)  But  it  was  an 
stablished  qualification  of  this  rule  that  documents,  irrelevant  to  the  issues  on  the 
eoord,  were  not  to  be  received  in  evidence  at  the  trial  in  order  to  enable  a  jury  to 
DStitwte  such  a  comparison.(x)  Upon  an  indictment  for  sending  a  threatening  letter, 
here  being  no  proof  that  the  prisoner  sent  it,  except  from  its  being  supposed 
'to  be  in  bis  handwriting,  and  the  evidence  of  handwriting  being  very  slight ;  ri^oao 
Wland,  B.,  hold  that  the  oouns<jl  for  the  prosecution  could  not  put  in  a  ^ 
locum  »nt  undoubtedly  written  by  the  prisoner,  but  unconnected  with  the  charge  in 
he  indictment,  that  the  jury  might  inspect  it,  and  compare  it  with  the  letter  in 
|ue8tion.(0  And  it  could  not  be  permitted  to  introduce  writings,  irrelevant  to  the 
nattere  in  issue,  in  order  to  enable  a  witness  to  institute  such  a  comparison. (u) 

And  it  was  once  held  that  a  witness  could  not  be  cross-examined  as  to  other 
locuments  which  were  not  in  evidence  in  the  case.  In  an  action  on  a  bill  of 
exchange  against  the  acceptor,  the  defendant's  witnesses  swore  that  they  believed 
hat  the  acceptance  was  not  in  his  handwriting,  avid  it  was  held  that  a  paper  pur- 
wrtinfj  to  be  signed  by  the  defendant  could  not  be  laid  before  each  of  the  defend- 
mt'a  witnesses  in  cross-examination,  in  order  to  ask  them  whether  thev  believed  the 
signature  to  be  that  of  the  defendant,  for  the  purpose  of  testing  their  knowledge  of 
iw  handwriting  by  the  agreement  or  disagreement  of  their  testimony  on  this 
wint.(p)  But  where  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  the 
Ittestion  was  whether  the  words  **  Accepted,  Robert  Honner,"  appearing  on  the  bill 

*  the  acceptance  were  the  handwriting  of  the  defendant,  and  a  witness  for  him 
'^ore  he  believed  the  signature  not  t/)  be  the  writing  of  the  defendant,  and  assigned 

*  a  reasm  for  that  belief  that  the  defendant  always  signed  his  name  '' R.  W, 
ionner  ;*'  in  cross-examination  a  document  was  put  into  his  hand  purporting  to  be 
igned  *  Robert  Honner,"  and  he  was  asked  whether  he  believed  it  to  be  the  genuine 
ignatnre  of  the  defendant,  and.  on  his  answering  in  the  affirmative,  he  was  asked 
'hether  the  document  was  not  signed  "  Robert  Honner,"  and  whether,  after  seeing 
hat  document,  he  would  persevere  in  saying  that  the  defendant  always  signed  his 
lame  "  R.  W.  Honner."  The  document  was  not  in  any  manner  relevant  to  the 
^fC8ent  issue.  It  was  objected  that  this  course  of  cross-examination  was  not  allow- 
bfe,  and  that  it  was  merely  instituting  a  comparison  of  handwriting.  But  Alder- 
OD,  B.  (atler  consulting  the  other  barons),  said  the  court  was  unanimously  of 
pinion  that  fhe  cross-examination,  as  far  as  it  had  been  pursued,  was  regular,  and 
•lat  the  question  objected  to  might  be  properly  put.  The  court  could  not  subscribe 
^  the  decision  in  Griffits  v.  Ivery,  but  the  inconvenience  there  suggested,  viz.,  that 
^ejury  would  have  to  try  various  collateral  issues,  did  not  arise  here,  for  the  wit- 

(p)  Reg.  V.  Coleman,  6  Cox  C.  C.  163. 

(q)  Reg.  V.  Shepherd,  1  Cox  C.  C.  237,  Erie,  J. 

(r)  2  Phill.  Ev.  256  ;  Griffith  v.  Williams,  1  Cr.  &  J.  47  ;  Doe  d.  Perry  v.  Newton,  5  A.  &  E. 
4  (31  B.  C.  L.  R.) :  1  Nev.  &  P.  4;  Solita  v.  Yarrow,  I  M.  k  Rob.  133  ;  Katon  v.  Jervis,  8 

A  P.  273  (34E.  C.  L   R.). 

(»)  2  Phill.  Ev.  256  ;  Bromage  v.  Rice,  7  C.  &  P.  548  (32  E.  C.  L.  R.),  Littledale,  J.,  and 

itteson,  J.;   Griffith  v.  Williams,  tupra;  Doe  d.  Perry  v.  Newton,  supra.      Reg.  i».  Shep- 

rd,  1  Cox  C.  C.  237,  where  Erie,  J.,  held  that  a  book  containing  entries  written  by  the 

iBoner  could  not  be  handed  to  the  jury  to  compare  them  with  the  threatening  letter, 

■  sending  which  the  prisoner  was  indicted. 

(<)  Rex  V.  Morgan,  1  M.  &  Rob.  134,  note. 

\u)  2  Phill.  Et.  256. 

(»)  GrifBU  V.  Ivery,  11  A.  &  E.  322  (39  E.  C.  L.  R.) ;  3  P.  &  D.  179.     And  Lord  Den- 

ui  was  of  opinion  that  the  objection  would  not  be  removed  by  independent  proof  that 

)  paper  was  in  fact  written   by  the   defendant.     In  Ilughes  v.  Rogers.  8  M.  &  W.  123, 

jke,  B.y  stated  that  he  had  acted  in  conformity  with  this  decision  in  a  case  at  Stafford. 
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ness  had  himself  admitted  the  document  put  into  his  hands  to  be  genuine;  and 
surely  if  the  peculiarity  existed  in  it,  which  he  relied  upon  as  disproving  the  genuine- 
ness of  the  signature  now  in  dispute,  that  must  be  a  circumstance  by  which  to  test 
the  value  of  his  belief  on  the  subject.  But  if  the  witness  had  denied  the  genuine- 
ness of  the  signature  to  the  document,  he  should  not  have  allowed  any  issue  to  be 
raised  on  that  pr)int.(j(?) 

*^fi^l  *Where  a  defendant  in  an  ejectment  produced  a  will,  and  one  day  of  the 
-'  trial  called  an  attesting  witness,  who  swore  that  the  attestation  was  his,  and 
on  his  cross-exnuiinntion  two  signatures  to  depositions  respecting  the  same  will  in  an 
ecclesiastical  court,  and  several  other  signatures,  were  shown  to  him  (none  of  these 
being  in  evidence  for  any  other  purpose  of  the  cause),  and  he  stated  that  he  believed 
them  to  be  his,  and  on  the  following  day  the  plaintiff  tendered  a  witness  to  prove 
the  attestation  not  to  be  genuine;  the  witness  was  an  inspector  at  the  Bank  of  Eng- 
land, and  had  no  knowledge  of  the  handwriting  of  the  supposed  attesting  witness, 
except  from  having,  previously  to  the  trial,  and  again  between  the  two  days,  exam-* 
ined  the  signatures  admitted  by  the  attesting  witness,  which  admission  he  had 
heard  made  in  court;  the  Court  of  Queen's  Bench  were  equally  divided,  Lord  Den- 
man,  C.  J.,  and  Williams,  J.,  holding  that  the  evidence  of  the  witness  was  receiva- 
ble, and  Pattcson,  J.,  and  Coleridge,  J.,  that  it  was  not.(x)  And  where  the  plaintiff 
called  the  son  of  an  attesting  witness  to  a  bond,  who  stated  that  the  signature  was 
not  his  father's  handwriting,  and  the  counsel  for  the  plaintiff  then  put  into  his 
hands  another  paper  not  in  evidence  in  the  cause,  and  asked  him  if  that  was  in  his 
father's  handwriting,  to  which  he  replied  in  the  negative ;  it  was  held  that  witnesses 

could  not  be  called  on  the  part  of  the  plaintiff  to  prove  that  this  second  paper  had 

been  actually  signed  by  the  father  in  their  presence,  on  the  ground  that  their  evi^ 

dence,  if  received,  would  have  had  the  effect  of  raising  a  collateral  i5sue.(y) 

But  now  by  the  28  &  29  Vict.  c.  18,  s.  8,  "comparison  of  a  disputed  writin^^ 
with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine  shall  be 
mitted  to  be  made  by  witnesses ;  and  such  writings,  and  the  evidence  of 
respecting  the  same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  tl 
genuineness  or  otherwise  of  the  writing  in  dispute."(2) 

If  a  person  has  been  in  the  habit  of  spelling  a  word  in  an  unusual  manner, 
is  some  evidence  that  a  writing  containing  that  word  so  spelled  was  written  by  th 
person,  the  value  of  such  evidence  depending  on  the  degree  of  peculiarity  in 
mode  of  spelling  and  the  number  of  occasions  on  which  the  person  has  used 
and  the  proof  of  such  habit  is  not  confined  to  the  evidence  of  a  witness  who 
acquainted  with  it  from  having  seen  the  person  write  or  correspond  with  him,  1       ^n 
one  or  more  specimens  written  by  him  with  that  peculiar  orthograpby(a)  will         b 
admissible ;  for  the  object  is  not  to  show  similarity  of  the  form  of  the  letters  t^     nr 
mode  of  writing  of  a  particular  word  or  words,  but  to  prove  a  particular  mode^   oi 
*^fi4.T  ^P^^^^'^c?  ^  word,  which  may  be  evidenced  by  *the  person  having  orally  sgii^^it 
-'   it  in  a  different  way,  or  written  it  in  that  way  once  or  oflener^n  any  sor^=^  of 
characters,  the  more  frequently  the  greater  the  value  of  the  evidence.     LetU^sn, 
therefore,  written  by  a  plaintiff,  in   which   the  defendant's  name  was  improp«^»rJj 
spelled  Titchborne  instead  of  Tichborne,  are  admissible  in  evidence,  in  ordeac"  to 
show  that  a  libel  in  which  the  name  was  spelt  in  the  same  erroneous  manner  wa.^  in 
fact  written  by  the  plaintiff.  (6) 

(w)  Young  V.  Ilonner,  2  M.  &  Rob.  536;  I  C.  &  K.  51  (47  E.  C.  L.  R.). 

(z)  Doc  d.  Mudd  v.  Suckermore,  5  A.  &  E.  703  (31  E.  C.  L.  R.)  ;  2  Nev.  &  P.  16.  ^^  3 
Phill.  Ev.  200,  et  seq.j  where  the  learned  author  considers  this  case  with  much  abi  1-it/i 
and  contends  for  the  admissibility  of  the  eyidence. 

(y)  Hughes  v.  Rogers,  8  M   &  W.  123.     Alderson,  B.,  said,  "This  case  is  very  difte«Bt 
from  that  where  a  party  denies  one  document  to  be  in  his  handwriting,  and  admits  oxSitit 
put  into  his  hands ;  there  it  has  been  made  a  question  whether  those  documenta  ma^  ^^^^ 
be  looked  at  by  the  jury  in  order  to  see  whether  they  have  really  been  written  l^y  thi 
same  person  ;  on  that  point  there  has  been  some  difference  of  opinion,  but  the  real  q op- 
tion there  is,  does  it  enable  the  jury  to  appreciate  the  testimony  given  by  the  witness  f" 

{z)  This  clause  extends  by  sec.  1,  "to  all  courts  of  judicature,  as  well  criminal  b8  »il 
others,  and  to  all  persons  having  by  law  or  by  consent  of  parties  authority  to  hear,  n* 
ceive,  and  examine  evidence."  < 

(fl)  Qu«re  "  cacography."  J 

(6)  Brookes  v.  Tichborne,  5  Exch.  R.  929.  *  ' 
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B'onnerly  a  written  instruDient,  which  required  a  stamp,  was  inadmissible,  as  a 
leral  rule,  in  criminal  as  well  as  civil  cases,  unless  it  were  duly  stamped,  and  no 
ol  evidence  could  be  received  of  its  contents.  But  now  by  the  17  &  18  Vict.  c. 
,  8.  27.  "every  instrument  liable  to  stamp  duty  shall  be  admitted  in  evidence  in 
J  criminal  proceeding,  although  it  may  not  have  the  stamp  required  by  law  im- 
Msed  thereon  or  affixed  thereto." 

As  to  other  points  respecting  the  proof  and  effect  of  public  and  private  docu- 
ints,  since  they  are  of  rare  occurrence  in  criminal  proceedings,  it  is  thought  more 
yisable  to  refer  the  reader  to  the  general  Treatises  on  the  Law  of  Evidence,  than 
encumber  this  work  with  any  notice  of  them. 
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f  CONFESSIONS   AND  ADMISSIONS— OP  EXAMINATIONS  BEFORE   MAGISTRATES — 

AND  OP  DEPOSITIONS. 

Sec,  L — Of  Confessions  and  Admissions. 

A  FREE  and  voluntary  confession  of  guilt  made  by  a  prisoner,  whether  in  the 
'urse  of  conversation  with  private  individuals,  or  under  examination  before  a 
ftgifltrate,  is  admissible  in  evidence  as  the  highest  and  most  satisfactory  proof, 
icause  it  is  fairly  presumed  that  no  man  would  make  such  a  confession 
'aiuflt  himself  if  the   facts   confessed   were    not   true.(a)*      And    the    highest 

(a)  Gilb.  Ev.  123:  Lambe's  case,  2  Leach  552,  4th  edition.     Mr.  J.  Blackstone  and  Mr.' 
Foster  entertained  a  different  opinion.     (See  Post.  243.)     The  former  in  the  fourth 
lum^  of  his  commentaries,  p.  357,  says,  in  speaking^  of  confessions  made  to  persons  not 
anthoritj  as  magistrates:   ''Even  in  cases  of  felony  at  common  law,  they  are  the 
tkest  and  most  suspicious  of  all  testimony,  very  liable  to  be  obtained  by  artifice,  false 
es,  promises  of  favor,  or  menaces,  seldom  remembered  accurately,  or  reported  with 
rision,  and  incapable  in  their  nature  of  being  disproved  by  other  negative  evidence." 
'jtinction  may  be  properly  made  in  the  weight  to  be  attached  to  confessions.     If  a 
egsion  be  reduced  into  writing,  either  by  the  prisoner,  or  by  some  one  else,  and  read 
to  him,  and  it  be  clearly  shown  that  the  confession  was  the  spontaneous  and  volun- 
act  of  the  prisoner,  such  a  confession  would  be  entitled  to  great  consideration.     Bat 
onfession  were  proved  by  a  witness,  and  rested  upon  his  capability  of  understanding 
was  said  by  the  prisoner,  his  competency  to  remember  the  very  words  used,  and  his 
J  and  accuracy  in  relating  them  to  the  jury,  it  ought  to  be  received  with  very  great 
n.     *'  For,"  as  has  been  well  observed  (Greenleafs  Evid.  247),  "besides  the  danger 
take,  from  the  misapprehension  of  witnesses,  the  misuse  of  words,  the  failure  of  the 
o  express  his  own  meaning,  and  the  infirmity  of  memory,  it  should  be  recollected 
e  mind  of  the  prisoner  himself  is  oppressed  by  the  calamity  of  his  situation,  and 
is  often^influenced  by  motives  of  hope  or  fr  ar  to  make  an  untrue  confession.     The 
0,  which  so  generally  prevails  to  detect  offenders,  especially  in  cases  of  aggrava- 
te and  the  strong  disposition  in  the  persons  engaged  in  pursuit  of  evidence  to  rely 
t  grounds  of  suspicion,  which  are  exaggerated  into  sufficient  proof,  together  with 
acter  of  persons  necessarily  called  as  witnesses  in  cases  of  secret  and  atrocious 
I  tend  to  impair  the  value  of  this  kind  of  evidence,  and  sometimes  lead  to  its  re- 
'here  in  civil  actions  it  would  have  been  received.     The  weighty  observation  of 
stcr  is  also  to  be  kept  in  mind,  that  "  this  evidence  is  not,  in  the  ordinary  course 
to  be  disproved  by  that  sort  of  negative  evidence  by  which  the  proof  of  plain 
be  and  often  is  confronted  :"  Post.  243.     Mr.  B.  Parke  has  on  several  occasions 
that  "  too  great  weight  ought  not  to  be  attached  to  evidence  of  what  a  party  has 
tosed  to  have  said  ;   as  it  very  frequently  happens,  not  only  that  the  witness  has 
tood  what  the  party  has  said,  but  that  by  unintentionally  altering  a  few  of  the 
8  really  used,  he  gives  an  effect  to  the  statement  completely  at  variance  with 
arty  really  did  say  :"  Earle  v.  Pickcn,  5  C.  &  P.  542  (24  E.  C.  L.  R.),  note.     So 
of  two  witnesses   called  to   prove  the   same  statement  of  the  prisoner  to  his 
liat  tlie  words  were,  "  keep  yourself  to  yourself,  and  don't  marry  again;"  and 
keep  yourself  to  yoursult,  and  keep  your  own  counsel."     Alderson,  B.,  said, 
^se  expressions  is  widely  different  from  the  other.     It  shows  how  little  reli- 
,0  be  placed  on  such  evidence :"  Rex  v   Simons.  6  C.  &  P.  540  (25  E.  G.  L.  R.). 

)r  may  be  convicted  on   his  own   confession,  uncorroborated,  provided  the 
Reproved:  State  v.  Guild,  5  Halst.  163.     An  admission  by  a  defeadaat  lii  «k 
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jjcoppi   *authorities   have  now  established,  that  a  confosftion.  if  duly  made,  and 
-'   patisraotorily  proved,  is  sufficient  alone  to  warrant  a  conviction,  without  anj 
Qorroboratinir  evidence  ah'Hii(1e.(by 

{h)  Wheelinp:'8  caso   in  note.  1  Leach  311  ;  Rex  w.  Eldridgre,  R.  &  R  C  C.  R.  440  :  Rex  p. 
Falkner,  Ibid.  4«1.     In   Groenlenfs   Evirl.  251.  it  is  ob«»erved,  *' In  each    of  the    English 
cases  usually  cited  in  favor  of  the  sufficiency  of  this  evidence,  there  was  some  corrobora- 
tive circumstance.      Wlieelinj^'s   case  seems  to  be   an   exception,  but  it  is  too  briefly  re- 
ported to  be  relied  on.     In  the  United  States  the  prisoners  confession  when  the  mrput  de- 
licti  Is   not  otherwise   proved,   has   been   held   insufficient  for  his   conviction  :   and  th'S 
opinion  certainly  best  accords  with    the  humanity  of  the  criminal  code,  and  with  the 
jrreat  degree  of  caution  applied  in  receiving  and  weighinj?  the  evidence  of  confessions  in 
other  cases,  and  it  seems  countenanced  by  approved  writers  on  this  branch  of  the  law.'' 
citing  (luild's  case.  5  Ilalst.  1G3,  185  ;    Long's  case,  1  Hayw.  524  (455) ;   2    Hawk.  P.  C.  c. 
46,  8.  36.     The   statement  in    1    Leach  311,  is  that  in   Rex  v.  Fisher,  "The  facts  of  Mr. 
Ward's  house  having  been  broken   open  in  the  night-time,  and  the  goods  mentioned  in     ^ 
the  indictment  stolen  therefrom,  were  clearly  proved;  but  there  was  no  other  evidence  to  ^ 
fix  those  facts  on  the  prisoner  than   his  confession   made   before  the   committing  magis — . 
trate  ;  and  thtre  beivy  no  evvhnre  that  thU  cnnfe.^Aiou  was  not  reduced  to  writing^  vivA  voce  testi-  "i 
mony  of  it  was  rejtcf^id.     But  in  the  case  of  Wheeling  it  was  determine<l   that  a  prisone*-^ 
may  be   convicted   on   his  own  confession,  when  proved  hii  legal  teMtmoni/,  althongh  it  i4^ 
totally  uncorroborated  by  any  otner  evidence."     This  statement  may  mean   that  whei 
the  commission  of  a  felony  is  proved  by  independent  evidence,  a  prisoner  may  be  coi 
victed  on  his  confession,  though  there  be  nothing  to  corroborate  that  confession  as  to 


criminal  case,  is  strong  evidence  of  guilt — but  it  is  not  conclusive.     He  may  show  that 
originated  in  mistake,  or  explain  it  by  circumstances.     A  confession,  unless  it  be  an 
mission  by  plea,  is  merely  evidence  to  be  determined  by  a  jury  :  State  v.  Welch,  7  P( 
463.     For  other  cases  on  the  subject  of  confessions,  see  Comm.  r.  Taylor,  5  Cash. 
Green  v.  State,  13   Mo.  382  ;   Berry  u.  State,  10  Geo.  511  ;   Spence  v    State,  17   Ala.  1 
Seaborn  r.  State,  20  Ibid.  15  ;  Denton  v.  State,  1  Swan  279  ;  State  v.  Vaigneau,  5  Rich.  3S 
Whaley  t-.  State,  11  Geo.  123  ;  Stephen  i'.  State,  Ibid.  225  ;  Mitcheson  v.  State,  Ibid.  & 
Carrolr.  State,  23  Ala.  28  ;    Van  Buren  v.  State,  24  Miss.  512  ;   State  v.  Jackson,  17 
544  ;  People  v.  Thomas,  3  Parker  C.  R.  256  ;   Fife  v.  Comm.,  5  ('asey  429  ;  Simon  p.  Si 
5  Fla.  285  ;   Rap  v.  State,  20  Geo.  60  ;   State  v.  Kelty,  12  La.  Ann.  805  ;   Franklin  v.  S^L*te, 
28  Ala.  9  ;   Hamilton  v   State,  3   Ind.  552  ;   Dick  v.  State,  30  Miss.  593  ;   State  v.  Haskm  ,  j^ 
La.  Ann.  806;   Smith  r.  State,  10  Ind.  106;   State  v.  York,  37  N.  H.  175;   State  v.  W^«Dt- 
worth,  Ibid.  196;   People  v.  Rogers,  18  N.  Y.  9  ;  Shifflet's  case,  14  Gratt.  652;  StA^t^e*. 
George,  5  Jones  (Law)  233  ;   Bob  u.  State,  32  Ala.  560  ;   State  v.  Gregory,  5  Jones  (IL«air) 
315  ;  State  v.  Scates,  Ibid.  420 ;  Jordan  v.  State,  32  Miss.  382  ;  State  v.  Lamb,  28  Mo.  15/8; 
Sam  V.  State.  33  Miss.  347  ;  Meyer  v.  State,  19  Ark.  156  ;  Fouts  v.  State,  8  Ohio  (N.  S.  )  98; 
State  I.'.  Howard,  17  N.  H.  171  ;  Comm.  v.  Tuckerman,  10  Gray  173;  Aaron  v.  State,  1    Ala, 
(S.  C.)  12  ;  State  v.  MulhoUand,  16  La.  Ann.  376  ;   State  v.  Walker,  34  Verm.  296 ;  Coam. 
V.  Dower,  4  Allen  297  ;   State,  v.  George,  15  La.  Ann.  145;   Comm.  v.  Howe,  9  Gray  IJO; 
State  V.  Simon,  15  La.  Ann.  568  ;   Brown  v.  State,  32  Miss.  433  ;   Comm.  v.  King,  8  Gray 
501  ;   Aiken  v.  State,   35  Ala.  399  ;   Comm.  v.  Morey,  1   Gray  461  ;   Smith  v.  Comm.,  10 
Gratt.  734 ;  Jim  r.  State,  15  Geo.  535  ;  Wyatt  r.  State,  25  Ala.  9  ;  Austin  v.  State,  14  Ark. 
556;   Spears  v.  Ohio,  2  Ohio  (N.  S  )  583;   State  v.  Patrick,  3  Jones  (Law)  44.3;  Stole ». 
Gassett,  9  Rich.  (Law)  428  ;   Bergen  v.  People,  17  111.  426;   Comm   t>.  Howe,  2  Allen  153; 
People  V.  Smith,  15  Cal.  408  ;   State  v.  Watson,  31   Mo.  361  ;   State  v.  Laliyer,  4  Min.  368; 
State  V.  Mitchell,  Phill.  (Law)  447  ;  Young  v.  Comm  ,  8  Bush  366  ;  Cady  v.  State,  44  Misi. 
332  ;  State  v.  Carr,  37  Verm.   191  ;   Aaron  r.  State,  37  Ala.  106;   State  v.  Osirandtr,  18 
Iowa  435;   Comm.  v.  Curtis,  97  Mass.  574;   People  v.  Wentz,  37  N.  Y.  303  ;  O'BrieD  f. 
People,  48  Barb.  274;   Vaughan  v.  Comm.,  17  Gratt.  576;   State  v.  Lawson,  Pbill.  (Ltw) 
47;   State  v,  Wright,  Ibid.  486;   Aaron  v.  State,  37  Ala.  75;  Dinah  v.  State,  Ibid.  359; 
Miller  p.  State,  40  Ibid.  54 ;  King  v.  State,  Ibid.  314;  People  v.  Jim  Ti,  32  Cal.  60 ;  People 
i;.  Ah  How,  34  Cal.  218  ;  Wiley  v.  State,  3  Cold.  362  ;  Miller  v.  People,  39  111.  457 ;  Teach- 
out  r.  People,  41  N.  Y.  7  ;  Price  v.  State,  18  Ohio  St.  418 ;  Flanagiri  v.  State,  25  Ark.  92; 
State  V.  Staley,  14  Minn.  105  ;   Comm.  r.  Hunlon,  3   Brews.  461  ;  Thompson  v.  Coram.,  W 
Gratt.  724  ;   Frain  i'.  Stale,  40  Geo.  529  :   Austin  v.  State,  51  III.  236  ;  State  v.  Brocknw, 
46  Mo.  566;   People  v.  Phillips,  42  N.  Y.  200;  State  v.  Squires,  48  N.  H.  364;  Bristerf. 
State,  26  Ala.  107  ;  Mercer  v.  State,  17  Geo.  146;  Alfred  t».  State,  2  Swan  581 ;  Harlungij- 
People,  4  Parker  C.  R.  319  ;  Keenan  v.  State,  8  Wis.  132  ;  Cobb  p.  State,  27  Geo.  648 ;  Sitm         ^ 
V.  State,  27  Ibid.  576  ;  Drumright  v.  State,  29  Ibid.  430  ;  Lynes  v.  State,  36  Miss.  617 ;  Siooi         ^ 
r.  State,  Ibid.  636  ;  Cain  v.  State,  18  Texas  387;  Rutherford  v,  Comm  ,  2  Met.  (Ky.)  38J;        j 
State  V.  Freeman,  12  Ind.  100;  Joe  v.  State,  38  Ala.  422  ;  Frank  v.  State,  39  Mil'. -f^^j 
Love  V.  State,  22  Ark.  336  ;  McGlothlin  v.  State,   2  Cold.  223  ;  Butler  v.  Gomm.i  2  Dttwl 
435  ;  Hudson  v.  Comm.,  Ibid.  531. 

^  A  plea  by  defendant  rejected  as  such  is  not  admissible  as  a  confesstoa :  Como  '• 
Lannan,  13  Allen  663. 


JHAP.  IV.  §  I.]         Of  Confessions  and  Admissions.  367 

*But  a  oonfessioD,  in  order  to  be  admissible,  must  be  free  and  voluntary :   r^tof^Y 
hat  18,  miist  not  be  extracted  by  (irty  mrt  of  threats  or  violence,  nor  obtained   ^ 
)j  any  direct  or  implied  promises,  however  slight,  nor  by  the  exertion  of  any 

)eing  the  party  who  committed  such  felony:  and  the  manner  in  which  Wheelinjr's  case  is 
otroduced  plainly  shows  that  that  is  the  meaning;  of  the  statement.     In  Rex  ♦».  Eliridp^e. 
n  ao  indictment  for  stealinir  a  mare,  it  appeared  that  the  mare  was  seen  on  the  9th  of 
)ctober  in  the  afternoon  in  the  possession  of  one  of  the  prosecutor's  servants,  who  was 
ikin^  it  towards  one  of  his  fields,  hut  neither  that  servant  nor  the  prosecutor  were  called 
s  witnesses;  the  mare  was  not  found  in  the  prosecutor's  possession  on  the  11th  of  Octo- 
er.     The  prisoner  had  the  mare  in  his  possession  on  the  13th,  and  sold  her  under  her 
alue.     A  full  confession  before  a  matfistrate  was   proved,  and   the  prisoner   convicted. 
he  judges  held  '*  that  there  was  sufficient  evidence  to  confirm  the  confession."     It  is  to 
e  observed  that,  independently  of  the  confession  the  case  was  complete,  with  the  excep- 
on  of  proving  that  the  mare  was  put  in  the  prosecutor's  field  by  his  servant:  see  Rex  r. 
end.  6  C.  A  P.  176  (25  E.  C.  L.  R  ),  antt,  2.  vol.  p.  33Y,  and  Rex  r.  Fellows.  Tbid.  Tn  Rex  r. 
alkner  and  Bond,  on  an  indictment  for  robbin'g  one  HoUidav,  he  was  called  on  his  re- 
ognixances,  but  did  not  appear,  and  the  prisoner,  Falkner,  had  been  desirous  to  send  a 
lessage   to  Holliday  to  keep  him   from   appearing.     The  only  other  evidence  was  that 
lond  had  confessed  the  ofFence  to  the  constable  who  apprehended  him.  and  that  both  the 
risoners,  on  hearing  the  depositions  read  over  to  them,  which  contained  the  charge,  had 
dmitted  that  they  were  guilty ;   the  depositions  charged  the  prisoners  with  robbing  Hal- 
iday  of  certain  quantities  of  copper.     The  prisoners  were  found  guilty,  and  the  judges 
icld  the  conviction  right,  but  no  reason  is  stated  for  the  decision.     It  is  clear  that  the 
lepositions  were   read  in  evidence  at  the  trinl^  for  their  contents  are  stated  in  the  case : 
ind  they  were  admissible,  1st,  as  showing  the  charge  of  which  the  prisoners  admitted 
hat  they  were  guilty;  2d,  if  there  were,  as  there  seems  to  have  been,  evidence  that  the 
►rosecutor  was  kept  away  by  means  of  the  prisoners.     In  Rex  v  White  and  Lancdon,  R. 
k  R.  508,  on  an  indictment  for  stealing  oats,  the  prosecutor  proved   that  he  had  some- 
iines  more,  sometimes  less  (flan  300  quarters  of  oats  in  his  granary,  the  door  of  which 
^md  been  fastened  with  a  padlock,  and  was  found  by  the  prosecutor  unhinged  and  drawn 
Hick,  on  the  24th  of  December.     At  half-past  two  o'clock   that  morning,  two  men  were 
»een  by  a  witness  coming  from  the  prosecutor's  yard,  each  of  them  having  a  sack  on  his 
>ack.  but  the  witness  did  not  say  that  the  men  were  the  prisoners.     White  on  the  same 
lay  was  in   pbssession  of  some  bags  of  black   Irish  kiln-dried  oats,  of  the  same  kind  as 
hoie  in   the   granary  of  the  prosecutor,  who  could  not,   however,  swear  that  he  bad 
>ttany  of  his  oats;  each  prisoner  made  an  explicit  confession  of  the  offence,  which  was 
"ored.  and  the  prisoners  found  guilty  ;   and   the  .judges  held  the  conviction   right.     In 
ix  V.  Tippet,  R.  k  R.  509,  which  was  an  indictment  for  stealing  oats  from  the  same 
osecutor,  the  same  evidence  was  given  as  in  the  preceding  case,  with  the  addition  that 
8  prisoner  was  under-ostler  in  the  prosecutor's  stables,  and  a  confession  by  the  prisoner 
bis  having  stolen   the  oats  in  company  with  the  prisoners  in  the  preceding  case  was 
in,  and  the  prisoner  convicted  ;  and  seven  of  the  learned  judges  fall  who  met  on  the 
ition)  were  of  opinion  that  the  conviction  was  right,  "  as  there  was  not  only  the  con- 
ion  but  the  evidence  of  the  prosecutor  also,  which  made  it  probable  that  oats  had 
I  stolen,  as  it  appeared  from  such  evidence  that  the  door  of  the  granary  had  been 
en  open,  and  most  of  the  learned  judges  thought  that,  without  the  owner's  evidence, 
irisoner's  confession  was  evidence  upon  which  the  jury  might  have  convicted  :"  see 
r.  Burton,  Dears.  C.  C.  282,  ante^  vol.  2,  p.  343,  and  the  dictum  of  Mnule,  J.     In  Rex 
ffs,  5  C.  &  P.  167  (24  S.  C.  L,  R.),  the  prisoner  was  indicted  for  steating  two  heifers, 
\  were  not  missed  by  the  prosecutor  or  any  person  in  his  service,  and  the  only  evi- 
against  the  prisoner  was  his  own  statement,  when  questioned  on  the  subject,  that 
!  driven  away  two  heifers  from  his  uncle's  premises,  "The  World's  End  Dolver;" 
wecotor  and  another  person  proved  that  the  prosecutor's  farm  was  called  by  that 
bnt  they  could  not  undertake  to  say  that  there  was  not  any  other  of  that  name; 
yndhurst,  upon  this,  told  the  jury  that  under  the  circumsianr»es  there  was  not  any 
e  of  a  stealing  as  to  the  heifers  of  the  prosecutor;  though  if  it  had  been  proved 
was  the  only  ''  World's  End  Dolver,"  it  would  have  been  sufficient.     It  does  not, 
e,  appear  that  it  has  ever  been  expressly  decided  that  the  mere  confession  of  a  pri- 
'ofi^  and  without  any  other  evidence,  is  sufficient  to  warrant  a  conviction.     In 
dgar,  Monmouth  8pr.  Ass.  1831,  MSS.  C.  S.  G.,  the  prisoner  was  indicted  for  ob- 
noney  of  a  friendly  society  by  false  pretences  ;  the  rules  of  the  society  had  not 
illed.  but  the  prisoner,  who  was  a  member  of  the  society,  had  acted  under  them, 
s  contended  that  he  had  thereby  admitted  their  validity,  and  the  position  in  the 
nted  as  a  stronger  decision  ;  on  which  Patteson,  J.,  said,  "  Could  a  man  be  con- 
tnnrder  on  his  confession  alone,  without  any  proof  of  the  person  being  killed? 
hether  he  could."     In  Reg  r.  Sutcliffe,  5  Cox  C.  C.  270,  where   a  robbery  bad 
liUed  on  a  moonlight  night,  Cresswell,  J.,  left  the  case  to  the  jury  on  confes- 
e  prisoner,  though  the  prosecutor  swore  the  prisoner  was  not  one  of  the  men 
1  him.    The  remark  on  this  case  is  that  the  prosecutor  might  be  in  error ;  the 
Mt  know  whether  he  was  guilty  or  not. 
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improper  influoncc,(c)  because  under  such  circumstances  the  party  may  haye  beeo 
influenced  to  say  what  is  not  true,  and  the  supposed  confession  cannot  safely  be 
acted  upon.((/) 

The  object  of  the  rule  relating  to  the  exclusion  of  confessions  is  to  exclude  all 
confessions  which  may  have  been  procured  by  the  prisoner  being  led  to  suppose 
that  it  will  be  better  for  him  to  admit  himself  to  be  guilty  of  an  offence  which  he 
really  never  committed. (c)     In   determining,   therefore,  whether  a  colifession  be 
admissible  or  not,  "the  only  proper  question  is,  whether  the  inducement  held  out  to 
the  prisoner  was  calculated  to  make  his  confession  an  untrue  one."(y^)* 

(c)  It  is  a  mistaken  notion  that  evidence  of  confessions  obtained  bj  promises  orthrea.*^ 
are  to  be  rejected  from  reprard  to  public  faith.  Confessions  are  received  in  evidence,  «3 
rejected  as  inadmissible,  under  a  consideration  whether  they  are  or  not  entitled  to  cred.m" 
A  free  and  voluntary  confession  is  deserving  the  highest  credit,  because  it  is  presumed  ^ 
flow  from  the  strongest  sense  of  guilt;  and  therefore  it  is  admitted  as  proof  of  the  crirr 
to  which  it  refers  ;  but  a  confession  forced  from  the  mind  by  the  flattery  of  hope,  or  the  ic:» 
tnre  of  fear,  comes  in  so  questionable  a  shape,  when  it  is  to  be  considered  as  the  evideis.« 
of  guilt,  that  no  credit  ought  to  be  given  to  it;  and  therefore  it  is  rejected :  Waricksh&Xl 
case.  Eyre  and  Nares,  BB.,  I  Leach  263.  Three  men  were  tried  and  convicted  for  the  mua.T 
der  of  Mr.  Harrison,  of  Tampden,  in  Gloucestershire.  One  of  them,  under  a  promise  c 
pardon,  confessed  himself  guilty  of  the  fact.  The  confession,  therefore,  was  not  givea  5i 
evidence  against  him,  and  a  few  years  afterwards  it  appeared  that  Mr.  Harrison  was  alL^ve 
Ibid,  note  (a). 

(d)  Per  Lord  Campbell,  C.  J.,  Reg.  v.  Scott,  D.  &  B.  47. 

(«)  Per  Littledale,  J.,  in  Rex  v.  Court,  7  C.  &  P.  486  (32  E.  C.  L.  R.),po8t,  p.  396.  But.  in 
Reg.  V.  Baldry,  2  Den.  C.  C.  430,  Lord  Campbell,  C  J.,  said,  "  The  reason  is,  not  that   tbe 
law  supposes  that  the  statement  will  be  false,  but  that  the  prisoner  has  made  the'eonfes. 
sion  under  a  bias,  and  that,  therefore,  it  would  be  better  D#t  to  submit  it  to  the  jar/.*' 
But  see  Lord  Campbell's  dictum,  Reg.  v.  Scott,  tupra. 

if)  Per  Coleridge,  J.,  in  Rex  v.  Thomas,  7  C.  &  P.  345  (32  E.  C.  L.  R.),;m>»/,  p.  395. 

*  Confessions  or  disclosures,  made  under  any  threat,  promise,  or  encouragement  of  t^j 
hope  of  favor,  are  inadmissible  in  a  criminal  prosecution:  State  v.  Phelpd,  11  Vennoot 
116.  Evidence  of  the  confession  of  a  criminal  made  to  a  magistrate  previous  to  examiu- 
tion,  on  the  declaration  of  the  magistrate  that  it  would  be  better  for  the  accused  to  make 
a  full  confession,  is  not  admissible  :  Oakley  v.  Schoonmaker,  15  Wen.  226.  A  confeMion 
made  by  a  prisoner  while  in  prison,  is  evidence  against  him,  provided  it  be  the  prisoner*! 
own  act,  not  unduly  obtained  by  threats  or  promises  :  State  v.  Jefi^erson,  6  Ired.  305.  The 
fact  that  a  confession  is  made  to  an  officer  having  the  prisoner  in  custody  is  no  reason  for 
its  exclusion  as  evidence  against  the  prisoner,  provided  that  it  was  not  induced  bj  im- 
proper advantages  taken  of  the  situation  in  which  he  stood  :  Comm.  v.  Mosler,  4  Barr  264. 
Where  the  confession  of  a  prisoner  is  offered  in  evidence  in  connection  with  some  indoce- 
ment  held  out  to  him  to  make  it,  if  the  confession  is  not  so  connected  with  the  induce- 
ment as  to  be  a  consequence  of  it,  it  is  to  be  considered  as  voluntary,  and  of  course  admis- 
sible: State  V.  Potter,  18  Conn.  166.  When  a  magistrate  on  the  examination  of  a  prisoner 
accused  of  robbing  an  individual  of  a  watch  on  the  previous  night,  and  on  whom  the 
watch  was  found,  told  him  **  that  unless  he  could  account  for  the  manner  in  which  he  he- 
came  possessed  of  the  watch,  he  should  be  obliged  to  commit  bim  to  be  tried  for  stealing, 
this  did  not  amount  to  such  a  threat  or  influence  as  would  prevent  the  introduction  of  the 
subsequent  confession  of  the  accused,  especially  as  the  magistrate  repeatedly  warned  hun 
not  to  commit  himself  by  any  confession  :  State  v.  Cowan,  7  Ired.  239.  A  confession  oh* 
tained  by  temporal  inducement,  by  threat,  or  by  a  promise  or  hope  of  pardon,  having  »ojne 
reference  to  the  party's  escape  from  the  charge,  held  out  by  a  person  in  authority,  ii  **>' 
admissible.  A  master  or  mistress  is  considered  as  a  person  in  authority,  as  well  Ma 
magistrate,  sheriff,  or  constable.  However  slight  the  promise  or  threat  may  have  beefli 
the  confession  cannot  be  received  :  State  r.  Bostick,  4  Harring.  564.  The  examination  by 
a  committing  magistrate  of  a  prisoner  under  oath  as  to  the  subject-matter  of  his  offenee, 
is  sufficient,  it  seems,  to  render  inadmissible  evidence  thus  elicited:  Comm.  v.  Barman,* 
Barr  269.  When  a  prisoner  charged  with  homicide  was  taken  before  a  committing  mtg"" 
trate,  and  there  sworn  to  tell  the  truth,  and  told  "If  you  do  not  tell  the  truth  I  will  com- 
mit you ;"  a  confession  thus  exacted  is  inadmissible  as  evidence  against  the  prisoner  on 
the  trial :  Ibid.  When  a  prisoner's  confession  is  unduly  obtained,  any  subsequent  confes- 
sion given  on  its  basis  is  inadmissible  :  Ibid.  An  officer  who  had  a  prisoner  in  charge 
told  him  he  had  better  tell  him. all  about  the  matter ;  and  if  he  would,  he  would  not  ap- 
pear against  him ;  and  that  the  prisoner  had  better  turn  State's  evidence  ;  whereupon  tbs 
prisoner  made  a  full  confession  to  the  officer.  Held  that  the  confession  so  obtained coold 
not  be  given  in  evidence  against  the  prisoner,  and  that  the  proper  time  of  objection  was 
before  the  officer  had  given  his  testimony,  and  not  during  the  instruction  of  the  j*^' 
Cowley  V.  State,  12  Mo.  462. 
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confession  can  never  be  received  in  evidence,  where  the  prisoner  has  r^qrjo 
nfluenced  by  ani/  threat  or  promise ;  for  the  law  cannot  measure  the  ^ 
f  the  influence  used,  or  decide  upon  it«  effect  upon  the  mind  of  the  prisoner, 
erefore,  excludes  the  declaration,  if  a?/^  degree  of  influence  has  been  exerted.(^) 
.  question  for  the  court,  and  not  for  the  jury,  to  decide  whether,  under  the 
lar  circumstances  of  the  case,  the  confession  be  admissible. (A) 
general  principle  on  which  the  decisions  on  this  subject  seem  to  have  pro- 
seems  to  be  this :  that  if,  under  the  circumstances,  there  be  reasonable 
for  presuming  that  the  disclosure  was  made  under  the  influence  of  any 
;  or  threat  of  a  temporal  nature,  the  evidence  ought  not  to  be  received. (i) 

0  what  shall  be  considered  as  a  promise  or  inducement,  saying  to  the  prisoner 
would  be  better  for  him  if  he  did  confess  is  suflBcient  to  exclude  the  confes- 
)  So  a  confession  induced  by  saying,  ''  I  am  in  great  distress  about,  my 
if  you  will  tell  me  where  they  are.  1  will  be  favorable  to  you,"  cannot  be 

1  evidence.(A*)  Where  the  prosecutor  asked  the  prisoner,  on  finding  him, 
money  he,  the  prisoner,  had  taken  out  of  the  prosecutor's  pack,  but  before 
ney  was  produced  said,  "he  only  wanted  his  money,  and  if  the  prisoner  gave 
at,  he  might  go  to  the  devil  if  he  pleased ;"  upon  which  the  prisoner  took 
d,  out  of  his  pocket,  and  said  it  was  all  he  had  left  of  it;  a  majority  of  the 
held  that  the  evidence  was  inadujissible.(/)     Where  also  an  attorney,  who 

dcavoring  to  discover  some  burglars  for  the  purpose  of  prosecution,  said  to 
soner,  who  had  gone  to  him  for  the  purpose  of  making  some  statements 
J  to  the  burglary,  *'  i  dare  say  you  had  a  hand  in  it ;  you  may  as  well  tell 
about  it;'*  it  was  held  that  this  excluded  a  statement  then  made.(7iO  So 
1  prifconer  being  in  custody  said  to  the  officer  who  had  the  charge  of  him, 
u  will  give  me  a  glass  of  gin  I  will  tell  you  all  about  it,"  and  two  glasses  of 
•e  given  to  him,  and  he  made  a  confession  of  his  guilt;  Best,  J.,  considered 
cry  improperly  obtained,  and  inadmissible  in  eyidence.(w)  But  where  a 
er  made  a  statement  to  a  constable  in  whose  custody  he  was,  but  he  r*o£5Q 
mk  at  the  time ;  and  it  was  imputed  that  the  constable  had  given  him  ^ 
to  cause  him  to  be  so,  and  it  was  objected  that  what  the  prisoner  said  under 
rcumstcinces  was  not  admissible;  Coleridge,  J.,  said,  •'  I  am  of  opinion,  that 
uent  being  made  by  a  prisoner  while  he  was  drunk,  is  not,  therefore,  inad- 
e  against  him,  and  that,  to  render  a  confession  inadmissible,  it  must  either  be 
d  by  hope  or  fear.  This  is  matter  of  observation  from  me  upon  the  weight 
ght  to  attach  to  this  statement,  when  it  is  considered  by  the  jury."(o)* 

Stark.  Ev.  .30.  p 

ex  V.  Nine,  poai^  p.  378.  In  Rejc.  v.  Garner,  1  Den.  C.  C.  329,  Erie,  J.,  said,  "  In  every 

is  for  the  ju<lge  to  decide  whether  the  words  were   used  in  such  a  manner,  and 

uch  circumstances,  as  to  induce  the  prisoner  to  make  a  confession  of  guilt,  whether 

►nfestion  were  true  or  not."     It  is  submitted,  however,  that  it  is  a  question  for  the 

ether  they  believe  the  witness  gives  a  true  account  of  what  the  prisoner  said,  and 

ether  the  prisoner  made  the  statement  voluntarily,  or  was  prevailed  upon  to  make 

\j  inducement  used  by  the  witness,  although  the  witness  may  have  denied  that  he 

J  inducement  whatever.     The  Editor  lias  known  these  questions  left  to  the  jury 

ral  occasions  and  it  is  conceiv»»d  that  it  is  the  proper  course,  as  they  alone  are  the 

jf  the  credibility  of  the  witnesses.     C.  8.  (J. 

Stark.  Ev.  36.  (/)  2  East  P.  C.  c    16,  s.  94,  p.  659. 

ass's  case.  1  Leach  293,  note  (</). 

•nes's  case,  R.  k  R.  152,  but  see  Rex  v  Griffin,  Ibid.  15l,/>o«<,  p.  421. 

Leg.  r.  Croydon,  2  Co.x  C.  C.  67,  Rogers,  Q   C  ,  after  consulting  Piatt,  B. 

ex  r.  Sexton,   MS.,  Cheiw.   Hum.  tit.    Confession,   p.    1086,   Doyl.   k   Wms.     The 

ty  of  this  case  has  b«'en  questioned  in  several  books  :  Deac.  Cr.  Law  424 ;  Rose.  Cr* 

7  ;  Joy  17,  and  it  seems  very  justly      In  the  first  place  the  offer  to  confess  was  vol- 

d  on  the  part  of  the  prisoner :  secondly,  there  was  no  promise  or  threat  at  all  used 

constable,  nor  was  the  prisoner  in  any  way  led  to  believe  that  by  confessing  he 

escape  from  the  charge,  or  be  l<*i  out  of  custody ;  thirdly,  there  was  no  induce- 

)  stale  anything  but  the  truth      In   1   Rurn  s  J.,  Doyl.  k  Wms.  1081,  note  (a),  it  is 

The  authority  of  this  decision  seems  doubtful :  for  it  is  not  every  hope  of  favor  held 

&  prisoner  that  will  render  a  confession  afterwards  made  inadmissible  ;  the  promise 

ave  some  reference  to  his  escape  from  the  charge." 

tex  ».  Spilsbury,  7  C    &  P.  187  (32  E.  C.  L.  R.).   In  a  note  to  this  case,  1  Phill.  Br. 

e  fact  that  the  defendant  was  intoxicated,  does  not  render  his  declarations  or  CQa* 
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Where,  on  an  indictment  for  robbery,  a  witness  stated  that  he  had  said  to  one 
the  prisoners,  *'  You  had  better  split,  and  not  suffer  for  all  of  theno,"  the  statemc 
of  the  prisoner  was  rejected. (/>)  So  where  a  person  said  to  the  prisoner  in  t 
police  barracks,  '*  If  any  other  person  had  to  do  in  the  case,  it  is  better  you  shot 
tell ;"  the  statement  there  made  by  the  prisoner  was  rejected. (y)  So  where  on 
indictment  for  larceny,  a  witness  proved  that  he  had  said  to  the  prisoner,  "  It  woi 
have  been  better  if  you  had  told  at  first;"  the  statement  of  the  prisoner  was  reject€ 
Gumey,  B.,  sayiu<r, ''  That  is  an  inducement.  It  amounts  to  this,  that  if  it  would  hs 
been  better  then,  it  would  be  better  now.  I  think  it  hardly  safe  to  admit  the  e 
dence  aller  that.''(r) 

Where  a  constable,  whilst  he  had  a  prisoner  in  custody  on  a  charge  of  larcei 
asked  him  whether  he  had  committed  the  felony,  which  he  denied,  and  then  sa 
'*  It  is  no  use  for  you  to  deny  it,  for  there  is  the  man  and  boy  who  will  swear  tl 
they  saw  you  do  it;'*  Gumey,  B.,  held  that  this  was  an  inducement  to  say  son 
thing,  and,  therefore,  what  the  prisoner  said  was  not  admissible.(»)  So  where 
an  indictment  for  administering  arsenic,  it  appeared  that  the  surgeon  who  was  call 
in  saw  the  prisoner,  and  said  to  her,  **  You  are  under  a  suspicion  of  this,  and  y 
had  better  tell  all  you  know,'*  it  was  held  that  a  statement  made  afler  this  to  t 
**-\7{)l  *s"^K^^'^  w^s  inadmissible.(0  So  where  it  appeared,  on  an  indictment  i 
-•  larceny,  that  the  prisoner,  being  in  the  custody  of  a  constable,  the  latter  sa 
to  the  prosecutor,  ''  You  must  not  use  any  threat  or  promise  to  the  prisoner ;"  ai 
immediately  after  this,  the  prosecutor  said  to  the  prisoner,  ''  I  should  be  obliged 
you  if  you  would  tell  us  what  you  know  about.it;  if  you  will  not,  we,  of  course,  ci 
do  nothing ;  I  shall  be  glad  if  you  will."  The  confession  was  held  inadmissibl 
I'attcson,  J.,  saying,  *'  I  think  this  is  a  distinct  promise;  what  could  the  prosecul 
mean  by  saying,  that  if  the  prisoner  would  not  tell,  they  could  do  nothing,  but  tt 
if  the  prisoner  did  tell,  they  would  do  something  for  him  ?*'(«) 

405,  it  is  obsprved,  "  The  facts  of  the  case  as  reported  do  not  warrant  the  marginal  ac 
which  is  as  follows  : — "  Semble,  if  a  constable  give  him  (the  prisoner)  liquor  lo  make  h 
drunk,  in  the  hope  o\'  his  saying  something,  that  will  not  render  the  statement  ioadmis 
bie,  but  it  will  be  mutter  of  observation  for  the  judge  in  his  summing  up."  It  is  not 
be  inferred  from  the  case  that  a  confession — so  immorally,  not  to  say  criminally,  extort* 
— would  be  received."  The  principle,  however,  on  which  the  decision  turned  would  Beti 
to  warrant  the  marginal  note,  as  the  mere  giving  liquor  without  any  inducement  in  word 
could  not  operate  as  an  inducement  either  by  exciting  hope  of  escape  or  fear  of  paniih- 
ment.  It  is  to  be  observed,  also,  that  in  all  the  cases  where  confessions  have  been  er 
eluded  there  has  been  an  anticipation  of  benefit  or  injury  after  the  confessing  or  non-con* 
fessing.  Where  liquor  is  given  the  benefit  (if  it  can  be  called  any)  is  received  already, 
and  nothing  farther  is  in  expectation.     C.  S.  G. 

(p)  Rex  i».  Thomns,  6  C.  &  P.  353  (25  E.  C.  L.  R.),  Patteson,  J.  By  such  a  statement 
as  that  made  by  the  witness  the  prisoner  mi^ht  be  induced  to  suppose  that  he  would  be 
more  mercifully  dealt  with  if  he  confessed,  and  that  he  might  therefore  be  induced  to  con- 
fess himself  guilty  of  an  offence  he  never  committed.     See  the  Reporter's  note,  Ibid. 

Ig)  Moody  s  case,  2  Crawf.  k  D.  C.  C.  Joy  12. 

(r)  Rex  I'.  Walkley,  6  C.  &  P.  175  (25  E.  C.  L.  R). 

(#)  Rex  V.  Mills,  6  C.  &  P.  146  (25  E.  C.  L.  R.),  and  MSS.  C.  S.  G.  '*  These  words  ie«m 
to  have  been  construed  by  the  learned  judge  as  the  same  in  effect  as  if  the  constable  had 
said,  it  will  be  belter  for  you  to  confess  it,  for  we  can  prove  it  whether  you  do  or  not:" 
Joy  7. 

(t)  Rex  V.  Kingston,  4  C.  &  P.  387  (19  E.  C.  L.  R  ),  Parke,  J.,  after  consulting  Liltle- 
dale,  J. 

(u)  Rex  V.  Partridge,  7  C.  &  P.  551  (32  E.  C.  L.  R.).  Dr.  Greenleaf,  Evid.  256,  aftfr 
citing  this  case,  and  Guild's  case,  postj  p.  385,  observes,  "  It  is  extremely  difficult  to  recon- 
cile these  and  similar  cases  with  the  spirit  of  the  rule  as  expounded  by  Eyre,  C  B.,  >■ 
Warickshall's  cnse,  ante^  p.  367,  note  [c)  ;  the  difference  is  between  confessions  made  ▼ol- 
untarily,  and  those  \foreed  from  the  mind  by  the  flattery  of  hope,  or  by  the  torlttWOi 
fear.'  If  the  party  has  made  his  own  calculation  of  the  advantages  to  De  derived  firoB 
confessing,  and  thereupon  has  confessed  the  crime,  there  is  no  reason  lo  say  that  itisn^J 
a  voluntary  confession.  It  seems  that  in  order  to  exclude  a  confession,  the  motite  of 
hope  or  fear  must  be  directly  applied  by  a  third  person,  and  must  be  8uflBcient,in  tkt 
judgment  of  the  court,  so  far  to  overcome  the  mind  of  the  prisoner  aa  to  render  the  coB" 


fessions  of  guilt  inadmissible  :  Eshridge  v.  State,  25  Ala.  30.     But  words  uttered  is  tl^ 
are  not  admissible :  People  e.  Robinson,  19  Gal.  40. 
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If  an  induceuient  be  held  out  to  one  prisoner  to  make  a  statenicDt,  which  impli- 
oak's  another  prisoner,  such  statement  is  inadmissible;  for  it  can  only  be  used  as 
evidence  ugainst  the  prisoner  who  made  it,  and  then  it  is  evidence  obtained  by  an 
inducement.     Upon  an  indictment  for  murder  against  a  man  and  woman,  it  appeared 
that  a  woman  who  was  placed  by  the  constable  with  the  female  prisoner,  whilst  he 
went  to  the  inquest,  to  prevent  her  laying  violent  hands  upon  herself,  and  to  prevent 
her  from  going  away,  told  her  to  the  eflFect  that  "  she  had  better  tell  the  truth,  or  it 
would  lie  upon  her,  and  the  man   would  go  free."     Parke,  J.  (after  consulting 
Taunton.  J.),  said.  "  As  this  declaration  of  the  female  prisoner  can  only  legitimately 
be  received  in  evidence  to  affect  her  and  no  one  else,  we  think  that  it  is  not  receiv- 
able, as  it  was  made  after  an   inducement  held  out  by  a  person  who  had   her  in 
custody.     If  it  were  to  be  used  at  all,  it  could  only  be  used  to  criminate  her ;  and 
then  it  would  be  evidence  obtained  to  criminate  her  by  means  of  an  inducement/'(^^ 
Where  a  cr>nst;ible,  who  apprehended  a  prisoner  for  stealing  a   brass  tap,  asked 
him  what  he  had  done  with  the  tap  he  had  stolen  from   the   prosecutor's  promises, 
and  said,  '^  You  had  better  not  add  a  lie  to  the  crime  of  theft,"  and  desired  him  to 
go  with  another  constable,  and  show  him  where  he  had  put  the  tap;  Gaselee,  J., 
alter  expressing  some  doubt,  refused  to  receive  a  confession  made  to  the  constable, 
who  had  addressed  these  observations  to  the  prisoner. (t£j) 

*It  was  formerly  held  that  if  a  prisoner  were  told  that  what  he  said  would   r^oiyi 
be  used  for  him  or  against  him  at  his  trial,  his  statement  was  inadmissible.    ^ 
A  prisoner,  when  before  a  magibtrate,  was  told  by  the  magistrate's  clerk  not  to  say 
anything  to  prejudice  himself,  *'  as  what  he  said  would  be  taken  down,  and  would 
be  used  for  him  or  against  him  at  his  trial."     Coleridge,  J.:  **  This  is  an  induce- 
ment, and  it  was  held  out  by  a  person  in  authority.     1  am  of  opinion  that  the  pri- 
soner's statement  cannot  be  givon  in  evidence.     I  cannot  conceive  a  more  direct 
induceuient  to  a  man  to  make  a  confession  than  telling  him  that  what  he  says  may 
be  used  in  his  favor  at  the  trial."(x)     So  where  the  constable  who  appi*ehended  the 
prisoner  said  to  him,  "  What  you  are  charged  with  is  a  very  heavy  offence,  and  you 
most  be  very  careful  in  making  any  statement  to  me  or  anybody  else  that  may  tend  to 
injure  you,  but  anything  you  can  say  in  your  defence  we  shall  be  ready  to  hear,  and 
wui  to  assist  you;"  a  statement  thereon  made  was  rejected.(y)     So  wheie  the  con- 
stable told  the  prisoner  **  You  are  apprehended  on  a  serious  charge ;  take  care  that 
Jon  do  not  say  anything  to  injure  yourself;  but  if  you  can  say  anything  in  your 
defence,  we  are  willing  to  hear  it,  and  to  send  to  any  person  to  assist  you ;"  a  state- 
iDent  thereon  made  was  rejected.(z)     So  where  a  policeman  told  a  prisoner  that 
whatever  she  told  him  would  be  used  against  her  on  her  trial ;  a  statement  thereon 
10^  was  rejected. (a)     So  where  the  magistrate's  clerk,  when  the  prisoner  was 

fewion  unworthy  of  credit.'  In  Rex  v.  Green,  6  C.  &  P.  655  (25  E.  C.  L.  R.),  Taunton,  J., 
uid,  •*!  take  it  no  man  ever  makes  a  confession  without  proposing  to  himself  in  his  own 
niadiome  advantage  to  be  derived  from  it,"/>o«^,  p.  399. 

(0  Rex  V.  Enock,  5  G.  &  P.  539  (24  E.  G.  L.  R.).  It  does  not  appear  to  have  been  no- 
ticed either  by  the  counsel  or  the  court  that  this  was  an  inducement  to  tell  the  truth.  See 
fft,  p.  395, 

(»)  Rex  V.  Shepherd,  7  C.  &  P.  579  (32  E.  C.  L.  R.).  Mr.  Joy,  p.  8,  observes,  that  "  the 
»>uiQer  in  wbi«h  these  words  were  used  may  have  been  considered  by  the  learned  judge, 
^boMw  and  heard  the  witness,  to  be  of  a  threatening  nature,  and  calculated  to  lead  the 
pHsoner  untruly  to  confess  himself  guilty  ;  or  the  words  may  have  been  deemed  in  effect 
ibestine,  as  if  the  constable  had  said,  *you  have  committed  a  theft,  it  will  be  better  for 
7^  Dot  to  deny  it — that  is,  to  confess.'  The  words,  viewed  in  this  light,  imply  an  induce- 
*tBt  nther  than  a  threat."  "  This  case  has  been  controverted,"  Joy  8,  note  (a),  but  it  is 
H^titated  npon  what  occasion.  It  is  difficult  to  see  how  the  observations  of  the  consta- 
nt could  induce  the  prisoner  to  state  what  was  false,  especially  as  he  desired  the  pri- 
■OMr  to  go  and  show  where  he  had  put  the  tap  ;  and,  therefore,  the  case  seems  at  vari- 
^  with  Rex  «.  Court,  post^  p.  396,  which  seems  to  have  proceeded  on  the  correct  prin- 
^lCi  namely,  that  a  confession  is  admissible  unless  it  has  been  obtained  by  the  prisoner 
"^^indnced  to  suppose  that  it  will  be  better  for  him  to  admit  himself  guilty  of  an  oflfence 
'Wefc  he  really  never  committed.  C.  S.  G. 
WReg.  9,  Drew,  8  C.  &  P.  140  (34  B.  G.  L.  R.). 

Uf)Reg.  V.  Morton,  2  M.  &  Rob.  514,  Coleridge,  J.,  approving  of  Reg.  v.  Drew. 
(')Kcg.  V.  Hornbrook,  1  Cox  C.  C.  54,  Coleridge,  J.,  approving  of  Reg.  v.  Drew.     Thia 
^  wii  not  cited  in  Reg.  v.  Baldry,  if\fra, 
(')  i^.  V.  Forley,  1  Cox  76,  Maule,  J.,  on  the  authority  of  Reg.  v.  Drew. 
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being  examined,  t^ld  him  th»it  he  was  at  liberty  to  make  any  statement,  but  thai 
"  whatever  ho  said  would  be  taken  down  and  used  against  him  ;'*  a  statenwo' 
thereon  made  was  rejected. (6) 

On  the  other  hand,  where  a  police  officer  had  told  a  prisoner  that  whatever  bi 
said  would  be  used  against  him  ;  it  was  held  that  a  statement  thereon  made  m 
admissible.(c)  So  where  a  police  officer  told  the  prisoner  before  he  made  a  statement 
"  to  be  careful,  it  would  be  used  against  him  on  his  trial  if  committed  by  themagis 
trates;"  it  was  held  that  the  statement  was  admissiblc.(f/) 

These  cases  were  reviewed  in  the  following  case,  which  may  be  taken  to  huT 
settled  the  law  on  this  point.  Where,  on  an  indictment  for  murder,  a  police  coi 
stable  said,  •'  I  went  to  the  prisoner's  house.  I  saw  the  prisoner.  I  told  him  wlu 
*^721  ^^  ^^^^  ^charged  with.  lie  made  no  reply,  and  sat  with  his  face  buried  i 
^  his  handkerchief.  I  believe  he  was  crying.  I  said  he  need  not  $ii^  flij 
thing  to  criminate  himself;  ivhat  he  did  say  would  he  taken  dotcn  and  lued  c 
evidence  against  him.'*  Objection  was  made  that  what  the  pidsoner  then  saidwa 
inadmissible.  Lord  Campbell,  C.  J.,  thought  that,  although  the  caution  of  the  con 
stable  diflfered  from  that  directed  by  the  11  &  12  Vict.  c.  42,  s.  18,  to  be  given  b 
the  justice  to  the  prisoner  in  the  word  "  will"  instead  of  "  may,**  it  did  not  amoun 
to  any  promise  or  threat  to  induce  the  prisoner  to  confess ;  it  could  have  no  ten 
dency  to  induce  him  to  say  anything  untrue;  and  that  in  spite  of  it,  if  he  didaftei 
wards  confess,  the  confession  must  be  considered  voluntary.  His  lofdship,  then 
fore,  allowed  the  witness  to  give  evidence  of  what  the  prisoner  then  said,  whicl 
amounted  to  a  confession  of  his  guilt;  and  upon  a  case  reserved,  after  argument, oi 
behalf  of  the  prisoner,  the  judges  were  unanimously  of  opinion  that  the  confesfiioi 
was  properly  received.  Lord  Campbell,  C.  J. :  **  I  adhere  to  the  opinion  which 
formed  at  tlie  trial.  The  rule  is,  that  if  there  be  any  worldly  advantage  held  (mi,  c 
any  harm  threatened^  the  confession  must  be  excluded.  The  reason  is,  not  that  th 
law  supposes  that  the  statement  will  be  false,  but  that  the  prisoner  has  made  a  coi 
fession  under  a  bias,  and  that  therefore  it  would  be  bett^jr  not  to  submit  it  to  th 
jury."  Pollock,  C.  B.:  "A  simple  caution  to  the  accused  to  tell  the  ^rw//*,  if  he  sa] 
anything,  it  has  been  decided  not  to  be  sufficient  to  prevent  the  statement  mad 
being  given  in  evidence  ;(<^)  and  ahhough  it  may  be  put  that  where  a  person  istol 
to  t<?ll  the  truth  he  may  possibly  understand  that  the  only  thing  true  is  that  he 
guilty,  that  is  not  what  he  ought  to  understand.  He  is  reminded  that  he  need  d< 
say  anything,  but  if  he  says  anything,  let  it  be  true.  But  where  the  admonition 
speak  the  truth  has  been  coupled  with  any  expression  importing  that  it  would  i 
better  for  him  to  do  so,  it  has  been  held  that  the  confession  was  not  receivable,  tl 
objectionable  words  being  that  it  xcouUl  be  better  to  speiik  the  truth,  because  th< 
import  that  it  would  be  better  for  him  to  say  something.(/)  The  true  distinctii 
between  the  present  case  and  a  case  of  that  kind  is,  that  it  is  left  to  the  prisoners 
a  matter  of  perteet  indifl'erence  whether  he  should  open  his  mouth  or  not."((/) 

But  where  an  iuspectiir  of  police  said  to  a  woman  in  custody  on  the  charge ' 
having  attempted  tu  set  fire  to  a  workhouse,  *'  You  are  accused  of  a  very  serioi 
offence;  have  you  any  explanation  to  give?  You  are  not  bound  to  say  anythio} 
but  anything  you  say  will  be  given  in  evidence  against  you."  The  inspector  the 
asked  her,  "Was  it  she  that  set  fire  to  the  buildings?"  It  was  held  that  thestati 
ment  of  the  piisoner  in  answer  to  this  question  was  not  admissible.(A) 

(b)  Reg.  V.  lltirris,  1   Cox  C.  C.  19(3,  Maule,  J.     la  Reg.  v.  Jones,  MSS,,  C.  S.  G.  (ciM 
Reg.  t'.  Atiwood,  5  Cox  C.  C.  322),  Muule,  J  ,  said,  "  It  has  been  held  that  to  tell  a  prison* 
what  be  says  will  be  used  tor  bim  or  against  him,  is  an  inducement,  and   to  say  that 
will  be  given  in  evidence  against  liiui  comes  to  the  same  thing  \  for  if  he  is  told  that  it 
to  be  used  at  all,  it  may  induce  him  to  say  something  that  he  may  suppose  muT  make  '< 
him." 

(c)  Reg.  I'.  Chambers,  3  Cox  C   C.  92,  Rolfe,  B. 

(d)  Reg.  V.  Atwood,  5  Cox  C.  C.  .{22,  Erie,  J. 

(e)  Rex  V.  Court,  7  C.  &  P.  480  (32  E.  C.  L.  R.) ;  Refc.  v.  Holmes,   1   C.  A'K.  248  (4Tl 

G.  L.  R.). 

(/)  Reg.  V.  Garner,  1  Den.  C  C.  329. 

(y)  Reg.  V.  Baldry,  2  Den.  C.  C.  430  ;  Reg.  v.  Drew,  Reg.  u.  Morton,  Reg.  v.  Furley,  •* 
Reg.  V.  Ilarris,  were  cited  and  disapproved  of  in  this  case,  and  caa  no  longer  be  CODV 
ered  authorities,  or  Reg.  v.  Horn  brook  either,  which  was  not  cited. 

(A)  Reg.  V.  Toole,  7  Cox  C.  C.  244,  a.d.,  1856,  Pigot,  C.  B.,  and  Richardi,  B.  Figoti' 
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*A  confession  made  by  the  prisoner  with  a  view  and  under  the  hope  of  r^^^y, « 
being  thereby  permitted  to  turn  king's  evidence,  has  been  held  inadmissible.   '- 
In  a  trial  for  burglary,  a  witness  was  called  to  prove  that  one  prisoner  had  desired 
bim  to  apply  to  the  justice  to  admit  him  as  a  witness  for   the  Crown ;  for  that  he 
had  not  entered  the  house,  but  had  only  stood  at  the  door,  while  the  other  prisoners 
went  up  stairs  to  commit  the  felony ;  it  was  objected  that  as  this  confession  was 
made  with  a  view  and  under  the  hope  of  being  thereby  permitted  to  turn  king's  evi- 
dence, it  was  not  admissible ;  and  Adair,  Serjt.,  being  of  opinion  that  this  was  not 
a  voluntary  confession,  the  evidence  was  rejected.(T)     On  an  indictment  for  murder, 
it  appeared  that   the  prisoner  was  taken  into  custody  on  the  charge  on  the  2d  of 
December,  and  that  on  the  11th  he  made  certain  statements,  which  were  sought  to 
be  given  in  evidence.     To  prove  one  of  these  statements,  a  policeman  was  called, 
who  said  that  he  held  out  no  inducement  to  the  prisoner  to  make  any  st:itcment,  nor 
did  he  know  that  any  one  else  had  down  to  the  11th  of  December,  when  the  state- 
ment was  made;  but  on  the  6th  of  December  he  knew  that  a  reward  of  £100  had 
l>ecn  offered  by  the  government,  accompanied  by  a  statement  that  the  Secretary  of 
State  would  recommend  an  accomplice,  not  being  the  person  who  actually  committed 
tlie  murder,  for  a  pardon,  but  the  witness  could  not  state  that  this  had  come  to  the 
knowledge  of  the  prisoner ;  and  Cresswell,  J.,  allowed  this  statement  to  be  given 
io  evidence.     In  a  later  part  of  the  same  case  a  policeman  stated,  that  soon  afler 
the  prisoner  had  been  taken  into  custody,  and  before  the  6th  of  December,  the  pri- 
soner recjuested  that  he  would  let  him  know  if  any  reward  should  be  offered,  or  any 
papers  published  concerning  the  murder,  and  that  he  would  bring  any  such  papers 
to  him  as  soon  as  they  were  printed.     On  the  6th  of  December,  it  was  generally 
known  that  the  Secretary  of  State  had  offered  a  reward  and  a  promise  of  free 
psirdon  to  any  of  the  offenders,  except  such  as  had  struck  the  blow,  and  on  the  13th 
trbe   witness  gave  the  prisoner  one  of  the  printed  handbills,  which  offered  £100 
reward  to  any  person  who  should  give  such  information  as  should  lead  to  the  dis- 
covery and  conviction  of  the  murderers,  and  *'  a  pardon  to  an  accomplice,  not  being 
the  person  who  actually  committed  the  murder,  who  shall  give  such  information  as 
shall  lead  to  the  same  result."     Cresswell,  J.,  afler  consulting  Patteson,  J.,  held 
that  a  statement  made  by  the  prisoner  to  the  witness  on  the  11th  of  December  r:|tq7/ 
was  receivable.   In  a  still  *later  part  of  the  same  case,  it  appeared  that  on  the  ^        * 
evening  of  the  10th  of  December,  the  prisoner  said  that  he  saw  no  reason  why  Tie 
should  suffer  for  the  crime  of  another,  and  as  government  had  offered  a  free  pardon 
to  any  one  of  the  parties  concerned,  who  had  not  struck  the  blow,  he  would  tell  all 
he  knew  about  the  matter.    Cresswell,  J. :  "  It  now  appears,  with  sufficient  clearne:is, 
that  the  prisoner  in  making  the  statements  ascribed  to  him  was  influenced  by  the 
hope  of  a  pardon  held  out  by  authorized  parties.     I  shall,  therefore,  reject  the  evi- 
dence of  all  statements  made  by  him  afler  the  evening  of  the  10th  of  December^ 
and  expunge  from  my  notes  such  as  have  already  been  given  in  evidence." Q') 
Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner  sent  for  the  chaplaift 

B.,  10  held,  CD  the  ground  that  he  was  not  satisfied  that  the  statement  was  not  the  re^iilt 

of  some  influence,  and  when  the  legislature  had  thought  that  the  prisoner  shoiUd  be 

protected  bj  such  precautions  as  in  the  14  &  15  Vict,  c  93,  s.  14  (which  corresponds  with 

the  11  k  12  Vict.  c.  42,  s.  18,  except  that  it  omits  the  proWso),  he  could  never  be  satisfied 

^htt  the  proper  caution  had  lieen  given,  depending  on  the  fleeting  memory  of  an  individual. 

Hichards,  B.,  was  "rather  disposed  to  think  that  the  evidence  ought  not  to  be  received,'' 

^ndwas  ^* considerably  influenced  by  the  opinion"  of  Pigot,  C.  B.     Both  judges  avoided 

Ujiog  down  any  abstract  rule,  and  limited  the  decision  to  the  particular  case,  which  itself 

*■  very  far  from  being  satisfactory.     Reg.  v.  Baldry,  Reg.  v.  Furley,  and  Reg.  v.  Haj-ri*, 

^<re  cited.     In  a  note  it  is  stated  that  Lefroy,  0.  J.,  "made  a  similar  ruling  iu  Reg.  o, 

^rej,  A.D.  1855,  having  noted  as  the  decision  that  the  custom  of  constables  interrogating 

PHioners  should  be  discouraged,  and  even  though  caution  be  given  that  the  evidence 

>hoQld  not  be  admitted."     This  case,  therefore,  seems  to  have  turned  on  the  q^iestioning 

hy  the  constable ;  but  in  Reg.  v.  Toole  no  remark  was  made  on  that  point.    2£ee  Reg.  v. 

Bodkin,  9  Cox  C.  C.  403,  poH. 

(OHtirs  case,  in  note  to  Lambe's  case,  2  Leach  559.     But  where  a  person  had  been 

^^itted  king'f  evidence,  and  confessed,  and  upon  the  trial  of  his  accomplices  refused 

^  gife  eridence,  he  was  convicted  upon  bis  own  confession :  Rex  v.  Burley,  2  Stark. 
Kt.  13. 

U)  fief.  V.  Bofwell,  0.  k  M.  584  (41  E.  0.  L.  R.). 
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of  the  gaol,  and  said  he  thought  it  was  very  hard  that  some  of  the  prisoners  should 
have  their  lives  taken  away  wrongfully,  and  asked  the  chaplain  if  any  magistrate 
would  come  that  day,  as  he  wished  to  see  a  magistrate  to  make  a  statement  re^pectiog 
the  charge;  and  then  said,  **  Has  any  proclamation  boen   made,  or  any  oflfer  d* 
pardon  ?"     The  chaplain  said  proclamation  had  been  made  some  time,  and  an  offer 
of  pardon.     The  prisoner  then  said  if  any  person  should  make  known  the  circnm- 
stances,  it  would  be  impossible  for  him  to  go  back  to  Pcrshore.     The  chaplain  said 
that  any  person  who  made  such  a  statement  would  probably  not  think  of  going  back 
to  Pershurc,  and  that  if  he  made  a  statenient  the  chaplain  hoped  that  he  would 
understand  that  he  could  offer  him  no  inducement,  as  it  must  be  his  own  free  and 
voluntary  act.     When  the  prisoner  asked  if  there  was  a  proclamation,  there  was 
something  said  that  the  reward  would  enable  a  person  to  go  elsewhere.     A  magis- 
trate came  in  about  three-quarters  of  an  hour,  and  what  passed   between   him  and 
the  prisoner,  before  the  latter  made  a  statement,  was  reduced  to  writing  as  fullo?ra: — 
"  The  voluntary  information  and  confession,"  &c.,  ^'  who  saith,  in  answer  to  questionis 
put  by  the  said  magistrate,  I  wish  to  make  a  statement  of  what  I  know.     ]  have  toh 
the  chaplain  so,  and  desired  him  to  send  for  a  magistrate.     No  person  has  made  an; 
promise  or  held  out  any  inducement ;  what  I  have  said  to  the  chaplain,  and  what 
am  about  now  to  say,  is  my  own  free  and  voluntary  act  and  desire."      The  sal     _ 
magistrate  having  read  over  to  the  said  prisoner  the  foregoing  statement,  inform^^;^ 
him  he  was  at  liberty  to  say  anything  he  might  wish,  and  that  it  would  be  the  sa^ 
magistrate's  duty  as  a  magistrate  to  take  it  down  in  writing.     The  said  prison- 
voluntarily  saith  as  follows  [here  followed  the  statement].     It  was  urged  that  this  stal 
mcnt  ought  not  to  be  admitted,  as  it  was  manifest  that  the  motive  which   indu( 
the  prisoner  to  make  it  was  the  offer  of  pardon.     It  was  clear  he  made  it  to 
himself  by  means  of  the  pardon.     Pollock,  C.  B. :  *'  I  collect  from  the  dccisioiL 
Rfy.  V.  JSoswfll,(k)  that  before  a  statement  can  be  excluded  on  the  ground  tha^ 
was  made  in  the  nope  of  a  pardon,  it  must  appear  that  that  motive  was  operating 
the  ])ri.soncr's  mind,  and  in  that  case,  up  to  the  moment  when  that  was  shown^    ^j 
brothers  Patteson  and  Cresswell  held  the  statements  of  the  prisoner  to  be  recei?a.l)ic, 
j^q/^t  1   though  the  prisoner  knew  of  the  roward  and  the  promise  of  a  pardon  *h%irioe 
-'  been  offered  by  the  Secretary  of  State ;  but  when  it  appeared  that  Boswef 
had  made  the  communication,  stating  ''  he  saw  no  reason  why  he  should  suffer  kr 
the  crime  of  another,  and  that  as  government  had  offered  a  free  pardon  to  anjof 
the  parties  concerned,  who  had  not  struck  the  blow,  he  would  tell  all  about  tbe 
matter,"  it  was  held  that  the  statement  was  inadmissible,  as  it  appeared  that  the 
prisoner  was  influenced  by  the  hope  of  pardon  held  out  by  authorized  parties.    In 
the  present  case  the  chaplain  said  to  the  prisoner,  afler  the  pardon  had  been  allnded 
to,  that  ho  hoped  he  would  understand  that  he,  the  chaplain,  could  offer  him  do 
inducement ;  it  must  be  his  own  free  and  voluntary  act,  and  what  the  magistrate 
said  to  him  is  very  nearly  to  the  same  effect.     I  think  that  the  statement  of  the 
prisoner  must  be  received."^/) 

Moore  and  Blackburn  were  tried  for  a  murder.  The  chief  constable  had  received 
three  anonymous  letters;  No.  1  on  the  29th  of  October,  No.  2  on  the  3d  of 
November,  and  No.  3  on  the  8th  of  that  month ;  on  the  12th  Mooi;e  was  examiDw 
as  a  witness  against  Blackburn  before  the  magistrates ;  and,  on  his  leaving)  th* 
chief  constible  told  him  that  he  was  not  satisfied  with  the  way  he  had  given bi* 
evidence;  Moore  said  that  he  had  more  to  state,  and  was  desired  to  put  it  on  pap^* 
and  the  next  day  a  paper  was  produced,  which  Moore  said  he  had  written.  Tbe 
chief  constable  then  said,  *'I  arrest  you  as  the  writer  of  several  anonymous  letters, 
showing  a  guilty  knowledge  of  the  murder."  Moore  said  he  had  written  the  letter 
Nos.  1  and  2,  and  the  chief  constable  believed  No.  3  to  be  in  his  handwriting-  ^ 
large  reward  had  been  offered  to  any  one  giving  private  information  of  the  murdeTi 
and  a  reward  and  free  pardon  by  government  for  any  accomplice  not  the 
actual  murderer ;  and  a  handbill  had  been  circulated,  dated  Nov.  4,  stating  tbff^ 
rewards  and  pardon.  Moore  had  received  a  shilling  a  day  by  the  direction  of  th* 
chief  constable  whilst  he  was  a  witness,  as  he  stated  he  was  starving.     The  clu<^ 

(*)  Supra,  (1)  Reg.  v.  Dingley,  1  C   &  K.  637  (47  E.  0.  L.  R.). 
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told  Moore  repeatedly,  when  ho  was  treated  as  a  witness,  that  he  must 
truth ;  but  he  never  offered  hiui  any  inducement  to  make  any  statement. 
d  that  these  letters  and  statements  were  admissible;  they  were  not  con> 
ut  merely  statements  made  to  get  others  implicated.     The  governor  of  the 

notes  made  at  the  time,  afterwards  deposed  to  a  statement  made  by  Moore 
iistrates'  room  at  the  gaol,  four  days  after  he  was  charged  with  the  mur- 
is  time  a  printed  copy  of  the  handbill  offering  the  rewards  and  pardon 
ing  up  in  the  room,  and  the  contents  were  known  to  the  prisoner,  who 
,  both  before  and  after  this  statement,  asked  the  governor  whether  he 
e  (the  prisoner)  could  give  evidence,  but  he  never  said  that  he  made  the 

in  that  expectation,  or  in  hope  of  getting  the  reward,  and  the  gaoler  on 
ns  told  him,  before  he  said  anything,  that  his  statements  would  be  iised 
m.  Talfourd,  J.,  received  the  statement  at  the  time ;  but  the  following 
tated  that  he  had  consulted  Williams,  J.,  and,  upon  mature  consideration, 
dcred  that  all  the  statements  were  admissible,  with  the  exception  of  that 
he  gaoler.  As  it  appeared  that  at  the  time  it  was  made  the  hand-  r^q^f* 
a  the  room,  and  the  prisoner  had  the  notion  that  he  would  be  '- 
IS  a  witness  for  the  Crown,  they  were  of  opinion,  on  mature  consideration, 
statement  was  inadmissible,  and  he  should  therefore  expunge  it  from  his 

soner,  who  was  indicted  with  several  others  for  burglary,  sent  for  a  magis- 
!l  him  he  had  something  to  communicate  to  him.  The  magistrate  acted 
r\iew  with  great  caution,  and  warned  the  prisoner  not  to  say  anything 
I  criminate  himself,  as  what  he  said  would  be  taken  down  in  writing,  and 
3f  against  him  on  his  trial.     The  prisoner  replied  he  did  not  care,  as  he 

the  witness  knew  all.  Upon  cross-examination,  it  appeared  that  the 
ad  been  confined,  after  his  arrest,  in  the  same  cell  with  another  person, 
ith  the  same  crime,  who  had  confessed  and  been  admitted  queen's  evi- 
i  prisoner  was  aware  of  this,  and  it  was  to  that  he  alluded  when  he  said 
tew  the  witness  knew  all,  and  that  it  was  from  the  statement  made  by  the 
o  had  been  admitted  queen's  evidence  that  the  prisoner  was  examined, 
onfessiou  taken  down.  It  was  insisted  that,  under  these  circumstances, 
sion  was  not  admissible,  as  the  caution  given  by  the  magistrate  did  not 
have  had  the  effect  of  removing  from  the  prisoner's  mind  all  the  influences 
lid  have  invalidated  the  confession,  and  that  there  was  a  reasonable  cause 
i  prisoner  to  believe  that  if  he  made  a  confession  he  would  be  put  in  the 
tion  with  the  other  person  who  had  done  so.     Crompton,  J.,  received  the 

observing  that  the  magistrate  stated  that,  as  far  as  he  knew,  the  prisoner 
ird  voluntarily;  that  a  mere  formal  caution  from  a  magistrate  would  not 
It  to  set  up  a  confession,  if  it  appeared  that  such  confession  was  made 
'Jistlui't  impression  of  a  previous  jrromise  or  threat^  but  that  it  did  not 
t  there  was  any  previous  inducement  whatever.  If  there  were  any  threats 
jf  before,  or  any  promises  held  out,  the  distinct  caution  given  by  the 

was  sufficient  to  obviate  them.     It  was  in  effect  telling  the  prisoner  that 
:et  no  benefit  from  his  confession,  and  that  he  should  consequently  dismiss 
lind  all  expectation  of  getting  any,  if  any  such  be  had.(w) 
hat  shall  be  considered  as  a  threat,  saying  to  a  prisoner  that  it  would  be 
lim  if  he  did  not  confess,  is  sufficient  to  exclude  a  confession. (o)     So  a 

induced  by  saying,  '•  Unless  you  give  me  a  more  satisfactory  account,  I 
ou  before  a  magistrate,"  ox{p)  by  saying,  *'  That  unfortunate  watch  has 
I,  and  if  you  do  not  tell  nie  who  your  partner  was,  I  will  commit  you  to 

V.  Blackburn,  G  Cox  C.  C.  338. 

an's  case,  Joy  27  ;  1  Ir.  Circ.  Rep.  177.  In  this  case  there  were  similar  con- 
ide  by  all  the  prisoners,  under  circumstances  precisely  similar,  and  they  were 
d.  "  It  is  not  improbable,"  observes  Mr.  Joy,  "  that  in  this  case  the  prisoner 
:d  to  make  the  confession  by  what  his  fellow-prisoner  had  done,  and  by  hU 
n  admitted  queen's  evidence,  but  n^o  promise,  threat,  or  inducement  was  held 
person  in  authority  calculated  to  make  bis  confession  untrue:"  Joy  28. 
t  P.  C.  c.  IG,  s.  94,  p.  65U.  (/>)  Thompson's  case,  1  Leach  291. 
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4cQ^7n  prison  as  soon  as  wc  get  to  Newcastle ;  you  *are  a  damned  villain,  and  the 

*  -■  gallows  is  painted  in  your  face,"(^)  cannot  be  given  in  evidence.  So  whew 
a  prosecutrix  said  to  her  servant  girl,  who  was  in  custody  on  a  charge  of  adminis- 
tering poison  to  her,  "Jane,  now  you  see  the  eflfects  of  your  wickedness;  you  will 
be  to  go  from  here  to-morrow  morning  to  Stourbridge  to  the  magistrates,  and  Dot 
return  again."  The  girl  answered,  '*  Sooner  than  I  will  go  from  here  or  any  where 
else,  I  will  toll  the  truth ;''  and  the  prosecutrix  said,  *'  That  is  what  I  want,"  aod 
the  prisoner  then  made  a  statement;  it  was  held  that  the  statement  was  inadmissible, 
because  it  was  made  to  prevt^nt  her  being  taken  before  the  magbtrate8.(r) 

A  boy,  between  eight  and  nine  years  old,  was  thus  questioned  by  a  policeman : 
"Have  you  ever  been  to  school?"  lie  said  "Yes."  "Do  you  know  what  will 
become  of  you  if  you  tell  a  falsehood  T*  "  Yes ;  I  shall  go  to  hell."  "  Do  joo 
think  God  knows  everything  that  is  done?"  "Yes."  "Do  you  think  he  knows 
who  set  fire  to  the  haystack  ?"  The  boy  did  not  answer,  but  began  to  cry.  The 
policeman  then  asked  whether  he  could  give  any  information  about  the  fire,  and 
told  him,  before  he  made  any  statement,  he  should  apprehend  him  upon  a  charge  of 
Betting  fire  to  Mr.  Wright's  ricks.  After  that  the  boy  made  a  statement.  Cress- 
well,  J.,  after  consulting  Williams,  J.,  said,  "  It  seems  to  us  both  too  hazardous  to 
admit  this  evidence.  It  is  impossible  not  to  say  that  what  passed  may  have  acted 
upon  the  boy's  mind  as  a  threat."(«) 

If  the  words  used  to  a  prisoner  be  such  that  he  might  consider  them  as  a  threat 
a  confei<sion  is  not  admi^ible.  The  prisoner  being  in  custody  on  a  charge  of  arson, 
he  was  told  that  "  he  ought  to  tell  whatever  was  the  truth,  but  he  must  be  reij 
careful,  as  he  was  sure  to  be  committed,"  on  which  he  made  a  statement  Taun- 
ton, J.,  doubted  whether  the  words  used  might  not  be  construed  as  a  threat,  and 
having  consulted  Littlcdale,  J.,  said,  "We  think  as  the  words  were  so  aoibiguoos 
that  they  might  be  considered  by  the  prisoner  as  a  threat,  the  evidence  ought  not 
to  be  given. "(^) 

Where  a  prisoner  had  been  taken  into  custody  by  a  constable  without  a  warrant, 
and  detained  by  him  in  durance  for  four  days,  and  during  his  confinement  a  con- 
fession was  obtained  under  certain  promises,  and  on  the  pa^t  of  the  prosecution  it 
was  attempted  to  be  shown  that  the  confession  was  voluntary,  and  not  made  under 
such  promises;  Holroyd,  J.,  said,  "  Even  if  that  were  so,  the  fact  of  ita  having  been 
made  while  in  -unlawful  custody  rendered  it  unavailing ;"  and  there  being  no  suffi- 
cient evidence  without  it,  he  directed  an  acquittal. (w) 

Where  the  prisoner  was  indicted  for  sheep  stealing,  and,  prior  to  his  examination 
,^«^Q^  before  the  magistrate,  his  wife  volunteered  a  *confes8ion  of  the  particulars  of 
'  the  robbery;  and  on  the  prisoner  being  brought  up  for  examination, the 
magistrate  told  him  that  his  wife  had  already  confessed  the  whole,  and  that  there 
was  quite  case  enough  against  him  to  send  a  bill  before  a  grand  jury,  and  then 
asked  him  what  he  had  to  say.  The  prisoner  immediately  confessed  his  guilty  and 
stated  several  facts,  which  had  been  previously  deposed  to  by  his  wife.  It  ^^ 
objected  that  this  confession  could  not  be  received,  inasmuch  as  the  magistrates 
address  to  the  prisoner  when  he  was  brought  before  him  to  be  examined  was  in  the 
nature  of  a  menace.  But  Parke,  J.,  overruled  the  objection,  saying  he  considered 
it  rather  as  a  caution.Ct?) 

If  a  confession  has  been  obtained  from  the  prisoner  by  undue  means,  any  state- 
ment afterwards  made  by  him  under  the  influence  of  that  confession  cannot  be 
admitted  as  evidence. 

(q)  Rex  V.  Parratt,  4  C.  &  P.  670  (19  E.  C.  L.  R.),  Alderson,  J. 

(r)  Rex  V.  Griffiths,  MSS.  C.  S.  G. ;  Worcester  Sum.  Ass.  1832.  Bosanquet,  J. ;  8.  c,** 
Rex  V.  Richards,  5  C.  &  P'.  318  (24  K.  C.  L.  R.).     See  this  case  more  fully,  pott,  P-  38<- 

(«)  Reg.  \K  Day,  2  Cox  C.  C.  209 ;  Rex  v.  Griffiths,  supra,  and  Reg.  ».  Heam,  C.  *  >*•  ^^ 
(41  E.  C.  L.  R.),^o«/,  p.  395,  were  cited. 

(t)  Rex  V.  Williams,  Gloucester  Spr.  Ass.  1832,  MSS.  C.  S.  G. 

\u)  Ackroyd's  case,  1  Lew.  49.  This  decision  has  been  questioned,  and  it  hu  beeBO*" 
served  that,  ''  if  the  prisoner  were  to  believe  the  apprehension  unlawftil,  that  would  ibak* 
him  careful  not  to  disclose  anything  against  himself;  if  he  should  suppose  it  lawful,  th*t 
also  would  make  him  careful  not  to  make  his  aituation  worse,  nor  in  any  respect  to  pi^ 
jadice  himself:"  1  Phill.  Ey.  407,  and  see  Rex  v.  Thornton, />o«<,  p.  399. 

(v)  Wright's  case,  1  Lew.  48. 
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In  the  case  of  Rex  v.  NtUey(w)  the  prisoner  was  suspected  of  setting  fire  to  an 
uthouse ;  her  mistress  pressed  her  to  confess,  and  told  her,  among  other  things,  if 
lie  would  repent  and  confess  God  would  forgive  her,  but  she  concealed  from  her 
lat  she  would  not  forgive  her  herself;  she  confessed.  The  next  day,  another  per- 
)D  in  her  mistress's  sight,  though  out  of  her  hearing,  told  her  her  mistress  said 
le  had  confessed,  and  drew  from  her  a  second  confession.  Lord  Eldon,  C.  J., 
lowed  the  confessions  in  evidence,  and  the  prisoner  was  convicted.  The  jury,  on 
ftving  the  confessions  put  to  them,  said  they  thought  the  first  confession  made 
nder  a  hope  of  favor  here,  and  the  second  under  the  influence  of  having  made  the 
•St.  On  a  case  reserved,  the  judges  held  that  these  points  were  not  for  the  jury, 
it  if  Lord  Eldon  agreed  with  the  jury,  which  he  did,  the  confessions  were  not 
•ceivable ;  but  many  of  them  thought  the  expressions  not  calculated  to  raise  hope 
*  fiivor  here,  and,  if  not,  the  confessions  were  evidence.  So  in  Rex  v.  Sexton^(x) 
confession  had  been  improperly  obtained  by  giving  the  prisoner  two  glasses  of  gin : 
le  oflScer  to  whom  it  had  been  made  read  it  over  to  the  prisoner  before  the  com- 
itting  magistrate,  who  told  the  prisoner  the  offence  imputed  to  him  affected  his 
fe,  and  a  confession  might  do  him  harm.  The  prisoner  said,  that  what  had  been 
iad  to  him  was  the  truth,  and  signed  the  paper.  Best,  J.,  considered  the  second 
infession,  as  well  as  the  first,  inadmissible:  and  said,  that  had  the  magistrate 
nown  the  ofiicer  had  given  the  prisoner  gin,  he  would,  no  doubt,  have  told  the 
risoner  that  what  he  had  already  said  could  not  be  given  in  evidence  against  him, 
ad  that  it  was  for  him  to  consider  whether  he  would  make  a  second  confession. 
f  the  prisoner  had  been  told  this,  what  he  afterwards  said  would  be  evidence  against 
im ;  but  for  want  of  this  information  he  might  think  that  he  could  not  make  his 
Bse  worse  than  he  had  already  made  it,  and  under  this  impression  might  sign  the 
onfession  before  the  magistrate. 

Where  hopes  of  fevor  had  been  given,  and  the  prisoner  refused  before  the  mngis- 
rate  to  confess,  except  upon  conditions,  Mr.  J.  Buller  observed,  that  there  must  be 
eiy  strong  evidence  of  an  explicit  warning  by  the  magistrate  not  to  rely  on  any 
xpected  ♦favor  on  that  account,  and  it  ought  most  clearly  to  appear  that  r^o^q 
he  prisoner  thoroughly  understood  such  warning  before  his  subsequent  con-  ^ 
ession  could  be  given  in  evidence. (,y)  And  where  it  appeared  that,  before  a  pri- 
loner  was  asked  what  he  had  to  say,  he  was  particularly  cautioned  by  the  magistrate 
lot  to  say  anything  that  would  injure  himself,  for  whatever  he  said  would  be  taken 
lown,  and  given  in  evidence  against  him ;  but  it  also  appeared  that  a  constable, 
^ho  had  previously  induced  the  prisoner  to  make  a  confession  to  him  by  telling 
^im  it  would  be  better  to  confess,  had  been  examined  before  the  magistrate, 
^nd  in  his  examination  had  stated  that  he  had  told  the  prisoner  that  it 
^ould  be  better  to  confess,  and  had  also  stated  all  the  prisoner  had  said 
to  him  in  consequence;  all  which  had  been  taken  down  and  read  over  to 
the  prisoner  before  he  made  his  statement.  Littlcdale,  J.,  refused  to  allow 
the  statement  to  be  given  in  evidence,  as  the  caution  given  by  the  magistrate  was 
»K>t  sufficient  to  obviate  the  effect  of  the  inducement  used  by  the  constable. (2)  But 
where  a  constable  proved  that  he  had  given  the  prisoner  a  handbill,  offering  a 
Inward  to  any  accomplice  who  would  give  information  on  the  subject  of  the  robbery, 
^nd  the  handbill  had  been  read  over  to  the  prisoner,  who  made  a  statement  which 
the  constable  took  in  writing  \{zz)  when  the  prisoner  was  examined  before  the 
magistrate  this  statement  was  incorporated  into  the  constable's  deposition.  The 
prisoner  was  then  told  that  anything  he  said  would  bo  taken  down,  and  might  bo 
^^  against  him,  and  the  prisoner  said  that  the  statement  to  the  constable  was 
<|iute  true.     It  was  objected  that  the  last  statement  would  not  make  the  statement 

(»)  1  Burn.  J.,  Doyl.  &  Wms.  1086.  (z)  1  Burn.  J.,  Doyl.  k  Wms.  1085. 

(y)  2  East  P.  C.  658. 

U)  Rex  r.  Smith,  Worcester  Spr.  Ass.  1830,  MSS.,  C.  S.  G.  It  is  to  be  observed,  that 
notoDljwas  there  no  express  caution  given  in  this  case  not  to  rely  on  the  promise  made, 
hat  that  bj  receiving  the  previous  confession  in  evidence  the  mapstrate  treated  it  as  if  it 
had  been  properly  obtained,  and  the  prisoner  mijj^ht  therefore  well  conceive  that  a  subse- 
^vent  coDfefsion  could  do  him  no  injury,  and  mi};rht  possibly  be  better  for  him;  and  see  the 
'^ORofthe  same  learned  judge  in  Kex  v.  Gi\ha,m.  potlj  p.  400. 

(o)  Tindaly  C.  J.|  rejected  this  statement. 
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to  which  it  referred  evidence.  The  recognition  of  an  inadmissible  statement  codd 
not  make  it  admissible.  Tindal,  C.  J. :  "•  The  impression  made  by  the  constable 
was  aflerwards  removed  by  the  caution  given  by  the  committing  magistrate ;  and 
then  the  prisoner  adopts  his  former  statement.  It  is  just  the  same  as  if  the  pri- 
soner had  repeated  it  or  written  it  down  de  novo  after  the  caution,  and  then  its 
admissibility  could  not  have  been  questioned/'(a)  And  where  the  prosecutor, 
before  the  prisoner  was  taken  before  a  magistrate,  promised  him  that  if  ho  would  t«ll 
the  truth  he  would  do  what  he  could  for  him ;  and  when  before  the  magistrate,  who 
wns  not  informed  of  this  promise,  he  was  cautioned  not  to  say  anything  to  criminate 
himself.  Park,  J.  A.  J.,  thought  the  confession  made  before  the  m^strate 
scarcely  admissible,  as  there  should  have  been  an  explicit  and  express  warning 
♦•^ROl  ^S^^"'*^^  ^^^  promise  which  had  been  made  by  the  pro8ecutor.(6)  So  *where^ 
-'  a  confession  had  been  obtained  from  a  prisoner,  after  his  apprehension,  by* 
his  master  and  the  magistrates,  by  menaces  and  promises,  and  when  the  prisoner 
was  in  gaol  the  witness,  who  was  also  a  magistrate,  went  to  him,  and  the  prisoner  in 
his  presence  signed  a  written  confession ;  but  it  did  not  appear  that  he  was  cau- 
tioned, nor  what  length  of  time  had  elapsed  after  the  former  confession ;  and  the 
witness  stated  that  he  believed  that  the  written  confession,  taken  by  him  from  the 
prisoner,  was  given  in  consequence  of  the  impressions  previously  made  on  his  mil 
by  his  master ;  the  confession  was  rejected.(c) 

Upon  an  indictment  for  murder  it  appeared  that  the  prisoner  worked  atacoUien 
and  some  suspicion  having  fallen  upon  him,  the  overlooker  charged  him  with  th- 
murder.     The  prisoner  denied  having  been  near  the  place.     Presently  the  ove^-, 
looker  called  his  attention  to  certain  statements  made  by  his  wife  and  sister, 
were  inconsistent  with  his  own.  and  added,  "  There  is  no  doubt  thou  wilt  be  foui 
guilty ;  it  will  be  better  for  you  if  you  will  confess.*'     A  constable  then  came  in,  ai 
said  to  the  overl(x)ker,  in  a  tone  loud  enough  for  the  prisoner  to  hear,  "  Robert, 
not  make  him  any  promises."     The  prisoner  then  made  a  confession.     Patteson, 
*'  That  will  not  do.     The  constable  ought  to  have  done  something  to  remove 
impression  from  the  prisoner's  mind."     The  overlooker,  in  about  ten  minutes, 
livered  the  prisoner  to  the  constable  of  the  township.     The  constable  stated,  tl 
when  he  received  the  prisoner,  the  overlooker  told  him  (but  not  in   the  prisons 
hearing)  that  the  prisoner  had  confessed.     That  he  took  the  prisoner  to  hia  hoi 
and  there  said,  ^'  I  believe  Sherrington  has  murdered  a  man  in  a  brutal  manm 
That  the  wife  and  brother  of  the  prisoner  were  there,  and  said  to  the  prisoi 
"  What  made  thee  go  near  the  cabin  ?"     That  the  prisoner  in  answer  made  a  st 
ment  similar  in  effect  to  the  one  he  had  made  before.     That  he  used  neither  proc^—raiise 

nor  threat  to  induce  the  prisoner  to  say  anything.     But  that  he  did  not  can tfon 

him.     That  it  was  not  more  than  five  minutes  after  he  received  the  prisoner  into 

his  charge  that  the  prisoner  made  the  8tat<;ment.     That  he  was  not  aware  that=—  the 
overlooker  had  held  out  any  inducement.     That  the  overlooker  was  not  pr^K  i^seot 
whiMi  the  statement  was  made.     For  the  prisoner  it  was  submitted  that  the  8e^Kk)0(f 
confession  must  be  taken  to  have  been  made  under  the  same  influence  as  the      'f^r^ 
Patteson,  J. :  *'  There  ought  to  be  strong  evidence  to  show  that  the  impression  i»-  "iicier 
which  the  first  confession  was  made  was  afterwards  removed,  before  the  second,     con- 
fession can  be  received.     I  am  of  opinion,  in  this  case,  that  the  prisoner  must  b^  con- 
sidered to  have  made  the  second  confession  under  the  same  influence  as  hemaAetbe 
first ;  the  interval  of  time  being  too  short  to  allow  of  the  supposition  that  it  was  the 
result  of  reflection  and  voluntary  determination/'  and  the  statement  was  rejecte^i.^t/^ 

And  so  where  the  prisoner  was  indicted  for  stealing  two  hams,  and  the  oonfftab/e, 
having  a  search  warrant,  found  the  hams  in  the  prisoner's  house  ;  and  thereupon, io 

(a)  Reg.  V.  Horner,  1  Gox  .  C.  364.    No  notice  was  taken  of  the  statement  having'  been 
incorporated  in  the  deposition  of  the  constahle,  and  therefore  treated  bj  the  majri*"*^ 
us  lawfully  obtained  ;   and  Rex  v.  Smith,  supra^  was  not  cited,  though  a  decision  directJj 
in  point  the  other  way,  and  resting,  be  it  said  (with  all  deference  to  that  very  great  jadge, 
(y.  J.  Tindal).  on  very  sound  reasons. 

{b)  Rex  V.  (.'omfiscm.  Worcester  Spr.  Ass.  1829,  MSS.  C.  S.  G.  The  learned  jodge  left 
it  to  the  jury  to  say  whether  the  prisoner  had  sufficient  warning  before  the  jattlce  or  not 
This  course  secui-*  to  have  been  erroneous.     See  Rex  v.  Nute,  ante^  p.  378. 

(r)  BjITs  case,  .Joy  71  ;  M'Null  Ev.  A\i.  {^d )  Sherrington's  case,  2  Lew.  123. 
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the  presence  of  one  of  the  prosecutors,  said  to  the  prisoner,  "  You  had  better  tell  all 
uboat  *it ;"  the  prisoner  then  made  a  confession ;  which  it  was  admitt^  r*^Rl 
could  not  be  received  in  evidence.  In  the  afternoon  of  the  same  day  another  ^ 
of  the  prosecutors  went  to  the  house  of  the  prisoner  and  entered  into  conversation 
with  her  about  the  hams,  when  she  repeated  the  confession  she  had  made  to  the 
constable  in  the  morning,  but  no  promise  or  menace  was  on  this  occasion  held  out 
to  her.  Tauntm,  J.,  said,  "  I  am  clearly  of  opinion  that  the  confession  is  not 
receivable;  it  being  impossible  to  say  that  it  was  not  induced  by  the  promise  which 
the  constable  miide  to  her  in  the  morning."(c) 

So  where  the  prisoner  was  indicted  for  stealing  money,  the  property  of  Mrs. 
Cooper,  her  mistres;*:  the  money  was  stolen  on  a  Monday  evening,  and  the  prisoner 
being  suspected,  Mrs.  Cooper  told  her  on  that  evening  that  she  would  forgive  her 
if  she  told  the  truth ;  on  the  next  day,  Tuesday,  the  prisoner  was  taken  before  a 
magistrate,  but  Mrs.  Cooper  not  appearing  against  her,  she  was  discharged  and 
placed  under  her  brother's  care ;  after  that  she  made  a  statement.     Mrs.  Cooper  did 
not  on  the  Tuesday  tell  the  prisoner  that  she  would  not  forgive  htr,  nor  that  anything 
she  said  would  be  given  in  evidence  against  her;  and  Patteson,  J.,  held  that  this 
statement  could  not  be  given  in  evidence.     On  the  Wednesday  morning  Houlton, 
a  superintendent  of  police,  went  with  Mrs.  Cooper  to  the  Bridewell  where  the  pri- 
soner was,  and  Houlton  told  the  prisoner,  in  the  presence  of  Mrs.  Cooper,  that  she 
i^as  not  bound  to  say  anything  unless  she  liked,  and  that  if  she  had  anything  to 
»aiy  Mrs.  Cooper  would  hear  her.     Houlton  did  not  know  at  this  time  that  Mrs. 
Cooper  had  promised  to  forgive  her  if  she  would  tell  the  truth,  and  he  did  not  tell 
t  lie  prisoner  that  if  she  said  anything  it  might  be  given  in  evidenco  against  her. 
I^atteson,  J.,  after  observing  that  MeyneWs  case(/)  was  the  nearest  to  the  present, 
aclded,  "  I  think  that  the  statement  of  the  prisoner  is  not  receivable  in  evidence. 
If  Mrs.  Cooper  had  not  been  present  when  the  statement  was  made,  it  might  have 
l>eeD  different;  but  I  think  that  as  Mrs.  Cooper  was  present,  and  the  interval  of 
t;ime  was  only  from   the  Monday  to  the  Wednesday,  the  impression   produced  by 
^Itb.  C<x)per's  promise  of  forgiveness  on  the  Monday  evening  must  bo  considered  as 
^s^aUX  operating  on  the  prisoner's  mind.'Y.^')     So  where  the  prosecutor  in  the  pre- 
sence of  a  constable  told  the  prisoner  it  would  be  better  for  him  to  tell  the  truth, 
«^«  it  would  save  the  shame  of  a  search  warrant  in  his  house,  and  he  then  made  a 
o>onfe8sion.(A)     The  constable  then  took  the  prisoner  up  stairs,  and  had  some  con- 
v-^rsation,  in  the  absence  of  the  prosecutor,  with  the  prisoner,  and  he  then  made 
iLDother  confession. (^)     Half  an  hour  afterwards,  on  the  constable  taking  the  pri- 
«*oner  to  the  station,  he  cautioned  him,  in  the  absence  of  the  prosecutor,  not  to  say 
a^nything  against  himself,  and  a  confession  then  made  was  held  inadininsible,  as  it 
"^as  not  clear  that  the  influence  of  the  inducement  was  removed. (i)     So  where  one 
f>ri8oner  had  said  to  another  in  the  presence  of  a  constable  that  he  had  better  speak 
t-lie  truth,  and  he  *then  made  a  statement.(y)  and  two  or  three  hours  after-   r^ooo 
'^ards  another  constable  had  said  to  the  prisoner  who  had  made  the  state-   ^ 
ixient,  *'You  need  not  say  anything  unless  you  like;"   Wightman,  J.,  held  that  a 
Matement  then  made  was  inadmissible,  as  being  connected  with  the  same  induce- 
ment as  the  former.(A;) 

Where  a  policeman  said  to  the  prisoner,  who  was  charged  with  the  murder  of  a 
bwtard  child,  **  You  had  better  tell  all  about  it ;  it  will  save  trouble ;"  and  then  put 
cfuestions  to  her;  Erie,  J.,  held  that  her  answers  were  inadmissible;  but  a  superin- 
tendent of  police  having  afterwards,  about  the  same  time,  gone  to  the  prisoner,  and, 
without  cautioning  her,  put  certain  questions  to  her ;  but  it  did  not  appear  that  he 
1^  referred  to  her  statements  to  the  policeman ;  she  had,  however,  said  when  she 
«aw  him,  "  Ah,  I  expected  you :"  and  the  questions  related  to  the  number  of  her 
^^luldren,  and  especially  what  had  become  of  the  youngest,  with  whose  murder  she 

(()lUjiieir8  case,  2  Lew.  122.  (/)  Supra, 

MReg.  9.  Hewett,  C.  k  M.  534  (41  E.  G.  L.  R.). 

W  Etch  of  these  coDfessions  was  rejected. 

WHec.  r.  Collier,  3  Cox  C.  C.  57,  Williams,  J. 

(/)  This  was  rejected  at  the  trial. 

(^)  Keg.  V.  MUlen,  3  Cox  C.  C.  507.    See  this  case  on  the  other  poiot,  po9i^  p.  388. 
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was  charged,  and  whether  she  had  been  at  Colchester  on  a  particular  day;  Erie,  J^ 
after  contiultiug  Wightman,  J.,  held  that  the  answers  were  admissible. (/) 

Wlujre  a  person  in  superior  authority  holds  out  an  inducement  to  a  prisons  to 
confess,  a  confession  made  to  a  person  in  inferior  authority  is  not  admissible,  e8p^ 
cially  if  such  person  do  not  give  the  prisoner  any  caution.  Upon  an  indictment 
for  arson,  it  appeared  that  the  committing  magistrate  had  told  the  prisoner  that,  if 
he  would  make  a  disclosure,  he  would  do  all  that  he  could  for  him^.  The  prisoner, 
after  he  was  committed,  made  a  statement  to  the  turnkey  of  the  gaol,  who  had  held 
out  no  inducement  to  him  to  confess,  and  had  not  given  him  any  caution  nut  to 
confess.  Parke,  J.,  ''I  think  I  ought  not  to  receive  the  evidence,  after  what  Mr. 
Simeon  (the  committing  magistrate)  said  to  the  prisoner,  more  especially  as  the 
turnkey  did  not  give  any  caution  to  the  prisoner."! m) 

But  although  such  improper  inducements  may  have  been  held  out  to  a  prigooa 
as  would  exclude  a  confession  made  under  their  influence,  yet  if  the  court,  taking 
into  consideration  all  the  circumstances  of  the  case,  should  be  of  opinion  that  at  the 
time  a  confession  was  made  such  inducements  had  ceased  to  operate  upon  the  mind 
of  the  prisoner,  such  confession  will  be  admissible.  In  determining  whether  ta 
inducement  has  ceased  to  operate,  it  will  be  material  to  consider  the  nature  of  soch 
inducement,  the  time  and  circumstances  under  which  it  was  made,  the  situation  of 
j,5„Qo-|  the  person  making  it,  *the  time  which  has  intervened  between  the  induce- 
-'  ment  and  the  confession,  and  whether  there  has  been  any  caution  given,  and 
if  so,  whether  that  caution  has  been  given  generally,  or  expressly  and  specifically 
with  reference  to  the  inducement  held  out.  Thus  where  it  appeared  that  the  pri- 
soner, on  being  taken  into  custody,  had  been  told  by  a  person  who  came  to  assist 
the  constable  that  it  would  be  better  for  him  to  confess,  but  that,  on  his  being  exam- 
ined before  the  committing  magistrate  on  the  following  day,  he  was  frequently 
cautioned  by  the  magistrate  to  say  nothing  against  himself,  a  confession  under  these 
circumstances  before  the  magistrate  was  held  to  be  clearly  admi8sible.(n) 

Where  it  appeared  that  a  constable  told  the  prisoner  he  might  do  himself  some 
{rood  by  confessing;  and  the  prisoner  afterwards  asked  the  magistrate  if  it  would 
benefit  him  to  confess;  on  which 'the  magistrate  said  he  could  not  say  it  would,  and 
the  prisoner  then  declined  confessing;  but  afterwards,  on  his  way  to  prison,  he  made 
a  confession  to  another  constable;  and  he  confessed  again  in  prison  to  another 
magistrate) ;  the  judgos  were  unanimous  in  holding  that  the  confessions  were  admis- 
sible in  evidence,  on  the  ground  that  the  magistrate's  answer  was  sufficient  to  effice 
any  expectation  which  the  constjible  might  have  raised. (o)  Nor  is  it  any  objection 
to  a  confession  made  before  a  magistrate,  that  the  prosecutor  who  was  prescut  fiflt 
desired  the  prisoner  to  speak  the  truth,  and  suggested  that  he  had  better  speak  oat, 
provided  the  magistrate  or  his  clerk  immediately  checked  the  prosecutor,  desiring 
the  prisoner  not  t<^  regard  him,  but  to  say  what  he  thought  proper.(j>) 

Where  upon  an  indictment  for  murder  it  appeared  that  the  prisoner  had  sentfof 
the  coroner,  desiring  to  make  some  statement;  the  coroner  told  him  that  any  con- 
fession that  he  made  would  be  produced  against  him  on  the  trial,  and  that  no  hope 
or  promise  of  pardon  could  be  held  out  to  him,  either  by  the  government  or  by  anyone 
else.     Previous  to  this  time  a  magistrate  had  had  an  interview  with  the  prisoner, 

(l)  Reg.  V.  Cheverton,  2  F.  &  F.  833.  The  prisoner's  statement  was  that  the  father  of 
the  cliild  liad  written  for  it,  anil  that  she  had  sent  it  to  him  bj  a  woman  at  the  raili^^y 
station  at  Colchester.  The  prisoner  was  acquitted,  or  the  point  would  have  been  reserred; 
and  the  point  deserves  reconsideration. 

(to)  Rex  V.  Cooper,  5  C.  &  P.  535  (24  E.  C.  L.  R.)  The  Reporters  observe,  »*  If  a  perioi 
of  inferior  authority  cautions  a  prisoner  not  to  confess,  after  an  inducement  heldoBtbJ 
a  person  of  superior  authority,  it  is  important  to  consider  whether  a  statement  made  by* 
prisoner  under  such  circumstances  would  be  receivable  ;  as  it  seems  to  be  but  a  fair  coo* 
elusion  that  what  was  said  to  tlie  prisoner  by  the  magistrate  would  be  mnch  more  M^^J 
to  operate  on  his  mind  than  anything  subsequently  said  by  a  constable."  It  may  be  added? 
that  as  the  inferior  can  have  no  control  over  the  superior,  it  is  difficult  to  see  howt>7 
caution  by  the  interior  could  do  away  with  the  effect  of  the  indacement  by  the  sapeH<>^ 
as  the  prisoner  must  be  aware  that  the  inferior  could  have  no  power  to  prevent  the  lOpf 
rior  from  carrying  his  promise  into  effect.  See  the  ruling  of  Littledale,  J.,  in  Bex  V'^"' 
bam,/70«^  p.  400.     C.  S.  G. 

(n)  Rex  t>.  Lingate,  I  Phill.  Ev.  410,  Bayley,  J. 

(o)  Rex  V.  Rosier,  1  Phill.  Ev.  411.  (p)  R^x  v.  Edwards,  1  Phill.  Iv.  411' 
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id  had  told  him  that  if  he  was  not  the  man  that  struck  the  fatal  hlow  he  would 
36  all  his  endeavors  to  prevent  any  ill  consequences  from  falling  on  him,  if  he 
oold  disclose  what  he  knew  of  the  murders,  and  that  there  were  so  many  persons 
)noemed  in  the  transaction  that  it  would  he  made  known  hy  some  or  other  of 
lem.  The  magistrate  wrote  a  letter  to  the  Secretary  of  State  for  the  Home  Departs 
lent,  to  which  he  received  an  answer  stating  that  mercy  could  not  he  extended  to  the 
risoner,  for  reasons  that  were  therein  mentioned;  which  answer  he  communicated  to 
le  prisoner :  all  this  occurred  before  the  prisoner  sent  for  the  coroner.  It  was 
bjected  that,  although  the  inducement  that  the  magistrate  would  interest  himself 
ith  the  government  had  been  removed,  yet  there  were  two  other  inducements ; 
rst,  the  hope  that  would  arise  from  the  personal  endeavors  of  the  magistrate  ;  and, 
loondly,  the  fear  that  if  the  prisoner  did  not  confess,  some  one  else  would  tell 
sfbre  him.  Littlcdale,  J. :  ^'  I  think  that  this  declaration  is  clearly  admissible.  I 
iok  that  the  con^versation  with  the  magistrate,  after  he  received  the  Secretary 
»f  State's  letter,  and  the  caution  given  by  the  coroner,  must  be  taken  to  r^coo  i 
Lve  completely  put  an  end  to  all  the  hopes  that  had  been  held  out."(^)  So  *- 
lere  a  prisoner,  when  before  a  magistrate,  stated  that  he  had  confessed  to  two  con- 
ibles,  who  were  then  present,  and  did  not  deny  what  the  prisoner  said,  in  consequence 
their  having  told  him  that,  two  others  had  split,  and  that  he  might  as  well,  and 
at,  if  he  told  all,  he  would  be  acquitted ;  and  the  magistrate  told  him  that  he 
led  not  say  anything  before  him  unless  he  pleased,  and   that  his  confession  would 

•  hiui  no  good,  but  that  he  would  be  committed  to  prison  to  take  his  trial ;  it  was 
(Id  that  his  confession,  made  before  the  magistrate,  was  admissible,  as  it  could  not 
t  said  to  result  from  the  same  influence  as  his  confession  to  the  constiibles.(r)  So 
lere  a  prisoner,  when  in  custody,  said  to  a  magistrate  that  he  wished  to  see  his 
lest,  and  the  priest  stated  that,  observing  that  the  prisoner  appeared  greatly 
itated,  he  said  to  him,  ^^  the  evidence  at  the  inquest  was  so  clear  against  you,  there 
n  be  no  doubt  you  are  the  guilty  man.''  The  prisoner  then  stated  something  to 
e  priest,  who  thereupon  asked  the  prisoner  whether  he  had  any  objection  to  state 

the  magistrate  what  he  had  stated  to  him?  The  prisoner  said  he  had  not,  and 
le  magistrate  being  called  in,  the  prisoner  repeated  in  his  presence  what  he  had 
ated  to  the  priest.  It  was  objected  that  this  could  not  be  admitted;  whereupon 
le  magistrate  was  recalled,  and  stated  that,  on  the  evening  of  the  day  on  which  he 
id  the  said  interview  with  the  prisoner,  he  cautioned  him  not  to  say  anything  to 
imor  to  the  police  to  criminate  himself  The  magistrate  was  then  allowed  to  state 
hat  the  prisoner  said  to  him  on  thin  occasion,  which  appeared  to  be  in  every  respect 
16  same  as  what  he  had  stated  in  the  previous  interview.  The  prisoner  was  con- 
icted,  and  eleven  of  the  judges  of  Ireland  held  the  conviction  right.(«) 

Where  a  prosecutrix  said  to  her  servant  girl,  who  was  in  custody  of  a  private 
^rson  in  her  house  at  night,  on  a  charge  of  administering  poison,  *'  Jane,  now  you 
we  the  effects  of  your  wickedness ;  you  will  be  to  go  from  here  to-morrow  morning 
0  Stourbridge,  to  the  magistrates,  and  not  return  again  ;'*  on  which  the  girl  said, 

*  Sooner  than  I  will  go  from  here,  or  any  where  else,  I  will  tell  the  truth  ;'*  to 
which  the  prosecutrix  answered,  ''  That  is  all  I  want."  A  statement  then  made  was 
held  inadmissible.  On  the  following  morning  a  constable  came  to  the  house,  and 
while  there,  without  giving  her  any  caution,  said  to  the  girl,  '*  My  dear  girl,  where 
did  you  get  the  stuff  from  that  you  put  in  the  tea  and  coffee  ?"  It  was  held  that 
what  was  then  said  must  be  considered  as  being  under  the  influence  of  what  was 
^  the  night  before,  because  she  was  still  in  the  house,  and  still  in  the  hopes  that 
she  might  not  be  taken  before  the  magistrates.  The  constable  afterwards  took  her 
^  Stourbridge,  and  while  on  the  way  thither  she  made  a  statement,  without  any 
Motion  having  been  given,  or  any  inducement  having  l^een  held  out  to  her,  and  this 
^M  held  admissible,  because  the  only  hope  was  that  she  should  not  be  taken  away 
^Pom  the  house,  and  this  must  have  been  at  an  end  when  she  was  taken  r^coo- 
'•'ay  by  the  constable.(0 

(7)  Rex  V,  Clewes,  4  0.  &  P.  221  (19  E.  C.  L.  R.). 

<r)  Rex  V.  Howes,  6  C.  &  P.  404  (25  R.  C.  L.  R  ),  Lord  Denman,  0.  J. 

(«)  Bryan's  case,  Joj  73;  Jebb's  G  &  P.  C.  157. 

<l)  Rez  r.  Jane  Griffiths,  M88.  C.  S.  G. ;  s.  c,  bat  not  so  tally  reported,  Rex  v.  Richards, 

C.  k  P.  313  (24  E.  C.  L.  R.),  Bosanquet,  J. 
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Where  prisoners  were  taken  into  custody  on  the  let  of  Oct^^ber,  and  on  that  da; 
the  prosecutor  frequently  told  theui  it  would  be  better  for  them  to  confess.  The; 
were  taken  before  a  uiap;istrate  on  the  3d,  when  they  were  told  that  they  were  dc 
bound  to  say  anything,  but  what  they  did  say  would  be  tjiken  down,  and  used  afrains 
them  on  their  trials.  They  each  made  a  statement.  It  was  contended  that,  as  th 
prosecutor  did  not  tell  them  it  would  be  better  to  confess  to  him,  but  generally,  tha 
it  would  be  better  to  confess,  the  confessions  to  the  magistrate  might  be  produce 
by  that  inducement ;  Littledale,  J. :  "  It  appears  to  me  that  the  examinations  ma 
be  read.  If  I  could  see  that  the  influence  was  continuing,  I  should  not  allow  thei 
to  be  read,  but  two  days  elapsed  between  the  promise  and  the  confeBsion.  If  th 
prisoners  had  gone  before  the  magistrate  the  same  day,  I  should  hayc  thought  ths 
the  influence  was  continuing.  I  think  that  it  would  make  no  diflerenee  that  th 
promise  was  made  by  one  person,  but  the  confession  to  another/*(w)  And  whei 
the  prisoner  had  been  induced  by  promises  of  favor  to  make  a  confession,  which  wa 
for  that  cause  excluded,  but  about  five  months  afterwards,  and  aft^r  having  bee 
solemnly  warned  by  two  magistrates  that  he  must  expect  death,  and  prepare  to  mec 
it,  he  again  made  a  full  confession,  this  latter  confession  was  admitted  in  evidence.(t 
In  this  case,  upon  much  consideration  the  rule  was  stated  to  be  that,  although  a 
original  confession  may  have  been  obtained  by  improper  means,  yet  subsequent  coi 
fessions  of  the  same  or  of  like  facts  may  be  admitted,  if  the  court  believes,  froi 
the  length  of  time  intervening,  or  from  proper  warning  of  the  consequences  of  coi 
fession,  or  from  other  circumstances,  that  the  delusive  hopes  or  fears,  under  th 
influence  of  which  the  original  confession  was  obtained,  were  entirely  dispelled  (i- 
In  the  absence  of  any  such  circumstances  the  influence  of  the  motives  proved 
have  been  offered,  will  be  presumed  to  continue,  and  to  have  produced  the  cca 
fession,  unless  the  contrary  is  shown  by  clear  evidence,  and  the  confessioD  ib 
therefore  be  rejected. (as) 

With  regard  to  the  persons  whose  inducements  will  prevent  the  admissioii^ 
confessions,  it  should  seem  that  all  who  are  engaged  in  the  apprehension,  proses 
tion,  or  examination  of  a  prisoner  are  considered  as  persons  of  such  authority  t^l 
their  inducements  will  exclude  any  confession  thereby  obtained.*  Thus  an  indiim 
ment  held  out  by  the  prosecutor,(y)  the  prosecutor's  ynfc^(z)  or  his  attorney,(a^ 
*^fin  ^y  ^  constable  or  other  officer,(6)  *or  some  person  assisting  a  con8table(c) 
-•  the  prosecutor((/)  in  the  apprehension  or  detention  of  the  prisoner,  or  l>j 
magistrate  acting  in  thebusiness,(e)  or  other  magistrate,(/)  or  magistrate's  clerk, (/, 
or  by  a  gaolcr(/f)  or  chaplain  of  a  gaol,(t )  or  by  a  person  having  authority  over  tb 
prisoner,  as  by  the  captain  of  a  vessel  to  one  of  his  crew,(y)  or  by  a  master  o; 
mistress  to  a  servant,(^)  or  by  a  person  having  authority  in  the  matter,(/)  or  bj  a 

(m)  Rex  V.  Nicholls  and  Edwards,  Monmouth  Spr.  Ass.  1830,  MSS.  C.  S.  G. 

<v)  Guild's  case,  5  Halst.  IG3,  168,  as  stated  Greenl.  Ev.  257. 

(w)  Greenl.  Ev.  257,  citing  Guild's  case,  5  Halst.  180. 

(z)  Greenl.  Ev.  257,  citing  Roberts'  case,  1  Devereux  R.  259,  264. 

(y)  Thompson's  case,  1  Leach  291,  a«/«,  p.  376;  Cass's  case,  Ibid.  293,  note  (a),  fl«/«.  P- 
368,  and  many  other  cases. 

(2)  Rex  V.  Upchurch,  R.  &  M.  0.  C.  R.  465,  post,  p.  389. 

(a)  1  Phill  Ev.  407  ;  Reg.  v.  Croydon,  2  Cox  C.  C.  67,  an  attorney  endeavoring  to  di^ 
cover  some  burglars  for  the  purpose  of  prosecution,  antej  p.  368. 

{b)  Rex  V.  8exton,  1  Burn.  J.,  D.  &  Wms.  1086. 

(c)  1  Phill.  Ev.  407.  (rf)  Rex  v.  Stacey,  MSS.  C.  S.  G.,  infra,  note  (nj. 

(e)  I  Phill.  Ev.  407. 

(/•)  Rex  V.  Clewes.  4  C.  &  P.  221  (19  E.  C.  L.  R.),  ante,  p.  384. 

iff)  Rex  V   Drew,  8  C.  &  P.  140  (34  E.  C.  L.  R.),  ante,  p.  371. 

(A)  Rex  V  (lilhtim,  po^t,  p.  400.  (t)  Ilex  p.  Gilham,  *upra, 

(j)  Rex  V.  Parratt,  4  0.  &  P.  570  (19  E.  C.  L.  R.). 

{k)  Rex  r.  Upchurch,  supra;   Reg.  v.  Taylor,  8  C.  &  P.  733  (34  E.  C.  L.  R.). 

(/)  1  Phill.  Ev.  407. 


1  Where  one  of  the  company  engaged  in  the  apprehension  of  a  prisoner,  in  the  presw^ 
of  the  officer  and  the  prosecutor,  held  out  promises  of  benefit  to  him.  under  the  ioflo^^ 
of  which  he  made  a  confession,  it  was  held  that  such  confession  was  not  admissible  v 
evidence :  Morehead  r.  State,  9  Humph.  635. 
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person  id  the  presence  of  one  in  authority  with  his  assent,  whether  direct  or 
implied, (m)  will  be  sufficient  to  exclude  a  confession  made  in  consequence  of  such 
inducement. 

A  person  who  has  accompanied  the  prosecutor  in  pursuit  of  a  prisoner  is  a  person 

in  authority,  so  that  his  inducement  will  exclude  a  confession.     The  prisoner,  when 

taken  into  custody,  was  told  by  a  person  who  had  accompanied   the  prosecutor  in 

pursuit  «»f  the  prisoner  that  it  would  be  better  for  him  to  confess ;  but  it  w;is  urged 

that,  as  he  was  a  person  who  had  no  authority  to  interfere,  the  confession  was 

aidniissible.     Littledale,  J. :  "  That  applies  to  mere  strangers;  here  the  person  went 

with  the  pro8ecut<jr,  and  was  acting  with  his  authority  and  sanction."     The  confes- 

fijsion  was  rt»jected.(w) 

Where  a  felony  was  committed  on  board  a  ship  by  the  prisoner,  one  of  the  crew, 

r^  awards  another  of  the  crew,  and  the  master  of  the  ship  threatened  to  apprehend 

t  tiQ  prisoner,  it  was  held  that  this  threat  excluded  a  confession ;  for  the  offence 

l>«jing  a  felony,  and  a  felony  having  been  actually  committed,  the  master  had  power 

t:  OP  apprehend  tbe  prisoner  on  reasonable  suspicion  that  he  was  guilty. (o) 

Where  a  constable,  who  had  a  prisoner  in  cust^)dy  on  a  charge  of  murder,  placed 
Ib  «r  in  the  custody  of  a  woman  whilst  he  went  to  the  inquest,  to  prevent  her  going 
tm  "«f«y.  and  the  woman  held  out  an  inducement  to  her,  it  was  held  that  a  statement 
ade  in  consequence  was  not  admissible,  as  it  was  made  after  an  inducement  held 
t  by  a  per.*!on  who  had  her  in  custody. (/?) 

It  has  been  argued,  that  a  confession  made  upon  the  promises  or  threats  of  a 

rson  erroneously  believed,  by  the  prisoner  to  possess  authority,  the  person  assuming 

net  in  the  csipacity  of  an  officer  or  magistrate,  ought  upon  the  same  principle  Con 

liieh  confi^sions  to  persons  having  authority  are  rejected)  to  be  excluded.     The 

>Tinciple  itself  would  seem  to  include  such  a  case;  *but  the  point  is  not   r+og^ 

c  »iown  to  have  received  any  judicial  consideration. (9) 

f«)  Reg.  V.  Taylor,  supra ;  Rex  v.  Pouniney,  7  C.  &  P.  302  (32  E.  C.  L.  R.) ;  Reg.  v. 

irner,  1  Den.  C.  C.  329. 

(i»)  Rex  V.  Stacey,  Monmouth  Spr.  Ass.  1830,  MSS.  C.  S.  G. 

(o)  .Anonymous,  as  stated  by  Parke,  B.,  in  Reg.  v.  Moore,  2  Den.  C.  C.  522.  This  seems 
"to  be  the  Bume  case  as  Rex  v.  Parratt,  supra,  and  ante,  p.  377,  except  that  the  threat  there 
^"wby  the  captain.     The  case  as  stated  by  Parke,  B.,  fully  supports  ray  note  (y),  infra, 

(p)  Rex  r.  Knock,  5  C.  &  P.  539  (24  E.  C.  L.  R.),  Parke,  J.,  after  consulting  Taunton,  J. 
This  decision  is  clearly  right,  though  the  last  ground  of  the  decision  in  Rejj.  r.  Sleeman, 
I>«irs.  C.  C.  249,  is  the  other  way ;  but  see  ray  remarks  on  that  point,  post,  p   397. 

(9,1  Oreenl   Ev.  258.     As  the  question  turns  upon  the  effect  produced  upon  the  mind  of 

^he  prijioner,  and  as  that  effect  must  be  the  same,  whether  the  party  be  an  officer  or  not, 

provided  the  prisoner  believed  him  to  be  so,  it  should  seem  that  a  confession  under  such 

circumstances  ought  not  to  be  admitted.     See  Reg.  v.  Frewin,  6  Cox  0.  C.  530,  post,  p. 

o03.    In  considering  these  questions  it  should  be  remembered  that  every  person   has 

"uthority  where  a  felony  has  been  committed  to  arrest  the  party  who  committed  it :  ante^ 

^oJ-  1,  p.  801.  ft  seq. ;  in  this  respect,  therefore,  a  private  individual  and  a  constable  stand 

*>l»<)n  the  same  footing,  and  this  may  be  well  deserving  of  consideration  in  cases  where 

^«e  indurement  is  held  out  in  the  absence  of  the  prosecutor  or  an  officer.     If  a  private 

Person  after  a  felony  had  been  committed  were  to  tell  a  person  not  in  custody  that  he 

*"»pected  him  of  the  felony,  and  that  if  he  would  confess  he  would  let  him  go,  but  that 

*f  be  would  not  he  would  apprehend  him,  it  might,  it  is  conceived,  be  well  contended  that 

*  fonfesaion  obtained  thereby  would  be  inadmissible,  on  the  ground  that  the  party  had 

*^thority  to  apprehend,  and  was  in  effect  a  constable  pro  hdc  vice.    After  the  recent  cases, 

*o  inducement  by  a  private  person,  it  should  seera,  can  only  be  considered  as  inoperative 

*°«n  it  is  given  in  the  presence  of  a  person  in  authority,  such  person  expressing  his  dis- 

*^nt  to  it.  or  cautioning  the  prisoner  against  trusting  to  it,  or  where  it  is  given  to  a  pri- 

*ooer  in  custody,  no  one  having  authority  being  present,  as  if  a  private  person  were  to 

*'>'i?e  a  prisoner  in  gaol  through  the  grating  to  confess,  or  send  a  letter  to  him  to  the 

"^^t  effect.     "  The  difficulty  experienced  in  this  matter,"  observes  Dr.  Greenleaf,  p.  259, 

"'f^mg  to  have  arisen  from  the  endeavor  to  define  and  settle,  as  a  rule  of  law,  the  facts 

*od  cirrumstances,  which  shall  be  deemed  in  all  ease^  to  have  influenced  the  mind  of  the 

pnsooer  in  making  the  confession.     In  regard  to  persons  in  authority  there  is  not  mach 

"^Oi  to  doubt.     Public  policy,  also,  requires  the  exclusion  of  confessions  obtained  by 

^caqi  of  inducements  held  out  by  such  persons      Yet  even  here  the  age,  experience,  in- 

^IHgeoce,  and  constitution,  both  physical  and  mental,  of  prisoners  are  so  various,  and 

**  power  of  performance  so  different  in  the  different  persons  promising,  and  under  dif- 

^&t  circamstances  of  the  prosecution,  that  the  rale  will  necessarily  sometimes  fail  of 
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Ou  a  trial  for  murder  it  appeared  that  the  prisoner  on  her  arrival  Id  the  gaol,iri6 
sent  into  a  room  alone  with  Edwards  to  he  searched.  Edwards  was  the  wife  of  m 
sergeant  of  police,  but  was  not  employed  in  any  capacity  at  the  gaol  except  18  a 
searcher  of  female  prisoners,  for  the  performance  of  which  duty  she  received  regular 
wages.  Soon  after  entering  the  room,  and  during  the  search,  the  prisoner  said,  "I 
shall  be  hung;  I  shall  be  sure  to  be  hung;"  and,  after  a  pause,  "If  I  tell  the  truth 
shall  I  be  hung  ?"  Edwards,  who  saw  that  the  prisoner  was  much  agitated,  and 
wished  to  soothe  her,  answered.  "  No,  nonsense,  you  will  not  be  hung.  Who  told 
you  so  ?"  and  thereupon  the  prisoner  made  a  statement.  Rex  v.  Enochs  5  C.  &  P. 
539  (24  E.  C.  L.  R.).  was  cit^d;  and  Channell,  B.,  after  consultiog  Crompton.J., 
held  the  statement  inadmi8sible.(^^) 

If  a  confession  be  obtained  by  means  of  any  improper  inducement  held  out  by  a 
person  who  has  no  authority  in  the  presence  of  a  person  having  authority,  and  with 
his  consent,  it  is  n-'t  admissible.  And  it  is  not  necessary  that  the  person  having 
such  authority  should  express  his  consent  in  words ;  for  if  he  be  silent  he  will  be 
presumed,  as  he  did  not  express  his  dLsscpt,  to  have  sanctioned  the  inducement. 
Where  the  const:ible,  who  took  the  pris  )ner  into  custody,  was  present,  and  had  tbe 
prisoner  in  custody  at  an  inn,  whin  a  oufession  w<is  procured  by  inducements  held 
out  by  the  innkeeper,  and  the  onstable  being  present  did  not  caution  the  prisoner 
in  any  w.iy;  Alders  )n,  B..  said,  *•  I  have  a  very  strong  opinion  against  its  admisi- 
bility;  but  as  there  are  opinions  which  I  am  bound  to  respect,  opposed  to  my  own, 
I  think  I  had  better  receive  the  evidence ;  and  if  it  should  become  necessary,  I  will 
reserve  the  point  for  the  consideration  of  the  judges."^*)- 

Upon  an  indictment  for  housebreaking,  it  appeared  that  the  prisoner  resided  with 
her  husband,  and  that  a  constable  went  to  their  house  and  charged  her  with  break- 
ing into  the  prosecutor's  house,  which  she  denied ;  but  her  husband  coming  id 
♦^ftfil  ^^^^''^^y  *afterwards,  he  told  her  if  she  knew  anything  about  it  to  tell  the 
-'  truth;  the  constable,  though  present,  made  no  observation,  except  that  he 
must  take  her  to  the  station-house,  and  desired  her  to  go  up  stairs  and  pat  her 
things  on ;  while  she  was  up  stairs  she  desired  the  constable  to  call  her  husband, 
and  then  made  a  statement  as  to  certain  articles  of  dress,  which  she  produced,  as 
having  been  purchased  with  the  money  which  had  been  stolen.  It  was  objected 
that  what  the  prisoner  said  was  inadmissible,  as  it  was  obtained  by  an  inducement 
held  out  by  her  husband  in  the  presence  of  the  constable ;  and  as  the  produce  of 
the  stolen  property  was  found  in  the  husband's  house,  he  was  primd  facw  liable 
to  account  for  it,  and  that  a  statement  made  by  the  wife  in  the  presence  of  and 
under  the  coercion  of  the  husband,  by  which  she  accused  herself  and  exculpated 
him,  was  clearly  caused  by  undue  influence  on  her  mind;  Pollock,  C.  B.:  "The 
fact  of  the  constable  being  present  and  not  dissenting  from  what  was  said  places 
the  expressions  used  by  the  husband  on  the  same  footing  as  if  they  had  been  used 
by  the  constable ;  and  I  think  that,  as  the  constable  was  a  person  in  authority,  such 
an  inducement  ought  to  be  sufficient  to  exclude  the  admission.  Besides,  I  thinly 
there  is  a  great  deal  of  weight  in  what  is  urged  as  to  the  effect  of  the  prisoner* 
statement  being  to  exculpate  her  husband,  and  that  I  ought  to  be.  carefal  not  to 
admit  anything  which  may  have  been  said  in  consequence  of  his  coercion."(*) 

So  where  two  prisoners  charged  with  murder  were  being  conveyed  in  a  cart? 
and  the  constable  was  in  the  cart  with  them,  and  could  hear  all  that  passed,  and  on« 
prisoner  said  to  the  other,  ''  You  had  better  speak  the  truth,"  and  the  constable 
made  no  remark  ;  Wightman,  J.,  after  consulting  Parke,  B.,  held  that  a  statemo** 

« 

meetinn:  the  truth  of  the  case.  But  as  it  is  thought  to  succeed  in  a  larg^  majonty  ^^ 
cases,  it  is  wisely  adopted  as  a  rule  of  law  applicable  to  them  all.  Promises  aod  threats 
by  private  persons,  however,  not  being  found  so  uniform  in  their  operation,  perhaps  m^y"' 
with  more  propriety,  be  treated  as  mixed  questions  of  law  and  fact;  the  principle  of  la^ 
that  the  confession  must  be  voluntary  being  strictly  adhered  to,  and  the  question  wheth*'' 
the  promises  or  thrt>at8  of  the  private  individuals  who  employed  them  were  saiBcieDt  ^ 
overcome  the  mind  of  the  prisoner,  being  left  in  the  discretion  of  the  judge  ander  ^^ 
circumstances  of  the  case." 

(qq)  Reg.  V.  Windsor,  4  F.  &  F.  360. 

(r)  Rex  v.  Pountney,  7  C.  &  P.  302  (32  E.  C.  L.  R.).    The  prisoners  were  acquitted. 

(«)  Reg.  V.  Laugher,  2  C.  k  E.  225  (61  E.  G.  L.  R.). 
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&a  made  was  inadmissible,  as  the  inducemeDt  appeared  to  have  the  saDction  of 
B  ooDStable  who  was  present,  and  apparently  assented  to  it.(^) 
So  where  on  an  indictment  for  committing  an  unnatural  crime  with  a  mare,  the 
isoner  was  found  by  the  owner  of  the  mare  in  a  stable  with  the  mare,  and  his 
^uaers  undone,  and  the  mare  bleeding  and  straining;  and  a  man  shortly  after- 
jds,  at  a  house  whither  the  prisoner  had  gone,  said  to  the  prisoner,  **I  wish  to 
low  what  business  you  had  in  the  stable?"  he  said,  *•  You  know.*'  The  man  said, 
[  don't  know,  and  have  come  on  purpose  to  know,  and  will  know  before  I  leave, 
d  if  you  don  t  tell  me  I  will  give  you  in  charge  to  the  police  till  you  do  tell  me." 
le  prisoner  said  again,  "You  know."  The  man  said,  "I  don't  know,  but,  accord- 
b:  to  what  I  could  see  of  the  mare,  it  is  the  best  of  my  belief  that  you  had  con- 
ctioD  with  her."  lie  said,  "1  had;  for  God's  sake  say  nothing  about  it."  The 
rner  of  the  mare  was  close  by  at  the  time  this  conversation  took  place.  It  was 
dd,  on  a  case  reserved,  that  there  was  a  threat  used;  and  though  at  the  time  of 
le  threat  there  was  no  statement  of  the  charge,  yet  before  the  confession  the 
risoner  was  told,  in  the  presence  of  the  owner  of  the  mare,  that  the  charge  was 
•r  having  connection  with  the  mare,  which  was  just  the  same  as.  if  the  threat  had 
jen  made  by  the  owner  himself,  and  he,  being  the  owner  of  the  mare,  *wa8  rjieooq 
person  in  such  authority  that  a  threat  by  him  would  exclude  a  subsequent  *- 
onfession.     The  confession,  therefore,  ought  not  to  have  been  received. (ti) 

80  where  upon  an  indictment  for  setting  fire  to  the  house  of  R.  Ly ford,  it  ap- 
leared  that  on  the  morning  of  the  fire  the  prisoner,  who  was  the  servant  of  the 
prosecutor,  was  sent  for  into  the  parlor,  in  which  Mrs.  Lyford  and  Mr.  Winders 
vere;  and  that  Mr.  Winders,  who  was  not  a  constable,  or  in  any  ofiice  or  authority, 
»aid  to  the  prisoner,  ''  Y'^ou  had  better  tell  how  you  did  it;"  and  that  thereupon  she 
mde  an  answer.  Patteson,  J.,  said,  "  It  is  the  opinion  of  the  judges  that  evidence 
>f  any  confession  is  receivable,  unless  there  has  been  some  inducement  held  out  by 
lome  person  in  authority ;  and  in  this  csise  I  should  have  received  the  evidence  of 
^he  statement  made  to  5lr.  Winders,  if  the  inducement  had  been  held  out  by  him 
ik)De.  But  here  the  inducement  does  not  rest  with  him  alone,  because  Mrs.  Lyford, 
who  was  the  wife  of  the  prosecutor  and  also  the  mistress  of  the  prisoner,  was  present 
with  Mr.  W^inders,  and  must,  as  she  expressed  no  dissent,  be  taken  to  have  sane- 
tioDed  the  inducement.  I  think,  therefore,  that  the  inducement  must  be  taken  as  if 
it  had  been  held  out  by  Mrs.  Jjyford,  who  was  a  person  in  authority  over  the  pri- 
soner, and  that  therefore  the  evidence  is  inadmissible."(v) 

On  an  indictment  for  a  misdemeanor  in  attempting  to  set  fire  to  her  master's 
house,  it  appeared  that  the  prisoner,  a  girl  aged  thirteen,  was  a  domestic  servant  to 
the  prosecutor,  whose  wife  lived  with  him,  and  took  her  share  in  the  management 
of  the  house.  After  the  attempt  to  set  fire  to  the  house  was  discovered,  the  pri- 
soner's mistress,  in  the  absence  of  the  prosecutor,  said  to  her,  "  Mary,  my  girl,  if 
ytm  are  g;uilty,  do  confess ;  it  will  perhaps  save  your  neck  ;  you  will  have  to  go  to 
prison;  if  William  H.  (another  person  suspected,  and  whom  the  prisoner  had 
charged)  is  found  clear,  the  guilt  will  fall  on  you."  She  made  no  answer.  The 
nustress  then  said,  *'  Pray  tell  me  if  you  did  it."  The  prisoner  then  confessed.  It 
^as  contended  on  the  part  of  the  prosecution  that  the  wife  had  no  authority,  real  or 
apparent,  over  the  prisoner,  so  as  to  hold  out  any  hope  which  could  influence  the 
prisoner  to  make  a  false  statement,  in  order  that  her  life  might  be  spared,  and 
^Wefore  that  the  confession  was  admissible.  The  confession  was  admitted,  and  the 
<ine8tion  as  to  its  admissibility  re^served  for  the  consideration  of  the  judges,  who 
tnooght  the  confession  ought  not  to  have  been  received. (ir) 

80  where  upon  an  indictment  for  stealing  the  goods  of  two  partners,  the  wife  of 
one  of  the  partners  said,  ^*  I  told  the  prisoner  it  would  be  better  for  him  if  he  would 
^1  how  we  had  been  robbed,  and  put  us  on  our  guard.  I  occasionally  take  the 
inansgement  of  the  shop.  I  manage  the  shop  in  my  brother  and  husband's  absence." 
f^or  d^  prosecution  it  was  urged  that  an  inducement  by  the  prosecutor's  wife  ren- 

(0  Reg.  V,  Millen,  3  Cox  C.  C.  507.  (u)  Reg.  v.  Luckfaarst,  Dears.  G.  G.  245, 

(•)  Reg.  V.  Taylor,  8  C.  *  P.  733  (34  B.  C.  L.  R.}.    • 

(»)  Rex  V.  Upchurch,  R.  k  M.  G.  G.  R.  465.    See  Reg.  v.  Qamer,  1  Den.  0.  G.  329,  pott. 
P.435. 
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dercd  n  confession  inadmissible  only  when  it  was  held  out  in  the  presence  of  her 
husband.  An  inducement  by  the  wife  of  a  constable  would  not  vitiate  i 
^qon-i  ^confession  ;  Parke,  B. :  *'  The  wife  of  a  constable  has  no  control  over  the 
-'  prisoner.  This  woman,  being  the  wife  of  one  of  the  prosecutors,  and  cod- 
cerned  in  the  management  of  their  business,  must  be  looked  upon  as  a  person  in 
authority.     1  think  this  confession  inadmissiblc'^a?) 

But  where  upon  the  trial  of  a  prisoner  for  murder,  there  was  offered  in  evidena 
against  her  a  confession  made  by  her  in  the  presence  of  her  mistress  to  a  sorgeon. 
who  was  attending  her,  of  her  having  strangled  her  child  with  a  thread,  aad  placed 
the  dead  body  in  a  privy,  where  it  was  found  with  the  string  round  its  neck.  Her 
mistress  had  told  her  before  the  surgeon  came  in  that  '^  she  had  better  speak  the 
truth,"  and  in  answer  she  said  she  would  tell  it  to  the  surgeon.  An  objection  was 
taken  that  any  subsequent  confession  was  inadmissible.  After  consulting  Col^ 
ridge,  J.,  Parke,  B.,  received  the  evidence,  being  of  opinion  that  in  this  case  her 
husband,  not  being  the  prosecutor,  nor  the  offence  in  any  way  connected  with  the 
management  of  the  house,  the  prisoner's  mistress  could  not  be  considered  as  haviDg 
any  control  over  the  prosecution  so  as  to  raise  a  presumption  that  the  inducement 
held  out  by  her  would  be  likely  to  cause  her  to  tell  an  untruth.  And  upon  a  case 
reserved,  after  argument  for  the  prisoner,  Parke,  B.,  delivered  judgment:  "  A  rule 
has  been  laid  down,  that  if  the  threat  or  inducement  is  held  out  actually  or  con- 
structively by  a  person  in  authority,  the  confession  cannot  be  received,  however 
slight  the  threat  or  inducement;  and  the  prosecutor,  magistrate,  or  constable  is  such 
a  person,  and  so  the  master  or  mistress  may  be.  If  not  held  out  by  one  in 
authority,  they  are  clearly  admissible.  But  in  referring  to  the  cases  where  the 
master  or  mistress  have  been  held  to  be  persons  in  authority,  it  is  only  when  the 
offence  concerns  the  master  or  mistress  that  their  holding  out  the  threat  or  pwrnise 
renders  the  confession  inadmissible.  In  the  present  case  the  offence  of  the  prisoner, 
in  killing  her  child  and  concealing  its  dead  body,  was  in  no  way  an  offence  against 
the  mistress  of  the  house.  She  was  not  the  prosecutrix  then,  and  there  was  no 
probability  of  herself  or  the  husband  being  the  prosecutor  of  an  indictment  for  thai 
offence.  In  practice  the  prosecution  is  always  the  result  of  the  coroner's  inquert. 
Therefore  we  are  clearly  of  opinion  that  the  confession  was  properly  received."(y) 

The  preceding  cases  clearly  establish  the  position  that,  if  a  threat  or  inducement 
be  held  out  in  the  presence  of  a  person  in  authority,  the  effect  is  precisely  the  same 
as  if  it  had  been  held  out  by  the  person  in  authority. (2) 

On  a  trial  for  setting  fire  to  a  house,  it  appeared  tnat  the  prisoner,  a  girl  about 
fifteen  years  old,*  was  a  servant  in  the  prosecutor's  house,  and  that  soon  after  the 
fire  was  put  out  Handsley,  a  neighbor  of  the  prosecutor's,  said  to  the  prisoner, '  1 
doubt  you  have  set  this  house  on  fire  by  the  candle  between  the  laths."  She  said 
*^Qn  ^^^  ^'^  ^^^'  ^^  ^^^  same  day,  Mrs.  Bowis,  who  lived  about  *three  hundred 
-'  yards  i'roni  the  house  of  the  prosecutor,  and  who  was  the  mother  of  Mb- 
Blackburn,  the  wife  of  the  prosecutor,  spoke  to  the  prisoner  in  the  proflecntorB 
house  in  the  presence  of  Airs.  Blackburn,  who  was  very  deaf,  and  the  prisooO 
mother,  and  told  her  she  had  better  confess  the  truth,  because  she  believed  it  was 
her  that  tired  both  the  house  and  the  stack,  and  that  it  would  be  a  great  deal  the 
worse  lor  her  if  she  did  not  confess.  The  prisoner  said  she  did  not.  On  thettinc 
day  the  j)risoiier  was  taken  before  a  magistrate  at  Spilsby.  On  the  next  naomiD^t 
Mrs.  Bowis  saw  the  prisoner  again  on  the  road  to  her  house.  Mrs.  Bowis  said  to 
the  prisoner,  she  should  not  come  to  her  house,  and  told  her  again  it  was  ber  tw 
fired  both  the  house  and  stack  ;  she  said  she  did  not  do  it.  Soon  after  HanddflJ 
came  up  and  joined  them,  and  said  to  the  prisoner,  **  Don't  be  so  bold;  perh^ 
you  will  have  to  go  to  Spilsby  to-morrow."     Spilsby  was  the  place  where  the  nug** 

(x)  Reg.  V.  Warringham,  2  Den.  C.  C.  R.  447,  note. 
(.1/)  Reg.  I'.  Moore,  2  Den.  C.  C.  522  ;  3  C.  &  K.  153. 

(z)  Reg.  V.  Parktr,  L.  &  C.  42,  at  first  sight  may  appear  the  other  way;  bat  it"*/ 
boiler  re^i  on  another  ground,  as  is  shown  in  my  nute,/>o«/,  p.  397. 


1  Confessions  admissible  against  a  child  between  twelve  and  thirteen  yean  of  tg*  •  8**^ 
V.  Bostick,  4  Harring.  552. 
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trat€fi  met.     He  told  her  that  perhaps  Bomebody  will  come  forward  to-morrow  that 

saw  you  do  it.     She  took  her  aproD  up,  and  held  it  to  her  face,  and  said  no  more. 

She  always  denied  it;  and  when  Handsley  said  she  might  have  to  go  to  Spilsby, 

she  denied  it  agfiin.     He  said,  "  If  you  be  guilty,  go  along  with  Mrs.  Bowis  and 

beg  your  master  s  and  mistress's  pardon,  and  get  away,  and  be  better  in  future,  and 

jKe  shall  not  seek  after  you;"  and  he  said,  ^^ Never  mind  ynur  wages;  I'll  give  you 

a  few  shillings  out  of  my  pocket."     And  Handsley  also  told  her  it  would  be  better 

ior  her  to  confess.     After  he  went  away,   Mrs.  Bowis  went  with   the  prisoner  to 

lilackburn's  house,  and  talked  to  her  about  the  fire  all  the  way ;  and  after  they  got 

<: here,  they  went  out  of  the  house,  and  Mrs.  Bowis  said  to  the  prisoner,  "Now, 

^3arah,  you  lighted  the  bunch  of  matches,  and  put  it  into  the  thatch  of  the  house;" 

ore  she  said   that,  she  told  the  prisoner  that  if  she  went  to  Spilsby  again  she 

ould  be  a  great  deal  worsse  off,  and  she  said  to  her  several  times,  both  going  along 

e  road  to  the  prosecutor's  house,  and  also  in  the  house,  and  also  when  she  spoke 

her  out  of  doors,  that  it  wuuld  be  a  great  deal  better  for  her  if  she  would  con- 

i38S,  and  a  great  deal  worse  for  her  if  she  did  not  confess.     The  counsel  for  the 

lisoner  objected  to  evidence  being  given  of  what  the  prisoner  said,  on  Mrs.  Bowis 

liarging  her  as  bei'ure  stated,  on  the  ground  that  after  these  promises  and  threats 

ad  been  held  out  to  her,  her  answer  could  not  be  received  unless  she  had  a  caution. 

or  the  prosecution  it  was  contended  that  her  answer  might  be  received,  because 

andsley  was  neither  a  constable,  nor  did  lie  stand  in  any  relation  to  the  prosecutor ; 

-md  though  Mrs!  Bowis  was  the  mother  of  the  prosecutor's  wife,  yet  that  promises 

Kid  threats  mude  by  a  person  standing  in  that  situation  were  not  sufficient  to  exclude 

confession.     Littledaie,  J.,  allowed  the  evidence  to  be  given,   but  reserved  tile 

vestion  for  the  opinion  of  the  judges,  whether  it  ought  to  have  been  received. 

n  Mrs.  Bowis  saying  to  the  prisoner,  *'  Now,  Sarah,  you  lighted  the  bundle  of 

atches,  and  put  it  into  the  thatch  ?"  the  prisoner  said,  "  Yes,  1  did."     Mrs.  Bowis 

eD  told  Mrs.  Blackburn  what  had  passed,  and  Mrs.  Blackburn  then  came  out,  and 

dien  Mrs.  Bowis,  in  the  presence  of  Mrs.  Blackburn,  asked  the  prisoner  what  she 

0.id  it  for;  whether  it  was  for  anything  against  the  family?     She  said  *'No."     Mrs. 

-Blackburn  asked  if  any  one  persuaded  her  to  it  ?     She  said  "  No ;"  she   p^oq^ 

aid  she  had  no  malice.     The  prisoner  in  her  defence  asserted  her  innocence,   '- 

And  said  that  Mrs.  Bowis  said  that  if  she  would  confess  to  it  she  should  have  her 

iil)erty,  and  she  added  that  she  did  it  on  purpose  to  get  her  liberty,  and  that  they 

ftightcned  her  to  do  it.     The  jury  said  they  found  the  prisoner  guilty  with  her  own 

cont'eflsioQ ;  but  Littledaie,  J.,  told  them  they  must  find  her  either  guilty  or  not 

S^ty,  and  then  they  gave  a  verdict  of  guilty;  and  all  the  judges,  upoii  a  case 

vcMrred,  were  unanimously  of  opinion  that  the  confession  ought  not  to  have  been 

I'coeived,  and  that  the  conviction  was  bad. (a) 

(a)  Rex  V.  Simpson,  R.  &  M.  C.  C.  R.  410.     The  grounds  upon  which  this  decision  pro- 
ceeded are  not  mentioned  in  the  report,  and  the  real  import  of  the  case  does  not  appear 
to  be  correctly  abstracted  in  the  text  books,  as  observes  Mr.  Joy,  p.  9 ;  and  after  ab- 
strtctiDg  the  case  he  well  observes,  *^  that  it  was  in  the  prosecutor's  house,  and  in  the 
presence  of  the  prisoner's  mother,  and  of  the  prisoner's  mistress,  a  person  in  authority  over 
her,  and  under  her  implied  sanction,  that  the  prisoner  was  told  in  the  first  instance  that 
it  would  be  better  for  her  to  confess.     So  in  the  conversation  that  immediately  elicited 
the  confession,  the  inducement  was  held  out  in  the  prosecutor's  house,  [this  is  an  error, 
Uwas  after  'they  went  out  of  the  house,']  and  although  it  does  not  appear  distinctly 
whether  the  prosecutor  or  his  wife  were  then  present,  [it  is  clearly  to  be  inferred  that 
^ey  were  not  present,  for  after  the  prisoner  said  '  I  did,'  Mrs.  Bowis  told  Mrs.  Blackburn, 
^<1  the  '  then  came  out']  the  influence  caused  by  the  inducement  held  out  on  the  preceding 
^oraing,  in  the  presence  of  the  prosecutor's  wife,  and  in  bis  house,  may  perhaps  be  con- 
sidered to  have  continued:  Joy  10  and  U,  and  he  refers  to  Rex  v.  Upchurch,  antty  p.  389, 
^itd  Reg.  9.  Taylor,  anU,  p.  389,  to  show  that  the  mistress  is  a  person  in  authority.     It 
^'7  ^  observed,  also,  that  Patteson,  J.,  held  in  Reg.  v.  Taylor,  that  an  inducement  held 
out  by  a  person  in  the  presence  of  the  prisoner's  mistress  must  be  taken  as  if  it  had  been 
Qeld  oat  by  the  mistress  herself:  from  which  it  may  be  inferred  that  that  very  learned 
Jvdge  considered  the  person  holding  out  the  inducement  as  the  agent  for  that  purpose  of 
Uie  mistress.    In  that  case,  as  the  prosecutrix  expressed  no  dissent,  she  was  taken  to  have 
Auctioned  the  inducement ;  so  in  the  present  case  the  same  must  be  inferred  as  to  the 
^ueeinent  first  held  oat  in  the  presence  of  the  mistress ;  and  as  by  her  conduct  in  the 
^^^part  of  the  transaction  the  prosecutrix  sanctioned  what  Mrs.  Bowis  had  done  in  her 


392  Of  Evidence.  [bookti. 

With  rcirard  to  the  persons  whose  iDduc«incDt8  will  not  exclude  a  confessioD,  the 
followincr  cnses  may  be  mentioned : — While  the  constable  who  apprehended  the 
prisoner  had  him  in  custody  to  take  him  before  a  magistrate,  some  of  the  neighbors 
who  had  nothing  to  do  with  the  apprehension,  prosecution,  or  examination  of  the 
prisoner  officiously  interfered,  and  admonished  the  prisoner  to  tell  the  truth,  and 
consider  his  family,  which  was  a  large  one.  No  answer  or  observation  thereon  was 
made  by  the  C4)nstable,  nor  did  the  prisoner  answer  them,  but  he  desired  the  con- 
stable to  call  upon  him  in  an  hour  at  the  prison,  which  he  did,  and  there  the  prisoner 
made  a  lull  confession,  which  was  received  in  evidence,  and,  upon  a  ease  reserved, 
the  judg<»s  present  agreed  that  the  evidence  was  admissible,  and  the  conviction  right, 
because  the  advice  to  confess  was  not  given  or  sanctioned  by  any  person  who  had 
any  concern  in  the  business.(/!>)  80  where  the  counsel  for  the  prii«3ner  objected  to  a 
jnonq-i  *confession  before  a  committing  magistrate,  and  offered  to  prove  that  the  wife 
*  -'  of  ihe  constable  had  told  the  prisoner,  some  days  before  the  commitment, 
that  it  would  be  better  for  him  to  confess,  W^ood,  B.,  overruled  the  objection,  an^ 
admitted  the  confession. (c) 

In  a  case  of  murder  a  surgeon  .«tated  that  he  had  held  out  no  threat  or  promi^ 
to  induce  the  prisoner  to  confrss ;  but  a  woman  who  was  present  said  that  she  h^ 
told  the  prisoner  she  had  better  tell  all ;  and  then  the  prisoner  made  certain  cc^ 
fessions  to  the  surgeon.  It  was  objected  that,  as  the  confession  was  made  after 
inducement  held  out,  it  a)uld  not  be  received  in  evidence ;  but  Park,  J.  A.  J.,  af^ 
consulting  llullock,  13.,  held  that  as  no  inducement  had  been  hetd  out  by  the 
geon,  to  whom  the  confession  was  made,  and  the  only  inducement  had  been 
Out  by  a  person  having  no  authority,  it  must  be  presumed  that  the  confession  to 
surgeon  was  a  free  and  voluntary  one.  If  the  pn)mise  had  been  held  out 
person  having  any  office  or  authority,  as  the  prosecutor,  constable,  &c.,  the 
would  be  different;  but  here,  some  person  having  no  authority  of  any  sort  offici 
says,  "  You  had  better  confess."  No  confession  follows,  but  some  time  afterw^i^i 
to  another  person,  the  prisoner,  without  any  inducement  held  out,  confesses.  J 

leanied  judge  added,  that  he  and  Hullock,  B.,  had  not  iho  least  doubt  tha^fc^  f^ 
evidence  was  admissible.((/)  80  where  the  counsel  for  the  prisoner  propo»«(/| 
show  that  the  prisoner,  being  locked  up  alone  in  a  room  at  a  public-house,  waau  toh 
by  a  man  that  another  prisoner  had  told  all,  and  that  he  had  better  do  the  saxue  to 
save  his  neck,  and  that  on  this  he  confessed.  It  was  held  that,  as  the  promise  (jf 
any)  was  by  a  person  wholly  without  authority,  the  subsequent  confession  to  tiie 
constJible.  who  had  held  out  no  inducement,  must  be  considered  as  voluntary,  aod 
was  therefore  admissible. (e) 

The  prisoner  was  indict<)d  for  placing  a  piece  of  iron  on  a  railway,  and  a  plate* 
layer  in  the  service  of  the  company,  but  who  was  not  employed  by  any  of  his  supe- 
riors to  see  the  prisoner,  had  told  him  that  it  would  be  a  gooci  deal  better  for  him 
if  he  owned  to  it.  The  prisoner  knew  that  the  platelayer  worked  on  the  line 
Cresswell,  J. :  '*  I  am  disposed  to  think  the  statement  of  the  prisoner  is  receivable, 
the  witness  not  being  a  person  having  any  authority  to  make  any  promise;  still  he 
was  in  a  position  that  might  reasonably  lead  the  prisoner  to  believe  he  had;"  aod 
thereupon  the  counsel  for  the  prosecution  declined  to  ask  as  to  the  statement  rf 
the  prisoner.  (/) 

absence,  the  learned  judges  may  have  thought  that  Mrs.  Bowis  was  the  agent  of  the  prow- 
cutrix  for  the  purpose  of  discovering  the  guilt  of  the  prisoner.  If  a  person  were  exprwsljr 
employed  by  the  prosecutor  to  discover  the  person  who  had  committed  a  felony,  there 
seems  good  reason  why  he  should  be  considered  as  a  person  having  so  much  lo  do  witli 
the  apprehension  and  prosecution  as  to  render  a  confession  obtained  by  his  indncemeoU 
inadmissible.     See  Hex  v.  Stacey,  ante,  p.  386. 

{b)  Rex  V.  Row,  R.  t  R.  153.  See  Rex  r.  Pountney,  anie,  p.  387,  and  Reg.  v.  Tajloft 
ante,  p.  389,  and  qu.  whether  as  the  constable  not  only  expressed  no  dissent  to  the  iodoce- 
ments  used,  but  by  going  to  the  prison  seems  to  have  sanctioned  them,  there  wai  not 
ground  for  contending  that  the  confession  was  improperly  obtained. 

(c)  Rex  V.  Hardwick,  1  Phill.  Ev  408. 

d)  Rex  V.  Gibbons,  1  C.  &  P.  97  (12  E.  C.  L.  R.). 

[e)  Rex  V.  Tyler,  1  C.  &  P.  129,  Hullock,  B. 

/)  Reg.  V.  Frewin,  6  Cox  C.  C.  530.     The  prisoner  was  not  defended.     The  margl"'' 
note  treats  this  as  an  actual  decision.     See  the  note  (9),  antej  p.  387. 
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There  has  been  a  difference  of  opinion  among  the  judges  whether  a  confession 
made  to  a  person  who  has  no  authority,  after  an  inducement  held  out  by  that  per- 
son, is  receivable:  some  of  the  judges  thinking  it  receivable,  and  others  thinking 
it  is  not  so.(^)  And  several  cases  have  occurred,  in  which  confessions  made  to 
persons  without  authority,  in  consequence  of  inducements  held  out  by  such  persons, 
have  been  rejected.(A)  But  it  is  said  to  be  **'the  opinion  of  the  judges  r^oqj^ 
that  evidence  of  any  confession  is  receivable,  unless  there  has  been  some  ^ 
inducement  held  out  by  some  person  in  authority/'(t) 

The  result  of  these  cases  seems  to  be,  that  a  confession  is  not  inadmissible, 
although  made  afler  an  exhortation,  or  admonition,  or  other  similar  influence,  pro- 
ceeding at  a  prior  time  from  some  one  who  has  nothing  to  do  with  the  apprehension, 
prosecution,  or  examination  of  the  prisoner :  for  a  promise  made  by  a  person  who 
interferes  without  any  authority  of  this  kind  is  not  to  be  presumed  to  have  such  an 
effect  on  the  mind  of  the  prisoner  as  to  induce  him  to  confess  that  he  is  guilty  of  a 
crime  of  which  he  is  innocent. 

It  is  no  objection  that  the  confession  was  made  under  a  mistaken  supposition  that 
some  of  the  prisoner's  accomplices  were  in  custody:  not  even  though  some  artifice 
has  been  used  to  draw  him  into  that  supposition. (y) 

Jacobs  and  Tarrant,  two  apprentices,  were  indicted  for  stealing  from  their  master, 
wLo,  suspecting  Tarrant,  told  him  that  if  he  did  not  confess  he  would  send  for  a 
constable.  Jacobs  could  hear  what  was  said.  Tarrant  said  he  had  robbed  the 
prosecutor,  and  that  Jacobs  had  robbed  him  too.  Jacobs  said,  *•  You  are  a  liar;  I 
Have  only  taken  one  handkerchief."  It  was  held  that  the  statement  of  Jacobs  was 
adoiisBibie ;  for  an  inducemeut  or  threat  offered  to  one  person  cannot  affect  the 
admissibility  of  a  confession  made  by  another,  although  that  other  be  present  when 
tike  inducement  is  offered  (k) 

Ad  inducement  held  out  to  a  prisoner  with  reference  to  one  charge  will  not 
exclude  a  confession  of  another  offence,  of  which  the  prisoner  was  not  suspected  at 
tYke  time  the  inducemeut  was  held  out.  The  prisoner  had  been  in  the  custody  of 
several  constables,  one  adber  another,  and  it  was  suggested  on  his  behalf  that  one  of 
^hem  had  improperly  induced  him  to  confess,  and  this  constable  *was  called,  r*qqc 
^nd  stated  that  the  prisoner  was  in  his  custody  on  another  charge,  and  was  *- 
Qot  suspected  at  that  time  of  the  offence  for  which  he  was  on  his  trial,  and  that  he 
iKiade  a  statement.  It  was  submitted  that  if  a  promise  was  held  out  to  him,  it  was 
immaterial  what  the  charge  was.     Littledalc,  J. :  *'  I  think  not.     If  he  was  taken 

(^)  Per  Parke,  B.,  in  Rex  v.  Spencer,  7  C.  &  P.  776  (32  E.  C.  L.  R.). 
(A)  In  Rex  v.  Dunn,  4  C.  k  P.  543  (19  E.  G.  L.  R.),  a  witness  prored  that  the  prisoner 
]^ithed  to  sell  a  stolen  book  to  him,  and  that  he  told  him  he  had  better  tell  where  ho  got 
it.    Bosaoquet,  J.,  '*  Any  person  telling  a  prisoner  that  it  will  be  better  for  him  to  con- 
gas will  always  exclude  any  confession  made  to  that  person.     Whether  a  prisoner's 
bmriog  been  told  by  one  person,  that  it  will  be  better  for  him  to  confess,  will  exclude  a 
^^Dfeuion  subsequently  made  to  another  person,  is  very  often  a  nice  question ;  but  it  will 
always  exclude  a  statement  made  to  the  same  person."     In  Rex  v.  Slaughter,  Ibid,  note 
(a),  the  same  learned  judge  rejected  a  confession  made  by  the  prisoner  to  one  of  his 
tcLlow-workmen,  who  had  told  him  it  would  be  better  for  him  to  confess.     In  Rex  v, 
Ainodel,  Gloucester  Summer  Assizes,  1830,  the  same  learned  judge  ruled  the  same  way, 
**J^og,  **  If  an  unauthorized   person   makes  a  promise,  it  will   not  prevent  a  statement 
i&ade  to  another  person  from  being  received  in  evidence ;  but  if  the  statement  be  made  to 
^^t  person  who  makes  the  promise,  I  think  it  ought  not  to  be  received."     The  same  dis- 
^DCtion  is  also  adverted  to  in  a  note  to  Rex  v.  Gibbons,  anU^  p.  393.     For  this  distinction, 
■however,  there  seems  no  sufficient  r.eason.     The  correct  inquiry  in  every  case  is,  wliether 
^e  inducement  was  such  as  to  lead  the  prisoner  to  suppose  thiU  it  would  be  better  for 
I       BIB  to  confess  himself  guilty  of  a  crime  he  did  not  commit.     If  it  was,  then  a  statement 
I       iQade  under  its  influence,  whether  to  the  party  using  the  inducement,  or  to  another 
I       P^non,  would  be  inadmissible.     At  the  same  time,  it  must  ever  be  a  circumstance  de- 
I       sirring  of  consideration,  in  conjunction  with  others,  that  the  prisoner  did  not  make  the 
I      confetsion  to  the  party  using  the  inducement  at  the  time,  but  made  it  afterwards  to 
■      Miotber  party ;  as  that  tends  to  show  that  he  was  not  under  the  influence  of  the  induce- 
H      ^Cftt  when  be  confessed  ;  and  this  is  the  view  which  the  court  seems  to  have  adopted  in 
m     ^x*.  Gibbons.     See  also  Mr.  Joy's  observations,  pp.  2Q,  27.     C.  S.  G. 
m         (i)  Per  Patteson,  J.,  in  Reg.  r.  Taylor,  8  C.  k  P.  733  (34  E.  C.  L.  R.),  ante^  p.  389. 
M        (»  ^x«-  Burlty,  1  Phill.  Ev.  406. 
'■^k       i^)  Keg.  V.  Jacobs,  4  Cox  G.  C.  54.    The  Common  Serjeant,  after  consulting  Erie,  J. 
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up  on  a  particular  charge,  I  think  that  the  promise  could  odIj  operate  on  his  nml 
as  to  the  charge  on  which  he  was  taken  up.  A  promise  as  to  one  charge  will  not 
affect  him  as  to  another  charge/'     The  confession  was  admitted.(/) 

But  where  several  felonies  form  part  of  the  same  transaction,  an  inducement  held 
out  as  to  one  will  exclude  a  statement  as  to  another.  On  an  indictment  for  attemptiog 
to  set  fire  to  the  house  of  one  Vidler,  it  appeared  that  the  hed  and  bedding  of  two 
rooms  in  the  house  were  found  on  fire,  and  soon  aflerwards  a  silyer  teaspoon  and  a 
broken  salt-spoon  were  found  in  the  sucker  of  the  pump.  Vidler  said  to  the  pri- 
soner, that  if  she  did  not  tell  the  truth  about  the  things  that  were  found  in  the 
pump,  he  would  send  for  the  constable  to  take  her,  but  he  did  not  say  anything  to 
her  about  the  fire.  •  Coltman,  J.,  held  that  this  was  such  an  inducement  to  confeBB, 
as  to  exclude  anything  that  the  prisoner  said  respecting  the  fire ;  as  it  was  reaDj 
all  one  transaction.(m) 

If  what  is  said  to  a  prisoner  have  no  tendency  to  induce  him  to  make  an  nntnie 
statement,  his  confession  is  admissible.  On  an  indictment  for  cattle  stealing,  i 
witness  stated  that  he  had  had  a  conversation  with  the  prisoner,  in  which  the  pri- 
soner  asked  the  witness  if  it  would  be  better  for  him  to  confess ;  upon  which  t^e 
witness  replied  that  it  would  be  better  for  him  not  to  confess,  but  that  the  prisoner 
might  say  what  he  had  to  say  to  him,  for  it  should  go  no  further ;  it  was  objected 
that  the  statement  made  to  the  witness  was  not  receivable,  as  it  had  been  obt&ioed 
under  a  promise.  Coleridge,  J. :  *'  The  only  proper  question  is,  whether  the  indnce- 
ment  held  out  to  the  prisoner  was  calculated  to  make  his  confession  an  untrue  one. 
I  think  that  what  was  said  in  the  present  case  must  have  had  a  contrary  ten- 
dency."(70  So  if  what  is  said  to  a  prisoner  contain  neither  a  promise,  threat,  or 
inducement  to  confess,  the  statement  of  the  prisoner  is  admissible.  The  prisoner 
having  been  charged  on  oath  by  Betsy  Burford,  an  accessory  before  the  fact,  with 
having  set  fire  to  three  haynstacks  belonging  to  Organ,  Nichol,  and  Gillman,  the 
constable  went  with  a  warrant,  specifying  all  the  three  charges,  and  stating  them  to 
have  been  made  on  the  oath  of  the  accessory,  and  when  the  prisoner  was  appre- 
hended she  was  told  that  there  was  a  very  serious  oath  laid  against  her  by  Betsj 
Burford,  who  had  sworn  that  she  had  set  fire  to  Organ's,  NichoFs,  and  GillmJUi* 
ricks ;  on  which  the  prisoner  made  a  statement,  which  wad  allowed  to  be  giren  in 
evidence,  (o) 

If  a  person  advise  a  prisoner  to  be  sure  to  tell  the  truth,  and  he  then  makes  a 
statement,  such  statement  is  admissible,  on  the  ground  that  such  advice  cannot  be 
supposed  to  induce  the  prisoner  to  confess  that  he  is  guilty  of  a  crime  of  which  he 
*XQn  ^^  really  *inuocent.  On  an  indictment  for  forgery,  the  committing  masistrat^ 
^  proved  that  no  inducement  was  held  out  to  the  prisoner  to  confess ;  but  th^ 
prosecutor  had  said,  in  the  presence  of  the  prisoner,  that  he  considered  the  priaosff 
as  the  tool  of  one  Gardiner,  and  the  magistrate  then  told  the  prisoner  to  be  sure  to 
tell  the  truth  :  on  which  he  made  a  statement.  It  was  objected  that  this  statement 
was  not  receivable ;  for  though  this  was  not,  in  form,  an  inducement  to  confesSi  it 
was  in  effect  so.  A  person  in  authority  advising  a  prisoner  to  tell  the  tnith,  oob- 
veyed  to  the  mind  of  the  accused  that  it  would  be  better  for  him  if  he  confessed  th« 
charge.  Littledale,  J.:  "I  think  I  ought  to  receive  the  evidence.  It  can  hardly 
be  said  that  telling  a  man  to  be  sure  to  tell  the  truth  is  advising  him  to  confess 
what  he  is  really  not  guilty  of.  The  object  of  the  rule  relating  to  the  exclusion  w 
confessions  is  to  exclude  all  confessions  which  may  have  been  procured  by  t^e  pn* 
soner  being  led  to  suppose  that  it  will  be  better  for  him  to  admit  himself  to  be 
guilty  of  an  offence  which  he  really  never  committed. "(j?) 

(/)  Rex  p.  Warner  and  Morgan,  Gloucester  Spr.  Ass.  1832.     MSS.  G.  S.  G. 

(m)  Reg.  t?.  Hearn,  C.  k  M.  109  (41  E.  C.  L.  R.). 

(n)  Rex  V.  Thomas,  7  C.  &  P.  345  (32  E.  C.  L.  R.). 

(0)  Rex  V,  Long,  6  C.  &  P.  170  (25  E.  C.  L.  R.),  Gurney,  B.  The  statement  to  the  pn- 
soner  was  nothing  more  in  substance  than  the  statement  contained  in  tbe  warrant. 

ip)  Rex  V.  Court,  7  0.  &  P.  486  (32  E.  C.  L.  R.).  This  case  seems  somewhat  at  «"- 
ancc  with  several  other  cases  where  a  confession  has  been  rejected  because  the  prisoa^ 
was  told  it  would  be  better  for  him  to  tell  the  truth  :  see  Rex  p.  Enock,  6  G.  4  P.  S39(2* 
E.  C.  L.  R.),  ante,  p.  370 ;  Rex  v.  Williams,  MSS.  C.  S.  G.,  ante.  p.  377  ;  Bex  •.  Coti^ 
ante,  p.  379  ;  Rex  v.  Edwards,  ante,  p.  383  ;  Rex  v,  GriffiUis,  antej  p.  386 ;  Rex  t.  Bow,i>^ 
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So  where  at  the  conclusion  of  the  examinations  before  the  magistnite  the  prison .-c 
»egan  to  make  a  statement,  when  the  magistrate  said  to  him,  '^  Be  sure  you  say 
lothing  but  the  truth,  or  it  will  be  taken  against  you,  and  may  be  given  in  evidence 
igainst  you  at  your  trial  */'  it  was  objected  that  the  statement  then  made  was  inad- 
Diasible ;  it  was  answered  that  the  only  proper  question  was  whether  the  words  said 
o  the  prisoner  had  any  tendency  to  induce  him  to  make  a  false  statement  Here 
he  prisoner  was  cautioned  not  to  say  anything  that  was  false,  and  the  preceding  case 
fas  expressly  in  point.  Rolfe,  B. :  ^^  I  am  glad  to  find  that  there  is  such  an 
iuthority ;  there  are  some  previous  cases  the  other  way,  where  it  was  held  that  it 
iraa  an  inducement  to  tell  a  prisoner  that  it  would  be  better  to  tell  the  truth.  I 
Junk  this  statement  admissible/'C?) 

The  prisoner  was  indicted  for  setting  fire  to  her  master's  farm-building ;  she  was 
ibout  to  go  away  from  a  policeman,  but  he  prevented  her,  saying  she  was  his  pri- 
oner  upon  the  charge  of  this  arson.  She  desired  to  change  her  dress.  He  said 
(he  might  do  so,  but  she  must  remain  in  custody,  and  he  gave  her  into  the  charge 
if  Mrs.  Allen,  who  was  a  married  daughter  of  her  master,  but  did  not  live  with  her 
Either,  and  had  no  control  over  the  prisoner  by  reason  of  any  relation  of  master  and 
lervant.  Mrs.  Allen  went  with  her  into  a  laundry  where  her  clothes  were ;  but 
both  Mrs.  Allen  and  the  prisoner  considered  that  the  latter  was  in  custody.  Mrs. 
Allen  said  to  her,  "  Jane,  I  am  very  sorry  for  you ;  you  ought  to  have  known 
better:  tell  me  the  truth  whether  you  did  it  or  no.''  She  said,  ^'I  am  innocent.' - 
Mrs.  Allen  said,  ^^  Don't  *run  your  soul  into  more  sin,  but  tell  the  truth."  r:fcqq7 
The  prisoner  then  confessed.  And  on  a  case  reserved  upon  the  question  '- 
whether  the  confession  was  legally  admissible  in  evidence,  it  was  held  that  there 
was  no  threat  or  inducement,  and  no  sufficient  authority  on  the  part  of  Mrs.  Allen 
to  exclude  a  statement  made  in  consequence  of  any  inducement  to  confess  held  out 
by  her.(r) 

John  and  George  Parker  were  indicted  for  stealing  and  receiving  hops,  the  pro- 
perty of  Mr.  Walker.      Lamb,  a  policeman,  had  gone  to  George's  house,  where 
John  and  another  brother,  William,  then  were,  and  had  found  some  hops  in  a  room 
op  stairs.     He  and  the  prosecutor  then  went  into  a  parlor,  where  John,  George,  and 
William  were.     J^amb  then  charged  William  and  John  with  stealing  the  hops,  and 
George  with  receiving  them,  knowing  them  to  have  been  stolen ;  on  which  William 
said,  "  Well,  John,  you  had  better  tell  Mr.  Walker  the  truth."   •Neither  the  prose- 
cutor nor  Lamb  dissented  from  or  remarked  on  William's  advice ;  whereupon  John 
ttid,  ^^I  will  tell  the  truth.     I  did  take  some  hops,  and  must  risk  it."     Lamb  then 
took  the  three  to  the  Bridewell,  and  on  their  way  John  said  of  his  own  accord,  "  I'll 
teD  you  how  I  got  them  hops,"  &c.     Upon  a  case  reserved,  which  stated  that,  ''  if 
the  confession  was,  under  the  circumstances,  receivable,  the  conviction  was  to  stand," 
the  conviction  was  affirmed."(8) 

p.  392 ;  and  Reg.  v.  Hearn,  antej  p.  395.  In  these  cases  it  is  conceived  that,  althongh  the 
inducement  was  in  terms  to  tell  the  truth,  yet  the  learned  judges  understood  it  as  con- 
vcyiog  to  the  prisoner's  mind  an  intimation  that  he  would  gain  some  benefit  by  confess- 
ing himdelf  guilty,  even  if  he  were  not  so.  See  the  observations  of  Pollock,  C.  B.,  on 
tktte  cases  in  Reg.  v,  Baldry,  2  Den  C.  C.  4:{0,  ante,  p.  372. 

(?)  Reg.  V,  Ifolmes,  1  C.  &  K.  248  (47  E.  C.  L.  R.). 

(r)  Reg.  V.  Sleeman,  Dears.  C.  G.  249.  This  case  can  only  safely  rest  on  the  ground 
^t  there  was  no  threat  or  inducement.  As  Mrs.  Allen  had  the  prisoner  actually  in  her 
(Utody,  she  clearly  was  acting  in  the  prosecution,  and  as  such  was  a  person  in  authority; 
nod  it  has  been  the  uniform  course,  where  a  private  person  has  actually  had  a  prisoner 
iQ  custody,  to  reject  confessions  obtained  by  any  threat  or  inducement  used  by  him. 
^bii  case  was  not  argued,  and  no  case  was  cited ;  and  Rex  v,  Enock,  anttf  p.  3d(>,  is  a 
<iirect  authority  against  it  on  this  point. 

(«)  Reg.  r.  Parker,  L.  &  C.  42.  It  was  objected  at  the  trial  that  the  inducement  was 
^cldoQt  in  the  presence  of  the  prosecutor  and  policeman,  and  acquiesced  in  by  them, 
nod  therefore  the  confession  was  not  admissible.  The  sessions  overruled  the  objection, 
^  the  ground  that  there  was  no  threat  or  promise  held  out  by  any  person  in  authority, 
^,and  deferred  sentence  *'  until  the  opinion  of  the  Court  of  Appeal  should  have  been 
Uken  apon  the  point  raised  by  the  prisoner's  counsel."  The  case  was  not  argued,  and 
^coart  only  said,  '*  the  conviction  must  be  affirmed  ;"and  as  it  cannot  be  presumed  that 
^  court  intended  to  overrule  all  the  cases,  ante^  p.  387,  et  teq,,  by  which  it  has  been 
*^d  that  an  inducement  held  out  in  the  presence  of  a  person  la  authority  is  the  same 
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The  result  of  these  cases  is  that ''  as  a  universal  rule  an  exhortation  to  speak  tlw 
truth  ought  not  to  a  exclude  a  confession."(^) 

But  it  has  been  repeatedly  held  that  to  tell  a  prisoner  that  it  would  be  better  foi 
him  to  tell  the  truth  will  exclude  a  confession. (u) 

Where  a  prisoner  and  his  wife  were  both  in  custody  on  a  charge  of  receiving  UdI 
notes,  but  in  separate  rooms,  and  a  person  said  to  him, "  I  hope  you  will  t4ll,beciQi 
the  prosecutrix  can  ill  afford  to  lose  the  money ;''  and  the  constable  said,  "  If  joi 
will  tell  where  the  property  is  you  shall  see  your  wife ;"  Patteson,  J.,  said,  ''I  thinl 
^oqo-i  ^^^^  ^l^is  is  ^^^  such  an  inducement  as  will  exclude  the  evidence  of  what  tb 
-'  prisoner  said :  it  amounts  only  to  this,  *that  if  he  would  tell  where  tb 
money  was  he  should  see  his  wife/'  And  the  statement  made  by  the  prisooer  wi 
received,  (tj) 

It  is  no  objection  to  receiving  a  confession  that  the  party  to  whom  it  was  mad 
takes  an  oath  that  he  will  not  reveal  what  is  told  to  him.  After  the  prisoner  h 
been  committed  on  a  charge  of  murder,  a  fellow-prisoner  said  to  him,  *'I  wishyo 
would  tell  me  how  you  murdered  the  boy;  pray  split."  The  prisoner  said.  "Wi 
you  be  upon  your  oath  not  to  mention  what  I  tell  you  ?**  The  other  prisoaer  wen 
upon  his  oath,  that  he  hoped,  if  he  told,  that  he  might  never  stir  out  of  thatplac 
again.  The  prisoner  then  made  a  statement.  It  was  held  that  this  was  doI  sac 
an  inducement  as  to  render  the  statement  inadmissible,  and  that,  although  soc 
oaths  were  very  wrong  and  wicked,  still  they  were  not  binding;  and  that  eyer 
person,  except  counsel  and  attorneys,  were  bound  to  reveal  what  they  might  hav 
heard.(i(7) 

So  where  a  constable  told  a  prisoner  that  his  father  had  been  charged  wit 
murder.  He  had  been  previously  cautioned  not  to  criminate  himself,  as  the  witoef 
would  bring  it  all  against  him.  The  prisoner  said  he  hoped  no  one  would  be  charge 
with  the  murder  but  himself,  and  then  made  a  confession  Doherty,  C.  J.,  havin 
conferred  with  Torreus,  J.,  admitted  the  confession,  observing  that,  although  sue 
announcement  was  likely  to  act  upon  the  feelings  of  the  prisoner,  he  would  not  bewai 
ranted  op  that  ground  in  refusing  to  receive  it.(a;)  So  where  the  prisoner  WJ 
indicted  for  concealing  the  birth  of  her  child,  a  medical  witness  said  that  he  exan 
ined  the  prisoner  in  custody,  and  found  that  her  breasts  were  full  of  milk,  an 
asked  her  whether  she  had  not  recently  had  a  child,  and  added  that  if  she  refuse 
to  tell  he  would  examine  her  person  more  closely ;  the  prisoner  then  said, ''  It 
unnecessary  to  examine  me,  for  I  had  a  child.*'  Torrens,  J.,  admitted  this  001 
fession,  on  the  ground  that  the  witness  was  endeavoring  to  ascertain  a  fact  with! 
his  own  province,  and  not,  in  consistent  with  the  prisoner's  innocence,  and  that  tl 
declaration  of  the  witness  was  not  a  threat  within  the  rule  which  excludes  oa 
fession8.(y) 

If  the  proposal  to  confess  comes  from  the  prisoner,  it  seems  that  his  confession 
admissible,  although  the  prosecutor,  in  consideration  of  his  doing  so,  says  he  w 
do  all  he  can  for  him.  Upon  an  indictment  for  housebreaking,  it  appeared  tbattl 
prisoner  being  in  the  shop  of  the  prosecutor,  handcuffed,  some  recommendatiooa 
confess  had  been,  in  the  absence  of  the  prosecutor,  made  to  him  by  the  person  wI 
had  been  Icfl  in  charge  of  the  house;  and  the  prisoner  said,  that  if  the  handcoi 
were  taken  off  he  would  tell  where  he  put  the  property.  He  had  expressed  doob 
whether,  if  he  told  where  the  property  was,  he  could  rely  on  being  leniently  diai 
with,  and,  after  the  prosecutor  came  in,  he  was  told  that  they  would  do  all  th( 
could  for  him.  It  was  objected  that  the  statement  was  inadmissible,  bb  it  was  mU 
under  duress,  and  to  deliver  himself  from   the  confinement.     Bosanquet,  J. :  ^ 

as  if  it  were  held  out  by  that  person,  it  raast  be  taken  that  the  decision  proceeded  oDtb 
ground  that  desiring  a  prisoner  to  tell  the  truth  is  not  an  inducement ;  and  this  riewt 
the  case  renders  it  consistent  with  all  the  authorities. 

(t)  Per  Erie,  J.,  Reg.  v.  Moore,  2  Den.  C.  C.  522. 

(fi)  See  Per  Maule,  J.,  in  Reg.  v.  Garner,  I  Den.  C.  C.  329  ;  per  Pollock,  0.  B.,  iaW 
V.  Baldrj,  2  Den.  C.  C.  430. 

(v)  Rex  V.  Lloyd,  6  C.  &  P.  393  (25  E.  C.  L.  R.). 

(tr)  Rex  w.  Shaw,  6  C.  &  P.  372  (25  E.  C.  L.  R.),  Patteson,  J. 

(z)  Nolan's  case,  Joy  16;  1  Crawf.  &  Dix  C.  C.  74. 

(y)  Cain's  case,  Joy  16 ;  1  Crawf.  &  Dix  C.  C.  37. 
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not  think  there  is  anything  in  the  objection,  but  T  will  take  a  note  of  r^oqq 

Taunton,  J. :  ^*  I  take  it  no  man  ever  makes  a  confession  voluntarily,   '- 
Lont  proposing  to  himself  in  his  own  mind  some  advantage  to  be  derived  from 

The  statement  was  received. (2) 
1  a  case  where  Miller,  the  chief  officer  of  the  police  at  Liverpool,  stated,  that 
he  18th  of  November  the  prisoner,  a  boy  of  fourteen  years  of  age,  was  appre- 
ied  by  hb  directions,  without  any  warrant,  between  twelve  and  one  o'clock,  and 
he  was  carried  to  the  police  office  about  one  o'clock.  The  magistrates  were 
I  sitting  at  a  very  short  distance,  and  continued  sitting  till  between  two  and 
e,  and  till  the  business  presented  to  them  was  finished ;  but  the  prisoner  was 
carried  before  them,  because  the  police  officer  was  engaged  elsewhere.  The 
er  ordered  the  prisoner  to  Bridewell  on  his  own  authority,  between  four  and  five 
K;k  :  and  between  five  and  six  o'clock  he  told  the  prisoner  that,  in  consequence 
he  falsehoods  he  had  told,  and  the  prevarications  he  had  made,  there  was  no 
bt  but  he  had  set  the  premises  on  fire;  and  he  therefore  asked  him  if  any  per- 
had  been  concerned  with  him,  or  induced  him  to  do  it?  The  prisoner  said  he 
not  done  it.  The  police  officer  replied  that  he  would  not  have  told  so  many 
shoods  as  he  had  if  he  had  not  been  concerned  in  it,  and  he  again  asked  him  if 
body  had  induced  him  to  do  it  ?  The  prisoner  then  began  to  cry,  and  made  a 
confession.  In  speaking  of  the  falsehoods,  the  police  officer  referred  to  an 
onination  of  the  prisoner  he  had  himself  made.  The  prisoner  was  taken  before 
liad  dined,  and  had  had  no  food  from  the  time  he  was  apprehended  till  after  his 
fession.  Bayley,  J.,  thought  it  deserved  consideration,  whether  a  confession  so 
lined,  when  the  detention  of  the  prisoner  was  perhaps  UUgal^  and  when  the 
duct  of  the  officer  was  calaulated  to  intimidate,  was  admissible  in  evidence,  and 
irved  the  point  for  the  opinion  of  the  judges,  a  majority  of  whom  held  the 
feasion  rightly  received,  on  the  ground  that  no  threat  or  promise  had  been 
i(a) 

n  another  case(i)  where  the  prisoner,  while  in  gaol,  asked  the  turnkey  if  he 
lid  put  a  letter  into  the  post  for  him,  and,  after  his  promising  to  do  so,  the 
oner  gave  him  a  letter  addressed  to  his  father,  and  the  turnkey,  instead  of  put- 
5  it  into  the  post,  gave  it  to  the  visiting  magistrates  of  the  gaol,  who  gave  it  to 
prosecutor;  Garrow,  B.,  held  that  the  letter  so  obtained  was  admissible  in  evi- 
06,  and  said  he  remembered  making  an  objection,  when  at  the  bar,  to  evidence 
ler  the  same  circumstances  before  Gould,  J.,  who  overruled  it. 
f  the  expressions  be  not  calculated  to  raise  any  hope  of  some  benefit  or  advantage 
I  mere  temporal  nature,  it  seems  that  they  will  not  exclude  a  confession.  Upon 
trial  of  a  girl  for  arson,  evidence  was  offi^red  of  declarations  made  by  the  prisoner  to 
^mistress,  after  her  mistress  had  told  her  that  it  would  be  better  if  she  t+^qa 
lid  confess  if  she  were  guilty,  for  she  would  never  be  easy  in  her  mind  '- 
she  had  confessed.  Holroyd,  J.,  after  consulting  Bayley,  J.,  was  of  opinion 
t  the  evidence  was  receivable;  but  it  was  afterwards  excluded  on  other 
onds-Cc) 

Jpon  an  indictment  for  murder,  it  appeared  that  the  prisoner  and  the  deceased 
I  been  in  the  service  of  Mrs.  Coxe,  at  Bath.  The  deceased  was  murdered  in  the 
;ht  of  the  26th  of  January,  and  the  prisoner  was  apprehended  on  the  3()th  of 
i  month,  and  some  articles  belonging  to  Mrs.  Coxe  afterwards  found  in  a  room 
td  by  him.  When  in  gaol,  the  prisoner  had  the  Bible  and  the  Whole  Duty  of 
in  by  him;  the  gaoler  pointed  out  several  passages  for  him  to  read  in  the  Prayer 
K)k,  particularly  the  opening  sentences  of  the  service,  and  told  him  if  he  wished 
We  a  spiritual  adviser  he  would  endeavor  to  get  him  one ;  and  after  some  con- 
nitioQ  the  prisoner  expressed  a  wish  to  have  the  chaplain  of  the  gaol.     The 

WRex  V.  Green,  6  C.  &  P.  655  (25  E.  C.  L.  R.)      The  statement  did  not  amount  to  a 
weiiion,  and  Bosanquct,  J.,  desired  the  jury  to  lay  it  out  ot  their  consideration.     See 
'•  tireenleaf  8  observations,  note  (u),  ante,,  p.  370. 
(*)R«x  •.  Thornton.  R.  &  M.  C.  C.  R.  27,  Best,  C.  J.,  Bayley,  J.,  and  Holroyd,  J.,  dia- 

(*)R«x  t,  Derrington,  2  C.  &  P.  418  (12  B.  C.  L.  R.),  Garrow,  B. 
(<)  Rex  f.  Hodgson,  3  Surk.  Evid.  37,  note. 
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chaplain  went  to  the  gaol  and  asked  the  prisoner  why  he  sent  to  him ;  the  piisoner 
answered,  to  read  and  pray  with  him,  as  he  could  not  do  it  himself,  or  make  use  of 
the  books  which  were  lying  before  him,  which  were  the  Bible,  Prayer  Book,  aod 
Whole  Duty  of  Man.     The  prisoner  said  he  knew  he  was  a  sinner,  and  should  soon 
die.     The  chaplain  asked  him  how  he  knew  it ;  he  replied,  he  had  been  told  at  the 
Hall  he  should  be  hanged  for  taking  the  goods  of  his  mistress;  and  he  then  admitted 
that  he  had  purloined  a  few  things  from  her.     The  chaplain  saw  he  was  in  a  very 
perturbed  and  distressed  state  of  mind,  and  asked  him  if  there  was  not  something 
still  more  heavy  on  his  conscience;  he  said  he  knew  he  was  a  sinner  as  other  men, 
and  he  knew  he  was  suspected  of  the  unhappy  murder.     The  chaplain  told  him,  if 
he  was  innocent  to  maintain  his  innocence ;  but  if  not,  his  own  heart  would  tell 
him.     The  chaplain,  as  the  minister  of  God,  thought  it  was  his  duty  to  warn  him 
not  to  add  sin  to  sin,  by  attempting  to  dis.sembie  with  God.     The  chaplain  tlien 
asked  him,  as  he  e^nfessd  himself  a  sinner,  and  as  he  thought  he  should  soon  die, 
whether  he  would  not  wish  to  repent  of  his  sins;  he  answered  in  the  affirmatire. 
The  chaplain   then  explained  to  him  what  he  considered  to  be  the  nature  of  troe 
repentance;  and,  amongst  other  things,  that  it  was  not  a  mere  acknowledgment  of 
sin,  but  a  deep  search  into  ourselves,  and  by  the  purity  of  the  G-ospel,  whenever  we 
found  ourselves  deep  defaulters,  to  confess  the  same  before  G^d,  with  a  deep  ooa- 
trition  on  our  part  for  having  violated  the  law  of  God.     The  chaplain  told  him,  that 
before  God  it  would  be  better  for  him  to  confess  his  sins.     The  chaplain  also  told 
him,  that,  next  to  confessing  his  sins  before  God,  another  most  important  part  of 
the  duty  of  repentance  was  to  repair,  by  all  possible  means  in  his  power,  every  injury 
of  whatsoever  nature  he  had  done  to  his  fellow-creatures ;  he  enlarged  very  con- 
siderably on  his  repairing  the  injuries  he  had  done  his  fellow-creatures,  as  forming 
a  branch  of  true  repentance ;  and  he  said  he  might  say,  and  repairing  any  injniy 
done  to  the  laws  of  his  country.     The  chaplain  stated  that  the  prisoner  was  then 
extremely  agitited ;  he  read  to  him  part  of  the  Commination  Service,  commenting  upon 
♦401 1   *^^  ^®  ^®  went  along.     He  thought  at  one  time  that  the  prisoner  was  on  the 
^  point  of  making  some  immediate  communication  to  him,  and  he  asked  him 
if  he  should  send  for  Mr.  Bourne  (the  gaoler),  meaning  it  with  a  view  of  the  pn- 
soner  making  a  communication  to  Bourne,  because  he  considered  he  had  made  a 
great  impression  on  the  prisoner.     The  chaplain  stated  the  prisoner's  agitation  and 
perturbed  state  of  mind  during  the  interview  was  so  great  that  he  could  not  help 
being  aware  that  the  prisoner  had  something  pressing  on  his  mii^;  and  the  chap- 
lain said,  while  that  was  the  case  he  could  tell  the  prisoner,  and  the  prisoner  wonld 
feel,  that  no  services  of  his  would  afford  him,  what  he  wished  they  should  do,  real 
comfort;  telling  him  also  he  must  be  aware  that  he,  as  a  minister  of  God,  had  hot 
one  object  in  view,  to  bring  him  to  a  state  of  true  repentance ;  and  that  he  oonld 
not  but  himself  feel  sensible  that  he  was  more  concerned  in  the  dreadful  deed  thm 
he  had  admitted;  that  he  did  not  wish  him  to  confess  to  him,  but  to  b^  in  inind 
the  subject  on  which  he  had  talked  to  him  and  read  to  him.     The  prisoner  wis 
evidently  so  worked  upon  by  what  had  been  said,  that  the  chaplain  could  not  bat 
observe  it  to  him,  and  asked  him  whether  his  conscience  did  not  bear  witness  to  the 
truth  of  what  he  had  advanced.     The  chaplain  soon  after  left  him,  the  prisoner 
having  expressed  a  wish  to  see  him  again.     He  then  went  and  reported  to  the 
magistrates  what  had  passed  between  them ;  and  having  recovered  himself  a  little 
from  the  agitation  he  was  in  from  so  painful  an  interview,  went  to  the  prison^ 
again  a  little  before  three  on  the  same  day,  and  resumed  the  tenor  of  his  convei*" 
tion  upon  repentance,  and  confessing  his  sins  before  God,  and  repairing,  by  e^ 
possible  means,  any  injury  he  had  done  to  his  fellow-creatures.     As  the  prison* 
had  himself  alluded  to  the  murder,  the  chaplain  entreated  him,  if  he  knew  hims*^ 
guilty,  to  avail  himself,  by  the  means  of  general  repentance  and  faith  in  Christ,*^ 
be  reconciled  with  God.     At  one  time,  duridg  this  interview,  the  chaplain  8*^** 
evident  an  impression  made  on  his  mind,  that  he  could  not  but  tell  him,  his  ft^f 
which  he  had  expressed  to  the  prisoner  in  the  morning,  respecting  his  participS"* 
in  the  dreadful  di*ed.  wns  fully  confirmed;  and  that  while  he  was  in  thatfltala^ 
mind,  he  (the  chMplain)  could  not  afford  him  the  consolation  by  prayer,  wfai(]> '^ 
was  his  earliest  wish  to  do,  and  so  that  hb  prayers  oould  be  of  any  avail  to  bi*) 
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nd  he  soon  afler  lefl  the  prisoner.     The  first  interview  lasted  ahout  two  hours, 

nd  the  second  about  an  hour  and  a  quartor,  and  during  these  interviews  the  chap- 

lio  enlarged  upon  the  t4)pics  mentioned  to  the  prisoner.     The  chaplain  said  he 

OQld  almost  take  upon  himself  to  say,  that  he  always  used  the  terms,  '^  confessing 

lis  sins  before  God;"  but  he  afterwards  said  that  he  could  not  say,  that  he  men- 

ioned  "before  God"  every  time  he  used  the  word  "confessing."     After  the  second 

nterview,  the  gaoler  saw  the  prisoner,  and  told  the  prisoner  what  had  passed 

Mtweeu  him,  the  gaoler,  and  the  prisoner's  wife ;  and  he  also  told  the  prisoner,  that 

le  was  perfectly  satisfied  that  what  he,  the  gaoler,  said  in  the  morning  was  correct. 

[he  prisoner  then  said  he  would  tell  the  gaoler  all  about  it.     The  gaoler  said  to 

lim,  "Don't  tell  me  anything  but  what  you  would  wish  the  mayor  and  magistrates 

o  know,  for  whatever  you  tell  me  I  must  inform  them  of."     The  prisoner  then 

"related  to  the  gaoler  the  particulars  of  the  murder,  and  the  way  in  which   ri^Aoo 

16  had  committed  it.     The  gaoler  then  said  to  him,  "  Now  I  shall  tell  all  ^ 

hiB  to  the  mayor  and  magistrates."     The  prisoner  then  said,  ^^That  is  what  I 

Irish ;"  he  said  he  had  endeavored  to  make  up  his  mind  to  confess  before;  he  had  a 

[^reat  mind  on  Monday.     He  then  requested  the  mayor  should  come  and  hear  what 

le  had  to  say:  and  particularly  wished  to  see  the  clergyman  again.     The  next 

naming  (Saturday)  the  gaoler  saw  him  again,  and  read  to  him  two  prayers  and  a 

naloi :  he  said  he  felt  himself  a  good  deal  easier  in  his  mind.     The  mayor  of  Bath 

Lod  town  clerk  came  about  ten  o'clock.     The  prisoner,  before  he  saw  them,  told  the 

^ler  that  some  part  of  what  he  had  stated  the  night  before  was  not  correct,  as  to 

0fhat  part  of  the  house  he  met  the  deceased  in  when  he  first  struck  her,  and  he 

aid  it  was  in  another  part  of  the  house.     When  the  mayor  saw  the  prisoner  in 

;1ie  gaoler's  room,  he  said,  "  I  am  come  to  see  you,  as  I  understand  you  wish  to 

OQtke  some  communication  to  me."     The  mayor  then  said  to  him,  "Before  you  say 

loythiDg,  I  think  it  necessary  to  apprize  you,  as  I  have  done  several  times  during 

yont  examination,  that  it  will  probably  be  given  in  evidence  against  you.     You 

ire,  therefore,  to  use  your  own  discretion,  and  say  little  or  nothing,  as  you  may 

tliink  best;  and  if  you  have  changed  your  mind  since  you  sent  to  me,  and  do  not 

choose  to  say  anything,  I  will  retire,  and  shall  not  feel  at  all  angry  with  you  for 

having  brought  me  down  unnecessarily."     The  prisoner  said  something;  what  he 

said  was  taken  down  in  writing,  in  his  own  words;  it  was  read  over  to  him  by  the 

(own  clerk,  and  the  clerk  asked  him  if  he  had  any  objection  to  sign  it:  he  said  he 

had  not  any,  but  his  hand  shook  so  much  he  could  not  write  his  name,  but  it  was 

mil  true.     The  mayor  then  signed  the  examination,  but  it  was  not  signed  by  the 

prisoner.     This  examination  of  the  prisoner  was  read;  and  it  contained  a  confes- 

sioD  of  his  having  committed  the  murder,  and  the  circumstances  attending  it.     It 

appeared  that  the  prisoner  had  undergone  five  or  six  examinations,  including  the 

coroner's  inquest.     In  the  course  of  the  same  morning,  afler  the  mayor  was  gone, 

ooe  of  the  mayor's  officers  saw  the  prisoner,  and  in  answer  to  a  question  how  he 

Via,  the  prisoner  told  him  he  was  better  since  he  had  eased  his  mind;  and  in  the 

OQQTerBation  they  had,  he  told  the  officer  that  he  committed  the  murder,  and  related 

some  of  the  particulars.     The  next  morning  (Sunday)  the  prisoner  was  taken  from 

Btth  to  the  county  gaol  by  another  of  the  mayor's  officers,  and  in  answer  to  an 

inquiry  how  he  felt,  he  said  he  felt  a  good  deal  better  since  he  had  relieved  his 

lund;  and  in  the  course  of  their  journey  he  told  this  last-mentioned  officer  that 

be  had  committed  the  murder,  and  stated  some  of  the  particulars.     It  was  contended 

01  the  part  of  the  prosecution  that,  even  supposing  the  confession  made  to  Bourne, 

the  gaoler  at  Bath,  immediately  after  the  chaplain's  interview  with  the  prisoner, 

^f9n  not  receivable  in  evidence,  still  that  the  confession  made  to  the  mayor  was 

feeavable,  inasmuch  as  the  mayor  cautioned  him  against  saying  anything,  unless 

he  thought  it  right,  and  that  what  he  said  would  probably  be  given  in  evidence 

^fUkti  him.     But  Littledale,  J.,  thought  that,  afler  what  the  chaplain  had  said 

te  him,  nothing  that  the  mayor  said  could  do  away  the  eflfcct  which  the  chaplain 

*had  produced  in  his  mind,  and  that  it  differed  from  those  cases  where  a  r*  <  aq 

SBtfanoD  having  been  made  under  circumstances  which  prevented  its  being  *- 

Heeired  in  evidence,  if  a  magistrate  has  cautioned  a  prisoner  not  to  say  anything 

igunst  himself,  a  subsequent  confession  made  before  a  magistrate  has  been  admitted 
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in  evidence.     The  learned  judge  received  the  confessions  in  evidence,  and  the  pri 
Boner  was  found  guilty.     But  the  point  was  reserved  for  the  consideration  of  tb 
judges ;  before  whom  it  was  contended,  on  behalf  of  the  prisoner,  that  the  oonf« 
sions  were  all  made  under  the  influence  of  hopes  and  terrors  created  on  the  prisonei^ 
mind  both  by  the  gaoler  and  the  chaplain,  and  were  therefore  iuadmi^ible;  thattfa 
hopes  and  fears  spoken  of  in  the  authorities  were  of  two  classes,  merely  worldly  an 
religious  or  spiritual.     In   this  case,  hopes  of  temporal  favor  were  created  in  tl 
prisoner's  mind.     It  was  not  necessary  that  hope  of  pardon  should  be  created;  fc 
any  expectation  of  bettering  his  condition  rendered  the  prisoner's  confession  ina<i 
missible.     That  the  persons  exerting  their  influence  over  the  prisoner  to  confet 
were  the  gaoler,  in  whose  custody  he  was,  and  whose  favor  might  lessen  hisooerdoi 
and  the  chaplain,  a  person  also  in  authority,  and  whose  good  opinion  and  repoi 
frequently  influenced  the  fate  of  prisoners.     But  if  no  hopes  of  temporal  fa?c 
existed,  and  the  inducements  held  out  were  merely  religious,  still  they  were  of  boo 
a  nature  as  to  vitiate  the  confession.     Although  the  chaplain  for  the  most  pai 
used  the  term  of  '*  confessing  before  God,"  yet  it  was  impossible  but  that  the  pr 
soner  must  have  understood  him  to  mean  confession  to  man,  from  the  whole  tau. 
of  his  exhortiitions.     That  the  confession  was  clearly  made  under  the  influence  < 
religious  hopes,  terrors,  and  menaces.     In  terms,  therefore,  it  was  within  the  prii 
ciple  of  the  authorities.     That  in  the  case  of  a  prisoner's  examination  on  oath,  tl 
only  duress  that  could  be  exerted  was  religious  duress,  and  the  duress  of  the  rd 
gious  obligation  to  speak  even  the  truth  rendered  the  confession  so  obtained  inat 
missible.('/)     On  the  part  of  the  Crown  it  was  contended  that  the  confessions  wei 
properly  received,  not  having  been  obtained  by  any  hope  of  temporal  favor,  nor  an 
species  of  duress.     The  true  principle  of  exclusion  was,  that  confessions  obtained  I 
the  hopes  of  pardon  and  the  fear  of  punishment  are  made  under  the  influence  of 
class  of  motives  that  might  lead  to  falsehood.     But  no  one  could  suppose  that 
man,  under  the  influence  of  a  deep  sense  of  religion,  would  confess  an  atrociof 
murder  of  which  he  was  not  guilty.     The  motives,  therefore,  were  of  a  class  alt 
*40^1  S^^^^^  diflcrent  from  those  which  usually  excluded  confessions,  *and  insta 
^  of  being  entitled  to  no  credit,  were,  from  the  nature  of  religion,  of  the  vc 
sort  most  likely  to  produce  truth  ;(e)  and  if  any  hope  of  temporal  favor  had  exist 
which  was  not  stated,  there  had  been  ample  caution  given  to  remove  such  impi 
sion,  both  by  the  gaoler  and  the  magistrate.     The  judges  were  of  the  opinion  t 
the  confessions  hud  been  properly  received,  and  that  the  conviction  was  right ;  n 
the  ground,  it  is  understood,  that  there  were  no  temporal  hopes  of  benefit  or 
giveness  held  out,  and  that  such  hopes,  if  referrable  merely  to  a  future  stat 
existence,  are  not  within  the  principle  on  which  the  rule  for  excluding  confes 
obtained  by  improper  influence  is  ft)unded.(y*) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner,  who  was  a  b 
the  age  of  fourteen,  was  taken  into  custody  by  Mr.  Wragg,  not  a  constable,  ar 
the  same  night  was  in  the  parlor  of  the  inn,  to  which  he  was  taken ;  several  pe 
neighbors,  but  no  constable,  were  in  the  room,  and  had  been  asking  him,  qm 
about  the  children,  whom  he  was  charged  with  drowning.     One  Clark  wl 
present  when  Wragg  took  the  prisoner  up,  and  who  was  not  a  constable,  stat 

(d)  The  following  authorities  were  cited:  Rex  v.  Radford,  tried  at  Exeter  Suidt 
Bizes,  1823,  where  a  clergyman   bad  prevailed  on  the  prisoner  to  confess  a  mu 
dwelling  on  the  heinousness  of  the  crime,  and  the  denunciations  of  Scripture  ag 
without  giving  him  any  caution  that  it  would  be  used  in  evidence  against  him,  t 
C.  J.,  refused  to  allow  the  clergyman  to  state  the  confession  ;  saying  that  he  tt 
dangerous  after  the  confidence  thus  created,  which  would  throw  the  prisoner  off  b 
and  the  impression  thus  produced,  to  allow  what  he  then  said  to  be  given  in 
against  him.     But  it  is  said  that  this  case  was  not  determined  on  this  ground; 
Best,  C.  J.,  thought  that  it  was  improper  in  the  clergyman  to  violate  the  conf 
posed  in  him  by  the  prisoner,  and  expressed  a  strong  opinion  to  that  effect; 
evidence  was  not  wanted  for  the  Crown,  it  was  not  pressed,  and  the  prisone? 
victcd  without  it :   per  Follett  arguendo^  Ibid.  200 :  Rex  v.  Sparkes,  cited  Peal 

78 ;  Williams  v.  Williams,  1  Hagg.  304. 

(e)  Rex  V.  Nute,  1  Burn.  J.,  Doyl.  &  Wms.  1086,  anUj  p.  3*78;  Rex  v.  Hodg 
400,  and  Rex  v.  Merceron,  2  Stark.  R.  366  (3  E.  C.  L.  R.),/>o«/,  p.  407,  were  ci< 

(/)  Rex  o.  Gilham,  R.  k  M.  C.  C.  R.  186. 
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told  him  to  kneel  down  and  tell  the  truth."     Wrasrg  took  him  into  Adams'  parlor, 
and  began  to  question  him  how  the  children  came  to  get  into  the  pit;  whether  they 
fell  in,  or  were  put  in  ;  he  said  he  should  not  tell  anything  about  it.     Wragg  asked 
him  if  he  would  tell  any  one  else,  if  he  would  go  out  of  the  parlor ;  the  prisoner 
nid  nothing;  Wragg  then  went  out.    I  said  to  the  prisoner,  "  Now  kneel  you  down, 
by  the  side  of  me,  and  tell  me  the  truth."     I  believe  this  was  the  first  thing.     He 
did  kneel  down.     I  said.  I  was  going  to  ask  him   a  very  serious  question,  and  I 
hoped  he  would  tell  me  the  truth  in  the  presence  of  the  Almighty.     I  then  said, 
**Did  these  children  fall  into  the  pit?"     He  said  he  pushed  one  in  with  one  foot, 
and  the  other  with  the  other,  but  not  purposely.     Mr.  Mouldcn  asked  him   if  he 
had  any  malice  or  revenge ;  he  said,  No.     Subsequently  to  this,  the  son  of  the  inn- 
keeper stated  that  next  day  the  prisoner  said  he  would  tell  him  all  about  it.     He 
neither  promised  nor  threatened  him.     The  prisoner  then  made  a  stitement  to  him, 
which  was  given  in  evidence.     Other  declarations  also  were  given  in  evidence.     An 
examination  of  the  prisoner,  who  could  not  write,  was  put  in ;  it  bejran,  *'  W.  Wild 
being  cautioned.  &c.,*'  and  the  evidence  being  read  over  to  him,  said,  '*  I  can  give 
DO  other  account  than  I  have  already  given,"  &c.(  f/)     The  prisoner  havinir  been 
fbnnd  guilty,  upon  a  case  reserved  as  to  the  admissibility  of  the  evidence,  the  judges 
present  were  unanimous  that  the  confession  was  strictly  admissible,  but  they  much 
disapproved  of  the  mode  in  which  it  was  obtained. (A) 

*It  has  been  said  that  a  prisoner  ought  not  to  be  (Juestioned  by  a  magis-  r^^nc 
trate;  and  in  Rex  v.  WilxoH^^f)  the  prisoner's  statement  was  on  this  account  •- 
rejected  as  inadmissible;  but  Mr.  Starkie(y)  observes,  that  by  the  statute  of  Philip 
and  Mary.(/r)  and  by  the  7  Geo.  4,  c.  64,  s.  2,  the  magistrate  was  to  t^ike  the  exami' 
Mtionof  the  prisoner,  and  he  cites  a  case  where  Holroyd,  J  ,  admitted  the  prisoner's 
examiDation  to  be  read  against  him  notwithstanding  this  evidence.  And  in  a  still 
later  ease.(/)  Littledale,  J.,  held  that  the  examination  of  the  prisoner,  taken  before 
the  committing  magistrate,  was  admissible,  though  it  appeared  that  part  of  it  had 
been  elicited  by  questions  put  by  the  magistrate.  And  under  the  7  Geo.  4,  c.  64,  a 
magistrate  might,  if  he  thought  fit,  put  questions  to  a  prisoner  charged  before  him 
with  a  crime,  and  consequently  the  statement  of  the  prisoner  in  answer  to  questions 
•0  put  was  admissible  in  evidence.  A  prisoner  was  examined  several  times  before 
&  magistrate,  who  took  down  what  the  prisoner  said  at  each  examination,  no  threat 
w  promise  being  used,  but  much  being  in  answer  to  questions  put  by  the  magistrate. 
The  pris^jner  at  each  examination  had  the  notes  read  over  to  him,  and  stated  them 
tobecTirrect.  He  did  not  sign  them,  and  at  the  last  examination  he  refused  to  do 
^)  Baying  that  they  were  an  incorrect  account  of  the  transaction.  It  was  held  that 
^  magistrate  had  a  right  to  put  questions  to  a  prisoner  examined  before  him  on  a 
charge  of  felony,  and  that  the  magistrate  might  give  evidence  of  what  the 
prisoner  said  at  each  examination,  he  refreshing  his  memory  from  his  notes.(m) 

(g)  The  Btatement  is  given  at  length  in  the  report,  as  well  as  the  statement  made  to  the 
iBokeeper's  sou,  but  they  are  omitted,  as  notbing  turned  upon  their  contents.     C.  S.  G. 

{*)  Rex  r.  Wild,  R.  k  M.  C.  C.  R.  452.  The  conviction  was  affirmed,  but  the  prisoner 
y**  transported  for  life.  Lord  Denman,  C.  J.,  Vaughan,  J.,  Boltnnd,  B.,  and  Bosanquet, 
•'•I  were  not  present  at  the  meeting  of  the  judges.  The  grounds  of  this  decision  were  not 
•^ted  io  the  report;  but  it  should  seem  that  the  case  may  well  be  supported  on  the  ground 
«at  the  words  addressed  to  the  prisoner  had  no  tendency  whatever  to  induce  him  to  make 
■false  statement,  but,  on  the  contrary,  were  a  most  solemn  adjuration  to  speak  the  truth. 
*Je  decision  seems  fully  warranted  by  the  principle  on  which  Rex  v.  Gilham,  supra,  rests, 
pie  decision,  however,  could  hardly  be  supported  on  the  ground  that  the  inducement  was 
■eld  oat  by  a  person  without  authority,  as  it  was  held  out  by  a  person  present  at  the  ap- 
P^vbensioD,  and  who  was  acting  in  concurrence  with  the  party  who  apprehended  him, 
•■dthey  were  keeping  the  prisoner  in  custody,  no  constrtble  being  present.     C  S.  G. 

(0  Holt,  N.  P.  C.  697,  Richards,  C  B.  {j)  2  Stark.  Ev.  38. 

(()  Repealed,  and  substantially  re-enacted  by  the  7  Geo.  4,  c.  64,  now  also  partly  re- 
pealed. 

(<)  Rex  V.  Ellis,  R.  &  M.  N.  P.  R.  432. 

(«)Rex  V.  Jones,  Carr.  Supp.  13,  and  7  C.  &  P.  239  (32  E.  C.  L.  R.),  note  (a),  Baylej, 
'•fOaielee,  J.,  and  Vaughan.  B.  And  there  have  been  many  cases  since,  where  similar 
!J"|Biiiatioo8  have  been  held  admissible.  In  Rex  v.  Bartlett,  7  0.  &  P.  832  (32  E.  G.  L.  R.), 
^i&d,  B.,  admitted  an  examination  which  appeared  as  if  some  part  of  it  were  in  answer 
^  H^^tioni  pot  by  the  magistrate,  who,  however,  stated  that  he  had  no  recollection  of 
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The  11  &  12  Vict.  c.  42,  instead  of  adopting  the  lansruaf^e  «)f  either  of  th( 
former  statutes  as  to  taking  the  examination  of  the  prisoner,  introduces  an  entiTelj 
new  provifiioi)  by  sec  18,  and  specifies  a  single  question  to  be  put  to  the  prisoner 
viz.  whether  he  wishes  *'  to  say  anything  in  answer  to  the  charge?"  and  directs  thai 
"  whatever  the  prisoner  shall  then  say  in  answer  thereto  shall  be  taken  down  ii 
writing/'  read  over  to  the  prisoner,  and  signed  by  the  justice.fn)  But  it  is  to  b( 
observed  that  the  11  &  12  Viet.  c.  42  does  not  repeal  so  much  of  the  7  Geo.  4.  c 
64,  as  requires  the  magistrates  to"  take  the  examination^  of  the  party  accused,  (o) 
*40n  *^^  prisoner  indicted  for  murder  was  apprehended  on  that  charge  an< 
-I  immediately  t^ken  before  the  magistrates.  An  appraiser  took  notes  of  wha 
passed,  but  they  were  not  signed  by  any  one.  The  prisoner  was  asked  one  or  tw« 
questions  by  the  magistrates,  to  which  he  gave  certain  answers,  after  which  he  wa 
remanded.  It  was  objected  that  the  magistrates  had  no  right  to  put  these  questions 
they  were  tied  down  by  the  11  &  12  Vict.  c.  42,  ss.  17  &  18,  to  a  particular  mod 
of  procedure.  It  was  answered  that  this  matter  fell  within  the  proviso  in  sec.  18 
Wilde,  C.  J.,  refused  to  receive  the  evidence.  If  this  sort  of  examination  wer 
received  in  evidence  it  was  hard  to  say  where  it  might  stop.  A  person  in  cdstodj 
or  in  other  imprisonment,  questioned  by  a  magistrate,  who  has  power  to  commi 
him,  and  power  to  release  him,  might  think  himself  bound  to  answer  for  fear  c 
being  sent  to  gaol.  The  mind  in  such  a  case  would  be  likely  to  be  affected  b 
the  very  influences  which  render  the  stiitements  of  accused  persons  inadmissible.(/) 

Where  on  the  hearing  before  the  magistrate  on  a  charge  either  of  the  murder  c 
concealing  the  birth  of  her  child,  after  the  prboner  had  been  cautioned  in  the  xaui 
manner,  and  had  stated  that  she  had  nothing  to  say,  the  magistrate,  before  con 
mitting  her,  asked  her  where  she  had  put  the  body ;  Erie,  J.,  refused  to  allo^ 
the  answer  to  be  given.  The  question  ought  never  to  have  been  put,  and  it  woul 
be  very  unfair  towards  the  prisoner  to  receive  in  evidence  an  answer  so  irregular! 
e\ic\ted,(q) 

So  a  confession  obtained  without  threat  or  promise  from  a  boy  fourteen  years  i 
age,  by  questions  put  by  a  police  officer,  in  whose  custody  the  boy  was,  on  a  charf 
of  felony,  was  held  rightly  received.(r) 

Where  rumors  had  been  afloat  that  the  prisoner  had  been  delivered  of  a  chi 
but  the  only  ground  for  such  suspicion  was  that  she  had  been  observed  up  to  a  cert* 
time  to  increase  in  size,  and  had  afterwards  recovered  her  usual  form ;  and  in  c 
sequence  of  these  rumors  a  police  officer  went  to  her,  charged  her  with  having  b 
recently  delivered,  and  having  murdered  the  child,  or  at  least  concealed  its  bi 
The  result  of  his  questioning  was  that  she  made  a  statement,  which  he  deta 
Erie,  J.,  made  strong  observations  on  the  impropriety  of  questioning  a  prison* 
a  time  when  there  was  no  proof  of  any  crime  having  been  committed,  but  the 
dence  was  left  to  the  jury.(«) 

having  put  anj  questions;  and  if  he  had,  certainly  none  except  for  the  purpose 
plaining  what  had  been  already  said  by  the  prisoner.  So  in  Rex  v.  Uees,  7  C.  & 
(32  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  admitted  the  prisoner's  statement  made  In  t 
to  questions  put  to  him  by  the  magistrate,  it  having  been  afterwards  read  over  * 
and  he  having  said  that  it  was  in  substance  correct. 

(n)  The  Irish  Act,  14  k  15  Vict.  c.  93,  s.  14,  varies  in  simply  directing  the  jus 
^'take  down  in  writing  the  statement"  of  the  accused,  having  first  cautioned  him, 

(o)  See  the  sections  and  the  observations  upon  them,  post^  p.  438. 

(p)  Reg.  V.  Pettit,  4  Cox  C.  C.  164.     In  this  case  the  proceedings  of  the  ma 
were  clearly  irregular,  as  no  witness  had  been  examined,  kc. 

(q)  Reg.  V.  Berriman,  6  Cox  C.  C.  388. 

(r)  Rex  V.  Thornton,  R.  &  M.  C.  C.  R.  27  ;  ante^  p.  399  ;  Reg.  v.  Kerr,  8  C.  &  F 
E.  C.  L.  R.) ;  Gibney's  case,  Joy  3G ;  Reg.  v.  Hughes,  Ibid.  39.    Although  there 
doubt  that  confessions  elicited  by  questions  put  by  officers  are  admissible,  still 
be  equally  little  doubt  that  it  is  no  part  of  the  duty,  or  rather  that  it  is  a  bre 
duty,  of  an  ofhcer  to  put  questions  to  prisoners  in  their  custody,  and  learned  ji 
in  man}'  cases  reprobated  such  conduct  in  the  strongest  terms ;   and  in  a  r 
where  it  appeared  that  a  constable  was  in  the  practice  of  interrogating  priso 
custody,  Patteson,  J.,  threatened  to  cause  him  to  be  dismissed  from  his  office: 
Rose.  Or.  Ev.  45 ;  Reg.  v.  Ilassett,  8  Cox  C.  C.  511. 

(«)  Reg.  t«.  Berriman,  6  Cox  C.  C.  388.     It  should,  however,  be  borne  in  ml 
cases,  that  every  peace  officer  is  justified  in  apprehending  on  reasonable  susp 
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*In  one  case  in  Ireland  where  a  constable  arrested  a  prisoner,  and  having  r*4.07 
given  the  usual  and  proper  caution(0  procec'ded  to  search  his  house,  and  '- 
having  found  the  prisoner's  coat,  which  was  wet  from  washing,  asked  him  why  he 
had  washed  his  coat?  The  Chief  Baron  ruled  that  the  answer  could  not  be  given 
in  evidence,  and  said  thatwhei*e  a  constable  arrests  a  party  he  ought  to  abstain  from 
asking  questions ;  he  ought  to  leave  that  duty  to  the  magistrate,  who  alone  has  the 
power  to  reduce  to  writing  what  is  said  by  the  prisoner.(M) 

So  a  confession  obtained  by  questions  put  by  the  prosecutor's  wife,(v)  or  by  per- 
sons who  are  neither  constables  nor  officei's,(tr)  or  by  a  fellow  prisoner,(x)  is  admis- 
sible. So  where  it  was  proposed  on  the  part  pf  the  prosecution  to  prove  what  had 
been  said  by  the  defendant  in  his  examination  before  a  committee  of  the  House  of 
Commons,  which  the  defendant  had  been  compelled  to  attend  ;  and  on  the  part  of 
the  defendant  it  was  objected  that,  since  this  statement  had  been  made  under  a 
compulsory  process  from  the  House  of  Commons,  and  under  the  pain  of  incurring 
punishment  as  for  a  contempt  of  the  House,  the  declarations  were  not  voluntary, 
and  could  not  be  admitted  for  the  purpose  of  criminating  the  defendant;  Abbott, 
J.,  overruled  the  objection  and  admitted  the  evidence.(.y) 

If  the  examination  of  a  prisoner  taken  before  a  magistrate  purport  to  have  been 
taken  on  oath,  it  is  not  admissible,  and  evidence  will  not  be  received  to  show  that  in 
fact  it  was  not  taken  on  oath.     An  examination  of  a  prisoner  taken  before  a  magis- 
trate was  written  under  the  following  words,  which  except  as  to  the  name  were 
printed,  "  The  examination  of  —  Homage,  taken  on  oath  before  me,  &c.,"  and  was 
filled  by  the  magistrate ;  and  Le  Blanc,  J.,  rejected  the  examination,  because  it 
purported  to  have  been  taken  on  cath,  and  would  not  permit  a  witness  to  be  examined 
for  the  purpose  of  showing  that  no  oath  had  in  fact  been  administered  to  the 
prifiooer,  saying  that  he  could  not  allow  that  which  had  been  sent  in  under  the  hand 
of  the  magistrate  to  be  disputed.(a)     So  where  the  examination  of  a  prisoner  began, 
"Xhe  information  and  complaint  of  II.  Bentley,  taken  upon  oath,"  &c.;  Gurney,  B., 
rejected  the  examination,  and  would  not  permit  the  magistrate's  clerk  to  prove  that 
the  examination  was  not  taken  upon  oath,  and  that  the  statement  was  a  mistake.(6) 
So  an  examination  *beginning,  '*  This  deponent  saith,"  has  been  rejected,   r*4(iQ 
88    that  implied  that  the  statement  was  made  upon  oath.(c)     So  where  it  '- 
appeared  from  the  depositions  that  the  masristrate  had  written  down  that  the  prisoner 
was  sworn,  and  made  a  statement,  which  he  returned  as  his  examination,  but  a  wit- 
ness said  that  in  fact  the  prisoner  was  not  sworn ;  Parke,  B.,  in  the  presence  of 
Boeaoquet,  J.,  said,  that  as  the  magistrate  had  returned  that  the  prisoner  was  sworn, 
the  statement  made  could  not  bo  received  in  evidence.(^)     So  where  a  statement 

*o  felony  has  been  committed;  and  that  in  cases  of  suspicion  it  may  frequently  be  perfectly 
^ght  for  a  peace  officer  to  ask  questions  of  a  suspected  person  not  in  custody,  provided 
Buch  questions  be  fair  and  adapted  to  the  particular  circumstances. 

{t)  It  is  not  stated  what  it  was. 

(tt)  Reg.  V.  Bodkin,  9  Cox  C.  0.  403.     This  case  seems  to  deserve  reconsideration. 

(r)  Rex  p.  Upchurch,  ante^  p.  389.  (w)  Rex  v.  Wild,  ante^  p.  404. 

(x)  Rex  p.  Shaw,  ante^  p.  398. 

(.V)  Rex  r.  Merceron;  2  Stark.  N.  P.  C.  366  (3  E.  C.  L.  R.).  "  I  think  there  must  be  some 
mistake  in  that  case ;  the  evidence  must  have  been  given  without  oath ;  and  before  a 
cooamittee  of  inquiry,  where  the  witness  would  not  be  bound  to  answer :"  per  Lord  Ten- 
terden,  C.  J.,  in  Rex  v.  Gilhara,  R.  k  M.  C.  C.  R.  203,  on  Rex  p.  Merceron  being  cited.  See 
*l»o  in  Rex  v.  Garbett,  2  C.  &  K.  483  (61  E.  C.  C.  R.),  further  remarks  on  this  case.  So 
^  A  witness  answers  questions  to  which  he  might  have  demurred,  as  subjecting  him  to 
penalties,  his  answers  may  be  used  ag&inst  him  for  all  legal  purposes;  and  therefore,  in 
^  action  on  5  Geo.  2,  c.  30,  s.  21,  the  defendant's  examination  before  the  commissioners 
^u  allowed  to  be  given  in  evidence,  to  show  that  by  his  own  confession  he  had  con- 
^aled  the  property  of  the  bankrupt :  Smith  p.  Beadnell,  1  Campb.  30.  See  also  Stockfleth 
•DeTastet,  4  Campb.  10. 

(«)  Rex  p.  Smith,  1  Stark.  R.  242  (2  E.  C.  L.  R.). 

I*)  Rex  p.  Bentley,  6  C.  &  P.  148  (25  E.  C.  L.  R  ),  and  MSS.  C.  S.  G.  The  prisoner  in 
^iicase  was  not  sworn  :  the  magistrate  having  separate  books,  with  printed  headings  on 
ttch  page;  one  being  th^  information  book,  and  another  the  examination  of  prisoners' 
^k;  the  magistrate's  clerk  had,  by  mistake,  entered  the  prisoner's  examination  in  the 
^Bformation  book  instead  of  in  the  prisoners'  examination  book.     C.  S.  G. 

(e)  Rex  p.  Shellswell,  Oxford  Spr.  Ass.  1828,  Park,  J.  A.  J.     MSS.  0.  S.  G. 

(f )  Reg  V.  Pikesley,  9  C.  A;  P.  124  (38  E.  C.  L.  R  ). 
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made  by  a  prisoner  before  a  corou^r  at  an  inquest  purported  on  the  face  of  it  t 
have  been  taken  on  oath,  but  the  coroner  would  have  proved,  if  parol  evidence  wer 
admissible,  that  in  fact  no  oath  was  administered  to  the  prisoner ;  Alderson,  6 
said,  ^'As  the  statement  purports  to  be  a  statement  on  oath,  I  cannot  receive  it  a 
evidence  against  the  prisoner ;  and  I  think,  as  it  so  purports,  I  cannot  allow  pare 
evidence  to  be  given  to  show  that  the  statement  was  not  made  upon  oath."(^) 

If  the  examination  of  a  prisoner  is  rejected  on  the  ground  that  it  purports  t 
have  been  taken  on  oath,  parol  evidence  of  the  prisoner's  statement  is  not  admissible 
A  statement  of  a  prisoner  made  before  the  committing  magistrate  had  at  the  coe 
elusion  the  words,  "  taken  and  sworn  before  me,"  and  under  those  words  the  signi 
ture  of  the  magistrate ;  the  statement  was  rejected,  and  evidence  that  the  prisone 
was  not  sworn  held  inadmissible ;  and  it  was  also  held  that  parol  evidence  of  whs 
the  prisoner  said  before  the  magistrate  could  not  be  received.(/) 

The  ground  on  which  these  decisions  proceeded  was,  that  the  account  given  by 
prisoner  before  a  magistrate  ought  not  to  be  upon  oath;  and  if  the  prisoner  has  bee 
sworn,  his  statement  cannot  be  receivcd.(</) 

But  although  it  is  (juite  correct  to  hold  that  an  examination  of  a  prisoner  i 
writing  purporting  to  be  taken  on  oath  is  inadmissible,  because  such  anexaminatio 
is  apparently  taken  in  direct  violation  of  the  statute,  yet  it  seems  clearly  erronoou 
to  hold  that,  when  in  point  of  fact  the  examination  has  been  regularly  taken  i 
accordance  with  the  statute,  no  evidence  of  it  should  be  admissible,  because  b 
accident  or  negligence  it  has  been  stated  to  be  upon  oath.  Where  in  direct  violatio 
of  the  statute  no  examination  in  writing  has  been  taken,  evidence  is  admissible  c 
*J.nQT  ^^^^  ^^^  *prisoner  said,(//)  and  d  fortiori  such  evidence  oueht  to  b 
-I  admitted  where  the  statute  has  been  substantially  complied  with,  but  a 
accidental  ^rror,  in  no  way  tending  to  the  prejudice  of  the  prisoner,  has  occurreij 
It  is  submitted,  therefore,  that  where  the  examination  on  the  face  of  it  erroneous! 
states  the  prisoner  to  have  been  examined  on  oath,  it  should  be  permitted  to  th 
prosecutor  to  prove  that  Chat  was  not  the  fact,  and  on  such  proof  to  give  evidenc 
of  what  the  prisoner  said  before  the  magistrate. 

Upon  an  indictment  for  administering  poison,  it  appeared  that  on  the  day  oi 
which  the  prisoner  was  committed,  she  and  several  others  were  summoned  before  \ 
magistrate,  and  at  a  time  when  she  was  under  no  charge,  and  when  there  was  n( 
specific  charge  against  any  person,  she  and  the  other  persons  were  examined  upoi 
oath  touching  this  poisoning,  and  their  statements  taken  down  in  writing ;  but  oi 
the  conclusion  of  the  examination,  the  prisoner  was  committed  for  trial  on  thi 
charge.  It  was  proposed  to  put  in  the  examination  of  the  prisoner,  and  Rex  i 
Tuhhi/{i)  was  cited.  Gumey,  B. :  'This  case  is  quite  distinguishable  from  tb 
case  cited.  Under  the  circumstances  of  that  case  I  should  have  been  disposed  • 
agree  with  my  brother  Vaughan.  I  remember  in  the  case  of  Rex  v.  Walker^  whic 
was  a  case  of  forging  a  will,  I  gave  in  evidence  an  affidavit  made  by  one  of  tl 
prisoners  in  the  suit  in  Doctors'  Commons,  and  the  prisoner  was  convicted  as 
executed.     But  this  being  a  deposition  made  by  the  prisoner  at  the  same  time 

(e)  Reg.  V.  Wheeley,  8  C.  &  P.  250  (34  E.  C.  L.  R.).     It  is  not  expressly  stated  in  ^ 
report  that  this  was  the  examination  of  the  prisoner  as  a  party  charged  before  the  corocs 
but  it  is  to  be  inferred  that  it  was  so.    And  see  Reg.  v.  Owen,  9  C.  &  P.  83  (38  E.  G.  L.  E' 
po8t^  p.  417. 

(/)  Rex  V.  Rivers,  7  C.  &  P.  177  (32  E.  C.  L.  R.),  Park,  J.  A.  J.     The  learned  '}xl^ 
said,  "  T  remember  a  case  in  which  a  beading  of  a  deposition  was  used,  and  it  stated  ^^ 
the  prisoner  was  sworn.     The  written  evidence  was  rejected,  and   parol  evidence 
offered,  and  that  was  rejected  also.     As  I  see  that  there  is  a  writing,  I  cannot  re<= 
parol  evidence."    Mr.  Phillipps,  vol.  1,  p.  403,  says,  ''But  there  seems  no  good  groan^^ 
this  decision  ;'*  and  in  vol.  2,  p.  80,  he  says,  ''This  is  a  strong  decision,  for  if  tber^ 
no  oath  imposed,  and  if  the  prisoner  had  his  choice  to  speak  or  not,  as  he  might  fc^Z 
right,  his  statement  was  voluntary,  and  why  should  the  mistake  or  carelessness  <^  f , 
magistrate,  or  his  clerk,  in  making  a  mis-statement  as  to  the  fact  of  swearing,  be  a.a  i 
teppel  to  the  reception  of  evidence,  which  in  all  other  respects  is  unobjectionable?'* 

(ff)  Rex  V.  Smith,  1  Stark.  N.  P.  C.  242  (2  E.  0.  L.  R.).  As  to  examinations  by  iMMagig. 
trates  generally,  see  poHy  p.  436. 

!A)  See  the  cases, />o«<,  p.  449. 
t)  5  C.  A;  P.  bSOfpostf  p.  412  (24  E.  G.  L.  R.). 
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all  the  other  depositions  on  which  she  was  committed,  I  think  it  is  not  receivable. 
Ido  not  think  this  examination  was  perfectly  voluntary." (y) 

The  prisoner  was  indicted  for  having  made  a  false  declaration,  the  statements  in 
vhich  subsequently  became  the  subject  of  an  inquiry  before  one  of  the  poor  law 
inspectors,  under  the  authority  of  sees.  19,  20  of  the  10  &  11  Vict.  c.  90,(/i;)  and 
the  prisoner  was  examined  on  oath  respecting  the  declaration,  and  her  answers 
were  reduced  to  writing  in  a  minute-book,  and  she  had  affixed  her  mark;  she  was 
not  cautioned  that  what  she  said  would  be  used  against  her;  and  her  statement  was 
held  inadmissible,  on  the  ground  that  the  answers  were  given  by  an  illiterate  per- 
son, who  had  not  been  cautioned,  under  the  compulsion  of  an  oath.(Z) 

Upon  an  indictment  against  a  father  and  daughter  for  receiving  stolen  goods,  it 
appeared  that  the  daughter  had  been  examined  upon  oath  as  a  witness  before  the 
oommitting  magistrate,  and  it  was  proposed  to  ask  what  she  then  said  in  the  pre- 
sence of  her  father.  Gurney,  B. :  "I  think  you  cannot  do  that.  We  cannot  hear 
anything  she  said  before  the  magistrate  when  she  was  a  witness ;  *if  after  j-^ .  ^  r. 
having  been  a  witness  you  make  her  a  prisoner,  nothing  of  what  was  said  ^ 
then  can  be  admitted  in  evidence."(wi) 

The  prisoner  being  in  Bridewell  sent  for  a  magistrate,  and  asked  what  was  the 
charge  against  him,  which  the  magistrate  told  him.  Nothing  I'urther  passed.  About 
an  hour  afterwards  the  prisoner  again  sent  for  the  magistrate,  and  made  an  infor- 
ination,  which  was  produced.  The  magistrate  made  no  threat,  and  held  out  no 
inducement  to  the  prisoner,  and  did  not  caution  him  against  criminating  himself. 
He  was  sworn,  and  put  his  mark  to  it.  The  magistrate  did  not  inform  the  prisoner 
that  his  information  would  be  used  against  him.  The  magistrate  thought  the  pri- 
soner would  be  admitted  as  a  Crown  witness,  and  the  prisoner  might  have  been 
ttnder  that  impression  also.  The  prisoner  *•  was  in  as  a  Crown  witness."  The  pri- 
soner swore  his  information  again,  but  not  in  the  presence  of  the  other  prisoners, 
but  he  reftised  to  support  his  information,  or  appear  as  a  witness.  The  magistrate 
had  refused  to  admit  the  prisoner  to  bail.  It  was  objected  that  the  information 
Was  inadmissible  as  a  confession,  because  the  usual  caution  was  not  given,  and  an 
inducement  was  used;  and,  further,  that  its  being  on  oath  rendered  it  inadmissible; 
*nd,  upon  a  case  reserved,  it  was  held  that  the  information  ought  not  to  have  been 
J^ceived  in  evidence.(n)  % 

(;)Rex  r.  Lewis,  6  C.  &  P.  161,  and  MSS.  C.  S.  G.  Mr.  Phillipps,  vol,  1,  p  403,  ob- 
Wrres,  "When  she  was  summoned  to  appear,  suspicion  attached  to  her;  and  the  case 
1^^^^  a  strong  resemblance  to  that  of  an  individual  examined  on  oath  under  a  charge." 
*1^'«  is  iaaccurate,  and  neither  warranted  by  the  report  in  C.  k  P.  nor  my  note  of  the 
^e,  and  I  was  counsel  in  it.  The  prisoner  was  summoned  in  the  ordinary  way  as  a  per- 
■^^^  who  could  give  some  evidence  touching  the  matter,  and  not  because  any  suspicion 
•t^ched  to  her.     See  the  note  (m),  infra.     U.  S.  G. 

.(*)Sec.  19  authorizes  the  commissioners  or  inspectors  to  summon  any  person  they 

**^Dk  fit,  and  administer  an  oath,  &c.     Sec.  20  makes  every  person  giving  false  evidence 

Mty  of  perjury,  and  every  person  who  refuses  to  give  evidence  guilty  of  a  misdemeanor. 

y)  Reg.  V.  Murtagh,  6  Cox  C.  C.  447,  Pennefather,  B.,  and  Moore,  J.' 

(*)  Rex  V.  Davis,  6  C.  &  P.  177  (25  E.  C.  L.  R.),  and  MSS.  C.  S.  G.     Mr.  Phillipps,  vol. 

»P-  404,  observes,  '*  It  does  not  appear  from  the  report  that  this  individual  was  taken  as 

.prisoner  before  the  magistrate;  but  there  were  circumstances  sufficient  to  raise  a  sus- 

PJ'*'^**  of  guilt,  and  sufficient  also  to  show  that  the  statement  was  not  perfectly  voluntary." 

should  seem,  from  the  fact  of  her  being  examined  as  a  witness,  that  she  was  not  taken 

-f'pre  the  magistrates  as  a  prisoner;  and  as  to  the  circumstances  sufficient  to  raise  a  sus- 

P|Jion  of  guilt,  none  such  are  stated  to  have  been  proved  before  the  magistrate,  either 

°^/ore  or  at  the  time  when  her  examination  was  taken ;  and  assuming  that  such  suspicion 

^^^ht  exist  in  the  minds  of  the  magistrates  or  others,  or  even  that  the  prisoner  might  be 

^Are  that  there  was  such  suspicion,  that  was  not  the  ground  of  the  decision,  but  that 

^  PrisoDer  had  been  examined  on  oath  as  a  witness ;   and  after  the  decision  in  Reg.  v, 

•^Hter,  post,  p.  414,  it  may  perhaps  be  doubted  whether  this  was  a  sufficient  reason  for 

^J«cting  the  deposition.     C.  S.  G. 

t**)  Reg.  V.  M'Hugh,  7  Cox  C.  C.  483,  Lefroy,  C.  J.,  said,  "  In  an  information  a  witness 
t^^^ritates  anything  with  the  view  of  its  being  used  against  him,  as  here  it  is  sought  to 
H^^d;"  and  (after  speaking  of  the  examination  of  a  prisoner  after  being  cautioned) 
kt  '^  you  would  seek  to  begin  by  taking  an  information  from  a  man  as  a  witness,  bind 
^l^orer  to  give  evidence  [this  is  not  stated  in  the  case],  and  then  offer  this  information 
^^t  him.    Under  the  circumstances  of  the  case,  and  in  absence  of  all  authority,  I  do 
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With  reference  to  an  examination  of  a  person  charged  as  a  prisoner  taken  upon 
oath,  Mr.  Phillipps  observes,  ^'As  an  examination  it  is  irregular:  the  modeni 
statute,  which  regulates  the  proceedings  of  magistrates  on  criminal  charges  brought 
before  them,  makes  a  distinction  between  the  examination  of  a  prisoner  and  the 
informations  of  those  who  make  the  charge;  the  informations,  but  not  the  exami- 
nations of  the  prisoner,  being  especially  required  to  be  on  oath.  Since  the  state- 
ment upon  oath  cannot  be  received  as^a  judicial  proceeding  or  formal  examination, 
^,. ■.•,  is  it  admissible  as  a  confession?  There  are  objections  to  it  also  in  that 
J  *form ;  the  oath  imposed  on  the  prisoner,  especially  whilst  in  custody,  is 
likely  to  operate  as  a  constraint  or  as  a  kind  of  compulsion;  the  statement  therefore 
cannot  be  considered  as  completely  free  and  voluntary.(o)* 

If  a  prisoner  is  sworn  and  examined  by  a  magistrate  by  mistake,  and  his  deposi- 
tion is  destroyed,  and  an  examination  then  taken  in  the  regular  way,  it  is  admissible. 
On  an  indictment  for  arson  against  two  prisoners  it  appeared  that  when  one  of  the 
prisoners  was  first  brought  before  the  magistrate,  it  was  thought  that  he  had  ap- 
peared as  a  witness,  and  by  mistake  he  was  sworn ;  but  it  being  discovered  that  he 
was  one  of  the  accused  persons,  the  deposition,  which  had  been  commenced,  was 
torn,  and  the  prisoner  subsequently  made  a  statement,  afler  having  been  cautioned 
by  the  magistrate ;  and  that  statement  was  offered  in  eviden  re.  It  was  objected 
that  the  whole  examination  before  the  magistrate  was  but  one  transaction,  and  that 
the  oath  was  binding  during  the  whole  inquiry.  Garrow,  B. :  "  What  was  first 
taken  down  and  afterwards  destroyed  does  not  prejudice  the  prisoner.     We  do  not 

know  what  he  said ;  it  is  as  if  it  never  existed :''  and  the  statement  was  received.f  o) 

• 

not  think  we  should  allow  this  iDformation  to  be  used  against  the  prisoner,  thus  depmiog 
him  of  the  benefit  he  should  have  of  making  a  statement  favorable  to  himself,  and  ex 
plaining  the  evidence  if  it  were  originally  contemplated  to  use  this  information  againtt 
him  as  a  confession."  Greene,  B.,  and  Keogh,  J.,  concurred ;  but  Pennefather,  B.,  wb 
had  tried  the  case,  differed.  If  this  case  is  correctly  reported,  the  decision  is  open  to  tl^ 
gravest  doubt,  for  the  prisoner  clearly  volunteered  a  statement  without  any  InducemeH 
whatever. 

(o)  1  Phill.  Ii)v.  402.  Assuming  that  an  oath  may  be  likely  to  operate  as  a  constraint,  the  ' 
seems  no  reason  whatever  why,  where  a  prisoner's  examination  has  been  taken  upon  oata 
that  fact  should  operate  further  than  to  raise  a  prim&faeie  presumption  that  the  stateme^ 
was  not  voluntary,  and  to  throw  the  onus  of  showing  that  it  was  spontaneous  npon  t=z 
prosecutor.  Suppose,  after  the  statement  of  a  prisoner  had  been  regularly  taken  wither 
an  oath,  he  were  himself  to  volunteer  to  swear  to  the  truth  of  it,  and  the  magistrate  wc^ 
incautiously  to  permit  him  so  to  do,  it  would  be  difiicult  to  assign  any  good  reason  i^a 
such  a  statement  should  not  be  admissible.  In  Reg.  v.  Wheater,  ^o«/,  p.  414,  Lord 
inger,  C.  H.,  said,  in  the  presence  of  all  the  judges,  ''  I  understand,  if  a  prisoner's  .ezai 
nation  be  on  oath,  it  shall  not  be  received  in  evidence  without  reference  to  a  duress 
threat;  I  see  no  reason  for  it;  in  principle  the  answer  may  be  quite  voluntary.'*  It  sho 
be  remembered  that  a  magistrate  has  no  authority  to  administer  such  an  oath,  and  th« 
fore  the  prisoner  has  a  right  to  refuse  to  take  it.  In  Reg.  v.  Wheater,  on  Rex  v.  Tut 
postj  p.  412,  being  cited,  Aiderson,  B.,  observed,  <'  It  does  not  appear  there  that  the  c 
was  a  lawful  one :"  from  which,  perhaps,  it  may  be  inferred  that  the  very  learned  Bai 
considered  that  a  distinction  might  be  drawn  between  a  lawful  and  an  unlawful  o 
and  it  is  apprehended  that  such  a  distinction  might  well  be  drawn,  as  in  the  one  case 
justice  has  the  power  to  enforce  by  commitment  an  answer  to  any  legal  questl 
in  the  other  he  has  no  such  power.  And  see  Rex  v.  Shaw,  antej  p.  398.  The  first 
tionof  the  mode  of  taking  prisoners'  examinations  is  in  Kelyng,  p.  2,  where  the  ju< 
orders  direct,  ^'  that  all  justices  of  the  peace  do  take  examinations  of  the  felons  wifc.Ii( 
oath."  The  same  is  stated  in  B.  N.  P.  242.  The  first  case  where  an  examination  wf^rSi 
jected  on  the  ground  that  it  purported  to  be  on  oath  is  Rex  v.  Smith,  I  Stark.  R.  2  '42 1 
E.  C  L.  R.),  antej  p.  407.  There  is  no  doubt  that  an  examination  of  a  prisoner  tak^o  o 
oath  is  irregular,  and  therefore  inadmissible  as  an  examination  under  the  statute^  and.,  pw 
haps,  the  rejecting  the  examination  of  prisoners  on  oath  altogether  may  have  orig\o.tted 
in  not  distinguishing  between  an  examination  admissible  under  the  statute,  and  adm/MJ- 
ble  as  evidence  at  common  law.  The  point  seems  to  have  been  taken  for  granted  in  A^ 
the  cases,  and  never  solemnly  discussed.     C.  S.  G. 

(p)  Rex  r.  Webb,  4  C.  &  P.  564  (19  E.  C.  L.  R.). 

^  Statements  under  oath  by  a  person  charged  with  crime  are  not  admissible  :  People  v. 
M'Mahon,  15  N.  Y.  384  ;  Shaffler  v.  State,  3  Wise.  823  ;  State  v.  Marshall,  3U  Mo.  400;  StAte 
V.  Giliuan,  51  .Maine  206;  State  r.  Matthias,  66  N.  C.  106.  The  examination  of  a  prisoner 
by  the  magistrate  before  whom  he  is  brought  for  commitment,  being  a  priFilege  extended 
to  the  prisoner,  it  cannot  be  used  by  him  on  his  trial  as  evidence  in  bis  defence:  Nelsoaf* 
State,  2  Swan  237. 


lAP.  lY.  §  I.]         Of  Confessions  and  Admissions.  411 

"p  ■         ■-■  ■  ■■        ■  '  .■-■I.  ■-■■        ■  I*  ■■■■■^.  ■■■ 

The  principle  of  these  decisions  does  not  apply  to  a  statement  made  by  a  prisoner, 
an  ezaminution  before  a  magistrate,  when  he  was  not  in  custody,  but  examined 
lainst  another  person  on  a  distinct  charge ;  provided,  of  course,  there  has  been  no 
ducement  given  to  confess,  and  no  promise  of  favor  or  of  a  reward  for  informa- 
ia;  a  statement  so  made  by  one  in  his  capacity  of  witness,  who  was  perfectly  free 
*  refuse  answering  any  questions  that  had  a  tendency  to  expose  him  to  a  criminal 
large,  seems  to  *be  clearly  admissible.(j)  And  it  may  be  laid  down  gene-  r^^,^ « 
lUy  that  a  statement  upon  oath  by  a  person  not  being  a  prisoner,  and  when  ^ 
0  suspicion  attached  to  him,  the  statement  not  being  compulsory,  nor  made  in 
onsequence  of  any  promise  of  favor,  is  admissible  in  evidence  against  him  on  a 
Timinal  charge.(rj  Thus  where  upon  an  indictment  for  forgery  it  appeared  that, 
jefore  the  prisoner  was  either  charged  with  or  suspected  of  having  committed  any 
offence,  one  Shearer  had  been  examined  on  a  charge  of  forgery,  and  that  the  pri- 
Booerwas  called  as  a  witness  against  Shearer  on  that  occasion,  and  sworn  to  a 
deposition,  which  was  proposed  to  be  read  against  the  prisoner ;  and  it  was  objected 
that  the  deposition,  being  a  statement  made  upon  oath,  could  not  be  received  as 
evidcDce  against  the  prisoner;  Parke,  J.,  said,  ^' I  think  1  ought  to  receive  this 
evideDce.  The  prisoner  was  not,  at  the  time  when  he  made  this  deposition,  charged 
with  auy  offence :  and  he  might  on  that,  as  well  as  on  any  other  occasion,  when 
called  as  a  witness,  have  objected  to  answer  any  questions  which  might  have  a  ten- 
dency to  expose  him  to  a  criminal  charge ;  and  not  having  done  so,  his  deposition  is 
endeoce  against  him."(«)  So  where  on  an  indictment  for  burglary  it  was  proposed 
to  read  a  statement  made  upon  oath  by  the  prisoner,  at  a  time  when  he  was  not 
under  any  suspicion,  and  it  was  objected  that  it  was  a  violation  of  the  rule  of  law 
that  a  prisoner  should  not  be  sworn  ;  "  Vaughan,  B.,  said,  "  1  do  not  see  any  objec- 
tion to  its  being  read,  as  no  suspicion  attached  to  the  party  at  the  time.  The 
question  is,  is  it  a  statement  of  a  prisoner  upon  oath  ^  Clearly  it  is  not,  for  he  was 
fiot  a  prisoner  at  the  time  when  he  made  it."(<) 

So  where  on  an  indictment  for  threatening  to  accuse  of  an  infamous  crime,  it 
appeared  that  the  prisoners  had  made  a  charge  against  the  prosecutor,  and  been 
cxunined  before  the  magistrate  as  witnesses  against  the  prosecutor,  and  their  depo- 
utioDs  contained  both  their  examinations  and  cross-examinations ;  their  answers  on 
croes-examination  were  not  only  contradictory  in  themselves,  but  quite  inconsistent 
^th  each  other.  It  was  held  that  the  examinations  were  admissible,  but  that  the 
ci^^MB-examinations  were  not,  as  there  was  not  any  such  connection  between  these 
^luwers  and  the  particular  charge  in  this  indictment  as  to  make  them  relevant.(n) 
oo  where  Chidley  and  Cummins  were  indicted  for  maliciously  wounding,  and  at  the 
^xunination  before  the  magistrates  Chidley  alone  was  charged  with  committing  the 
offence,  and  Cummins  came  forward  voluntarily,  and  gave  evidence  exculpating 
^dley,  and  confessed  that  he  had  inflicted  the  injuries  upon  the  prosecutor, 
^lid  upon  this  he  and  Chidley  were  committed;  it  was  held  that  Cummins'  r^^to 
reposition  was  admi8sible.(t?)  '- 

On  an  indictment  for  forging  the  acceptance  of  a  bill  of  exchange,  '^Accepted, 
Payable  at  Masterman  &  Co 's,  London,  William  Booth,'*  it  appeared  that  the 
pnaoner  had  been  called  as  a  witness  for  Booth  in  an  action  brought  against  him  on 
^*t  bill,  and  in  cross-examination  he  made  several  statements  tending  to  show  that 


(?)  1  Phill.  Ev.  404.  (r)  Ibid. 

(•)  Rex  V.  Ilaworth,  4  C.  &  P.  254  (19  K.  C.  L.  R.) ;  C 
W  Rex  V.  Tubby,  5  C.  &  P.  530  (24  E.  C.  L.  R.). 
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.^  ^,  - ^-- ,-    The  depositioQ  was  not  read,  but 

withdrawn  by  the  counsel  for  the  Crown,  as  it  did  not  contain  anything  material.     In 
p8'  ».  Wbeater,  infra^  Vaughan,  J.,  said,  **  In  Rex  v.  Tubby,  what  reason  is  there  for  say- 
^S  that  there  was  any  restraint  on  the  person  making  the  statement  ?" 
(y)  Reg.  r.  Braynell,  4  Cox  C.  C.  402,  Williams,  J.     The  particulars  of  the  cross-exami- 
*Uon8  are  not  slated.     See  my  note  on  this  decision,  antCj  p.  207.     To  which  it  may  be 
7^^^<I  that  the  examination  and  cross-examination  formed  one  document,  and,  according 
•Jthe  general  rule,  the  whole  ought  to  have  been  read.     See  Goss  v.  Quinton,  3  M.  k  Gr. 
,j  (^2  E.  C.  L.  R.),  where  an  examination  of  a  bankrupt  contained  his  examination  in 
JJyf  and  cross-examination,  and  in  the  latter  a  copy  of  an  agreement  wag  incorporated, 
*^^  it  was  held  that  the  examination  was  one  entire   thing,  and  that  the  whole  must  be 
^^^  ill  evidence,  including  the  cross-examination  and  copy  of  the  agreement. 
V*)  Reg.  V.  Chidley,  8  Cox  C.  C.  365,  Cockburn,  C.  J. 


413  Of  Evidence.  [bookvl 

the  acceptance  was  a  forgery  without  objectiou,  and  aflcrwards  either  put  himself  in 
the  hands  of  the  court  or  declined  to  answer  questions  put  to  hiui.  but  he  wus  com- 
pelled to  answer  these  questions,  and  this  examination  of  the  prisoner  was  proposed 
to  be  given  in  evidence  on  the  trial  for  forgery  j  the  counsel  for  the  prisoner  objected 
to  those  parts  of  the  cross-exaniinution  being  read  which  followed  the  priiiouer'a 
declining  to  answer,  and  applying  to  the  court  for  proteetiorv  The  objection  wtf 
overruled,  and,  on  a  case  reserved,  it  was  held  that  if  a  witne«j  claims  the  protectiwi 
of  the  court,  on  the  ground  that  the  answer  would  tend  to  criminate  himself,  ud 
there  appears  reasonable  gr(»und  to  believe  that  it  would  do  so,  he  is  not  compellable 
to  answer;  and,  if  obliged  to  answer  notwithstanding,  what  he  says  must  be  oo&* 
sidered  to  have  been  obtained  by  compulsion,  and  cannot  be  given  in  evidence agaimt 
him;  and  that  it  made  no  difference  in  the  right  of  the  witness  to  protection  that  he 
had  chosen  t^)  answer  in  part,  as  he  was  entitled  to  it  at  whatever  stage  of  the 
inquiry  he  chose  to  claim  it,  and  no  answer  forced  from  him  by  the  presiding  judge, 
alter  such  claim,  could  be  given  in  evidence  against  him.(  ?r) 

The  examiuiitiun  of  a  person  t^iken  on  oath  as  a  witm^ss  before  commissioners  of 
bankruptcy  is  admissible  in  evidence  against  him  on  a  charge  of  forgery,  he  having 
been  cautioned,  and  allowed  to  elect  what  questions  he  would  answer.  The  prisoner, 
who  was  indicted  for  forging  a  bill  of  exchange,  had  been  agent  in  London  for  his 
father,  a  cloth  manufacturer  near  Leeds,  who  became  embarrassed,  and  ultimately  a 
bankrupt.  The  bill  in  question,  whicli,  with  other  forged  bills,  w^as  found  in  the 
prisoner  s  possession,  and  had  been  paid  after  dishonor,  had  been  remitted  by  him 
to  his  fathtr,  as  alleged,  by  way  of  return  for  cloths.  The  prisoner  had  been 
examined  by  the  conimibsioners  under  the  fiat  touching  all  those  bills,  after  the 
solicitor  of  the  assignees  had  failed  in  making  out  such  a  case,  on  a  direct  charge  of 
forging  them,  before  the  Lord  Mayor,  as  would  warrant  the  committing  him  for 
trial.  His  examination  on  oath  before  the  commissioners  was  tendered  in  evidence 
♦4141  ^"  ^^^^  P^^^  ^^  ^^^  proseeutio!!,  and  objected  to.  It  ajipearcd  that  he  had 
J  been  att^mded  *before  them  by  his  solicitor,  and  been  informed  by  them  that 
he  was  at  liberty  to  decline  answering  any  questions  whieh  lie  thought  might  crimi- 
nate himseii';  that  to  some  questions  he  had  demurred  on  this  ground,  and  those 
had  been  passed  over;  to  others  he  had  made  objections  on  (jther  grounds,  which 
had  not  been  allowed,  and  he  had  been  compelled  to  answer.  The  examination  was 
received  in  evidence,  and  the  prisoner  convicted;  but  it  was  contended,  upon  a  case 
reserved,  that  the  examination  was  inadmissible,  as  it  was  a  compulsory  statement 
upon  oath.  The  prisoner  was  liable  to  an  indictment  for  perjury  if  he  swore  falsely, 
under  the  6  Geo.  4,  c.  IG,  s.  IM),  as  well  as  to  all  the  consetjuonces  and  penalties 
incurred  by  a  refusal  to  answer  by  sec.  34.  The  prisoner  was  compelled  to  answer 
some  questions,  and  it  must,  therel'ore,  be  taken  that  some  part  of  the  examination 
was  compulsory.  He  was,  therefore,  under  duress.  The  answers  also  were  on  oath, 
which  rendered  the  deposition  inadmissible,  the  reason  for  whieh  is  that  it  would  be 
a  species  of  duress.  It  was  contended,  on  the  part  of  the  Crown,  that  the 
statement  was  voluntary,  and  not  procured  or  influenced  by  threats  or  dur(»8;  the 
prisoner  had  the  liberty  to  object  to  answer,  and  exercised  his  right  to  do  su,  and  if 
he  elected  to  answer,  his  answer,  althouiijh  he  mi^'ht  have  demurred,  was  receivable 
in  evidence.  The  eases  where  statements  have  been  rejected  on  the  ground  oi  tW 
examination  having  been  on  oath  were  inapplicable,  as  in  them  the  examination  wa« 
improperly  taken,  and  the  party  examined  was  charged  as  a  criminal.  In  thiacaw 
the  examination  was  regular.     The  judges  present  were  all  oi   opinion  that  the 

{v)  Reg.  V.  Garbett,  1  Don.  C.  C.  23G ;  2  C  &  K.  474  (Gl  E.  C.  L.  R.).  This  was  the 
ruling  of  nine  ja«igi"s  :  Parke,  H.,  AUlerson,  B.,  Coltman,  J.,  Maule,  J.,  Uolfe,  B.,  WighjJ' 
man,  J.,  Crcsiswell,  J.,  Plait,  B.,  ami  Williams,  J.,  against  Lord  Denman,  C.  J.,  WildCjC. 
J.,  Pollock,  C.  B.,  Patte.son,  J.,  Coleridge,  J.,  iind  Erie,  J.  Tlie  nine  judges  did  not  deciAjj 
as  the  cai^e  did  not  call  I'ur  it,  whether  the  mere  declaration  of  the  witness  on  oatb, 
that   he  believed  that  the  answer  would  tend  to  criminate   him,  would  or  would  ap^ 


0.  L.  R.),  binding  authorities. 
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eyideDce  was  properly  received,  and  the  conviction  good,  except  Lord  Abingcr,  C. 
B.,  and  Littledale,  J.,  who  were  of  the  contrary  opinion. (x) 

So  where  on  an  indictment  against  the  prisoner  for  uttering  a  forged  letter  with 
intent  to  obtain  goods,  it  appeared  that  the  prisoner  had  been  examined  in  the  Court 
of  Bankruptcy  at  Exeter  under  an  adjudication  in  bankruptcy  against  himself  on 
a  petition  of  a  creditor.     The  prisoner  before  being  so  examined  had  made  and 
signed  the  declaration  required  by  the  12  &  13  Vict.  c.  106,  s.  117,  and  his  examina- 
tion was  taken  in  writing  before  the  commissioner,  and  signed  by  the  prisoner.     In 
the  course  of  the  examination  the  prisoner  was  cautioned  by  the  commissioner  to 
speak  the  truth,  and  at  a  later  stage  of  the  examination  he  was  told  by  the  commis- 
sioner to  consider  himself  in  custody.     It  did  not  appear  that  the  prisoner  claimed 
the  protection  of  the  commissioner,  or  objected  to  answer  any  question,  on  the  ground 
that  the  answer  thereto  might  tend  to  criminate  him,  or  on  any  other  ground.     The 
proeecution  proposed  to  read  so  much  of  the  prisoner's  examination  as  preceded  the 
statement  that  he  was  to  consider  himself  in  custody,  offering  to  read  the  whole 
examination  if  desired  by  the  prisoner  s  counsel ;  and  the  part  of  the  examination 
which  preceded  the  statement  referred  to  was  received  *in  evidence,  and  the  r-^^^  - 
prisoner's  counsel  did  not  require  the  other  part  to  be  read.     The  part  read  '- 
was  set  out  in   the   case;   but  it  was   not  respecting  any  matters   relating   to 
the  trade   dealings   or   estate   of   the   bankrupt.      On   a   case   reserved    it   was 
contended  that  the  examination  was  a  compulsory  examination,  and  was,  there- 
fore, inadmissible.     Under  the  12  &  13  Vict.  c.  106,  ss.  117,  254,  it  was  com- 
pnlsDiyon  the  bankrupt  to  answer  all  questions  "touching  all  matters  relating  to  his 
trade  dealings  and  estate."   The  statute  deprived  the  bankrupt  of  his  common  law  rigiit 
to  refuse  to  answer  questions  tending  to  criminate  himself.     Supposing  a  question  not 
to  toQch  the  trade  dealings  or  estate  of  the  bankrupt,  he  ought  not  to  be 'called  on, 
Wiilst  under  examination,  to  decide  whether  a  question  does  or  does  not  relate  to 
'^U  trade  dealings  or  estate.     For  the  Crown  it  was  contended  that  the  only  ques- 
^^on  was  whether  this  was  a  voluntary  examination.     The  bankrupt  made  no  objco- 
^Co,  and  did  not  claim  the  protection  of  the  commissioner.     The  court  held  that 
^*^c  examination  was  properly  received.     The  proper  test  is  whether  the  party  may 
^bject  to  answer.     If  he  may,  and  he  does  not  do  so,  he  voluntarily  submits  to  the 
^^wminatiftn  to  which  he  is  subjected,  and  such  examination  is  admissible  against 
^  n.    This  examination  was  not  touching  any  matters  relating  to  the  trade  dealings 
estate  of  the  bankrupt ;  he  might  have  objected  to  the  examination,  but  he  did  not 
so;  the  examination  therefore  was  voluntary  and  admissible. (^) 
The  prisoner  was  indicted  for  mutilating  one  of  his  trade  books,  and  his  exami- 
*^'mtion  before  the  Court  of  Bankruptcy  was  given  in  evidence  against  him.     In  this 
^E^tminatioQ  questions  were  put,  and  answers  obtained  to  them  under  the  threat  of 
Committal;    these  questions  and  answers  related  to   the  prisoner's  trade  books. 
Upon  a  case  reserved  it  was  held  that,  as  all  the  questions  touched  matters  relating 
to  lufl  trade  dealings  or  estate,  the  bankrupt  was  bound  to  answer  them,  although  by 
His  answers  he  might  criminate  himself.     That  the  questions,  though  tending  to 
Onininate  the  bankrupt,  are  made  lawful,  and  if  he  refuses  to  answer  them  heT  is 

(f)  Reg.  V.  Wheater,  2  M.  C.  C.  R.  45 ;  2  Lew.  157.  Park,  J.  A.  J.,  and  Gurney,  B.,  were 
^bwat.  In  Rex  v.  Brittoa,  1  M.  &  Rob.  297,  the  balance-sheet  of  a  bankrupt  given  on 
^^Ath,  aader  his  commission,  was  held  inadmissible  :  but  the  ground  of  this  decision  was, 
^itthe  balance-sheet  could  not  be  given  in  evidence  unless  there  were  a  valid  commis- 
*^^;and  therefore  the  balance-sheet  being  part  of  the  proceedings,  could  not  be  put  in 
^▼idcttce  to  prove  the  petitioning  creditor's  debt  as  a  part  of  the  commission  :  per  i'atte- 
•oa,J.,in  Reg.  v.  Wheater. 

.  (y)  R«g.  V.  Sloggett,  Dears.  C.  C.  656.  In  Reg.  v.  Darby,  2  Cox  C.  C.  316,  a  bankrupt 
*^MbeeD  examined  before  a  commissioner,  not  so  much  with  a  view  to  oppose  his  certi- 
ficate as  to  this  prosecution,  which  was  for  false  pretences,  and  ho  had  not  been  cautioned  ; 
^^thii  solictor  was  present ;  and  the  Recorder  held  that,  as  he  had  been  examined  for  the 
P^upoN  of  his  prosecution,  and  not  with  reference  to  the  bankrupt  laws,  his  examination 
^18  inadmisaible.  But  this  decision  can  hardly  be  considered  as  an  authority  after  Reg. 
^-  Sloggett,  and  Reg.  v.  Scott,  in/raj  and  there  is  no  weight  in  the  fact  that  tlic  prisoner 
^9A  been  examined  with  a  view  to  the  prosecution ;  that  is  done  every  day  in  cases  of 
Nrjiiy,  and  it  cannot  affect  the  admissibility  of  the  evidence.  See  Stockfieth  v.  De  Tas- 
Wt  4  Camnb.  R.  10. 
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liable  to  be  committed  as  upon  a  refusal  to  answer  any  other  lawful  qaeBtion.  That 
the  statute  has  taken  away  the  privilege  that  a  party  is  not  bound  to  accuse  bimaeif, 
and  has  enacted  that  he  must  answer  questions,  by  answering  which  he  may  be  crimi- 
nated ;  and  that  one  of  the  consequences  is  that  what  may  be  stated  by  a  person  in 
a  lawful  examination  may  be  received  in  evidence  against  him.  The  examination, 
therefore,  w^as  properly  received. («) 

*4.1f^1  *^^pon  an  indictment  for  forging  a  deed,  the  answer  and  deposition  in 
-'  chancery  of  the  prisoner  were  tendered  in  evidence  against  the  prisoner, 
and  were  objected  to  on  the  ground  that  they  were  upon  oath  ;  but  Vaughan,  B., 
was  clearly  of  opinion  that  they  were  admissible,  being  made  before  any  charge  was 
made  against  the  prisoner.  The  amended  bill  in  the  same  suit  in  chancery  was  pat 
in  and  read ;  it  contained  a  charge  of  forging  the  deed  against  the  prisoner,  on 
which  it  was  again  objected  that  the  answer  and  deposition  of  the  prisoner  were 
not  ailmissible,  upon  the  ground  that  the  bill  contained  such  charge  of  forgery. 
Vaughan,  B. :  '^  The  argument  would  go  the  length  of  not  admitting  depositions  in 
the  case  of  perjury.  If  the  party  chooses  voluntarily  to  answer,  he  is  bound  by  it, 
and  the  answers  are  admissible."(a)  So  on  an  indictment  for  a  conspiracy,  the 
answers  in  ohunccry  of  the  defendants,  which  had  been  made  by  them  upon  oath,  in  a 
suit  which  had  been  instituted  by  the  prosecutor,  arc  admissible  in  eyidence.(6) 

So  the  affidavit  of  a  person,  no  matter  how  he  may  have  been  induced  to  make 
it,  is  admissible  against  him  in  both  criminal  and  civil  case8.(c^ 

A  di£fereuce  of  opinion  has  existed  whether  the  examination  of  a  person  apo: 
Odth  as  a  witness  before  a  coroner,  be  admissible  in  evidence  against  such  person  oi 
his  trial.^     In  a  case  tried  at  Worcester,  where  it  appeared  that  a  coroner's  inquest 
had  been  held  on  the  body  of  A.,  and,  it  not  being  suspected  that  B.  was  at  all 
cerned  in  the  murder  of  A.,  the  coroner  had  examined  B.  as  a  witness ; 
J.  A.  J.,  would  not  allow  the  deposition  of  B.,  so  taken  on  oath,  on  the  coroner'-^r^ 

(z)  Reg.  r.  Scott,  D.  k  B.  47.     Coleridge,  J.,  dissented,  and  held  that  an  examinati^  .^j 
might  be  lawful  for  certain  purposes,  and  yet  not  be  admissible  against  the  party  on 
criminal  charge,  even  if  that  charge  were  founded  on  the  matters  before  lawfallj  inqair* 
into.     That  the  bankrupt's  examination  is  purely  for  the  purpose  of  getting  at  his  esl 
and  ascertaining  his  dealings,  and  that  it  ought  to  be  used  for  those  parposes  onlj.   R» 
V.  Gross,  Dears.  C.  C.  68,  s.  p.,  followed  the  decision  in  Keg.  v.  Scott.     With  the 
deference  to  all  the  learned  judges,  it  is  submitted  that  the  real  point  in  this  case 
never  noticed.    Whether  a  statement  of  a  prisoner  be  admissible  or  not  does  not  depeac 
whether  it  has  been  obtained  by  lawful  means  or  not.  Any  inducement  by  promises  of  I 
fit  or  advantage  is  lawful,  and  yet  it  excludes  a  confession.   So  there  is  nothing  unlawfo 
telling  a  person  suspecttrd  of  a  felony  that  has  actually  been  committed  that,  anli 
confesses,  he  will  be  taken  into  custody,  and  yet  that  excludes  a  confession.   It  was 
lacy,  thcrelore,  to  hold  that,  because  the  compulsory  examination  was  lawful,  it 
missible.     Its  admissibility,  according  to  all  the  authorities,  depended  on  whether 
took  place  during  the  examination  was  calculated  to  lead  the  bankrupt  to  make    ^mlte 
statements.     The  question  was  whether  the  prisoner's  mind  was  liable  to  be  biassed  imcu 
to  make  it  doubitul  whether  his  statements  were  true.     Probably  there  are  no  statenacotf 
containing  more  untruths  than  the  examinations  of  fraudulent   bankrupts,  and  coom. 
quently  there  is  very  little  reason  for  admitting  them  in  evidence  against  the  bank:ropr, 
in  any  case  except  perjury. 

(a)  Itex  r.  Ilighfield,  Stafford  Sum.  Ass.  1828,  MSS.  C.  S.  G.  The  prisoner  was  exe- 
cuted. iSoe  Jiex  V.  Lewis,  ante,  p.  409,  as  to  an  affidavit  in  a  suit  in  the  EcclesiaJticsi 
Court. 

{b)  Reg.  V.  Goldshede,  1  C.  &  K.  C57  (47  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  who  obserred 
that  *'  the  very  oath  on  which  an  answer  in  chancery  is  given  is  the  foundation  of  tbeie 
indictments  for  perjury  which  we  arc  trying  almost  daily.*' 

(e)  Per  Lord  Denman,  C.  J.,  Reg.  r.  Goldshede,  tupra.  Rex  v.  Walker,  cited  6  C.  A  P. 
161  (25  E.  C.  L.  R.),  an  affidavit  in  Doctors*  Commons,  ante^  p.  409. 

^  The  testimony  of  a  man,  on  trial  for  murder,  given  on  a  coroner's  inquest  is  admissible 
against  him :  Hendrickson  r.  People,  1  Parker  C.  K  40G ;  People  v.  Thayer,  Ibid.  59^'^ 
;State  v.  Parish,  Busbee  (Law)  2oO.  On  the  trial  of  a  person  indicted  for  murder  hisitate- 
ments  as  a  witness  before  the  coroner's  inquest  and  before  be  was  charged  with  the  no^' 
der,  may  be  given  in  evidence:  Williams  v.  Comm.,  5  Casey  102  ;  Hendrickson  v.  Peop^^ 
10  N;  Y.  13  ;  People  o.  Banker,  2  Parker  C.  R.  20 ;  Peo;ile  v,  MMahon,  Ibid.  663 ;  Sute 
Young,  1  Wise.  126. 
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inquest,  to  be  read  in  evidence  on  the  trial  of  an  indictment  against  B.  for  the  same 
murder.  (cQ 

*Upon  an  indictment  for  rape  against  Owen,  Ellis,  and  Thomas,  it  ap-  ri^A-in 
peared  that  an  inquest  had  been  held  upon  the  body  of  the  woman  alleged  ^ 
to  have  been  ravished,  and  the  coroner  stated  that  at  the  inquest  Owen  made  four 
statements;  he  had  been  sworn  before  each  statement;  each  of  the  statements  was 
taken  down  in  writing,  and  signed  by  Owen.     Ellis  made  and  signed  a  statement, 
and  so  did  Thomas;  they  were  sworn  before  the  statements  were  made.     No  induce- 
ment of  any  kind  was  held  out  to  either  of  the  prisoners  to  make  any  statement ; 
neither  threat  nor  promise;  they  were  all  three  brought  before  the  coroner  in  cus- 
tody.    It  was  objected  that  these  statements  were  not  receivable  in  evidence,  as 
they  were  on  oath.     These  persons  were  in  custody;  and  in  Reg.  v.  Whe€ley,{e) 
Alderson,  B.,  rejected  the  statement  of  the  prisoner,  which  had  been  taken  at  the 
inquest,  because  it  was  on  oath,  and  taken  while  he  was  in  custody.     Williams,  J. : 
*'  I  know  that  my  brother  Alderson  did  so,  but  I  also  know  that  since  that  there 
bas  been  a  reaction  of  opinion  (if  I  may  be  allowed  the  expression);  I  shall  there- 
fore receive  the  evidence,  and  reserve  the  point  if  it  should  become  necessary."(/) 
But  where  upon  an  indictment  against  the  same  prisoners  for  the  murder  of  the 
same  female,  whom  they  had  been  charged  in  the  preceding  case  with  ravishing, 
t.he  same  depositions  of  the  prisoners,  taken  on  oath  on  the  coroner's  inquest  held 
on  the  body  of  the  deceased.(^)  were  tendered  in  evidence;  Gurney,  B.,  said,  "I 
9Lm  not  aware  of  any  instance  in  which  an  examination  on  oath,  before  a  coroner  or 
a.  magistrate,  has  been  admitted  as  evidence  against  the  person  making  it.     I  have 
known  depositions  before  magistrates,  made  by  prisoners  on  oath,  and  they  have 
l>een  uniformly  rejected.     In  my  own  experience  I  do  not  recollect  a  case  of  a 
deposition  before  a  coroner."     After  mentioning  Reg,  v.  Wheater^(li)  the  learned 
Saron  added,  *'  I  confess  that  I  do  not,  on  principle,  see  the  distinction  between 
tliat  and  some  of  the  other  cases ;  still  I  am  of  opinion  that  in  the  present  case  I 
ought  to  reject  the  evidence."(i) 

Upon  an  indictment  for  the  murder  of  Elizabeth  S.,  it  appeared  that  no  suspicion 

arose  that  her  death  had  been  caused  by  poison  until  after  the  death  of  Mary  Ann 

S.;  but  the  parents  having  insinuated  that  Mary  Ann  had  been  poisoned  by  Riley, 

Blie  was  taken  into  custody  upon  the  charge,  and  on  the  examination  before  the 

coroner  as  to  the  cause  of  5iary  Ann's  death,  the  mother  was  examined  on  oath  as 

a  witness,  and  her  deposition  was  taken  in  writing,  and  read  over  to  her,  and  she 

put  her  mark  to  it.     In  the  course  of  that  examination  questions  were  put  to  her 

relative  to  the  death  of  Elizabeth,  and  in  consequence  of  her  answers,  and  other 

circumstances,  '''the  body  of  Elizabeth  was  disinterred,  examined,  and  found  p^ .  ^  ^ 

to  contain  arsenic  in  the  stomach.     The  parents  were  thereupon  taken  into  ^ 

custody,  and  brought  before  the  coroner,  in  custody,  separately.     The  mother  was 

told  that  she  was  charged  with  having  poisoned  her  two  children,  and  that  that  was 

the  time  when  she  might  make  any  statement  that  she  liked  to  the  jury,  and  that 

what  she  said  would  be  |;aken  down  in  writing.     Her  former  deposition  made  by 

(d)  Anonymous,  4  C.  &  P.  255  (19  E.  C.  L.  R.),  note  (b).  In  Rex  v.  Clewes,  reported  as 
toother  points  in  4  G.  &  P.  221,  the  grand  jury  asked  Littledale,  J.,  ^*  Can  the  eyidence 
of  a  prisoner,  who  was  examined  on  oath  before  the  coroner  as  a  witness,  be  admitted  as 
CTidence  against  the  same  person,  when  subsequently  indicted  for  the  murder  of  the  per- 
son on  whose  body  the  inquest  was  held?"  Littledale,  J. :  "  Whatever  any  prisoner  says 
at  tDy  time  against  himself  is  eridence,  and  therefore  such  a  statement  is  admissible." 
The  preceding  case  was  then  mentioned,  on  which  the  learned  judge  seemed  to  entertain 
doQbts  upon  the  point,  but  directed  the  grand  jury  to  receive  the  eridence,  and  leave  the 
point  for  discussion  upon  the  trial  MSS.  G.  S.  G. 
(e)  AnU,  p.  408. 

(/)  Reg.  V.  Owen,  9  G.  &  P.  83  (38  E.  C.  L.  R).    The  report  then  proceeds — Mr.  Tooke 
(the  coroner)  recalled:  *' I  asked  Owen  if  he  was  desirous  of  giving  his  evidence,  and  he 
i*i<i}  Yes :  he  was  sworn,  and  gave  evidence.     I  asked  each  of  the  other  prisoners  if  he 
viihed  to  give  evidence,  and  each  said  that  he  did."    Alderson,  B.,  was  the  other  judge 
^Stafford  when  this  case  was  tried, 
(l)  This  is  the  whole  statement  in  the  report. 
UMii/«,  p.  413. 
(0  B«f .  •.  Owen,  9  G.  &  P.  238  (38  E.  G.  L.  R.). 
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her  as  a  witness  was  then  read  over  to  her,  and  she  said  that  she  had  a  farther 
statement  to  make,  which  she  made,  and  what  she  said  was  written  down,  and 
afterwards  read  over  to  her;  she  was  asked  to  sign  it,  and  refused.  The  coroner 
signed  it,  and  it  was  produced  and  offered  in  evidence  against  the  mother,  together 
with  her  original  deposition.  It  was  objected  that  as  the  greater  part  of  her  state- 
ment had  been  made  by  the  prisoner,  when  under  examination  before  the  coroner 
upon  oath,  it  could  not  be  read  in  evidence  against  her.  Erskine,  J.,  received  the 
evidence,  but  reserved  the  point  for  the  consideration  of  the  judges.Q')  But  as 
the  mother  was  acquitted,  the  judges  thought  it  unnecessary  to  determine  the 
question. 

So  on  an  indictment  for  murder,  Parke,  B.,  received  in  evidence  a  deposition 
made  by  the  prisoner  on  oath  as  a  witness  before  the  coroner.(/b)  And  where  the 
prisoner  was  indicted  for  administering  poison  with  intent  to  murder  her  husband, 
the  coroner  stated  that  he  had  held  an  inquest  on  his  body,  which  was  adjourned, 
and  that  the  prisoner  was  present  as  a  witness  on  the  second  occasion;  no  charge 
had  at  that  time  been  made  against  her;  she  made  a  statement  on  oath,  which  the 
coroner  took  down  in  writing.  Lord  Campbell,  C.  J.,  ailer  consulting  Parke,  B., 
admitted  the  statement,  and  the  prisoner  was  convicted  and  executed.(/) 

The  results  deducible  from  the  cases  seem  to  be  that  it  is  now  clearly  settled  that 
the  mere  fact  of  a  party  having  been  examined  upon  oath  will  not  exclude  a  state- 
ment made  by  him.     It  is  obvious  that  such  a  statement  may  be  just  as  voluntary 
as  if  it  were  not  upon  oath,  as  where  a  party  tenders  himself  as  a  witness,  and 
requests  to  be  sworn,  of  his  own  mere  motion.     So  too  it  is  clearly  settled  that  if  a  « 
party  be  examined  upon  oath,  and  has  an  opportunity  of  objecting  to  answer  any  ^ 
questions  which  he  thinks  may  tend  to  criminate  himself,  but  he  answers  such^c 
questions  without  objection,  his  answers  are  admissible  in  evidence  against  him  in  ai^ 
criminal  proceeding. (^)     In  such  a  case,  by  not  objecting  when  he  is  entitled  sc^j 
to  do  he  is  taken  to  have  answered  the  questions  voluntarily.     It  is  equally  clearlj^J 
settled  that  in  such  a  case  it  is  not  necessary  that  the  witness  should  have  been 
tioncd  or  put  upon  his  guard  as  to  the  tendency  of  the  questions,  in  order  to  render 
his  answers  admissible.     Lastly,  if  the  witness  objects  to  answer  any  question  ai 
nit-iq-i  tending  to  criminate  himself,  *but  the  court  improperly  compels  him  to 
^  swer  it,  the  answer  is  not  admissible  against  him.(m) 

It  has  been  determined  by  the  opinions  of  all  the  judges  that,  although  confessiois-^ 
improperly  obtained  are  not  admissible,  yet  that  any  facts,  which  have  been  brougf  ;^ 
to  light  in  consequence  of  such  confessions,  may  be  received  in  evidence.(n)* 

(j)  Reg.  V.  Sandys,  C.  &  M.345  (41  E.  C.  L.  R.). 

[k)  Reg.  V.  Howarth,  Greenw.  Coll.  Stat.  137,  as  cited  Archb.  C.  P.  203. 

(/)  Reg.  V.  Sarah  Chesham,  Chelmsford,  March  6,  1861.  MSS.  This  note  was  s 
milted  bj  the  editor  to  Lord  Wensleydale,  who  replied  that  he  had  no  doubt  the  note 
the  decision  was  correct ;  though  he  did  not  recollect  that  he  was  consulted  bj  L 
Campbell,  yet  he  could  not  doubt  that  he  was.  The  eyidence  was  not  sufficient  to  p 
that  the  liusband  died  of  poison,  and  therefore  the  prisoner  was  indicted  for  adminia 
ing  it,  as  Lord  Campbell  informed  the  editor. 

(U)  Reg.  V.  Garbett,  1   Den.  C.  C.  236,  ante^  p.  413. 

(m)  Reg.  V.  Garbett,  anttj  p.  413.    It  may  be  remarked  that  by  the  Irish  Act,  9  6e 
c.  64,  s.  2,  which  was  framed  on  the  7  Geo.  4,  c.  64,  s.  2,  as  to  taking  the  examination 
witnesses  in  felony,  it  was  provided  that  '^  no  such  examination  shall  subject  the  pi 
examined  to  any  prosecution  or  penalty,  or  be  given  in  evidence  against  such  party, 
on  any  indictment  for  having  committed  wilful  and  corrupt  perjury  in  such  examinati 
which  seems  to  show  that,  otherwise,  such  an  examination  might  have  been  giren  in 
dence  in  any  case. 

(n)  1  Phill.  Ev.  411.     See  Reg.  v.  Leatham,  8  Cox  C.  C.  498. 

1  Although  confessions  obtained  by  threats  and  promises  are  not  evidence,  yet  if       t^^/ 
are  attended  by  extraneous  facts,  which  show  that  they  are  true,  they  will  be  rectlr^^ du 
testimony  :  as  when  the  party  thus  confessing  points  out  and  tells  where  the  stolen       Jtfo- 
perty  is :  Hudson  v.  State,  9  Yerg.  408 ;  State  v.  Brick,  2  Harring.  530.     In  Com  'XB.  r. 
Khapp,  9  Pick.  496,  where  the  prisoner's  confession  was  excluded,  a  witness  was  never- 
theless permitted  to  testify  that  a  weapon,  used  in  the  commission  of  a  marder,  was  fifoad 
by  him  in  a  particular  place,  and  that  he  was  directed  to  the  place  by  the  prisoner:  Stete 
V.  Crank,  2  Bailey  67.     Upon  a  trial  for  murder,  so  much  of  the  prisoner'a  conftssioit  tf 
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where  a  prisoner  was  indicted  as  an  accessory  afler  the  fact  for  having  receive 
property,  knowing  it  to  be  stolen,  and  had,  under  promises  of  favor,  made  a  coo  fa 
sion,  and  in  consequence  of  it  the  property  had  been  found  in  her  lodgings,  con 
cealed  between    the  sackings  of  her  bed ;  it  was  held  that  the  fact  of  finding  thi 
stolen  property  in  her  custody  might  be  proved,  although  the  knowledge  of  it  wa£ 
obtained  by  means  of  an  inadmissible  confession. (o)     So  where  a  prisoner  indicted  for 
stealing  a  number  of  diamonds  and  pearls  had  been  improperly  induced  to  make  a 
confession,  from  which  it  appeared  that  he  had  disposed  of  part  of  them  to  a  certain 
person ;  it  was  held  allowable  on  the  part  of  the  prosecution  to  call  that  person  to 
prove  that  he  had  received  the  property  from  the  pri8oner.(jj)     As  far  as  these 
cases  go,  there  can  be  no  difficulty  as  to  the  propriety  of  the  decisions,  because  the 
bare  fact  of  the  property  being  found  in  the  possession  of  the  prisoner  in  the  one 
case,  and  of  his  dealing  with  it  as  his  own  in  the  other,  would,  unconnected  with 
any  confession,  have  been  clear  evidence  in  support  of  the  prosecution.     But  the 
cases  have  gone  further  than  this,  for  it  has  been  held  that,  on  a  prosecution  for 
receiving  stolen  goods,  where  a  confession  had  been  improperly  drawn  from  a  pri- 
soner, in  the  course  of  which  he  described  the  place  where  the  go()ds  were  concealed, 
evidence  might  be  given  that  he  did  so  describe  the  place,  and  that  the  goods  were 
afterwards  found  there.(g)     In  this  case  it  is  clear  that  the  bare  fact  of  finding  the 
^oods  would  be  no  evidence  against  the  prisoner,  unless  coupled  with  a  part  of  the 
improperly  obtained  confession.     And  some  have  accordingly  doubted  whether  any 
j>art  of  such  a  confession  can  properly  be  used  for  such  a  purpose.   Thus  in  Harvey^ s 
^Mse^  Lord  Eldon,  C.  J.,  said,  that  where  the  knowledge  of  any  fact  was  obtained 
Jrom  a  prisoner  under  such  a  promise  as  excluded  the  confession  itself  from  being 
fi^ven  in  evidence,  he  should  direct  an  acquittal,  unless  the  fact  itself  proved  would 
liave  been  sufficient  to  warrant  a  conviction  without  any  confession  leading  to  it ; 
and  he  so  directed  *the  jury  in  that  case.(r)    But  the  more  established  rule,  r*4^9A 
according  to  later  practice  and  later  authorities,  is,  that  so  much  of  the  con-  ^ 
Cwsion  as  relates  strictly  to  the  fact  discovered  by  it  may  be  given  in  evidence  ]  for 
'Che  reason  of  rejecting  extorted  confessions  is  the  apprehension  that  the  prisoner 
may  have  been  induced  to  say  what  is  false ;  but  the  fact  discovered  shows  that  so 
much  of  the  confession  as  immediately  relates  to  it  is  true.(8)     Thus  it  is  proper, 
ind  it  is  now  the  common  practice,  to  leave  to  the  considcnttion  of  the  jury,  where 
ft  confession  has  been  improperly  obtained,  the  fact  of  the  witness  having  been 
lirected  by  the  prisoner  where  to  find  the  goods,  and  his  having  found  them  accord- 
Qgly,  but  not  the  acknowledgment  of  the  prisoner  having  stolen  or  put  them  there, 
rhich  is  to  be  collected  or  not  from  all  the  circumstances  of  the  case.(^)     So  where 

(o)  Rex  V.  Warickshall,  1  Leach  263,  0.  B.  1783;  s.  p.,  Moey's  case,  I  Leach  265  n,  0. 
1784.     So  ID  Rex  v.  Harris,  R.  k  M.  C.  C.  R.  338,  potl,  p.  451,  after  the  prisoners  had 
en  before  the  magistrate,  one  of  the  prisoners  went  with  one  of  the  prosecutors  to  a 
Id,  and  said  he  could  find  the  skin  buried,  and  showed  the  place,  which  was  dug  up 
d  the  skin  found.    So  in  Tburteirs  case,  cited  in  Alison's  Cr.  L.  of  Scotland,  p.  584, 
1  Joy  84,  although  a  confession  obtained  by  means  of  promises  or  hopes  of  impunity 
d  out  was  not  used  in  evidence  against  him,  yet  the  fact  that  the  goods  were  recov- 
1,  or  the  corpse  found,  in  consequence  of  the  confession,  at  the  place  mentioned  in  the 
fession,  was  held  receivable  in  evidence. 
9)  Lockhart's  case,  1  Leach  386. 
)  Grant's  case  and  Hodge's  case,  2  East  P.  C.  658. 
\  2  East  P.  C.  658.     Sec  also  Mosey's  case,  1  Leach  265,  in  note  to  WarickshaU's 

Rex  p.  Butcher,  1  Leach  265,  note  (a)  to  WarickshaU's  case,  2  East  P.  C.  c.  16,  8. 

658. 

2  East  P.  C.  c.  16,  s.  94,  p.  658. 

discovery  of  the  body  is  admissible,  though  his  confession  was  not  voluntary  :  State 
ey,  7  Rich.  327. 

other  cases  see  Elizabeth  v.  State,  27  Texas  329 ;  Greer  v.  Sute,  31  Texas  129 ; 
r.  Ah  Ki,  20  Cal.  177  ;  .Mountain  v.  State,  40  Ala.  344  ;  People  v.  Hon  Yen,  34  CaL 
iffy  V.  People,  26  N.  Y.  588 ;  Jane  v.  Gomm.,  2  Met.  (Ky.)  30 ;  Deatbridge  v.  State, 

75. 

ace  obtained  under  a  search  warrant,  illegally  issued,  is  admissible:  State  •. 

^  N.  H.  64. 
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OD  an  indictment  for  burglary  it  appeared  that  the  prisoner  had  made  a  statement 
to  a  policeman,  under  some  particular  circumstances,  which  induced  the  coansel  for 
the  prosecution,  with  the  approbation  of  the  court,  to  decline  offering  it  in  evi- 
dence ;  but  in  consequence  of  the  statement  containing  some  allusion  to  a  lantern, 
which  was  afterwards  found  in  a  particular  place,  the  policeman  was  asked  whether, 
in  consequence  of  something  which  the  prisoner  had  said,  he  made  a  search  for  the 
lantern ;  Tindal,  C.  J.,  and  Parke,  B.,  were  both  of  opinion  that  the  words  used  by 
the  prisoner,  with  reference  to  the  thing  found,  ought  to  be  given  in  evidence,  and 
the  policeman  accordingly  stated  that  the  prisoner  told  him  that  he  had  thrown  a 
lantern  into  a  pond  in  Pocock^s  Fields.  The  other  parts  of  the  statement  were  not 
given  in  evidence. (?^) 

But  where  on  a  trial  for  concealing  the  birth  of  a  child  it  appeared  that^  after  the 
the  prisoner  had  been  cautioned  in  the  usual  manner,  and  had  stated  that  she  had 
nothing  to  say,  the  magistrate,  before  committing  her,  asked  her  where  she  bad  put 
the  body  of  the  child ;  Erie,  J.,  refused  to  receive  the  statement  in  evidence.  It 
was  then  proposed  to  ask  whether,  in  consequence  of  the  answer  she  bad  given  to 
the  magistrate,  the  witness  had  made  a  search  in  a  particular  spot,  and  had  found  a 
certain  thing.  Erie,  J. :  '^  No ;  not  in  consequence  of  what  she  said.  You  may  ask 
him  what  search  was  made  and  what  things  were  found,  but,  under  the  circom- 
stances,  I  cannot  allow  the  proceeding  to  be  connected  with  the  prisoner."(r) 

So,  it  has  been  det<;rmined,  afler  a  consideration  by  all  the  judges,  that,  although 
a  confession  improperly  obtained  cannot  be  received  in  evidence,  yet  that  any  ticts 
done  afterwards  may  be  given  in  evidence,  notwithstanding  they  were  done  in  con- 
sequence of  such  confession.(i£7) 

ncte^-t  1  *And  it  should  seem  that  what  the  prisoner  says  at  the  time  such  acts  are 
-1  done  may  also  be  received  in  evidence.  The  prisoner  was  charged  with 
stealing  a  guinea  and  two  promissory  notes,  one  of  which  was  a  Bank  of  England 
note  for  five  pounds,  and  the  other  a  Reading  bank  note  for  the  like  sum.  The 
prosecutor  had  told  the  prisoner  that  he  had  better  confess.  Chambre,  J.,  held 
that,  although  the  prosecutor  could  not  be  allowed  to  prove  a  confession  made  after 
this  admonition,  he  might  be  permitted  to  give  evidence  that  the  prisoner  brought 
to  him  a  guinea  and  a  five  pound  Reading  bank  note,  which  he  gave  up  to  the  prate- 
cutor  as  (he  guinea  and  one  of  the  notes  (hat  had  been  stolen  from  him.  The  note 
thus  produced  the  prosecutor  could  not  identify  otherwise  than  by  its  corresponding 
with  the  stolen  note  in  the  sum  for  which  it  was  given,  and  in  being  a  note  of  the 
same  bank.  Upon  a  case  reserved,  the  majority  of  the  judge8(x)  agreed  m 
Chambre,  J.,  in  thinking  the  conviction  right  and  the  evidence  admissible. (^) 

But  not  only  are  confehsions  excluded  when  obtained  by  means   of  impropei 
inducements,  but  also  the  acts  of  the  prisoner  done  under  the  influence  of  suc^ 
inducements,  unless  confirmed  by  the  finding  of  the  property;  for  the  sameinflueno 
which  might  produce  a  groundless  confession  might  produce  groundless  ooi 
A  prisoner  was  indicted  for  larceny,  and  had  been  induced  by  a  promise  from 
prosecutor  to  confess  his  guilt ;  and  after  that  confession  he  carried  the  officer  to 
particular  house  as  and  for  the  house  where  he*  had  disposed  of  the  property, 
pointed  out  the  person  to  whom  he  had  delivered  it;  that  person,  however,  deni 
knowing  anything  about  it,  and  the  property  was  never  found ;  it  was  held  that 
only  the  confession,  but  the  fact  of  the  prisoner's  carrying  the  officer  to  the  hoi 


(tt)  Reg.  V.  Gould,  9  C.  &  P.  364  (38  E.  C.  L.  R.).     Mr.  PhilUpps,  vol.  1,  p.   412,  af^^^r 
stating  this  case,  adds,  '^  Hut  the  judge  in  such  a  case  would  direct  the  jurj,  and  so  it^^^t  j« 
understood  did  direct  the  jury  in  that  case,  that  his  statement  must  not  be  taken  as  pr»  — oof 
that  he  concealed,  but  merely  as  evidence  that  he  knew  of  or  was  privy  to  the  conce^^zDai- 
ment,  from  which,  together  with  the  rest  of  the  evidence,  they  would  consider  whethe    —  rit 
was  probable  that  he  concealed  it  himself." 

(v)  Reg.  V.  Berriman,  6  Cox  C.  C.  388. 

(tr)  Warickshall's  case,  1  Leach  2C5. 

(x)  Lord  Ellcnborough,  C.  J.,  MansBeld,  G.  J.,  Macdonald,  G.  B.,  Heath,  J.,  Grose,        /., 
Gnambre,  J.,  and  Wood,  B.     But  Lawrence  and  Le  Blanc,  Js.,  were  of  opinion  that      ti^ 
production  of  the  money  was  alone  admissible,  and  not  his  saying  at  the  time  he  pA^ 
duced  one  of  the  notes  '*  that  it  was  one  of  the  notes  stolen  from  the  prosecator/'    ^atf 
see  Hex  t>.  Jones,  R.  &  R.  152 ;  ante^  p.  368. 

(y)  Rex  V.  Griffin,  R.  k  R.  151. 
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as  above  mentioned,  was  inadmissible  in  evidence.  The  confession  was  excluded 
because,  being  made  under  the  influence  of  a  promise,  it  could  not  be  relied  upon, 
and  the  acts  of  the  prisoner,  under  the  same  influence,  not  being  confirmed  hi/  the 
finding  of  the  projxnti/,  were  open  to  the  same  objection.  The  influence  which 
inifrht  produce  a  groundless  confession  might  also  produce  groundless  conduct.(;;) 

The  statement  or  confession  of  one  prisoner,  made  in  the  absence  of  another  pri- 
soner when  not  before  a  magistrate,  is  only  evidence  against  himself,  and  not  against 
another  prisoner  :{(ty  and  in  general,  the  confession  of  one  prisoner  on  his  examina- 
tbn  before  a  magistrate  is  only  evidence  against  the  party  who  made  the  confession, 
*and  cannot  be  made  use  of  against  any  others,  whom  on  his  examination  he 


oonfessed  to  be  engaged  with  him  in  committing  the  offence  \(h)  and  even  if 
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Huch  confession  were  made  before  a  magistrate  in  the  hearing  of  another  prisoner, 
it  would  not  be  evidence  against  such  prisoner ;  on  the  ground  that  there  is  a  regu- 
larity of  proceeding  adopted  before  a  magistrate,  which  prevents  the  prisoner  from 
interposing  when  and  how  he  pleases,  as  he  would  in  a  common  conversation,  and 
the  prisoner  is  brought  to  answer  the  charge  and  evidence  given  against  him,  and 
not  the  statement  made  by  another  prisoner.     Thus  where  the  confession  was  made 
before  a  magistrate  in  the  presence  and  hearing  of  the  accomplice,  who  did  not  deny 
it,  Holroyd,  J.,  held(r)  that  these  circumstances  were  not  evidence  against  the  latter, 
and  said  that  it  had  been  so  ruled  by  several  of  the  judges  in  a  similar  case,  which 
had  been  tried  at  Chester.(^/)     So  where  a  confession  of  the  principal,  made  before 
a  magistrate  in  the  presence  of  the  receiver,  in  which  she  stated  various  facts  impli- 
cating the  receiver,  and  others  as  well  as  herself, was  tendered  in  evidence;  Patteson, 
^ 'J  refused  to  receive  in  evidence  anything  that  was  said  by  her  respecting  the 

^2)  Rex  r.  Jenkins,  R.  k  R.  492.  Mr.  Phillipps,  Ev.  vol.  I,  p.  413,  says,  « It  was  held 
^**»^ttlie  evidence  of  what  passed  between  the  prisoner  and  the  officer  ought  not  to  have 
^^eo  received,  that  is,  it  was  not  receivable  cu  evidence  agaimt  the  third  person^  This  is 
^'^arly  an  error ;  there  was  only  one  prisoner  indicted,  and  he  for  the  larceny,  and  the 
^<^lj  question  was.  whether  the  evidence  was  admissible  against  him.  If  the  person 
Pointed  out  had  been  indicted  as  the  receiver,  the  fact  of  the  prisoner  pointing  him  out 
^A  the  person,  in  his  presence,  and  his  denial,  would  undoubtedly  have  been  admissible  in 
^▼idence  against  such  person  :  see  Reg.  v.  Cox,  1  F.  &  F.  90, /?o»<,  p.  425.     C.  S.  G. 

(a)  Ilavey's  case,  I  Leach  232. 

(h)  Tong's  case,  Kcl.  18. 

U)  Rex  V.  Appleby,  3  Stark.  N.  P.  C.  33  (3  E.  G.  L.  R.).  In  an  action  of  assault,  the 
^^fendant  offered  evidence  of  what  was  said  by  the  magistrate  before  whom  the  matter 
'^^d  been  investigated,  in  the  presence  of  both  plaintiff  and  defendant;  but  Best,  C.  J.,  re- 
'Qsed  to  admit  it ;  and  he  observed  that  what  was  said  by  the  defendant  to  the  plaintiff 
^iis  evidence,  but  not  what  was  said  by  a  third  person  ;  or  if  it  drew  any  answer  from  the 
plaintiff,  that  made  it  evidence.  And  bis  lordship  said  he  remembered  Gibbs,  G.  J., 
*>>«king  the  same  distinction  :  Child  r.  Grace,  2  C.  &  P.  193  (12  E.  C.  L.  R.). 

{d)  As  to  when  the  declarations  of  one  conspirator  are  evidence  against  all  his  comrades, 
^e  ante,  p.  161. 

*  Where  several  prisoners  are  tried  jointly  for  the  same  crime,  a  confession  by  one  is 
^^Odissible  against  him  alone,  although  it  may  be  to  the  prejudice  of  the  other  prisoners  : 
^ife  r.  Cumm.,  0  Casey  429.  See  also  Blackman  v.  State,  36  Ala.  295  ;  State  v.  Fuller,  39 
^•rm.  74. 

When  one  is  admitted  to  testify  against  his  accomplice,  it  seems  that  his  testimony  is 

^cimdmissible  evidence  against  himself  on  account  of  the  implied  promise  of  the  court  to 

'^Commend  him  to  pardon :  People  v.  Whipple,  9  Cow.  707.     Two  brothers,  F.  and  J., 

^^ing  indicted  for  murder,  and  F.  put  upon  trial,  a  witness  testified  that  P.,  a  third 

^'other,  said  to  F.,  "J.  has  determined  to  make  a  confession,  and  wo  want  your  consent." 

'.^  laid  he  thought  it  hard  that  J.  should  have  the  advantage  of  making  a  confession, 

*>Kk€e  the  thing  was  done  for  his  benefit.     P.  said,  'Uf  J.  is  convicted,  there  will  be  no 

^h^nce  for  him ;  but  if  you  are  convicted,  you  may  have  some  chance  for  procuring  a 

P%rdon ;''  and  P.  then  nsked  the  witness  if  he  did  not  think  so.    The  witness  said  he  did 

'^^kt  know  ;  he  was  unwilling  to  hold  out  any  improper  encouragement.    Held,  by  Wilde 

^*&tl  Morton,  Js.,  (Putnam,  J.,  dissenting,)  that  the  assent  would  be  evidence  of  F.'s  guilt; 

^^^^  a  hope  of  favor  was  held  out  to  induce  him  to  give  his  assent;  and  that  all  sabse- 

H^«at  eonfetsions,  at  the  same  interview,  should  be  excluded,  as  being  made  under  the 

y^<  inflaence.    But,  it  appearing  afterwards,  that  the  proposition  had  no  influence  on 

'-« inaimaeh  as  he  neither  assented  nor  refused  his  assent,  hid  confessions  were  allowed 

^  be  proved :  Gomm.  v.  Knapp,  9  Pick.  406. 
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receiyer.(<;)  So  where  upon  an  indictment  against  Swinnerton  for  stealing,  i 
Bowyer  for  receiving,  hay,  it  appeared  that  when  the  prisoners  were  before  the  ma 
trate  Swinnerton  made  a  statement  in  the  hearing  of  Bowyer,  which  was  ta! 
down ;  Bowyer  then  made  the  following  statement :  ^^  I  must  beg  pardon  that  1 1 
it ;  I  reckon  that  it  was  not  right  that  I  took  it.  If  I  had  not  picked  it  up  sc 
one  else  would/'  This  statement  was  given  in  evidence,  and  it  was  proposed  alat 
put  in  the  statement  of  Swinnerton,  who  had  pleaded  guilty.  Patteson,  J. : "  Wl 
before  a  magistrate  a  prisoner  is  called  upon  to  answer  the  depositions  takeo 
oath,  but  he  is  not  called  upon  to  make  any  answer  to  the  statement  of  anot 
prisoner;  I  think,  therefore,  that  the  examination  of  Swinnerton  is  not  adc 

8ible."(/X 

Upon  similar  p-ounds  also  the  deposition  of  a  witness  who  has  been  examii 

against  a  person  before  a  magistrate  in  a  case  of  summary  conviction  is  inadm 
ibie.  In  an  action  for  maliciously  laying  an  information  against  the  plaintif 
was  proposed  to  prove  what  a  witness,  called  for  the  defendant,  had  said  in 
plaintiffs  presence  before  the  magistrate  on  the  hearing  of  the  information,  on 
ground  that  he  had  the  opportunity  of  cross-examining  the  witness  and  comment 
on  his  testimony;  Parke,  J.,  said,  *'  I  think  it  is  the  safest  course  to  refuse  it,  i 
*42*^1  ^  ^^^^  ^^^  deposition  of  a  witness  taken  in  a  judicial  proceeding  is 
^  evidence,  on  the  ground  that  the  party  against  *whom  it  is  sought  to 
read  was  present,  and  had  the  opportunity  of  cross-examining.  It  clearly  wo 
not  be  admissible  against  a  third  person,  who  merely  happened  to  be  present,  i 
who,  being  a  stranger  to  the  matter  under  consideration,  had  not  the  right  of  inl 
fering:  and  I  think  the  same  rule  must  apply  here.  It  is  true  that  the  plain 
might  have  cross-examined  or  commented  on  the  testimony;  but  still,  in  an  inve 
gation  of  this  nature,  there  is  a  regularity  of  proceeding  adopted  which  preve 
the  party  from  interposing  when  and  how  he  pleases,  as  he  would  in  a  common  c 
versation.  The  same  inferences,  therefore,  cannot  be  drawn  from  his  silence  or 
conduct  in  this  case,  which  generally  may  in  that  of  a  conversation  in  his  preset 
and  as  it  is  only  for  the  sake  of  these  inferences  that  the  conversation  can  be 
mittcd,  I  think  it  better  to  refuse  the  evidence  now  offered."(^) 

But  where  to  an  action  for  false  imprisonment  the  defendant  pleaded  that 
plaintiff  had  been  guilty  of  embezzlement,  and  it  appeared  that  the  depositions 
the  plaintiff  and  his  witnesses  had  been  taken  on  that  charge  in  the  presence  oft 
plaintiff  before  a  magistrate,  and  that  the  plaintiff  had  then  said,  ''I  submit  th 
there  is  no  case  against  me;"  Lord  Denman,  C.  J.,  held  that  the  depositions  mn 
be  read  and  the  plaintiff's  answer  to  them;  but  that  the  depositions  were  not  lo 
evidence  of  that  which  was  stated  in  them,  except  in  so  much  as  the  plaintiff  b* 
admitted  them  to  be  true  by  anything  that  he  had  said.(A) 

But  if  a  prisoner  in  his  examination  before  a  magistrate  makes  an  express  refer 
ence  to  the  examination  of  another  prisoner,  taken  in  his  presence  before  the  magis 
trate,  the  examination  of  such  prisoner  may  be  given  in  evidence  against  thi 
prisoner  so  referring  to  it.(t)     If  a  prisoner,  when  before  a  magistrate  on  a  ckti^ 

(e)  Rex  V.  Turner,  R.  &  M.  C.  C.  R.  341. 

{/)  Reg.  V.  Swinnerton,  C.  &  M.  593  (41  E.  C.  L.  R.). 

Iff)  Melen  v.  Andrews,  M.  &  M.  336.  See  Finden  v.  Westlake,  Ibid.  461,  per  Tindal,G 
J. ;  and  see  Child  v.  Grace,  2  C.  &  P.  193  (12  E.  G.  L.  R.),  ante,  p.  422,  note  (c). 

(A)  Jones  v.  Morrell,  I  C.  &  K.  266  (47  E.  G.  L.  R.) ;  and  in  Simpson  v.  Robinson,  ISQ 
B.  511  (64  E.  G.  L.  R.),  Lord  Denman,  G.  J.,  speaking  of  Melen  v.  Andrews,  tupra,  li^^ 
<'  We  do  not  understand  that  case  as  deciding  that  under  no  circumstances  can  such  9if^ 
dencc  be  admitted  ;  though  the  learned  judge  thought  it  in  that  case  safer  and  bettsrtj 
ezclnde  it,  and  the  plaintiflTs  counsel  acquiesced  ;  for  cases  might  certainly  be  coQceiTti 
in  which  a  party,  by  not  denying  a  charge  so  made,  might  possibly  afford  strong  ff^ 
that  the  imputation  was  just." 

(t)  Several  instances  have  occurred  where  this  has  been  done,  and  the  case  is  doite 
to  Rex  V.  John,  7  G.  &  P.  324  (32  E.  G.  L.  R.),  and  Dennis's  case,  2  Lew.  261,  where  thi 
prisoners*  examinations  referred  to  the  depositions  of  particular  witnesses,  and  soehdl 
positions  were  held  to  be  admissible  in  explanation  of  the  prisoner's  statement.  In  VM 
a  case  it  should  seem  that  it  would  depend  on  the  manner  in  which  the  refereaee  tM 
made  to  the  other  prisoner's  examination  whether  the  facts  stated  in  such  ezamloatit 
were  admitted  or  not.    It  might  be  that  the  prisoner's  examination  stated  that  the  vAl 
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)f  an  assault,  makes  a  statement  in  answer  to  what  the  person  charging  him  with 
ihe  assault  stated,  the  statement  made  hy  such  party  and  the  answer  of  the  prisoner 
to  it  are  admissihle.     Upon  an  indictment  for  murder,  it  appeared  that  the  deceased 
made  a  ^complaint  to  a  magistrate  of  the  prisoner  having  struck  him  a  blow  ri^An* 
(which  ultimately  occasioned  his  death),  and  the  prisoner  was  in  consequence  '- 
brought  before  two  magistrates  for  the  assault,  and  convicted  and  fined.     On  the 
examination  of  the  charge  of  assault  the  deceased  made  a  statement,  and  the 
pison^  made  a  statement  in  answer  to  it.(y)     Tiudal,  C.  J.,  held  that  evidence  of 
¥hat  was  said  by  the  deceased  on  the  examination,  and  also  what  the  prisoner  said 
in  answer,  was  admissible ;  but  added,  ^^  I  shall  not  hold  that  what  the  deceased  said 
18  evidence  as  proving  the  facts  he  stated,  as  it  would  be  if  it  were  a  deposition 
taken  under  the  7  Geo.  4,  c.  64,  but  only  evidence  as  producing  an  answer  from 
tbe  prisoner,  like  any  other  conversation ;  and  I  do  not  think  it  is  the  less  evidence 
because  it  is  on  oath.     I  shall  therefore  admit  it  as  a  conversation  "(/*) 

And  so  if  one  prisoner  were  to  make  a  confession  in  the  presence  of  another 
prisoner,  when  not  before  a  magistrate,  such  confession  would  be  admissible  against 
the  prisoner  in  whose  presence  it  was  made,  although  he  made  no  observation  with 
reference  to  it;  for  a  confession  may  be  collected  or  inferred  from  the  conduct  and 
demeanor  of  a  prisoner  on  hearing  a  statement  affecting  himself  (^/  But  as  such 
statements  frequently  contain  much  hearsay  and  other  objectionable  evidence,  and 
as  the  demeanor  of  a  person  upon  hearing  a  criminal  charge  against  himself  is 
liable  to  great  misconstruction,  evidence  of  this  description  ought  to  be  regarded 
with  much  caution. (m) 

Not  only  what  is  said  by  a  prisoner,  but  what  is  said  to  him,  or  in  his  presence, 
^cept  when  before  a  magistrate,  is  admissible  in  evidence,  and  it  makes  no  differ- 
ence that  what  was  said  was  said  by  a  person  who  cannot  be  called  as  a  witness. 
Co  an  indictment  for  murder,  some  observations  made  to  the  prisoner  by  his  wife, 
to  which  he  made  an  evasive  reply,  were  about  to  be  stated,  when  it  was  objected 
|hat  the  statement  ought  not  to  be  made,  as  the  wife,  if  she  could  by  law  be  exam- 
ined, would  give  a  direct  contradiction  to  them ;  but  Gaselee,  J.,  and  Parke,  J., 
were  both  of  opinion  that  the  statement  might  be  made  to  the  jury;  and  that  the 
QKomstance  of  the  observations  being  stated  to  have  been  made  by  the  wife,  who 

prisoDer^B  statement  was  correct,  and  if  so  that  would  be  an  admission  of  the  facts  stated 
Uiit;  or  the  reference  might  be  such  as  merely  to  require  the  reading  of  the  other  exami- 
aatioD  as  explanatory  to  the  prisoner's  statement,  without  admitting  any  fact  stated  in 
^t*  In  2  Stark.  Ey.  40,  it  is  said,  "  In  some  instances  the  confession  of  one  taken  in  the 
presence  and  hearing  of  another  prisoner  may  be  very  material  to  explain  the  expressions 
Md  conduct  of  the  latter  upon  that  occasion ;  for  any  declarations  of  his,  by  which  he 
^nted  to  what  was  confessed  by  another  to  his  own  prejudice,  would  be  admissible 
H^nst  him.  The  confession  of  the  other  may  also,  It  seems,  be  evidence  for  the  purpose 
of  explaining  such  declarations."     C.  S.  G. 

(J)  This  statement  was  not  in  writing,  and  objected  to  on  that  ground  ;  but  Tindal,  G. 
^M  held  that,  ''  this  being  a  summary  conviction,  is  not  a  case  in  which  magistrates  are  re- 
<lQired  to  take  down  the  evidence  in  writing."  And  see  Robinson  v.  Yaughton,  8  C.  &  P. 
^52(34E.  C.  L.  R.),  s.p. 

(^)  Rex  V.  Edmunds,  6  C.  &  P.  164  (25  E.  C.  L.  R.).  This  decision  has  been  doubted  : 
^Phill.  Ev.  400,  and  Joy  79,  80,  but  as  it  should  seem  without  any  sufficient  reason.  The 
^ecision  is  precisely  in  conformity  with  the  distinction  taken  by  Best,  C.  J.,  in  Child  v. 
^»]ace,  2  C.  A  P.  193  (12  E.  C.  L.  R.),  ante^  note  (c)  p.  422,  and  it  is  conceived  that  the 
^yide&ce  was  admissible  on  the  ground  that  at  common  law  evidence  of  a  deceased  witness 
P^en  upon  oath  in  a  judicial  proceeding  between  the  same  parties  is  admissible  in  a  sub- 
I^^QeDt  proceeding,  the  party  against  whom  the  evidence  is  offered  having  had  an  oppor- 
l^i^ity  to  cross-examine  in  the  former  proceeding.  See  Rex  v.  Carpenter,  2  Show.  47,  and 
*"•  cases  cited,  ante,  p.  249.     C.  S.  G. 

W  1  Phil.  Ev.  400.  {m)  Ibid. 

^  confession  may  be  inferred  from  the  conduct  of  a  prisoner,  when  a  statement 
^l^ting  him  is  made  in  his  presence :  Donnelly  v.  State,  2  Dutch.  463,  601  ;  People  v. 
^''^a,  1  Parker  C.  R.  11.  Statements  made  in  the  presence  of  a  prisoner  under  arrest  are 
^^  admissible :  Comm.  v.  Walker,  13  Allen  570.  Where  the  truth  or  falsehood  of  a 
J^Hal  fact  is  known  to  a  party  to  whom  the  fact  is  asserted  to  exist,  his  omission  to 
r^,  its  existence  is  presumptive  evidence  of  its  truth.  When  not  known,  his  silence 
^'^•s  no  evidence  against  him :  Robison  v.  Blen,  20  Maine  103. 
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could  not  be  called  as  a  witness,  did  not  vary  tho  general  rule,  that  whateTcr  m 
said  to  a  prisoner  on  the  subject-matter  of  the  char<;e,  to  which  he  made  no  dirat 
answer,  wa8  receivable  as  an  implied  admission  on  his  part.(7i)  So  where  thewift 
*S*>r-\  ^^  ^^^^  prisoner,  who  was  indicted  for  the  murder  of  his  *  wife's  mother, 
-'  came  into  the  room  where  he  was  in  custody,  and  said  to  him,  '*0h.  BartlettJ 
how  could  you  do  it?"  He  looked  steadfastly  at  her,  and  said,  "  Ah,  what!  jw 
accuse  me  of  the  murder  too  V*  She  said,  '*  I  do,  Bartlett ;  you  are  the  man  thit 
shot  my  mother/'  The  prisoner  did  not  make  any  reply.  She  then  turned  to  tin 
witness  and  said,  "  This  was  done  for  money."  It  was  objected,  that  as  the  wife 
could  not  be  examined  on  oath,  what  she  had  then  said  could  not  be  usL^d  as  evideDoe 
against  him  ;  but  the  evidence  was  held  clearly  admissible.(/>) 

So  the  confession  of  the  thief  made  to  a  constable  in  the  presence  of  the  receifer 
is  evidence  against  the  latter  that  the  property  was  stolen  by  the  thief.(/)) 

A  prisoner  indicted  for  arson  had  given  certain  false  accounts,  as  that  he  hadneo 
the  fire  from  his  bed-room  window,  and  had  got  up  to  see  it;  and  it  was  proposed  to 
prove  that  the  prisoner  had  said  to  his  mother,  ^'  You  know  I  was  at  home;"  oa 
which  she  said,  *'  What's  the  use  of  denying  it?"  but  it  was  objected  that  it  would 
have  the  effect,  in  an  indirect  way,  of  giving  evidence  that  the  prisoner  was  not  it 
home  on  the  night  in  question ;  which  ought  to  be  proved  by  calling  the  mother. 
Martin,  B.,  thought  the  evidence  not  admissible ;  for  what  was  said  in  the  preseooe 
of  the  prisoner  was  only  admissible  against  him  when  admitted,  whereas  hcreitwtf 
denied  by  him.C^/) 

On  an  indictment  for  rape  it  has  been  held  that  what  had  been  said  by  a  rektin 
of  the  prosecutrix  to  a  relative  of  the  prisoner  in  the  presence  of  the  prosecutrii 
about  making  it  up  is  admissible  in  £ivor  of  the  prisoner.(r) 

A  statement  made  in  the  hearing  of  a  person,  though  not  in  hLs  actual  presence, 
may  be  evidence  against  him.  Thus  it  has  been  held  that,  where  the  plaintiff  wi» 
in  the  kitchen  of  the  defendant's  house,  and  the  defendant's  wife  stood  at  the  held 
of  the  kitchen  stairs,  what  she  there  said  in  a  tone  of  voice  loud  enough  for  the 
plaintiff  to  hear  w<is  admissible  against  the  plaintiff.(s) 

On  an  information  for  a  libel,  a  book  containing  imputations  identical  with  thoM 

*49fii  i°  ^^^  \\he\j  which  had  been  published  some  *time  previously  to  the  applies 

•  tion  for  the  information,  is  not  admissible  for  the  purpose  of  showing  that 

the  prosecutor  had  tacitly  acquiesced  in  the  truth  of  the  identical  charges  contained 

in  the  libel. (^) 

Where  on  a  trial  for  murder  a  statement  by  a  prisoner  to  a  policeman  on  a  charge 
of  robbing  the  decea.sed  with  violence  was  tendered  ;  it  was  objected  that  it  was  on 
another  charge,  before  the  charge  of  murder.  Pollock,  C.  B. :  **  That  makes  no 
differenco;  whatever  a  man  says  is  evidence  against  him — in  criminal  caficsaswdl 

(n)  Rex  V.  Smithies,  5  C.  &  P.  332  (24  E.  C.  L.  R.). 

(o|Rex  V.  Bartlett,  7  C.  &  P.  832  (32  E.  C.  L.  R.),  See  Rex  v.  Simons,  6  C.  A  P.  540 
(25  E.  C.  L.  R.),  where  Alderson,  B.,  held  that  what  a  person  is  overheard  saying  to  hii 
wife,  or  even  saying  to  himself,  is  evidence  against  him. 

(p)  Keg.  V.  Cox,  1  F.  &  F.  90,  Crowder,  J. 

[q)  Reg.  V.  Welsh,  3  F.  &  F.  275.  The  verj  groand  of  the  objection  shows  that  the  eri- 
dence  ought  to  have  been  admitted.  Instead  of  being  a  statement  made  by  the  mother 
and  denied  by  the  prisoner,  it  was  an  assertion  by  the  prisoner  denied  by  the  mothefi 
which  is  a  totally  dilferent  thing,  especially  as  no  reply  was  made  to  what  the  mother 
said.  It  has  been  the  constant  practice  to  prove  statements  made  by  prisoners  in  tbt 
presence  of  persons  who  have  denied  them. 

(r)  Reg.  V,  Arnall,  8  Cox  C.  C.  439.  Martin,  B.,  said,  "  In  a  civil  case,  what  is  said  it 
the  presence  of  either  of  the  parties  is  admissible  against  him;  because  it  is  opentotki 
party  so  pretient  to  express  assent  or  objection  to  what  is  said,  and  that  woald  be  tAai*' 
sible  against  him.  In  criminal  cases  the  prosecutor,  although  not  in  strict  law  »  pa^V 
to  the  case,  is  so  in  fact,  and  I  think  that  the  rule  applicable  to  conversation  in  the  pi*" 
sence  of  a  party  in  a  civil  case  might  be  fairly  extended  to  a  conversation  in  the  prei«oc0 
of  the  prosecutor  in  a  criminal  case."  Such  a  statement  as  to  making  up  the  di*^|^ 
would  tend  to  atlect  the  credit  of  the  prosecutrix  in  a  case  of  rape  ;  and  its  admissibUil^ 
^ay  be  more  satisfactorily  rested  upon  that  ground,  but  she  ought  to  have  been  cim^ 
examined  as  to  it  in  the  first  instance. 

[«)  Neile  u.  Jaklc,  2  C.  &  K.  709  (61  E.  C.  L.  R.),  Maule,  J. 

y)  Reg.  V.  Newman,  1  E.  &  B.  1^%  (J12  E.  0,  L.  R,). 
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sivil — at  aDj  time  and  on  any  matter.  A  policeman  apprehends  a  man  on  a 
rge  of  highway  rohhery  on  a  particular  night,  and  he  says,  ^^  I  cannot  be  guilty 
that  robbery,  for  on  the  same  night  and  the  same  hour  I  was  at  a  different  place; 
1  the  policeman  may,  on  that  admission,  apprehend  him  on  a  charge  of  murder 
the  time  and  place  so  mentioned,  and  may  offer  that  admission  in  evidence  against 

1  at  the  trial/X**) 

The  written  confession  of  a  prisoner  is  not  admissible  in  evidence,  unless  it  be  in 

I  language  used  by  the  prisoner.     A  prisoner  made  a  confession  to  an  officer,  who 

'*  the  prisoner,  and  afterwards  wrote  down  from  recollection  what  the  prisoner 

d  to  him.     What  the  officer  wrote  was  read  over  to  the  prisoner  before  the  com- 

tting  magistrate,  and  he  said  that  what  had  been  read  over  to  him  was  the  truth, 

1  signed  the  paper.     Best,  J. :  *^  We  have  not  the  confession  of  the  prisoner ;  we 

ve  only  the  officer's  recollection  of  it,  put  into  writing  when  the  prisoner  was  not 

nent,  and  in  the  language  of  the  officer,  and  not  in  the  words  used  by  the  pri- 

ler.     If  a  confession  be  not  taken  in  writing,  we  must  be  content  with  the  recol- 

Aion  of  the  witness  who  proves  it,  because  we  cannot  have  any  more  certain 

oount  of  it.     I  will  receive  nothing  as  a  confession  in  writing  that  was  not  taken 

wn  from  the  mouth  of  the  prisoner  in  his  own  words,  nothing  that  he  says  that 

B  any  relation  to  the  subject  being  omitted,  nor  anything  added,  except  explana- 

UB  of  provincial  expressions  or  terms  of  art.     The  reading  this  paper  to  the  pri- 

ler,  and  his  acknowledgment  that  it  was  correct,  does  not  remove  the  objection. 

^  the  change  of  language  a  very  different  complexion  might  be  given  to  the  story 

m  what  it  had  when  it  came  from  the  mouth  of  the  prisoner,  and  which  he  might 

t  discover  when  it  was  read  over  to  him.     The  lower  orders  of  men  have  but  few 

rds  to  convey  their  meaning,  and  they  know  as  little  of  expressions  that  they  are 

t  b  the  habit  of  using  as  if  they  belonged  to  another  language.   I  will  not  receive 

B  paper  in  evidence.' '(t?)     In  the  same  case  it  is  said  that  Dallas,  C.  J.,  had 

used  to  receive,  at  a  former  assizes,  a  confession,  because  it  was  not  in  the  pri- 

er's  own  words.     So  where  it  was  proved  that  the  examination  of  the  prisoner 

3re  the  magistrate  was  read  over  to  her,  and  that  she  signed  it,  but  there  was  no 

lence  that  it  was  taken  down  from  what  she  said  or  in  the  words  she  used,  and 

ict  it  was  in  language  clearly  not  such  as  she  was  likely  to  have  used ;  Littlcdale, 

efused  to  permit  it  to  be  read.(u7)    And  "^^ where  a  witness  having,  in  her  ^41497 

ti nation  before  the  coroner,  stated  that  she  had  slept  with  the  prisoner,  ^ 

he  had  given  her  two  black  eyes,  that  they  had  seen  a  placard,  &c.,  the  state- 

of  the  prisoner  before  the  coroner  was  tendered  in  evidence,  and  was  as 

b: — '^Prisoner  admits  sleeping  with  the  witness,  blackening  her  eyes,  seeing 

icard/'  &c. :  and  it  was  objected  that  the  examination  was  taken  in  the  third 

,  which  was  not  complying  with  the  statute,  and  did  not  purport  to  be  the 

ge  of  the  prisoner  at  all,  but  merely  the  coroner's  expression  of  what  he  con- 

the  prisoner  to  mean.     The  jury  were  to  judge  of  the  effect  of  the  state- 

nd  they  could  not  do  that  without  having  before  them  the  very  words  in 

t  had  been  made.     J^ord  Den  man,  C.  J.,  thought  the  objection  of  consider- 

)ortance.     As  to  the  mode  of  taking  the  examination  of  the  prisoner,  that 

ry  improper  way  in  which  to  do  it.     His  lordship  did  not,  however,  see  how 

I  exclude  the  evidence,  but  he  should  reserve  the  point  in  case  it  was 

the  confession  of  a  prisoner  mentions  the  name  of  another  prisoner  tried 
ne  time,  it  seems,  according  to  the  later  cases,  that  the  whole  of  the  con- 
bether  by  parol  or  in  writing,  must  be  given  in  evidence.     The  judge  will, 
in  such  cases,  direct  the  jury  that  the  confession  is  only  to  be  taken  as 
gainst  the  prisoner  who  made  it.     On  the  Oxford  Circuit  it  was  the  con- 
ice  a  few  years  ago  to  omit  the  name  of  any  prisoner  that  was  mentioned 

.  Lee,  4  F.  &  F.  63.     See  Fisher  v.  Ronalds,  12  G.  B.  762  (74  E.  G.  L.  R.),  per 

Sexton,  I  Burn's  J.,  Doyl.  k  Wms.  p.  1086. 
Mallet,  Qloacester  Spr.  Ass.  1830,  MSS.     G.  S.  0. 
Roche,  G.  k  M.  341  (41  E.  G.  L.  R.).    Verdict,  Not  guilty. 
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in  the  confession  of  another  prisoner.(^)  But  it  has  been  held  in  many  cases  on 
that  circuit(z)  and  clscwhcre,(a)  that  the  proper  coarse  is  to  state  or  read  all  the 
names  mentioned  by  the  prisoner  in  his  confession.  A  very  learned  judge  has, 
however,  expressed  on  several  occasions  a  strong  opinion  that  silch  a  course  is  unfiur.(6) 


*428] 


*If,  on  the  part  of  the  prosecution,  a  confession  or  admission  of  the  defendant, 


made  in  the  course  of  a  conversation  with  a  witness,  be  brought  forward,  the 
defendant  has  a  right  to  lay  before  the  court  the  whole  of  what  was  said  in  the 
same  conversation ;  not  only  so  much  as  may  explain  or  qualify  the  matter  intro- 
duced by  the  previous  examination,  but  even  matter,  not  properly  connected  with 
the  part  introduced  upon  the  previous  examination,  provided  only  that  it  rektes  to 
the  subject-matter  of  the  suit;  because  it  would  not  be  just  to  take  part  of  a  con- 
versation as  evidence  against  a  party  without  giving  to  the  party  at  the  same  time 
the  benefit  of  the  entire  residue  of  what  he  said  on  the  same  occasion. (c)'    Bat  ft 
seems  that  proof  of  a  detached  statement  made  by  a  party  does  not  authorize  proof 
by  that  party  of  all  that  he  said  at  that  time,  but  only  of  so  much  as  can  be  ii 
some  way  connected  with  the  statement  proved.(f/)     It  seems  at  one  time  to  iuTe 
been  considered  that,  if  a  prosecutor  uses  the  declaration  of  a  prisoner,  he  mutt 
take  the  whole  of  it  together,  and  cannot  select  one  part  and  leave  another;  and  if 
there  be  no  other  evidence  in  the  case,  or  no  other  evidence  incompatible  with  it, 

(y)  See  Rex  r.  Fletcher,  4  C.  &  P.  250  (19  E.  C.  L.  R.) ;  Rex  v.  Limcr,  Stafford  Sonu 
Asa.  1830,  Bosanqaet,  J.     MSS.  C.  S.  G. 

(r)  Rex  r.  Hcarne,  4  C.  &  P.  215  (19  E.  C.  L.  R.),  Littledale,  J.;  Rex  v.  Cleireg,  Ibid. 
221  ;  Hex  v.  Daniel  and  Garland,  Monmouth  Spr.  Ass.  1831,  MSS.  C  S.  G.  BosaDqnet, JT., 
saving,  "  The  ground  I  go  upon  is,  that  I  do  not  think  I  am  authorized  to  direct  the  offi- 
cer to  read  one  word  instead  of  another.  I  cannot  tell  the  officer  to  read  what  is  sot 
written."  In  Rex  r.  Giles  and  Betts,  Worcester  Spr.  Ass.  1830,  MSS.,  C.  S.  G.,  where 
there  was  a  parol  confession,  Littledale,  J.,  said,  ^'  he  was  satisfied  the  proper  war  wu  to 
state  the  names  uttered  hj  the  prisoner;  as  to  state  *  another  person  '  instead  of  thentme 
nsed  was  not  to  state  the  truth,  which  a  witness  was  not  sworn  to  do.*'  In  Rex  r.  Hard- 
ing. Baley.  and  Shumer.  (Jloucester  Spr.  Ass.  1830,  MSS.,  C.  S.  G.,  where  there  wy  a 
written  confession,  Littledale,  J.,  said,  "  Suppose  two  men  are  indicted,  one  as  priaciptl,aid 
the  other  as  accessory,  and  the  principal  is  named  in  the  indictment,  and  the  tcceswty 
makes  a  confes.sion  admitting  himself  to  be  accessory  to  the  principal,  how  is  it  to  be 
known  that  he  is  accessory  to  such  principal,  if  the  name  of  the  principal  is  not  to  be 
read  ?  I  have  considered  this  case  very  much  indeed,  and  I  am  most  clearly  of  opioioB 
that  it  is  to  be  read  as  the  prisoner  made  it,  because  otherwise  the  evidence  is  not  read  as 
it  was  given  bv  the  prisoner.  I  have  no  doubt  upon  it,  and  will  not  therefore  reserve  the 
point:"  Rex  r.'Walkley,  6  C.  &  P.  175  (25  E.  G.  L.  R.),  Gurnev,  B. 

(a)  Rex  r.  Fletcher,  4  C.  A  P.  250  (19  E.  C.  L.  R  ),  Littledale,  J.,  at  York,  s.  c,  1  Lew- 
107;  Hall's  case.  1  Lew.  110,  Alderson,  B.,  at  Appleby;  Foster*8  case,  1  Lew.  1 10, Lord 
penman,  C.  J.,  at  Carlisle.  Rex  v.  Fletcher,  tupra^  was  the  case  of  a  letter  written  by  ose 
prisoner,  and  implicating  another. 

(b)  Parke,  B.,  in  Maudsley's  case,  1  Lew.  110,  and  Barstow's  case,  Ibid.  It  woold  be 
extremely  beneficial  to  prisoners  in  sach  cases  to  be  tried  separately,  and  such  a  coaneii 
nothing  more  than  expedient  in  cases  of  difficulty,  as  it  is  almost  beyond  the  poverof  a 
jury  properlv  to  discriminate  between  the  evidence  afTecting  different  prisoners.   G.  S.  0. 

(r)  Bv  Abbott,  C.  J.,  in  the  Queen  s  case,  2  B.  A  B.  297  (6  E.  C.  L.  R.). 

{d)  Prince  r.  Samo,  7  A.  A  E.  627  (34  E.  G.  L.  R.).  In  this  case  a  witness  stotedthat 
the  plaintiff,  on  the  trial  of  an  indictment,  had  proved  that  he  had  been  remanded  by  the 
court  for  the  relief  of  insolvent  debtors  ;  and  it  was  held  that  the  opposite  coansel  eoil^ 
not  ask  whether  the  plaintiff  had  not  also,  on  the  same  trial,  said  that  an  advance  wai  * 
gift  and  not  a  loan  ;  and  the  court  said  that  the  dictum  of  Lord  Tenterden,  «ipra,  wai  ex* 
tra-judicial. 

1  This  rule  docs  not  exclude  a  confession  where  only  part  of  what  the  defendant  9» 
has  been  overheard :  State  r.  Govington,  2  Bailey  569.  The  entire  confessions  and  italo* 
ments  of  a  party,  must  be  given  to  the  jury  as  they  were  made,  bnt  the  jory  maybelieri 
a  portion,  and  disregard  the  rest  of  such  confessions  and  statements:  Gook  v.  State, I^ 
S.  k  M.  246 :  M-Cann  r.  State,  Ibid.  471.  When  the  confession  has  been  internipted  it  n 
inadmissible  :  William  r.  State,  39  Ala.  532.  For  other  cases  on  the  rale  that  whole  ^(^ 
confession  or  admission  must  be  given:  see  State  r.  Worthington,  64  N.  G.  594;  Ori^ 
wold  I'.  State.  24  Wise.  144;  State  r.  Mahon.  32  Verm.  241  ;  State  r.  McDonnell,  Ibii49l; 
Chambers  r.  State,  26  Ala.  59 ;  Frank  f.  State,  27  Ibid.  37 ;  Alfred  v.  Sute,  37  Mill-  <^* 
People  r.  Murphy,  39  Cal.  52 ;  People  r.  Gelabert.  39  Gal.  663 ;  State  o.  Marten,  28  Ki- 
&30  :  Grawford  r.'State,  4  Gold.  190  :  Gonner  r.  State,  34  Texas  659 ;  Gomm.  t.  K^  ^^ 
Gray  323 ;  State  r.  Elliott,  15  Iowa  72. 
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)  declaration  so  adduced  must  be  taken  as  trne.(e)  But  the  correctness  of  this 
rition  was  doubted, (/)  and  it  is  now  settled  that  the  whole  of  the  prisoner's  state« 
!Qt  must  be  taken  into  consideration  by  the  jury,  who  are  not  bound  to  take  what 
has  said  in  his  favor  to  be  true,  because  it  is  given  in  evidence  by  the  prosecutor, 
i  are  to  weigh  it,  with  all  the  circumstances  of  the  case,  and  determine  whether 
0y  believe  it  or  not.(^)  The  jury  may,  therefore,  believe  one  part  of  the  prisoner's 
itement  and  disbelieve  another. (^)  They  may  believe  that  part  which  charges 
B  prisoner,  and  reject  that  which  is  in  his  favor,  if  they  see  sufficient  grounds  for 
doing.(t)  In  determining  whether  the  statement  be  true  or  not,  the  jury  should 
uider  whether  it  be  probable  or  improbable  in  itself,  and  whether  it  be  consistent 
inconsistent  with  the  other  circumstances  of  the  case.(y)  If  what  he  said  in  his 
m  favor  is  not  contradicted  by  evidence  oflPered  by  the  prosecutor,  nor  improbable 
itself,  it  will  naturally  be  believed  by  the  jury;  but  they  are  not  bound  to  give 
aght  to  it  on  that  account,  *but  are  at  liberty  to  judge  of  it  like  other  r:(c49Q 
idenee,  by  all  the  circumstances  of  the  case.(A;)  But  if,  afler  the  whole  of  ^  "^ 
e  statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  is  in  a  situation  to 
ntradict  any  part  of  it,  he  is  at  liberty  to  do  so,  and  then  the  statement  of  the 
iioner,  and  the  whole  of  the  other  evidence,  must  be  left  to  the  jury,  precisely  as 
.  any  other  case,  where  one  part  of  the  evidence  is  contradictory  to  another.(/) 
The  prisoner  was  indicted  for  stealing  a  piece  of  wood,  and  it  appeared  that  on 
le  piece  of  wood  being  found  by  a  police  constable  in  the  prisoner's  shop,  about 
re  days  after  it  was  lost,  he  stated  that  he  bought  it  from  a  person  named  Nash 
ho  lived  about  two  miles  off.  Nash  was  not  produced  as  a  witness  for  the  prose- 
itioD,  and  the  prisoner  did  not  call  any  witness.  Alderson,  B.,  in  summing  up, 
lid,  *'In  cases  of  this  nature  you  should  take  it  as  a  general  principle  that  where 
man,  in  whose  possession  stolen  property  is  found,  gives  a  reasonable  account  of 
0W  he  came  by  it,  as  by  telling  the  name  of  the  person  from  whom  he  received  it, 
odwho  is  known  to  be  a  real  person,  it  is  incumbent  on  the  prosecution  to  show 
hat  that  account  is  false ;  but  if  the  account  given  by  the  prisoner  be  unreasonable 
r improbable  on  the  face  of  it,  the  onus  of  proving  its  truth  lies  on  him.  Suppose, 
or  instance,  a  person  were  to  charge  me  with  stealing  his  watch,  and  I  were  to  say 
bought  it  from  a  particular  tradesman,  whom  I  name,  that  is  pvimd  facie  a  rea- 
Ottble  account,  and  I  ought  not  to  be  convicted  of  felony  unless  it  is  shown  that 
liat  account  is  a  false  one."(m) 

(«)  Bj  Bosanqaet,  Serjt.,  in  Rex  v.  Jones,  2  0.  kV,  630  (12  E.  C.  L.  R.).  So  where  the 
*riioner  was  indicted  for  a  larcenj,  and  in  addition  to  evidence  of  the  possession  of  the 
tolen  goods,  the  counsel  for  the  prosecution  put  in  the  prisoner's  statement  made  before 
^e magistrate,  in  which  the  prisoner  asserted  that  he  had  bought  the  goods;  Garrow, B., 
'vected  an  acquittal,  saying  that  if  a  prosecutor  used  a  prisoner's  statement  he  must  take 
be  whole  of  it  together :  Ibid. 

(/)  Bj  Park,  J.  A.  J.,  in  Rex  v.  Lloyd,  Worcester  Sum.  Ass.  1830,  MSS.  C.  S.  G.,  and 
PhiU.  Ev.  399. 

(f)  Rex  V,  Clewes,  4  C.  &  P.  221  (19  E.  C.  L.  R.),  Littlcdale,  J.  ,*  Rex  v.  Steptoe,  4  G.  A; 
•  397;  Rex  v.  Higgins,  3  G.  &  P.  6U3  (14  E.  G.  L.  R.),  Parke,  J.;  Rex  v.  Jones,  Monmouth 
til.  Asi.  \830,  MSS.  G.  S.  G.,  Park,  J.  A.  J. ;  Rex  v.  Locker,  Stafford  Spr.  Ass.  1831, 
Mteson,  J.  MSS.  C.  S.  G. 
(A)n  PhiU.  Ev.  399. 

(i)  Greenl.  £▼.  253,  citing  Rex  v.  Steptoe,  supra;  Rex  v.  Glewes,  supra;  Rex  v.  Higgins, 
pra^  and  Respnblica  v.  M'Carty,  2  Dall.  86,  88. 
(j)  Rex  V.  Steptoe,  supra  ;  Rex  v.  Jones,  supra, 
{k)  Greenl.  Ev.  253. 

(/)  Rex  V.  Jones,  2  G.  ik  P.  630  (12  E.  G.  L.  R.).  So  in  a  civil  case,  if  a  person  says, 
wathe  did  owe  a  debt,  but  that  he  had  paid  it,"  such  an  admission  would  not  be  re- 
ived at  evidence  to  prove  the  debt,  without  being  also  evidence  of  the  payment.  Per 
Ut,  0.  J.,  Anonymous  case,  cited  12  Vin.  Abr.,  tit.  Ev.  A.  23.  What  he  has  said  in  his 
>ti  ikvor  may  perhaps  weigh  very  little  with  the  jury,  while  his  admission  against  him- 
If  OMj  be  conclusive ;  however,  it  is  reasonable  that  if  any  part  of  his  statement  is  ad- 
itttd  in  evidence,  the  whole  should  be  admitted :  1  PhiU.  Ev.  399.  See  also  Smith  v, 
andy,  R.  &  M.  N.  P.  G.  257 ;  Rose  v.  Savory,  2  B.  N.  G.  145  (29  E.  G.  L.  R.). 
M  B«g-  V-  Growhurit,  1  G.  &  K.  370  (47  E.  G.  L.  R.).  In  Reg.  v.  Smith,  2  G.  &  K.  207 
I  B.  0.  L.  R.),  Lord  Denman,  G.  J  ,  said,  "  I  quite  agree  with  Reg.  «.  Growhurst,  which 
▼ttr  correctly  reported.  It  was  mentioned  to  me  by  Alderson,  §.,  when  it  occurred." 
ad  Lord  Denman  added  that  in  a  similar  case  the  magistrate  should  send  for  and  ex- 
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The  prisoner  was  indicted  for  stealing  a  gun,  which  was  found  in  his  possessioi 
and  wheii  taken  into  custody  he  stated  to  a  policeman  that  he  had  bought  the  f^ 
on  the  road  from  a  tallyman  for  ten  shillings  and  a  gallon  of  beer;  but  when  befoi 
the  magistrate  he  st4ited  that  Heath,  Randall,  and  himself  had  found  thegunhidde 
in  a  hayrick,  and  that  he  had  given  them  a  shilling  each  and  a  pot  of  beer,  and  ha 
taken  pobsession  of  the  gun.  It  was  urged  that  Heath  and  Kandall  ought  to  \ 
called  for  the  prosecution,  and  Jieg.  v.  Crowhurst  and  Reg,  v.  Smtth(ri)  were  cite< 
but  Piatt,  B.,  held  that  this  case  was  very  different  from  those  cited.  Here  tl 
prisoner  had  given  two  totally  different  accounts  of  the  way  in  which  he  came  po 
sessed  of  the  gun;  and  it  certainly  could  not  be  incumbent  on  the  prosecutor  to  ca 
*4.^ft1  *PGrson8  whom  the  prisoner  had  referred  to  in  one  of  two  coDtradictoi 
^  statements,  (o) 

Where  it  appeared  that  certain  cloth  had  been  cut  and  earned  away  from  a  churcl 
and  a  knife,  which  was  proved  to  belong  to  the  prisoner,  found  on  the  floor  of  tl 
church,  and  in  the  prisoner's  house  several  remnants  of  cloth  were  found,  whic 
corresponded  with  the  pieces  still  remaining  in  the  church,  and  the  prisoner  beis 
charged  with  the  offence  said  he  knew  nothing  of  it,  and  had  bought  the  cloth 
one  Lake,  who  lived  a  mile  off;  it  was  contended  on  the  authority  of  Reg.  v.  Crcz 
hursti^li)  that  the  prosecutor  was  bound  to  call  Lake  as  a  witness.  It  was  h^ 
however,  that  that  was  not  so ;  because  the  discovery  of  the  prisoner's  knife  in 
church  went  to  show  that  he  himself  was  the  thief,  and  therefore  that  the  accc^ 
he  had  so  given  was  either  not  true,  or  not  likely  to  be  so.  The  prisoner,  there*^, 
was  properly  loll  to  reconcile  the  finding  of  his  knife  with  his  innocence,  by  sho^^ri 
from  Lake  that  he  had  come  honestly  by  the  cloth  notwithstanding  that  fact ;  i 
rule  on  this  matter  being  that  the  prosecutor  was  not  bound  to  call  persons  naioe 
by  the  prisoner,  unless  his  account  was  evidently  true,  or  there  was  good  reason  ti 
believe  it  to  be  true  till  it  was  contradicted.  Here  there  was  no  such  reason,  as  thi 
facts  were  at  variance  with  the  story :  but  still  the  story  might  be  true,  and  it  wis 
for  the  prisoner  to  make  out  its  truth  by  calling  the  man  from  whom  he  bought  the 
stolen  property.  (^^ , 

Upon  an  indictment  against  the  prisoner  for  stealing  and  receiving  two  waistcoats 
and  two  pairs  of  trowsers,  it  appeared  that  the  articles  were  stolen  on  the  2d  of 
November,  and  that  they  were  sold  by  the  prisoner  for  twelve  shillings  in  a  public 
house  openly,  without  attempt  at  concealment,  on  the  4th  of  November,  when  about 
thirty  persons  were  in  the  room.  To  the  constable,  who  charged  him  with  the 
felony,  the  piisoner  said,  "  Cocking  and  Derby  brought  them  to  my  house,  and  the 
woman  who  keeps  my  house  (Mrs.  Wilson)  will  say  so,  and  I,  being  on  the  spre^ 
sold  th^m  and  spent  the  money."  In  consequence  of  this  statement  Cocking  and, 
Derby  were  apprehended,  and  the  former  convicted  of  stealing  articles  taken  at  the 
same  time  from  the  prosecutor's  house ;  but  Derby  was  discharged  for  want  of  e^ 
dence.  The  constable  went  to  Mrs.  Wilson,  and  made  inquiries  as  to  the  prisoners 
statement,  but  no  evidence  of  what  transpired  on  those  inquiries  was  received.  1^ 
was  urged  that,  as  the  prisoner  had  stated  how  he  came  into  possession  of  ^ 
articles,  and  had  mentioned  the  names  of  real  persons  from  whom  he  had  reeeiTw 
them,  it  was  incumbent  on  the  prosecution  to  negative  his  statement  if  false,  bj 
calling  Cocking,  Derby,  and  Mrs.  Wilson ;  but  the  sessions  overruled  the  objection, 
and  the  prisoner  was  convicted  of  stealing ;  and,  upon  a  case  reserved  upon  the 
*4^1 1  4^*-'®^^^"  whether,  under  the  circumstances  of  the  case,  which  *rested  solelj 
-1  on  a  recent  possession  of  the  stolen  goods,  it  lay  on  the  prosecution  to  call 

amine  the  person  mentioned,  as  he  might  either  exonerate  the  prisoner  or  prove  his  statC' 
mcnt  to  be  false.  See  also  Reg.  v,  Evans,  2  Cox  C.  C.  270,  ante^  vol.  2,  p.  340,  as  to  the 
improbabilities  of  a  prisoner's  statement. 

(«)  Supra. 

(0)  Reg.  r.  Dibley,  2  C.  &  K.  818  (61  E.  C.  L.  R.),  Piatt,  B.,  added,  "I  think  it  migM»J 
prudent  in  the  prosecutor  to  baTe  the  witnesses  in  attendance,  though  he  does  not  ea^ 
them,  to  avoid  the  effect  of  the  observation  by  the  prisoner's  coansel  that  those  ^^^ 
could  have  substantiated  the  prisoner's  defence,  but  that  he  was  too  poor  to  procnre  t^^ 
attendance." 

1p)  Supra, 
q)  Reg.  V.  Harmer,  2  Cox  G.  C.  487,  Pollock,  G.  B. 
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the  persons  to  whom  the  prisoner  referred,  or  some  of  them,  to  account  for  his  pos- 
8688100,  it  was  held  that  there  was  evidence  for  the  jury,  upon  which  the  prisoner 
might  be  convicted ;  but  Pollock,  C.  B.,  said,  ^'  I  should  be  sorry  that,  upon  such 
erideoce,  any  prisoner  should  be  convicted  before  me/XO 

Upon  an  indictment  for  burglary,  it  appeared  that,  shortly  after  the  robbery,  four 
glass  jars  containing  sweetmeats,  which  had  beeu  taken  from  the  prosecutor's,  were 
found  in  the  prisoner's  house,  not  being  in  any  way  concealed,  and  the  prisoner*s 
counsel  urged  that  this  was  consistent  with  the  account  the  prisoner  had,  as  he  was 
instructed,  given  of  the  way  in  which  the  jars  had  come  into  his  possession,  namely, 
that  the  prisoner  had  found  them  in  a  field.  But  no  one  was  called  to  prove  this 
statement.  Alderson,  B.,  told  the  jury  that,  if  it  appeared  that,  before  suspicion 
attached  to  the  prisoner,  he  had  given  this  account  of  the  possession  of  the  property 
to  his  neighbors,  the  property  being  there  at  the  time,  and  before  search  made,  he 
liad  not  the  slightest  doubt  that,  valeat  quantum^  this  would  have  been  very  competent 
evidence  for  the  prisoner. («) 

Upon  an  indictment  for  burning  bibles,  it  was  proposed  to  prove,  on  the  part  of 
the  defendant,  that  he  had  preached  sermons  relating  to  immoral  publications  pre- 
viously to  the  alleged  o£fence,  and  it  was  urged  that  it  was  a  material  part  of  the 
cliarge  that  the  defendant  had  knowingly  caused  the  bibles  to  bo  burnt,  and  there- 
fore for  the  purpose  of  showing  his  intention  in  getting  books  together,  his  direc- 
tions given  in  the  sermons  to  the  persons  who  brought  in  the  books  were  admissible ; 
but  it  was  held  that  the  evidence  could  not  be  given.  It  was  true  that  declarations 
accompanying  acts  are  admissible  to  show  the  intention  at  the  time ;  and  the  ques- 
tion* of  intention  was  a  very  material  one  in  the  case;  but  it  was  to  be  inferred  from 
legal  evidence  of  facts,  and  not  from  declarations  of  the  defendant  on  former  occa- 
sioDB  unconnected  with  the  subject-matter  of  the  trial.(/) 

Where  a  confession  is  tendered  in  evidence,  the  proof  that  it  was  made  voluntarily 

lies  upon  the  prosecutor ;  and  if  it  be  left  in  doubt  whether  the  confession  were 

made  in  consequence  of  an  inducement,  it  will  be  rejected.     Where  a  prisoner 

charged  with  larceny  was  told  that  it  would  be  best  for  him  if  he  would  tell  how 

it  was  transacted,  and  it  was  contended  that  it  did  not  appear  that  a  statement  was 

made  in  consequence  of  this  inducement,  and  if  the  evidence  left  that  fact  doubtful, 

the  onus  did  not  lie  on  the  prosecution  to  prove  the  negative ;  Parke,  B.,  said, "  Yes, 

*it  does.     You  are  bound  to  satisfy  me  that  the  confession  which  you  seek   ri^Aon 

to  use  in  evidence  against  the  prisoner  was  not  obtained  from  him  by  improper  ^ 

loeaos;  I  am  not  satisfied  of  that:''  and  the  confession  was  rejected.(i«) 

For  the  purpose  of  introducing  a  confession  in  evidence,  it  is  unnecessary,  in 
general,  to  do  more  than  negative  any  promise  or  inducement  held  out  by  the  person 
to  whom  the  confession  was  made.(t;)  In  a  trial  for  murder,  it  was  proposed  to  give 
in  evidence  a  statement  of  the  prisoner,  made  in  prison  to  a  coroner,  for  whom  the 
prisoner  had  sent.  It  however  appeared  that,  previous  to  this  time,  Mr.  Clifton,  a 
nagistrate,  had  had  an  hiterview  with  the  prisoner,  and  it  was  suggested,  on  behalf 
of  the  prisoner,  that  he  might  have  told  the  prisoner  that  it  would  be  better  to 
confess,  and  that,  therefore,  the  counsel  for  the  prosecution  were  bound  to  call  him. 
liittledale,  J. :  ^*  As  something  might  have  passed  between  the  prisoner  and  Mr. 
Clifton  respecting  the  confession,  it  would  be  fair  in  the  prosecutors  to  call  him,  but 
1  will  not  compel  them  to  do  bo.     However,  if  they  will  not  call  him,  the  prisoner 

(t)  Reg.  V.  Wilson,  D.  k  B.  157.  The  chairman  told  the  jury  that  the  constable  having 
Bade  inquiries  which  satisfied  him  (but  the  case  does  not  state  this),  it  was  not  necessary 
for  the  prosecution  to  call  the  persons  to  whom  the  prisoner  referred.  On  the  contrary, 
oowever,  it  would  rather  seem  that  the  fact  that  the  constable  did  not  think  the  persons 
i^ued  should  be  called  for  the  prosecution  affords  an  inference  that  they  would  hare  sup- 
Ported  the  prisoner's  statement. 

(»)  Reg.  p.  Abraham,  2  C.  &  K.  500  (61  E.  C.  L.  R.^.  I  never  have  been  able  to  discover 
^  ground  for  this  obiUr  dictum.  Such  a  statement  is  not  one  accompanying  an  act ;  it  is 
^Bore  declaration,  and,  instead  of  being  against  the  interest  of  the  prisoner,  it  is  directly 
'^  ^  favor,  supposing  the  goods  to  have  been  stolen. 

iQReg.  V.  Petcherini,  7  Cox  G.  C.  79,  Crompton,  J.,  and  Qreene,  B. 
»)Reg.  V.  Warringham,  2  Den.  C.  C.  447,  note. 
«)  1  PhUL  Ev.  409. 
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may  do  so  if  he  chooses. "(mj)  So  where  a  prisoner  being  in  the  custody  of  two 
constables  on  a  charge  of  arson,  ( ne  Bullock  went  into  the  room,  and  the  prisoner 
immediately  asked  him  to  go  into  another  room,  as  he  wished  to  speak  to  him,  and 
they  went  into  another  room,  when  the  prisoner  made  a  statement ;  it  was  urged 
that  the  eonst^ibles  ought  to  be  called  to  prove  that  they  had  done  nothing  to  induce 
the  prisoner  to  confess.  It  was  evident  that  the  prisoner  acted  under  Bume  influ- 
ence, as  he  first  proposed  going  into  another  room ;  and  Rex  v.  Stcatkins(pei)  was 
relied  upon.  Taunton,  J. :  ''A  confession  is  presumed  to  be  voluntary  unles  the 
contrary  is  shown ;  and  as  no  threat  or  promise  is  proved  to  have  been  made  by  the 
constables,  it  is  not  to  be  prosunied."  Having  consulted  Littledale,  J.,  his  lordship 
added,  ^^  We  do  not  think  according  to  the  usual  practice  that  we  ought  to  exclude 
the  evidence,  because  a  constable  may  have  induced  the  prisoner  to  pake  the  state* 
ment ;  otherwise  we  must  in  all  cases  call  the  magistrates  and  constables,  before  whom 
or  in  whose  custody  the  j)ri6()ner  has  been."(y) 

But  if  there  be  auy  probable  ground  to  suspect  that  an  officer,  in  whose  custody 
a  prisoner  has  previously  been,  has  been  guilty  of  collusion  in  obtaining  a  confession, 
such  suspicion  ought  to  be  removed,  in  the  first  instance,  by  the  prosecutor  calling 
such  officer.     Upon  an  indictment  for  arson,  it  appeared  that  a  constable,  who  was^ 
called  to  prove  a  confession,  went  into  a  room  in  an  inn,  where  he  found  the  pri-*^ 
soner  in  the  custody  of  another  constable,  and  as  soon  as  he  went  into  the  room,thefe 
prisoner  said  he  wished  to  speak  to  him,  and  motioned  the  constable  to  leave  th^. 
room,  which  he  did,  and  left  them  alone.     The  prisoner  immediately  made  a 
ment.     The  witness  had  not  cautioned  the  prisoner  at  all,  and  nothing  had 
jic^qo-i  said  of  what  had  passed  between  the  constable  and  the  prisoner  befi.>re  tl 

-'  witness  entered  *the  roon).     It  was  contended  that  the  other  constable 
bo  called  to  show  that  he  had  used  no  inducement  to  make  the  prisoner  coni 
Patteson,  J.:  ''I  am  inclined  to  think  the  constable  ought  to  be  called.     This  is 
peculiar  case,  and  can  never  be  cit^d  as  an  authority,  except  in  cases  where  a 
being  in  the  custody  of  one  person,  another  who  has  nothing  to  do  with  the 
comes  in,  and  the  prisoner  motions  the  first  to  go  away.     1  think,  as  the  wito< 
did  not  caution  the  prisoner,  it  would  be  unsafe  to  receive  the  statement.     It  woi 
lead  to  collusion  between  con  stables.  "(2) 

In  order  to  induce  the  court  to  call  another  officer  in  whose  custody  the  prii 
had  been,  it  must  appear  either  that  some  inducement  had  been  used,  or 
express  reference  made  to  such  officer.  A  prisoner,  when  before  the  committ^^^s 
magistrate,  having  been  duly  cautioned,  made  a  confession,  in  which  he  a]ladec=J 
a  confession,  which  he  had  previously  made  to  Williams,  a  constable;  it  was 
mitted  that  Williams  ought  to  be  called  to  prove  that  he  had  not  used  any  indi 
ment.  Littledale,  J. :  ^'  Although  I  do  not  think  it  necessary  that  a  constabh 
whose  custody  a  prisoner  has  been,  should  be  called  in  every  case,  yet  as  in 
case  there  is  a  reference  to  the  constable,  I  think  he  ought  to  be  called."  Willi 
was  then  called,  and  proved. that  he  did  not  use  any  undue  means  to  obtain  a 
fession;  but  he  had  received  the  prisoner  from  Marsh,  another  constable,  an< 
prisoner  had  made  some  statement  to  Marsh.  It  was  then  urged  that  Marsh  si 
be  called.  Littledale,  J. :  '^  I  do  not  think  it  is  necessary  that  a  constable  sb^onld 
be  called,  unless  it  appear  that  some  promise  was  given,  or  some  express  refe^neooo 
was  made  to  the  constable.     There  was  a  distinct  reference  made  to  William^y  and 

(it)  Rex  V.  Clewes,  4  C.  &  P.  221  (19  E.  C.  L.  R.).  The  counsel  for  the  prosecatic^  b  (fe- 
clined  to  call  Mr.  Clifton,  and  he  was  caJled  and  examined  by  the  prisoner's  counseL  .  See 
this  case,  antCj  p.  383. 

(z)  Infra. 

(y)  Rex  V.  Williams,  Gloucester  Spr.  Ass.  1832,  MSS.  G.  S.  G.     The  statement  wma  /f. 
jected  on  another  ground.     See  ante,  p.  377. 

(z)  Rex  V.  Swatkins,  4  C.  &  P.  648  (19  E  C.  L.  R.),  and  MSS.  C.  S.  G.  It  ofterwirdf 
appeared  that  the  prisoner  had  gone  volnntarily  before  the  magistrates  at  the  ina,  and 
then  ran  away,  was  brought  back  by  the  constable,  and  detained  by  him  in  the  roon  for 
the  purpose  of  being  a  witness^  and  that  he  was  not  charged  with  the  offence  till  after  Ike 
statement  was  made.  Patteson,  J.,  *'  If  he  was  not  under  any  charge,  that  yaries  th6€iN^ 
As  he  was  at  that  time  attending  as  a  witness,  and  was  not  in  custody  on  any  eb«ff%I 
shall  receive  the  statement  in  evidence,  without  putting  the  prosecutpr  to  call  the  otlw 
constable." 
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therefore  I  thought  he  must  be  called;  bat  there  is  no  reference  to  Marsh.  It  does 
not  appear  either  that  any  confession  was  made  to  Marsh.  It  only  appears  that  a 
statement  was  made;  that  might  be  either  a  confession,  a  denial,  or  an  excul- 
pation ."(a) 

A  oon&flsion  is  obviously  not  conclusive  evidence  against  a  prisoner,  and  when  it 
mTolves  matter  of  law  as  well  as  matter  of  fact,  is  to  be  received  with  more  than 
osnil  caution.(6)'    Thus  on  an  indictment  for  setting  fire  to  a  ship  with  intent  to 
defraud  ♦Greenfell  and  Eddy,  being  part-owners  of  the  ship,  a  declaration  r^^AOA 
of  the  prisoner  that  Green  fell  and  Eddy  were  part-owners  was  received  in  ^ 
evidence ;  but  it  was  objected  that  the  bill  of  sale,  under  which  Greenfcll  and  Eddy 
claimed,  was  invalid  in  point  of  law ;  and  it  was  held  that,  if  by  reason  of  the  in- 
validity of  the  document  evidencing  the  transfer  of  their  shares,  their  legal  title  to 
them  could  not  be  established,  the  declaration  of  the  prisoner  could  not  be  relied 
upon  for  that  purpoee.(c)     So  where,  on  an  indictment  for  bigamy,  the  prisoner 
liad   confessed  the  first  marriage,  but  it  appeared  that  the  marriage  was  void  for 
^rmnt  of  the  consent  of  the  guardian  of  the  woman,  the  prisoner  was  acquitted.(c7) 
Upon  an  indictment  for  administering  poison  with  intent  to  murder,  it  appeared 
tliat  the  prisoner  had  given  her  mistress  some  milk,  in  which  a  quantity  of  fag 
had  been  mixed.   »Fag  water  is  a  mixture  of  arsenic,  sofl  soap,  and  water, 
for  dressing  sheep.     In  order  to  prove  that  the  prisoner  had  put  the  fag 
ter  in  the  milk,  that  she  knew  the  nature  of  it,  and  intended  to  murder  her  mis- 
t-xiees,  her  own  confession  to  Mr.  Gilby,  a  medical  man,  made  in  the  presence  of  the 
X>xi8oner'8  mistress  and  her  husband,  was  offered  in  evidence.     Gilby  swore  that  he 
did  not  tell  the  prisoner  that  it  would  be  better  or  worse  for  her  to  telL;  that  he 
no  threats  or  promises,  nor  did  any  one  else :  before  Gilby's  arrival  the  pri- 
had  not  made  any  confession,  nor  had  any  threats  or  promises  been  held  out 
her.     Patteson,  J.,  admitted  the  prisoner's  statement  to  Gilby,  who  said,  "I 
her  if  she  had  given  the  woman  anything  in  her  milk ;  she  said  she  had 
fag  water  with  the  milk  ;  she  had  put  in  half  a  teacupful.     I  asked  her  if 
slie  was  aware  of  the  nature  of  it;  she  said  she  knew  it  was  poison ;  she  thought  it 
"^vonld  kill  the  woman ;  she  had  done  it  to  be  released  from  her  service."     A  woman 
^^mnB  then  called  who  was  present  at  this  conversation,  and  she  swore  that  Gilby  told 
^lie   prisoner,  in  the  presence  of  her  mistress  and  her  husband,  that  it  would  be 
r  for  her  to  speak  the  truth.     She  could  not  tell  whether  he  had  told  her  so 
bie  he  asked  her  what  she  had  done;  but  it  was  before  she  answered.     Gilby, 
recalled,  said,  "  I  could  not  positively  swear  that  I  did  not  tell  the  prisoner 
^list  it  would  be  better  for  her  to  tell  the  truth;  I  don't  recollect  that  I  did.     It  is 
likely  I  might  tell  her  it  would  be  better  for  her  to  tell  the  truth."     The 
c^oannel  for  the  prisoner  contended  that  the  confession  ought  to  be  struck  out  of 
~     judge's  notes,  and  not  submitted  to  the  jury ;  but  after  consulting  Lord  Den- 
,  C.  J.,  Patteson,  J.,  declined  to  strike  oiit  the  evidence  of  the  confession,  and 
put  the  whole  to  the  jury,  feeling  that  it  was  impossible,  after  they  had  heard  the 

(a)  R€X  V.  Warner  and  Morgan,  Gloucester  Spr.  Ass.  1832,  MSS.,  G.  S.  G.  The  prisoner's 

^^^aatel  then  proposed  to  call  Marsh,  which  was  objected  to  as  not  being  at  the  proper 

'K.ue,  bat  LitUedale,  J.,  said,  ''  It  is  much  the  more  convenient  time  to  do  so.   If  it  should 

akiterwards  torn  oat  that  the  confessions  were  in  consequence  of  what  Marsh  had  said, 

T^liey  must  all  be  struck  out,  but  it  would  be  very  difficult  to  do  away  with  the  impression 

tJkitj  might  haTe  made  on  the  mind  of  the  jury."     Marsh  was  then  called  for  the  prisoner, 

fl^ad  proTed  that  when  the  prisoner  was  in  his  custody  it  was  not  for  the  offence  for  which 

lac  was  then  being  tried.    See  this  case,  antej  p.  395.    This  case  was  tried  at  the  same 

uises  as  Rez  v.  Williams,  tupra^  but  after  that  case  had  been  tried.    G.  S.  G. 

(6)  1  Phill.  Ev.  401. 

[t)  Rez  9.  Philp,  R.  k  M.  G.  G.  R.  R.  263. 

(•)  Anonymous,  3  Stark.  Et.  894  (3  E.  G.  L.  R.),  note  (m),  eor.  Le  Blanc,  J. 


'The  naaided  confession  of  the  party  charged  with  a  crime,  that  a  crime  bus  been  com- 
'Bltttd,  and  that  be  is  the  criminal  will  not  justify  a  conviction :  People  v.  RulloflT,  3 
^■eker  C.  R.  401 ;  Brown  v.  S^ate,  32  Miss.  433  ;  Lane  v.  State,  33  Miss.  347  ;  State  t*.  Lamb, 
^No.  318;  Stringfellow  v.  State,  26  Miss.  157. 

A  eonfttiion  made  at  one  time  is  not  destroyed  by  a  denial  made  at  another  time :  Jones 
»•  Statt,  IS  Texas  168. 

TQL.  IIL — 23 
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confcssioD,  to  expect  that  they  could  wei<^b  and  consider  the  other  facts  in  the  cue 
without  reference  to  the  confession  ;  and  in  truth  those  other  facte  by  thciD8eh« 
would  not  have  warranted  a  conviction.  The  jury  convicted,  and  upon  a  eve 
reserved  upon  the  question  whether  the  right  course  had  been  pursued,  Pattern, 
J.,  said,  ^^  I  think  if  it  had  appeared  in  the  first  instance  that  the  medical  man  bid 
♦a.Q"-]  ^^^  ^^^  words  'it  would  be  better  for  you  to  speak  the  truth,'  I  HboaU 
^  *have  excluded  the  evidence  of  the  confession.  The  only  question  is, 
whether,  when  that  evidence  had  been  properly  admitted,  which  was  the  case  here, 
I  ouglit  to  have  struck  it  out  of  my  notes,  after  proof  that  the  confession  was  DOt 
voluntary.  The  prisoner  was  certainly  bound  to  show  that  it  was  not  so ;  but  that 
being  pn>vcd  by  the  second  witness,  I  think  I  should  have  treated  the  evidence  of 
the  confession  as  though  it  had  been  inadmissible  in  the  first  instance/'  Pollock, 
C.  B. :  '^  We  are  all  of  opinion  that  the  conviction  cannot  be  suBtained."(e) 

As  analogous  to  the  former  part  of  this  section,  concerning  admissions  and  con- 
fessions by  the  defendant  himself,  it  may  be  proper  in  this  place  to  mention  the 
subject  of  acts  and  declarations  of  co-conspirators  and  of  agents.     How  far  the  acts 
and  words  of  one  conspirator  are  evidence  against  the  others,  has  already  been  meiH 
tioned  in  a  former  part  of  this  work.(/)     With  respect  to  the  statements  and  acts 
of  agents,  it  was  decided,  on  the  impeachment  of  JLfOrd  Melville  by  the  House  of 
Lords,  that  a  receipt  given  in  the  regular  and  official  form  by  Mr.  Douglas  (who,  it 
was  proved,  had  been  appointed  by  Lord  Melville  to  be  his  attorney,  to  transact  the 
business  of  his  office  of  treasurer  of  the  navy,  and  to  receive  all  necessary  sums  of 
money,  and  to  sign  receipts  for  the  same),  was  admissible  in  evidence  against  W 
Melville,  to  establish  this  single  fact,  that  a  person  appointed  by  him,  as  his  ptj* 
master,  did  receive  from  the  Exchequer  a  certain  sum  of  money  in  the  ordinary  conne 
of  businc8s.(^)     In  the  Qiieen^s  case^Qi)  it  was  said  by  Abbott,  C.  J.,  in  delivering 
the  opinion  of  the  judges,  that  it  would  not  be  allowable  un  the  part  of  the  prosecotioD 
to  give  evidence  that  an  acrent,  who  had  been  proved  to  have  been  employed  bj  the 
defendant  to  procure  evidence  for  the  defence,  but  who  had  not  been  examined  as  a 
witness,  offered  a  bribe  to  some  third  person,  who  also  had  not  been  examined. 
This  was  not  the  question  proposed  by  the  House  of  Lords  to  the  judues,  bat  the 
converse  of  it,  considered  by  the  chief  justice,  for  the  purpose  of  showing  the 
grounds  of  the  determination  of  the  judges.     The  actual  question  proposed  for  their 
consideration  was,  as  to  the  competency  of  proving,  on  the  trial  of  a  criminal  prote- 
*4.^n  ^^*'*®°)  certain  acts  supposed  to  have  been  *done  by  the  agent  of  the  pratt- 
'-'  aitor.     And  they  determined  that  similar  proof,  as  to  the  conduct  of  the 
prosecutor's  agent  in  offering  a  bribe,  was  inadmissible.     The  question,  the  Loro 
Chief  Justice  observed,  regarded  the  act  of  an  agent  addressed  to  a  person  no^ 
examined  as  a  witness  in  supp(»rt  of  the  indictment,  the  proffered  proof  not  apps>' 
rently  connecting  itself  with  any  particular  matter  deposed  by  the  witne-ses,  who 
had  been  examined  in  support  of  the  indictment,  and  leaving  therefore  thoeewitr- 
nesses  unaffected  by  the  proposed  proof,  otherwise  than   by  way  of  inference  and 

(e)  Reg.  r.  Garner,  1  Den.  C.  C.  329  ;  2  C.  &  K.  920  (61  E.  C.  L»  R.).  All  that  is  reported! 
to  have  fallen  from  the  judges  on  the  point  is  stated,  beeau8e  in  the  inargiaal  note  io  ^^' 
C.  C.  it  is  stated  to  liave  been  held,  **  that  although  the  confeBsion  was  rightlr  admiit^ 
by  tin'  judge  in  the  first  instance,  and  taken  down  by  him  as  evidence,  it  should  be  ttn^ 
out  of  his  notes  after  proof  by  the  prisoner  that  it  had  been  made  under  tb«  above  indttf** 
ment.*'  It  is  plain  that  the  decision  only  warrants  the  marginal  note  I  have  above  i0' 
serted,  especially  as  the  evidence  besides  the  confession  would  not  have  warranted  aco*' 
viction,  and  therefore  was  not  enough  to  go  to  the  jury.  The  marginal  note  in  C  *  K.  '* 
equally  erroneous.  Where  a  jury  have  heard  a  confession  proved,  which  afterward*  wrfl* 
out  to  have  been  improperly  obtained,  the  prisoner  can  hardly  in  any  case  be/«tr/jr  trfe«r 
however  much  the  judge  may  endeavor  to  induce  the  jury  to  throw  the  confesaion  out  **' 
their  consideration,  and  it  ileserve."  consideration  whether,  in  order  to  prevent  the  iDJArf 
that  might  thus  arise  to  a  prisoner,  the  judge  would  not  !>€  well  warranted  in  dlacbargiol" 
the  jury,  in  order  that  the  pristoncr  might  be  tried  by  another  jury  :  Newton's  case.  13  V* 
B.  718  (0«  E  0.  L.  K.\  It  might  be  well  in  such  a  case  to  ask  the  prisoner,  whether  *• 
wished  the  jury  to  be  discharged  on  thut  ground,  and  to  discharge  the  jury  apoahiaae' 
sirint;  it. 

( /' )  Ante,  p.  ICl.     See  also  2  Stark.  Ev.  tit.  Contpirae^,  . 

(ff)  2i)  How.  St.  Tr.  746 ;  1  Phill.  Ev.  386.  (A)  2  Brod.  k  Bing.  302  (6  I.  C  L- '^/' 
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xmdiiaion.  His  lordship  concluded  by  obsenring  that,  notwithstandiDg  the  opinioi 
le  had  ddivered,  he  was  by  no  means  prepared  to  say,  that  in  no  case,  and  under  no 
drcomstances  appearing  at  a  trial,  it  might  not  be  fit  and  proper  for  a  judge  to 
dlow  proof  of  this  nature,  to  be  submitted  for  the  consideration  of  a  jury; 
md  that  the  incUnation  of  every  judge  was  to  admit,  rather  than  exclude  the  prof- 
ered  proofs 

There  are  sundry  instances  where  an  employer  is  criminally  responsible  for  acts 
lone  by  his  agents  or  servants,  in  the  course  of  their  employment  and  for  his  benefit. 
rhuB  in  case  of  a  libel  in  a  newspaper,  a  person  who  derives  profit  from,  and 
umishes  means  for,  carrying  on  the  concern,  and  entrusts  the  conduct  of  the  pub- 
ication  to  one  whom  he  selects,  and  in  whom  he  confides,  may  be  said  to  cause  to  be 
lablished  what  actually  appears,  and  is  answerable,  although  it  cannot  be  shown 
hat  he  was  individually  concerned  in  the  particular  publication.(i)  So  a  master 
las  been  held  criminally  responsible  for  the  sale  by  his  servants  oi  bread  containing 
i  noxious  quantity  of  alum.(y) 

Sec,  11. — ExamxnatioM  before  Magistrates, 

The  cases  in  the  foregoing  section  are  applicable  to  confessions  by  prisoners 
^nerally;  the  subject  of  confessions,  contained  in  the  statutory  examinations  of 
irisoners  before  the  committing  magistrate,  remains  to  be  considered  in  the  present 
lectioQ.* 

By  the  1  j^  2  P.  &  M.  c.  13,  intituled,  "^n  Act  touching  bailment  of  prisoners  " 
leo.  4,  "  Justices  of  the  peace,  when  any  prisoner  is  brought  before  them  for  any 
nanslaughter  or  felony,  before  any  bailment  or  mainprize,  shall  take  the  examina- 
^n  of  the  said  prisoner,  and  information  of  them  that  bring  him  of  the  fact  and 
nrenmstances  thereof,  and  the  same,  or  as  much  thereof  as  shall  be  material,  shall 
put  in  writing  before  they  make  the  same  bailment ;  which  said  examination,  to- 

Cther  with  the  said  bailment,  the  said  justices  shall  certify  at  the  next  gaol 
liTery  to  be  holden  within  the  limits  of  their  commission."     This  statute  extended 
fily  to  cases  where  the  party  accused  was  admitted  to  bail ;  but  it  was  further 
uacted  by  the  2  &  3  P.  &  M.  c.  10,  intituled,  ^^An  Act  to  take  examinations  of 
riMoners  suspected  of  mxinslaughter  or  fehmy^^  after  reciting  the  1  &  2  P.  &  M. 
13,  and  '^that  the  said  Act  doth  not  extend  to  such  prisoners  as  shall  be  ri^A-vi 
iDmitted  and  not  bailed,  that  the  justice   *^  before   he  shall  commit  a  ■- 
isoner  brought  before  him  on  suspicion  of  manslaughter  or  felony,  shall  take  the 
tmination  of  the  prisoner,  and  the  information  of  those  that  bring  him,  of  the 
t  and  circumstance  thereof,  and  shall  put  the  same,  or  as  much  thereof  as  shall 
material  to  prove  the  felony,  in  writing,  within  two  days  after  the  said  examina- 
,  and  the  same  shall  certify  in  such  form,  and  at  such  time  as  he  ought  to  do, 
aeh  prisoner  so  committed  had  been  bailed."     These  statutes  did  not  extend  to 
lemeanors  or  high  treason.(a)     But  the  7  Geo.  4,  c.  64,  s.  2,  after  reciting  that 

Per  Lord  Tenterden,  G.  J..  Reg.  v.  Gutch,  M.  k  M.  433. 

)  Rex  r.  DizoQ,  3  M.  ft  S.  11,  anie^  vol.  1,  p.  170,  and  see  other  cases  there  cited. 

Rex  V.  Paine,  1  Salk.  281 ;  s.  c,  1  Lord  Raym.  729,  cited  by  Lord  Kenjon  in  Rex  v. 

ell,  3  T.  R.  723 ;  1  Hale  306.     They  extended,  however,  as  the  new  statute  must  be 

lered  to  do,  to  petty  treason,  so  far  as  to  make  examinations  and  informations  under 

admissible  in  evidence,  by  reason  of  the  offence  being  substantially  the  same  as 

r,  but  such  an  information  could  not  support  a  conviction  for  petty  treason  if  the 

I  were  living,  though  unable  to  travel,  or  kept  out  of  the  way  by  the  contrivance 

prisoner;  the  5  ft  6  £dw.  0,  c.  11,  s.  12,  requiring  the  witnesses,  \f  limng^  to  be  ex- 

in  petty  no  less  than  in  high  treason  :  Fost.  337.     However,  as  a  prisoner  might 

ricted  of  murder  on  an  indictment  for  petty  treason,  depositions  or  informations, 

tach  a  case,  would  be  evidence  to  support  a  conviction  for  murder,  though  not 

f  treason  :  Radbourne's  case,  1  Leach  457.    The  24  ft  25  Vict.  c.  100,  s.  8,  enacts 

y  treason  shall  be  treated  in  all  respects  as  murder. 

*e  in  a  criminal  prosecution  for  a  libel,  mere  naked  admissions,  made  by  the  party 
ire  in  general,  incompetent  evidence  against  the  people  even  to  establish  facts 
0  a  justification.     Otherwise,  as  to  conversations  or  declarations  which  are  a 
9  rugeMtK:  Barthelemy  et  al.  v.  People,  2  Hill  248. 
examinations,  tee  People  v.  Restell,  3  Hill  289. 
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it  is  expedient  to  extend  the  provisions  of  the  1  &  2  P.  &  M.  c.  3,  and  2  &  3  P.  i 
M.  c.  10,  enacts,  ^^  that  the  two  justices  of  the  peace,  before  they  shall  admit  to 
bail,  and  the  justice  or  justices  before  he  or  they  shall  commit  to  prison,  any  penoD 
arrested  for  felony,  or  on  suspicion  of  felony,  shall  take  the  examination  of  ttd 
person,  and  the  information  upon  oath  of  those  who  shall  know  the  facts  and  circum- 
stances of  the  case,  and  shall  put  the  same,  or  as  much  thereof  as  shall  be  material, 
into  writing;  and  the  two  justices  shall  certify  such  bailment  in  writing ;  every  siicb 
justice  shall  have  authority  to  bind  by  recognizance  all  such  persons  as  know  or 
declare  anything  material  touching  any  such  felony  or  suspicion  of  felony  to  appear 
at  the  next  court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of 
a  county  palatine,  or  great  sessions  or  sessions  of  the  peace,  at  which  the  trial 
thereof  is  intended  to  be,  then  and  there  to  prosecute  or  give  evidence  against  the 
party  accused;  and  such  justices  and  justice  respectively  sAa/7  subscribe  all  nd 
examhrntions,  informations,  bailments,  and  recognizances,  and  deliver  or  cause  the 
same  to  be  delivered  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  6tf."(6) 

Sec.  3.  '*  Every  justice  of  the  peace  before  whom  any  person  shall  be  taken  on  a 
charge  of  misdemeanor,  or  suspicion  thereof,  shall  take  the  examination  of  the 
person  charged,  and  the  information  upon  oath  of  those  who  shall  know  the  facts 
and  circumstances  of  the  case,  and  shall  put  the  same  or  as  much  thereof  as  shall 
be  material,  into  writing,  before  he  shall  commit  to  prison,  or  require  bail  from  the 
person  so  charged,  and  in  every  case  of  bailment  shall  certify  the  bailment  in  writing, 
and  shall  have  authority  to  bind  all  persons  by  recognizance  to  appear  to  prose- 
^aoq-\  cu^  or  give  evidence  against  the  party  accused,  in  like  manner  as  in  cases  of 
-*  felony ;  and  shall  subscribe  all  examinations,  informations,  *bailment8,  and 
recognizances,  deliver  or  cause  the  same  to  be  delivered  to  the  proper  officer  of  the 
court  in  which  the  trial  is  to  be,  before  or  at  the  opening  of  the  court,  in  like 
manner  as  in  cases  of  felony."(c) 

Sec.  4  prescribes  the  duty  of  coroners  upon  inquisitions  in  putting  the  evideooe 
in  writing  and  binding  over  the  witnesses,  but  contains  no  provision  as  to  taking  the 
examination  of  any  person  charged  with  or  suspected  of  causing  the  death  of  any 
person  on  whose  body  the  inquisition  is  held.(c/) 

The  11  &  12  Vict.  c.  42,  s.  34,  repeals  so  much  of  the  7  Geo  4,  c  64,  ''as 
relates  to  the  taking  of  bail  in  cases  of  felony,  and  to  the  taking  of  the  examina- 
tions and  informations  against  persons  charged  with  felonies  and  misdemeanon, 
and  binding  persons  by  recognizance  to  prosecute  or  give  evidence."  It,  therefore, 
does  not,  in  terms,  repeal  the  parts  of  the  7  Geo.  4,  c.  64,  which  provide  that  the 
justice  ''  shall  take  the  examination"  of  the  person  charged.  And  the  Irish  Ad, 
12  &  13  Vict.  c.  69,  s.  34,  which  seems  to  have  been  very  carefully  framed  from  the 
11  &  12  Vict.  c.  42,  uses  precisely  the  same  words  in  repealing  the  9  Geo.  4,  c.  &4, 
ss.  2,  3.(e)     The  inference  therefore  is,  that  so  much  of  the  former  Acts  as  relates 

(6)  The  Irish  Act,  9  Geo.  4,  c.  54,  s.  2,  is  almost  word  for  word  like  this  section. 

(c)  The  Irish  Act,  9  Geo.  4,  c.  54,  s.  3,  is  almost  word  for  word  like  this  sectioD. 

{d)  See  the  Beciion,  pest,  p.  478,  note  (k).  It  seems  in  several  cases  to  have  beentskei 
for  granted  that  the  coroner  had  the  same  authority  to  take  the  ezaminaiion  of  a  priBOoer 
as  a  magistrate.  See  Rex  v.  Reed,  M.  k  M.  403,  pott,  p.  457  ;  Reg.  v.  Roche,  G.  k  M.341 
(41  E.  G.  L.  R.)  ante,  p.  427 ;  Brogan's  case,  Rose.  Gr.  Ey.  60,  pott,  p.  463.     C.  S.  0- 

(e)  The  12  k  13  Vict.  c.  69,  is  in  fact  a  re-enactment  of  the  11  k  12  Vict.  c.  42,ii  to 
Ireland,  and  only  slightly  varies  from  it.  The  forms  of  cautioning  prisoners  in  sec  I8i 
and  the  schedule,  are  the  same  in  both  acts.  But  the  12  k  13  Vict.  c.  69,  is  rspealt^ 
by  the  14  &  15  Vict.  c.  93 ;  and  by  sec.  14  of  that  Act,  No.  2,  "  whenever  the  examinatioB 
of  the  witnesses  on  the  part  of  the  prosecution  shall  hare  been  completed,  the  justice  or 
one  of  the  justices  present  shall  (without  requiring  the  attendance  of  the  witnesses)  rsH 
or  cause  to  be  read  to  the  person  accused  the  several  depositions,  and  then  take  dowai* 
writing  the  statement  (A  c.)  of  such  person  (having  first  cautioned  him  that  he  U  sot 
obliged  to  say  anything  unless  he  desires  to  do  so,  but  that  whatever  he  does  say  will  b6 
taken  down  in  writing,  and  may  be  given  in  evidence  against  him  on  his  trial) ;  and  what- 
ever statement  the  said  person  shall  then  make  in  answer  to  the  charge  shall,  whea  tabs 
down  in  writing,  be  read  over  to  him,  and  shall  be  signed  by  the  said  jastice  or  ose  v 
the  justices  present,  and  shall  be  transmitted  to  the  Clerk  of  the  Grown  or  Peace|SSthi 
case  may  be,  along  with  the  depositions,  and  afterwards  upon  the  trial  may,  if  neccMMTt 
and  if  so  signed,  be  given  in  evidence  against  the  person  accased,  without  ftirther  prpi' 
thereof,  unless  it  shall  be  proved  that  it  was  not  signed  by  the  Justice  pnrportinf  to  np 
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to  the  taking  of  the  examination  of  the  person  accnsed  was  intentionally  Icfl  unre- 
pealed. It  was  settled  that  under  the  former  Acts  the  magistrate  might,  if  he 
thought  fit,  put  questions  to  the  prisoner,  especially  if  they  were  put  for  the  purpose 
of  explaining  what  the  prisoner  had  said ;(/)  and  as  the  parts  of  the  former  Acts 
thus  left  unrepealed  had  been  referred  to  as  warranting  that  course  by  several 
writers  on  the  subject,  it  may  be  that  these  parts  were  Icfl  unrepealed  in 
order  that  the  law  on  this  point  should  continue  as  it  was.  Be  that,  however,  as  it 
may,  these  parts  still  form  part  of  the  law,  and,  being  left  unrepealed  *iu  r^c  ^oq 
the  special  manner  in  which  they  are,  they  must  be  construed  together  with  ^ 
the  new  enactments,  and  it  should  seem  that  the  reasonable  construction  is  that  the 
justices  should  follow  the  directions  of  the' 11  &  12  Vict.  c.  42,  s.  18,  as  to  caution- 
ing the  accused  in  the  manner  there  pointed  out,  and  permitting  the  accused  to  make 
whatever  statement  he  likes ;  but  that  they  are  at  liberty,  if  they  think  fit,  to  ask 
questions  of  the  accused.  Such  questions,  however,  ought  to  be  limited  to  the  pur- 
pose of  explaining  what  the  prisoner  says,  or  what  his  statement  may  tend  to  snow 
needs  explanation.  But  questions  calculated  to  lead  to  answers  prejudicial  to  the 
prisoner  should  on  no  account  be  asked ;  and  the  power  should  in  every  case  be 
used  with  extreme  caution  and  great  discretion. 

The  11  &  12  Vict.  c.  42,  s.  1,  gives  jurisdiction  to  magistrates  over  ^^any  treason, 

ielony,  or  indictable  misdemeanor,  or  other  indictable  ofience  whatsoever,"  and  pro- 

^des  for  the  mode  of  bringing  any  person,  who  has  committed,  or  is  suspected  of 

liaving  committed,  any  such  offence,  before  a  justice;  and  by  sec.  17  enacts  that 

*^  in  all  cases  where  any  person  shall  appear  or  be  brought  before  any  justice  or 

j  vstices  of  the  peace  charged  with  any  indictable  offence,  whether  committed  in 

-Rngland  or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether 

^vcD  person  appear  voluntarily  upon  summons,  or  have  been  apprehended,  with  or 

^^vithout  warrant,  or  be  in  custody  for  the  same  or  any  other  offence,  such  justice  or 

S  'Vistioes,  before  he  or  they  shall  commit  such  accused  person  to  prison  for  trial,  or 

l>«fore  he  or  they  shall  admit  him  to  bail,  shall,  in  the  presence  of  such  accused 

m,  who  shall  be  at  liberty  to  put  questions  to  any  witness  produced  against  him, 

ie  the  statement  (M.)  on  oath  or  affirmation  of  those  who  shall  know  the  facts 

tad  circumstances  of  the  case,  and  shall  put  the  same  into  writing,  and  such  depo- 

litions  shall  be  read  over  to  and  signed  respectively  by  the  witnesses  who  shall  have 

m  so  examined,  and  shall  be  signed  also  by  the  justice  or  justices  taking  the 

ci«me;  and  the  justice  or  justices  before  whom  any  such  witness  shall  appear  to  be 

examined  as  aforesaid  shall,  before  such  witness  is  examined,  administer  to  such 

'Witness  the  usual  oath  or  affirmation,  which  such  justice  or  justices  shall  have  full 

power  and  authority  to  do ;  and  if  upon  the  trial  of  the  person  so  accused  as  first 

foresaid  it  shall  be  proved,  by  the  oath  or  affirmation  of  any  credible  witness,  that 

^ny  person  whose  deposition  shall  have  been  taken  as  aforesaid  is  dead,  or  so  ill  as 

XM)t  to  be  able  to  travel,  and  if  also  it  be  proved  that  such  deposition  was  taken  in 

tlie  presence  of  the  person  so  accused,  and  that  he  or  his  counsel  or  attorney  had  a 

Aill  opportunity  of  cross-examining  the  witness,  then,  if  such  deposition  purport  to 

Im  signed  by  the  justice  by  or  before  whom  the  same  purports  to  have  been  taken, 

it  sludl  be  lawful  to  read  such  deposition  as  evidence  in  such  prosecution,  without 

ftirther  proof  thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in  fact 

signed  by  the  justice  purporting  to  nign  the  same.'X^) 

Sec.  18.  '* After  the  examinations  of  all  the  witnesses  on  the  *part  of  the   r^c ^^a 
pTOKoation  as  aforesaid  shall  have  been  completed,  the  justice  of  the  peace,   ■- 
Of  one  of  the  justices  by  or  before  whom  such  examination  shall  have  been  so  com- 
pleted at  aforesaid,  shall,  without  requiring  the  attendance  of  the  witnesses,  read  or 

^lieitme;  bat  notbiog  herein  contained  shall  prevent  the  prosecutor  from  giving  in  evi- 
^<ict  aaj  admiuion  or  confession,  or  other  statement  made  at  any  time  by  the  person 
deemed,  aod  which  would  be  admissible  by  law  as  evidence  against  such  person."  And 
^  fona  (A  c.)  in  the  schedule  is  altered  to  this,  ''and  the  said  C.  D.,  having  been  first 
^alj  cautioned  that  he  was  not  obliged  to  say  anything,  but  that  whatever  he  did  say 
^l^tbe  ^ven  in  evidence  against  him  upon  his  trial,  saith,  &c." 

U)  1^M(,  p.  449. 

(f)The  Irish  Act,  14  k  16  Vict.  c.  93,  s.  14,  No.  1,  is  similar  to  this  clause;  but  omits 
^  wwdt «  or  so  ill  as  not  to  be  able  to  travel." 
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cause  to  be  read  to  the  accused  the  depositioos  taken  agaiDSt  him,  and  shall  saj  to 
him  these  words,  or  words  to  the  like  effect :  ^^  Having  heard  the  evidence,  do  yon 
wish  to  say  anything  in  answer  to  the  charge  ?  you  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  you  upon  your  trial ;"  and  whatever  the  prisoner  shall 
then  say  in  answer  thereto  shall  be  taken  down  in  writing  (N.),  and  read  over  to 
him.  and  shall  be  signed  by  the  said  justice  or  justices,  and  kept  with  the  depofli- 
tions  of  the  witnesses,  and  shall  be  transmitted  with  them  as  hereinafter  mentioned; 
and  afterwards,  upon  the  trial  of  the  said  accused  person,  the  same  may,  if  neceft- 
sary,  be  given  in  evidence  against  him,  without  further  proof  thereof,  unless  it  shall 
be  proved  that  the  justice  or  justices  purporting  to  sign  the  same  did  not  in  fact 
sign  the  same:  provided  always,  that  the  said  justice  or  justices  before  sach  accused 
person  shall  make  any  statement  shall  state  to  him,  and  give  him  clearly  to  under- 
stand, that  he  has  nothing  to  hope  from  any  promise  of  favor,  and  nothing  to  fear 
from  any  threat  which  may  have  been  holden  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt,  but  that  whatever  he  shall  then  say  may  bei 
given  in  evidence  against  him  upon  his  trial,  notwithstanding  such  promise  or  threat* 
provided  nevertheless,  that  nothing  herein  enacted  or  contained  shall  prevent  th« 
prosecutor  in  any  case  from  giving  in  evidence  any  admission  or  confession  or  othe^ 
statement  of  the  person  accused  or  charged,  made  at  any  time,  which  by  law  wonl^ 
be  admissible  as  evidence  against  such  person/' 

(N).  ^^  Statement  of  the  Accused, 

"  :  A.  B.  stands  charged  before  the  undersigned,  [One]  of  Her  Majesty.- 

justices  of  the  peace  in  and  for  the  [county']  aforesaid,  this  daj^^ 

in  the  year  of  our  Lord  for  that  he  the  sud  A^ 

on  at  \_dhc.y  as  in  the  caption  of  the  (UposiHons'] ;  ^i 

the  said  charge  being  read  to  the  said  A.  B.^  and  the  witnesses  for  the  pro6ecnt»io£ 
C.  D.  and  E.  F.,  being  severally  examined  in  his  presence,  the  said  A.  B.  is  noip 
addressed  by  me  as  follows :  ^  Having  heard  the  evidence,  do  you  wish  to  say  any. 
thing  in  answer  to  the  charge  ?  you  are  not  obliged  to  say  anything  unless  jou 
desire  to  do  so ;  but  whatever  you  say  will  be  taken  down  in  writing,  and  may  be 
given  in  evidence  against  you  upon  your  trial  ;*  whereupon  the  said  A.  B,  saith  « 
follows : — 

**  [//ere  staie  whatever  the  prisoner  may  say,  and  in  his  very  tcords,  €U  nearly  at 
possible.     Get  him  to  sign  it  if  he  wiUJ] 

"i.  B. 

*^  Taken  before  me  at  the  day  and  year  first  above  menUoned."(^) 

«/.  sr 

♦4.4. n  *^^  ®^*  ^^»  "^^®  several  recognizances  (of  the  prosecutor  and  witoeases), 
^  together  with  the  information  (if  any),  the  depositions,  the  statement  of  tlte 
accused,  and  the  recognizance  of  bail  (if  any)  in  every  such  case,  shall  be  ddiTerod 
by  the  said  justice  or  justices,  or  he  or  they  shall  cause  the  same  to  be  ddivend, 
to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be  had,  before  or  at  the 
opening  of  the  said  court,  on  the  first  day  of  the  sitting  thereof,  or  at  sncli  other 
time  as  the  judge,  recorder,  or  justice,  who  is  to  preside  in  such  court  at  the  w 
trial,  shall  order  and  appoint." 

It  may  be  well,  in  the  first  place,  to  make  a  few  remarks  upon  the  new  daioe 
relating  to  the  statements  of  prisoners.  An  attentive  perusal  of  it  shows  that,  is 
far  as  it  relates  to  what  is  to  be  done  by  the  justice  in  cautioning  the  accoaed  vA 
taking  down  the  statement,  the  clause  is  merely  mandatory;  it  commands  whatshil 
be  done,  but  it  does  not  state  what  shall  be  the  consequence,  if  any,  of  any  negk^ 
to  comply  with  its  directions.  In  this  respect  it  is  similar  to  the  pxeviouB  enacl- 
ments,  and  under  them  it  was  settled  that  a  non-compliance  with  their  reqiiireoiaBto 
did  not  exclude  the  proof  of  what  the  accused  might  have  said  before  the  nafli^ 
trate ;  but  that  if  the  written  examination  were  irregular,  or  no  written  examiutioi 

(A)  By  sec.  28,  '*tbe  several  forms  in  the  schedule  to  this  Act  contained,  or  forma  to  thi 
same  or  the  like  effect,  shall  be  deemed  good,  yalid,  and  safficient  in  law.'' 
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bad  been  taken,  the  statement  of  the  prisoner  might  be  proved  by  any  evidence 
which  was  applicable  to  such  a  state  of  things ;  and  there  can  be  no  doubt  that  a 
similar  construction  ought  to  be  put,  and  indeed  seems  in  one  ca8e(t)  already  to 
have  been  put,  on  the  new  clause.  Whenever,  therefore,  a  case  occurs  in  which 
the  provisions  of  the  new  clause  have  been  so  far  neglected  that  a  prisoner's  state- 
ment cannot  be  admitted  under  that  clause,  the  question  will  arise  whether  it  is 
admissible  under  the  7  Geo.  4,  c.  64,  which  has  been  shown  not  to  be  repealed  in 
this  respect,  or,  if  not  admissible  under  that  statute,  whether  it  may  be  proved 
otherwise.  And  thus  it  appears  that  there  may  be  some  cases  where  the  statement 
may  be  admissible  under  the  new  clause;  others  where  it  may  be  admissible  under 
the  7  Geo.  4,  c.  64 ;  and  others  where  it  may  be  admissible  under  neither  the  one 
nor  the  other,  and  yet  capable  of  proof  by  legitimate  evidence.  In  the  latter  cases 
the  decisions  before  the  new  statute  will  still  be  as  good  authorities  as  they  were 
before,  and  therefore  they  are  retained  in  this  chapter;  but  as  the  first  question  in 
any  case  must  now  be  whether  the  new  clause  has  been  complied  with,  and  it  is  not 
till  it  appears  that  it  has  not  that  recourse  to  the  other  modes  of  proof  can  become 
necessary,  it  seems  the  better  course,  in  the  first  place,  to  insert  all  the  decisions  on 
the  new  clause,  and  then  to  introduce  the  authorities  on  the  previous  state  of  the 
law.  It  may  be  as  well  to  add  that  there  may  occasionally  occur  cases  where  the 
new  clause  has  been  complied  with,  and  yet  some  of  the  previous  decisions  may  be 
necessary  to  be  referred  to.  If,  for  instance,  the  question  were  to  arise  as  to  the 
admissibility  of  evidence  to  add  to  or  explain  the  written  statement,  or  to  account 
fi>r  interlineations  or  erasures  in  it,  the  former  decisions  on  these  points  would  be 
just  as  g(K)d  authorities  under  the  new  as  under  the  former  claused. 

*The  following  appears  to  be  the  strictly  regular  course  of  proceeding  as  r^^AAo 
directed  by  the  Act: —  *- 

1.  Whenever  any  person  is  charged  with  any  indictable  offence  before  a  justice, 

every  witness  against  him  is  to  be  examined  on  oath  or  affirmation  in  the  presence 

of  the  accused,  who  is  to  have  liberty  to  put  any  questions  to  any  witness.     2.  The 

depositions  are  to  be  taken  in  writing,  and  signed  by  the  witnesses  and  justice.     3. 

After  the  examinations  of  all  the  witnesses  for  the  prosecution  are  completed,  the 

jmtioe,  without  requiring  the  attendance  of  the  witnesses,  is  to  read  or  cause  to  be 

read  the  depositions  to  the  accused.     4.  The  accused  is  then  to  be  cautioned  in  the 

manner  or  to  the  effect  stated  in  the  section,  and  it  is  the  proper  course  also  to 

cantion  him  in  the  manner  stated  in  the  proviso.(y)     5.  The  accused  is  to  be  asked 

tbe  question  stated  in  the  clause,  and  whatever  he  says  in  answer  thereto  is  to  be 

taken  down  in  writing,  and  signed  by  the  justice,  and,  according  to  the  direction  in 

the  form  in  the  schedule,  by  the  accused,  if  he  can  be  induced  so  to  do,  and  his 

▼eiy  words,  as  near  as  possible,  are  to  be  used.     6.  The  statement  is  to  be  kept  with 

the  depositions,  and  transmitted  to  the  court  at  which  the  trial  is  to  be.(A;) 

Bach  being  the  mode  of  proceeding  directed  by  the  statute,  the  clause  then  pro- 
Hdei  that  *'upon  the  trial  of  the  said  accused  person,"  the  said  statement  ^^  may,  if 
ttoenaiy,  be  given  in  evidence  without  further  proof  thereof,"  unless  it  shall  be 
profed  that  the  justice  did  not  in  fact  sign  the  same. 

There  is  a  remarkable  difference  between  sec.  17,  relating  to  depositions,  and  sec. 
U,rehUing  to  examinations  of  prisoners,  which  deserves  notice.  By  sec.  17,  if  on 
tbe  trial  it  is  proved  that  a  witness  is  dead  or  too  ill  to  travel,  and  that  the  deposi- 
tion was  taken  in  the  presence  of  the  accused,  and  that  there  was  a  full  opportunity 

(t)  Reg.  V.  Sansome, />o«/,  p.  445.  (j)  Ibid. 

(ft)  The  proper  course  of  proceeding  is  to  inform  the  accused  as  soon  as  the  case  is 
ciUed  on  of  the  charge  against  him.  If  there  be  a  written  information,  the  proper  course 
htoread  that  to  the  accused;  if  there  be  no  such  written  information,  then  the  charge 
Aaald  be  stated  verbally.  The  accused  should  then  be  told  that,  after  each  witness  has 
Uia  examined,  he  may  ask  him  any  question  he  thinks  fit ;  but  that  he  should  not  inter- 
Up!  him  whilst  giving  his  evidence  ;  and  that,  after  all  the  witnesses  have  been  examined, 
kiaaj  make  any  statement  he  likes,  but  that  he  is  not  obliged  to  say  anything,  and  that, 
if  a^v  threat  or  promise  has-been  held  out  to  him,  he  must  not  rely  on  it,  and  that  what- 
tw  M  taya  may  be  given  in  evidence  against  him  on  his  trial.  Of  course  it  is  not  meant 
flat  this  should  dispense  with  the  cautions  directed  by  the  statute  ;  but  this  procedure  is 
pohtcd  oat  as  that  which  is  the  most  regular,  and  best  adapted  to  the  ends  of  justice. 
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for  cross-cxnmiDatioD,  then   ^^  if  such  deposition  purport  to  be  siffned  by  the  jiatiee 
by  or  before  whom  the  same  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
such  deposition  as  evidence  in  such  prosecution  without  further  proof  thereof/' 
unless  it  shall  be  proved  that  such  justice  did  not  sign  it.     But  sec.  18  omits  the 
words  in  italics.     The  distinction  between  the  two,  therefore,  is  that  the  former  has 
made  a  deposition  admissible  if  it  purports  to  be  signed  by  the  justice;  bat  the 
latter  has  not  done  so ;  and  the  words  '^  without  further  proof  thereof"  seem  to  be 
insensible  in  this  clause,  as  no  proof  is  previously  mentioned:  the  inference  from 
this  is,  that  the  words  contained  in  the  former  clause  were  omitted  accidentally  in 
this  clause;  and  it  seems  clear  that  this  is  so,  for  the  Irish  Act,  12  &  13  Vict  c.  69, 
*J.4.^1  *®'  ^^'  ^^^^^  *^®  words  "  without  further  proof  thereof,"  inserts, "  if  the  same 
^  purport  to  be  signed  by  the  justice  or  justices  by  or  before  whom  the  same 
purports  to  have  been  taken."     This  distinction  between  these  sections  does  not 
seem  to  have  been  observed  by  any  one ;  and,  on  the  contrary,  this  clause  seems  to 
have  been  treated  as  if  the  words  in  question  were  contained  in  it ',(^)  and  there  eu 
be  little  doubt  that  if  the  question  were  raised,  it  would  be  held  that  this  clause 
had  many  any  statement  which  on  the  face  of  it  appeared  to  be  according  to  the 
form  in  the  schedule,  and  in  compliance  with  the  directions  of  the  clause,  and 
which  had  been  transmitted  with  the  depositions,  admissible  in  evidence;  for  this 
course  seems  to  have  been  deliberately  sanctioned  in  several  ca8es,(m)  and  the 
judges  are  said  to  have  been  of  opinion  that  this  was  the  correct  course  in  a  case 
where  the  point  was  not  expressly  decided,  as  the  signature  of  the  justice  wis 
proved  ;(7i)  and  it  seems  difficult  to  point  out  any  other  reasonable  constmctioD  of 
the  clause.     Nevertheless  it  certainly  would  be  prudent,  in  any  case  of  importaooe, 
to  be  prepared  to  prove  what  took  place  before  the  magistrate  and  his  signatore, 
especially  as  the  prisoner  might  in  the  course  of  the  case  raise  a  doubt  as  to  the 
regularity  of  the  proceedings  before  the  justice. 

Assuming,  however,  that  the  statement,  if  regular  on  the  face  of  it,  would  be 
admissible  without  any  proof,  the  further  question  arises  whether  the  prisoner  might 
not  impeach  it,  and  show  that  it  was  so  irregularly  taken  as  not  to  be  admissiUe; 
and  it  would  seem  clear  that  he  might  do  so.  Before  this  Act  the  prisoner  was 
always  at  liberty,  either  by  cross-examination  or  otherwise,  to  show  that  his  state- 
ment was  not  admissible;  and  although  this  clause  says  that  the  statement  maybe 
given  in  evidence  unless  it  shall  be  proved  that  the  justice  did  not  sign  it,  yet  it 
never  can  be  held  that  this  enactment  was  intended  to  prevent  the  prisoner  fimn 
proving  that  the  statement  was  induced  by  promises  or  threats,  or  improperly  uid 
untruly  taken  down.  The  utmost  effect  that  can  reasonably  be  given  to  the  clanse 
is  that  the  statement,  when  produced,  shall  be  in  precisely  the  same  position  as  if  a 
witness  had  proved  the  handwriting  of  the  justice  to  it. 

On  an  indictment  for  stabbing  it  appeared  that,  immediately  afler  the  witneflNS 
had  been  examined  before  the  magistrate  the  prisoner  had  tendered  to  the  magis- 
trate a  statement  in  writing  signed  by  himself,  admitting  his  guilt  This  statement 
was  signed  bv  the  magistrate,  and  appended  to  a  caption  in  the  form  TN.)  in  the 
schedule  to  the  11  &  12  Vict.  c.  42,  with  an  addition  of  the  caution  in  the  pn>- 
viso.(r>)  Alderson,  B.,  objected  to  this  statement  being  put  in  without  proof  dehois 
the  caption  of  the  statement  itself,  that  the  provisions  of  the  II  &  12  Yictc. 42, 
*444.l  ®'  ^^'  ^®  ^  cautioning  a  prisoner,  had  been  complied  with.  On  which  *it 
-'  was  urged  for  the  Crown  that  the  magistrate's  signature  was  a  sofficieBt 
authentication  of  all  that  was  contained  in  the  caption  of  the  prisoner's  statement 
Alderson,  B.,  having  consulted  Coleridge,  J.,  said,  "  As  the  point  is  new,  and  the 
admission  or  rejection  of  the  prisoner's  statement  will  not,  in  my  opinion,  make  iBJ 

(l)  Reg.  V.  Wigson, po9tj  p.  444.  (m)  Reg.  v.  Harris;  Reg.  v.  Hant, ;HMf| p* ^ 

(n)  See  Reg.  v.  Sansome,  ^o«^,  p.  445. 

(o)  This  caution  followed  after  the  caution  in  the  form  in  the  schedule,  and  vts  la 
these  terms,  "  and  you  are  also  clearly  to  understand  that  you  have  nothing  to  hope  ftoB 
any  promise  or  favor,  and  nothing  to  fear  from  any  threat  which  may  have  been  \kO\^ 
out  to  you,  to  induce  you  to  make  any  admission  or  confession  of  your  guilt;  bat  irbali- 
ever  you  shall  now  say  may  be  given  in  evidence  against  you  upon  your  trial,  notvUh* 
standing  any  such  promise  or  threat."  This  caution  exactly  follows  the  tenna  of  thf 
proviso,  and  is  a  very  good  precedent  to  follow. 


I 

i 
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Ksrenoe  in  the  case  against  him,  I  will  not  decide  the  question  as  to  the  effect  of 
I  magistrate's  signature,  but  I  will  receive  the  prisoner's  statemeut,  merely  on  the 
land  of  its  having  been  transmitted  with  the  depositions.  At  the  same  time, 
irerer,  I  entertain  a  very  strong  opinion  that  the  legislature  did  intend  that  inde- 
ident  proof  should  be  given  that  the  condition  preoedcut  as  to  cautioning  the 
used  was  complied  with ;  and  I  am  confirmed  in  this  view  by  the  fact  that,  if  the 
m  of  caption  given  by  the  Act  were  to  be  literally  followed,  and  the  signature  of 
)  magistrate  be  all  that  needs  to  be  proved  in  order  to  render  a  prisoner's  state- 
nt  admissible,  there  would  be  no  evidence  at  all  that  the  accused  had  ever  been 
itioned  as  the  Act  provides ;  for  that  form  contains  no  statement  whatever  of  the 
juisite  formalities  as  to  the  cautioning  the  accused  having  been  complied  with."( p) 
On  an  indictment  for  forgery  a  statement  by  the  prisoner  before  the  magistrate 
I  offered  in  evidence.  Appended  to  the  statement  was  a  declarution  by  the 
gistrate  that  he  had,  previously  to  the  prisoner's  being  called  upon  for  his  defence, 
leated  the  form  contained  in  schedule  (N.) ;  but  there  was  nothing  to  show  that 

caution  contained  in  the  latter  part  of  sec.  18  of  the  11  &  12  Vict.  c.  42,  had 
n  used.  For  the  prisoner  it  was  urged  that  proof  must  be  given  of  a  strict  com- 
ince  with  the  terms  of  the  proviso.  For  the  Crown  it  was  answered  that  the 
OD  given  by  the  statute  had  been  scrupulously  adhered  to,  and  that  the  rest  was 
rely  a  direction  to  the  magistrate,  which  it  was  to  be  presumed  he  had  complied 
h.  Coleridge,  J.,  aflber  consulting  Cresswell,  J.,  said  that  they  were  both  inclined 
;hink  that  the  proviso  was  a  condition  precedent,  and  that  in  the  absence  of  any 
of  that  it  had  been  acted  upon,  the  statement  was  not  receivable  in  evidence ; 
•  they  added  that,  as  it  was  desirable  so  important  a  point  should  be  settled, 
y  would  receive  the  evidence,  and  reserve  the  question,  if  it  should  become 
ea8ary.(^) 

Jpon  an  indictment  for  attempting  to  procure  abortion  the  statement  of  the  pri- 
er  before  the  magistrate  was  tendered  in  evidence.  The  magistrate's  clerk  who 
(  called  to  prove  it  stated,  that  when  the  prisoner  ws\a  before  the  magistrate,  the 
nesBes  for  the  prosecution  having  been  examined  in  his  presence,  the  magistrate 
8  addressed  him  :  "  Having  heard  the  evidence,  do  you  wish  to  say  anything  in 
wer  to  the  charge  ?  you  are  not  obliged  to  say  anything,  unless  you  desire  to  do 

bat  whatever  you  say  will  be  taken  down  in  writing,  and  may  be  given  in  evi- 
loe  against  you  upon  your  trial ;"  that  the  magistrate  added  ^nothing  r*AAK 
re.  The  prisoner  then  made  the  statement,  which  was  taken  down,  read  ^ 
T  to  him,  and  signed  by  him  and  by  the  magistrate.  The  statement  was  in  the 
m  in  the  schedule  to  the  11  &  12  Vict.  c.  42,  and  contained  the  words  so  proved 
have  been  addressed  to  the  prisoner  by  the  magistrate.  It  was  objected  that  the 
tement  was  not  admissible,  as  the  magistrate  had  not  given  the  caution  against 
f  promise  or  threat  required  by  the  proviso  in  sec.  18  of  the  statute;  but  Lord 
mpbell,  C.  J.,  overruled  the  objection  ;  and,  upon  a  case  reserved,  after  argument, 
rd  Campbell,  C.  J.,  thus  pronounced  judgment:  '^The  objection  to  the  admissi- 
ity  of  this  statement  of  the  prisoner  is  unfounded.  The  signature  of  the  magis- 
te,  and  that  of  the  prisoner,  were  proved.  It  would  have  been  admissible  at 
nrnon  law,  and  is  so  still  unless  excluded  bv  the  statute.  It  is  argued  that  the 
ject  of  the  caution  in  the  first  proviso  is  to  do  away  the  effect  of  a  previous  induce- 
nt;  but  as  there  was  no  previous  inducement  here,  it  is  not  necessary  in  this  case 
decide  whether,  if  a  previous  threat  or  inducement  had  been  held  out  to  the  pri- 
ler,  the  caution  prescribed  by  the  first  proviso  \s  to  be  regarded  as  a  condition 
^cedent  or  merelv  directory.  The  28th  sec.  of  the  statute  declares  that  the  forms 
'en  in  the  schedule  are  to  be  deemed  good,  valid,  and  sufficient  in  law,  and  the 
m  in  the  schedule  does  not  contain  the  second  caution.  It  would,  therefore,  seem 
i%  both  at  common  law  and  under  the  statute  the  statement  in  this  case  was  admis- 
le  in  evidence  against  the  prisoner." 

»  Reg.  V.  HigsoD,  2  C.  &  K.  769  (61  E.  C.  L.  R.).    The  form  coDtaias  the  first  caution, 

t  sot  the  second  caution,  in  the  proviso  ;  therefore  the  last  dictum  as  reported  is  clearly 

lecarate.     It  seems  clear  that  in  this  case  the  magistrate's  signature  was  proved  by  a 

tocis. 

(f)  Reg.  9.  Kimber,  3  Cox  C.  G.  223.    Acquittal.    See  Reg.  v,  Sansome,  infraj  which 

Ml  to  overrale  the  opinion  here  given. 
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The  court,  however,  intimated  that  it  would  be  prudent  in  justices  always  to  give 
the  prisoner  the  second  caution,  as  being  the  only  coarse,  which  would  preclude  all 
possibility  of  question  as  to  the  admissibility  of  his  statement;  for  ns  it  was  not 
yet  decided  whether  that  caution  was  absolutely  requisite  when  a  previous  indnce- 
Dient  or  threat  hiid  been  held  out,  and  the  justice  could  never  be  certain  whether 
such  previous  threat  or  inducement  had  or  had  not  been  held  oat,  a  perplexing 
question  might  arise  as  to  the  sufficiency  of  the  first  caution  to  remove  the  effect  on 
the  prisoner's  mind  of  such  threat  or  inducement,  should  it  turn  oat  in  fact  that 
such  threat  or  inducement  had  been  held  out.(r) 

*44fi1       *^"  ^  previous  case  Alderson,  B.,  said,  **  It  is  difficult  to  understand  the 
-'   18th  section  of  the  11  &  12  Vict,  c  42,  unless  by  supposing  the  first  proviso 
to  apply  to  a  case  where  the  magistrate  is  made  aware  that  there  has  been  a  previous 
promise  or  threat  made  to  the  prisoner,  in  which  case  he  is  directed  to  give  a  second 
caution ;''(«)  and  Alderson,  B.,  afterwards  said,  "  But  may  not  this  view  be  taken  of 
the  Act,  that  it  is  under  no  circumstances  more  than  directory,  and  that,  if  mtt 
resorted  to,  the  statement  of  the  prisoner  may  be  proved  as  before  ?"(0    Both 
these  dicta  seem  quite  consistent  with  the  opinions  expressed  in  Reg.  v.  San8ome^{u) 
and  to  be  very  correct. 

There  is  a  class  of  cases  which  bear  a  considerable  resemblance  to  the  form  given 
by  this  statute.  In  many  instances  forms  of  summary  convictions  have  been  given, 
and  it  is  fully  settled  that  convictions  following  these  forms  arc  good,  although  thejr 
omit  to  mention  matters  which  were  essentially  necessary  to  be  proved  before  the 
convicting  justices  ;(v)  and  these  authorities  tend  to  show  that  a  prisoner's  state- 
ment, if  in  the  form  in  the  schedule,  would  be  sufficient  in  any  case,  unless  it  were 
impeached  on  extrinsic  grounds. 

Where  a  statement  of  a  prisoner  was  in  the  form  in  the  schedule,  and  returned 
with  the  depositions,  it  was  submitted  that  no  evidence  was  necessary  to  prove  that 
it  had  been  properly  taken  ;  Erie,  J.,  said,  "  Without  deciding  whether  any  farther 
evidence  is  necessary,  I  think,  if  the  prisoner's  statement  can  be  proved  in  the  old 
way,  it  will  be  advisable  to  adopt  that  course ;  and  accordingly  the  statement  was 
proved  by  a  police  officer.  But  on  its  being  stated  that,  as  the  practice  of  the 
sessions  had  been  to  receive  the  depositions  without  further  evidence,  it  was  veij 

(r)  Reg.  V.  Sansome,  1  Den.  C.  C.  545 ;  3  C.  A  K.  332,  B.  T.  1850,  from  which  report  the  . 
stateiueut  in  the  text  is  piven.  In  the  report  of  the  case  in  4  Cox  C.  C.  203,  Parke,  B.,  ii 
reported  to  have  said,  "  I  do  not  mean  at  all  to  say  that  there  is  any  reason  to  doubt  that 
the  first  caution  as  well  as  the  second  is  not  a  condition  precedent  to  the  admissibilitj  of 
the  statement.  The  last  proviso  seems  to  override  both  cautions."  Alderson,  B.:  "Vr. 
Mellor  gives  no  effect  to  the  words  of  the  last  proviso,  'at  any  time  ;'  he  reads  ituif  U 
were  ^at  any  other  time.'  "  Parke,  B. :  ^^  Primd  facie  the  examination  is  right  if  it  purports 
to  be  signed  by  the  magistrate,  and  there  is  no  evidence  that  he  did  not  sign  it;  aa^  I 
think  it  would  be  admissible  if  neither  of  the  cautions  were  stated  to  have  been  givea. 
These  dicta  are  neither  in  1  Den.  C.  C.  545,  or  3  C.  ft  K.  332.  It  is  to  be  observed  that 
the  only  question  reserved  in  the  case  was,  whether  proof  in  fact  of  the  caution  reqoired 
by  the  first  proviso  was  necessary,  and  that  proof  in  fact  had  been  given  of  the  M 
caution,  and  consequently  any  dicta  as  to  the  form  of  the  written  statement  were  extra 
judicial.  It  is  further  to  be  remarked  that  the  11  k  12  Vict.  c.  42,  s.  18,  has  not  made  the 
form  in  the  schedule  the  only  means  of  proof,  and  consequently  a  statement  of  the  pri- 
soner which  would  be  admissible  at  common  law,  may,  if  that  statute  has  not  been  eoa* 
plied  with,  be  given  in  evidence.  In  the  report  in  Cox,  Lord  Campbell,  C.  J.,  said,  "1^ 
seems  to  me  that  that  proviso  contains  merely  a  direction  to  the  magistrate  bov  to  pro- 
ceed, and  not  a  condition  precedent.  If  he  neglects  his  duty,  there  is  no  clause  of  nollitf 
in  the  statute ;  nothing  to  exclude  a  confession,  which  would  be  admissible  at  cooiaoa 
law."  In  3  C.  &  K.  332,  Erie,  J.,  said,  "  If  there  was  proof  that  the  statement  was  t^ 
over  to  the  prisoner,  and  signed  by  him  and  by  the  magistrate,  it  would  be  receivable  la 
evidence  at  common  law."  The  reference  to  the  second  proviso  plainly  shows  that  these 
dicta  were  pointed  at  cases  where  the  clause  had  not  been  complied  with,  but  there  *ai 
a  statement  made  before  the  magistrate  which  was  admissible  at  common  law ;  for  that 
proviso  applies  to  any  statement  of  the  prisoner  made  "at  ant/  time,"  and  therefore  ia- 
cludes  a  statement  made  by  the  prisoner  in  answer  to  the  charge  before  the  magistrate 

(»)  Reg.  V.  Bond,  1  Den.  C.  C.  517.  (/)  Reg.  v.  Bond,  4  Cox  C.  C.  231. 

(u)  Supra. 

(vj  Reg.  V.  Johnson,  8  Q.  B.  102  (55  E.  C.  L.  R.)  j  Barnes  v.  White,  1  C.  B.  192  (50K.C 
L.  K.) ;  In  re  Alison,  10  Exch.  R.  561. 
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Dportant  to  have  the  point  settled ;  Erie,  J.,  consulted  Rolfe,  B.,  and  found  that 
e  admitted  the  statement,  without  any  evidence,  considering  them  as  having  heen 
alj  transmitted  with  the  depositions  unless  anything  appeared  to  the  contrary ;  and 
I  that  had  h3en  the  practice  of  the  sessions,  Erie,  J.,  said  he  should  in  future 
lopt  the  same  rule  ;(tr)  and  in  a  subsequent  case  Erie,  J.,  followed  this  practice.(x) 

In  Sansome's  case  it  is  said  that  the  judges  were  all  of  opinion  that  if  a  ruiAA^j 
MifeBsion  by  a  prisoner,  purporting  to  be  signed  by  a  'magistrate,  has  been   *- 
uly  returned  to  the  judge,  and  has  on  the  face  of  it  the  statement  that  the  first 
ration  has  been  given,  it  is  admissible  in  evidence  without  any  further  proof. (^) 

Section  18  of  the  11  &  12  Vict.  c.  42,  is  only  intended  to  apply  to  the  concluding 
nmination  of  a  prisoner  before  the  committing  magistrate  after  all  the  witnesses 
are  been  examined,  and  does  not  apply  to  a  voluntary  statement  made  by  a  prisoner 
I  the  course  of  the  examination,  and  before  the  conclusion  of  the  case  for  the 
roBecution.  Such  a  statement  is  admissible,  and  it  is  immaterial  whether  it  is  made 
sfore,  during,  or  after  a  remand.(2;)  Therefore  where  a  policeman  took  a  prisoner 
efore  a  magistrate,  and  applied  to  have  her  remanded,  and  produced  a  cash-box 
id  iron  chisel,  stating  his  belief  that  it  was  with  that  instrument  that  the  prisoner 
id  opened  the  box ;  upon  which  the  prisoner  spontaneously,  and  without  any 
oflstion  having  been  put  to  her,  said  that  she  had  not  opened  the  box  by  means  of 
le  chisel,  but  by  a  hammer;  and  no  examination  was  taken  before  that  magistrate, 
ho  merely  granted  a  remand ;  it  was  held  that  the  statement  of  the  prisoner  was 
Imissible  against  her,  although  she  had  not  been  cautioned  before  she  made  it,  and 
light  be  proved  by  the  policeman. (a) 

A  prisoner  was  taken  before  the  magistrate  on  the  20th  of  October,  and  charged 
ith  stealing  £70  in  money  from  his  employers,  and  remanded  aft^r  some  witnesses 
id  been  examined.  He  was  brought  up  a  second  time  on  the  24th  of  October,  and 
leo  further  evidence  was  given,  and  that  which  had  been  given  on  the  former 
scasion  was  read  over.  The  magistrate  then  addressed  him  in  the  language  pre- 
sribed  by  the  11  &  12  Vict.  c.  42,  s.  18;  but  did  not  tell  him,  as  required  by  the 
roriso,  that  he  had  nothing  to  hope  from  any  promise  of  favor  or  to  fear  from  any 
ireat.     The  prisoner's  answer  was  taken  down.     It  was,  "I  shall  say  nothing  here; 

had  rather  say  it  at  my  trial."  The  solicitor  for  the  prosecution  then  asked  for 
lother  remand.  The  prisoner  objected,  and  assigned  a  reason,  and  being  asked 
hether  he  wished  that  to  be  taken  down  as  part  of  his  statement,  he  said  that  he 
id,  and  it  was  written  down ;  it  was,  '^  It  is  my  intention  to  plead  guilty  to  the 
large."  This  statement  was  not  signed  by  the  prisoner  or  the  magistrate.  The 
riBoner  was  then  remanded,  and  brought  again  before  the  magistrate  on  the  31st  of 
*etober.  No  new  witnesses  were  examined,  nor  any  questions  put  for  the  prosecu- 
OD,  but  an  attorney  for  the  prisoner  put  a  few  questions  to  one  of  the  witnesses, 
ho  had  been  before  examined.  The  evidence  was  then  read  over  and  the  witnesses 
^ere  resworn.  The  statement  made  by  the  prisoner  at  the  former  examination  was 
leo  read  to  him.  His  attorney  objected  to  its  being  taken  as  his  statement,  because 
Q  addition  had  been  made  to  the  evidence  in  answer  to  *his  questions.  The  r:KJ4,Q 
lagistrate  then  again  asked  the  prisoner  in  the  terms  prescribed  by  the  ^ 
tatate  whether  he  wished  to  make  any  statement,  and  he  declined  doing  so.     The 

{w)  Reg.  V,  Harrisj  4  Cox  C.  C.  147,  Aug.  1849. 

fz)  Reg.  V,  Hunt,  4  Cox  C.  C.  149.  In  this  case  the  counsel  for  the  prosecution  applied 
9  Dare  the  examination  read,  and  Erie,  J.,  said,  "  I  hand  it  down,  taking  notice  that  it  is 
a  the  proper  form,  and  that  it  has  been  duly  transmitted  bj  the  justice  to  the  proper 
fleer  of  the  court ;  for  if  it  appears  to  have  been  so  transmitted,  and  there  is  nothing 
hewn  to  the  contrary,  then  it  is  to  be  assumed  to  have  been  duly  taken  according  to  the 
eeent  statute  ;  and  therefore  no  further  evidence  is  necessary." 

iff)  This  is  stated  in  the  reports  in  3  C.  &  K.  and  4  Cox  203,  but  not  in  1  Denison  C.  C. 
46,  and  he  was  counsel  in  the  case;  and  it  is  to  be  observed  that  what  Denison  reports 
MtA  Campbell  to  have  said  is,  that  "  it  would  teem  that  both  at  common  law,  and  under 
lie  statute,  the  declaration  in  this  case  was  admissible  in  evidence  against  the  prisoner;" 
.f.,in  a  case  where  in  fact  the  first  caution  and  the  signatures  of  the  prisoner  and  magis- 
ntei  had  been  proved :  Reg.  v.  Harris  and  Reg.  v.  Hunt,  tuprOy  were  not  referred  to  in 
this  case. 

it]  Per  Jerris,  C.  J.,  Reg.  v.  Stripp,  infra. 
c)  Beg.  V,  Stripp,  Dears.  C.  C.  648. 
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prisoner's  counsel  objected  to  the  former  statement  being  received ;  but  it  was  ad- 
mitted; and,  upon  a  case  reserved,  it  was  contended  that  the  statement  was  inadmis- 
sible: 1st,  because  it  was  not  returned  with  the  depositions  ;(6)  2dly,  that  the 
statement  was  made  after  an  insufficient  caution.  But  the  judges  were  UDanimously 
of  opinion  that  the  statement  was  properly  received  in  evidence.  It  was  read  over 
to  the  prisoner  at  the  second  examination,  and  the  proper  caution  mentioned  in  the 
Act  of  Parliament  given  to  him  before  it  was  taken.  It  is  true  that  on  the  last 
examination  some  other  questions  (apparently  for  no  other  purpose  than  to  try  to 
raise  this  point)  were  put  to  one  of  the  witnesses  by  the  prisoner's  attorney ;  hot 
this  made  no  real  difference.  If  it  was  receivable,  as  undoubtedly  it  was,  before 
they  were  put,  it  was  properly  received  at  the  trial. (c) 

On  an  indictment  for  murder  it  appeared  that  at  the  time  the  authorities  were 
unable  to  get  evidence  as  to  the  murderers ;  but  several  persons  who  were  suspected 
were  brought  before  the  magistrates  and  examined  at  the  time,  and  amongst  others 
the  prisoner.  The  magistrate  stated  that  he  did  not  recollect  anything  about  what 
took  place  on  account  of  the  lapse  of  time.  The  constable,  however,  who  had  taken 
the  prisoner  before  the  magistrate  at  the  time,  swore  that  the  prisoner  was  duly 
cautioned ;  and  that  the  magistrate  did  not  take  down  in  writing  the  prisoner's 
statement ;  but  the  constable  was  able  to  prove  it.  It  was  objected  that  the  object 
of  t^c  12  &  13  Vict.  c.  69,  s.  18,  was  to  prevent  parol  evidence  being  given  of  the 
statement  of  a  prisoner  before  the  magistrate.  It  was  answered  that  the  concluding 
part  of  sec.  18  left  the  law  on  this  subject  as  it  was  before,  and  that  before  the  Act 
parol  evidence  of  what  a  prisoner  said  to  the  magistrate  was  admissible  upon  proof 
that  it  was  not  reduced  to  writing.  Monahan,  0.  J. :  ^^  Then  the  magistrate  is  to 
be  at  liberty  to  take  it  down  or  not  as  he  pleases.  I  think  it  was  to  prevent  this 
that  the  Act  was  passed.     I  cannot  admit  the  evidence."(c^) 

The  proper  time  for  taking  the  examination  of  a  prisoner  had  always  been  held 
to  be  afVer  the  witnesses  have  been  examined,  and  he  has  heard  what  they  have 
deposed  against  him  ;(e)  and  it  is  expressly  made  so  by  the  new  clause. 

The  frequent  warnings  given  to  prisoners  not  to  say  anything  that  may  criminate 
themselves,  had,  on  several  occasions,  rendered  it  necessary  for  learned  judges  to 
state  what  was  the  proper  course  of  proceeding  in  taking  the  examinations  of 
prisoners.  Thus  before  the  new  Act  it  was  laid  down  that  ^^A  prisoner  ought  to  be 
told  that  his  confessing  will  not  operate  at  all  in  his  favor,  and  that  if  any  one  has 

4'44Qi  ^^^  ^^^  ^^^^  ^^  ^^^^  ^^  better  for  him  to  confess,  or  worse  for  him  if  he  does 
^  not,  he  must  pay  no  attention  *to  it;  and  that  anything  he  says  to  criminate 
himself  will  be  used  as  evidence  against  him  on  his  trial.     After  that  admonition 
it  ought  to  be  left  entirely  to  himself  whether  he  will  make  any  statement  or  not; 
he  ought  not  to  be  dissuaded  from  making  a  perfectly  voluntary  confession,  because 
that  is  to  shut  up  one  of  the  sources  of  justice."(y*^     A  prisoner  is  not  to  be  en- 
trapped into  making  any  statement;  but  when  a  prisoner  is  willing  to  make  a 
ment,  it  is  the  duty  of  the  magistrates  to  receive  it;  but  magistrates,  before  thej 
do  so,  ought  entirely  to  get  rid  of  any  impression  that  may  have  been  made  on  th( 
prisoner's  mind  that  the  statement  may  be  used  for  his  benefit,  and  the  prisonecr^ 
ought  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken  down,  and  may 
used  against  him  on  his  trial.(<7) 

Before  the  new  Act  it  was  held  that  the  examination  of  a  prisoner  ought  to 
taken  down  in  the  precise  words  used  by  him ;  and  the  language  ought  not  to 
changed;  and  where  it  appeared  to  be  in  such  language  as  the  prisoner  did  not 
or  could  not  have  used,  it  was  not  admitted  in  evidence  against  him,(A)  and  the  d( 
form  directs  it  to  be  in  his  very  words  as  near  as  possible. 

(6)  It  is  not  80  stated  in  the  case,  but  merely  that  the  clerk  who  took  it  down  read  it.^ 

(c)  Reg.  V.  Bond,  1  Den.  C.  C.  617  ;  3  C.  &  K.  337. 

{d)  Reg.  V.  M'Dermott,  6  Cox  C.  C.  479.  This  decision  cannot  be  sapported  It  is  c^^a. 
trary  not  only  to  the  cases  before  the  Act,  bat  to  Reg.  v.  Sansome,  ante,  p.  445. 

(e)  Rex  t'.  Fagg,  4  C.  &  P.  566  (19  E.  C.  L.  R.),  Garrow,  B. ;  Rex  v.  Bell,  5  0.  A  P.  i  « 
(24  E.  C.  L.  R.)  ;  Rex  v.  Spilsbury,  7  C.  &  P.  187  (32  E.  C.  L.  R.). 

(/)  Per  Gurney,  B.,  Rex  r.  Green,  5  C.  &  P.  312  (24  E.  C.  L.  R.). 

Iff)  Reg.  V,  Arnold,8  C.  k  P.  621  (34  E.  C.  L.  R.),  Lord  Denman,  O.J. 

(h)  Rex  V.  Sexton,  1  Burn.  Just.  Doyl.  k  Wms.  1086,  ante,  p.  426,  and  other  casef  thmn 
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The  examination  of  a  prisooer  must  not  be  taken  upon  oath ;  but  although  it  was 
in  one  case  considered  otherwise, (t)  it  seemed  to  be  settled  that  questions  might  be 
asked  of  the  prisoner  by  the  magistrate,  if  he  thought  fit  so  to  do,  and  that  the 
examination  would  not  be  rejected  on  the  ground  that  the  magistrate  did  put  ques- 
tions to  the  prisoner,  especially  if  such  questions  were  put  merely  for  the  purpose 
of  explaining  what  the  prisoner  himself  said;(y)  and  this  still  seems  to  be  the 

As  by  the  statute  the  magistrate  is  expressly  enjoined  to  put  the  examination 

into  writing,  it  will  be  intended  that  he  did  as  the  law  requires;  and  parol  evidence 

of  a  prisoner's  statement  before  him  ought  not  to  be  received  until  it  is  clearly 

shown  that  in  fact  such  a  statement  never  was  reduced  into  writing.(A;)     And  in 

order  to  render  parol  evidence  of  a  prisoner's  statement  admissible,  it  is  not  suffi- 

dent  for  a  witness  to  state  that  he  did  not  see  ^anything  taken  down  in  t^c^ka 

writing,(^)  or  that  no  examination  was  taken  in  writing, (m)  but  the  magis-  ^ 

trate's  clerk  must  be  called  to  prove  that  he  did  not  take  down  in  writing  what  the 

prisoner  8aid.(n)     But  if  in  fact  the  examination  was  not  taken  in  writing,  parol 

evidence  may  be  given  of  the  prisoner's  declarations.     Hall  and  two  others  were 

tried  for  burglary.     The  evidence  was  clear  against  the  two  others ;  but,  excepting 

one  or  two  slight  circumstances,  certainly  not  sufficient  of  themselves  to  have  put 

Hall  on  his  defence,  the  only  evidence  against  him  was  his  examination  before  the 

magistrate,  which  was  not  taken  in  writing,  either  by  the  magistrate  or  by  any 

other  person,  but  was  proved  by  the  vivd  voce  testimony  of  two  witnesses  who  were 

preaent,  and  which  amounted  to  a  full  confession  of  his  guilt.     On  a  case  reserved 

OD  the  question  whether  this  evidence  of  the  confession  was  well  received,  all  the 

judges,  except  Gould,  J.,  were  of  opinion  that  the  conviction  was  right. (o)     So 

cited.  The  proper  course  is  to  take  the  examination  in  the  first  person;  «. ^.  "I  did  so 
Ajid  so,"  kc.f  and  to  insert  the  very  words  the  prisoner  uses,  whatever  they  may  be. 
C  S.  G. 

(i)  Rex  V.  Wilson,  Holt  R.  597,  per  Richards,  C.  B. 

[J)  Rex  9.  Ellis,  R.  k  M.  N.  P.  R.  432  ;  Rex  v.  Bartlett,  7  C.  ft  P.  832  (32  E.  C.  L.  R.) ; 
liei  V.  Rees,  7  C.  ft  P.  568,  and  see  the  cases  antej  p.  405. 
(jf)  See  the  observations  ante^  p.  438. 

(ifc)  Jacobs'  case,  1  Leach  309;  Fearshire's  case,  Ibid.  202;  Hinxman's  case,  Ibid.  310, 
^ote  (a) ;  Fisher's  case,  Ibid.  311,  note  (a) ;  Rex  v.  Hollinirshead,  4  C.  ft  P.  242  (19  E.  G. 
X.  R.) ;  Phillips  v.  Wimburn,  4  C.  ft  P.  273 ;  Reg.  v.  M*Govern,  5  Uox  C.  C.  506.  Where 
'^Jie  law  authorizes  any  person  to  make  an  inquiry  of  a  judicial  nature,  and  to  reg^ister 
"^  he  proceedings,  the  written  instrument  so  constructed  is  the  only  legitimate  medium  to 
^rove  the  result:  3  Stark.  Ev.  786.  Hence  parol  evidence  cannot  be  received  of  the 
^leclaraiion  of  a  prisoner  taken  under  the  statute,  where  the  examination  has  been  taken 
^n  writing.  But  if  the  statute  had  not  made  the  taking  an  examination  in  writing  a  judi- 
cial proceeding,  there  is  nothing,  it  is  conceived,  in  the  rules  of  evidence  which  would 
xaake  the  statement  reduced  to  writing  primary  evidence,  to  the  exclusion  of  any  collate- 
"^tX  parol  proof  of  what  the  prisoner  declared.  If  several  witnesses  were  to  hear  a  confes- 
«ioa,  not  made  in  the  course  of  an  examination  under  the  statute,  and  one  of  them  were 
'^  reduce  it  to  writing,  as  it  was  being  delivered,  such  writing  would  not  exclude  the 
'S^ttimony  of  the  other  witnesses :  see  ante,  p.  224. 

il)  Phillips  V.  Wimburn,  4  C.  ft  P.  273  (24  E.  C.  L.  R.),  Tindal,  C.  J. 
(m)  Rex  V.  Isaac  Packer,  Gloucester  Spr.  Ass.  1829,  MSS.  C.  S.  G.     In  this  case  the 
^vit&ess  stated  that  no  exanination  was  taken  in  writing,  and  Parke,  J.,  said,  *'  As  all 
"UiAgt  are  to  be  presumed  to  be  rightly  done,  I  must  have  the  magistrate's  clerk  called  to 
B^roTe  that  no  examination  of  the  prisoner  was  taken  in  writing,  and  unless  you  can 
^etrly  show  that  the  magistrate's  clerk  did  not  do  his  duty,  I  will  not  receive  the  evi- 
^Ace."    So  in  Rex  v,  Phillips,  Worcester  Sum.  Ass.  1831,  MSS.  G.  S.  G..  where  a  witness 
stated  that  he  believed  that  what  the  prisoner  said  before  the  magistrate  was  not  taken 
^wa  in  writing,  but  he  was  not  quite  certain  that  that  was  so  ;  Bosanquet,  J.,  said  that 
't.he  jostice's  clerk  ought  to  be  called  to  show  whether  anything  had  been  taken  in 
^riling,  as  it  must  be  presumed  that  he  had  done  his  duty ;  and  the  clerk  was  accord- 
ingly called,  and  proved  that  nothing  was  taken  in  writing,  and  then  parol  evidence  was 
'^ived  of  what  the  prisoner  said  before  the  magistrate. 

(a)  It  should  teem  on  the  same  ground  that,  where  there  is  no  magistrate's  clerk 
F^^t,  the  magistrate  should  be  called  to  prove  that  he  did  not  take  the  examination  in 
^Uag :  tee  Bex  v.  Harris,  R.  ft  M.  C.  G.  R.  338,  infraf  where  this  course  was  adopted. 

(o)  Hall's  case,  cited  by  Grose,  J.,  in  Lambe's  case,  2  Leach  559 ;  Rex  v.  Huet,  2  Leach 
Wl. 
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where  it  was  proved  that  the  magistrate  before  whom  the  prisoners  were  examined 
was  very  deaf,  and  did  not  take  down  what  they  said  when  before  him ;  TaanUiQ, 
J.,  pdrmittcd  parol  evidence  to  be  given  of  their  statements  before  the  magistnte.(^) 
So  a  written  examination  before  a  magistrate  will  not  exclude  evidence  of  a  [»• 
vious  parol  declaration,  which  has  not  been  reduced  into  writing.(^)  And  in  Rat- 
land  V.  AMi/,(r)  Best,  C.  J.,  said,  "My  opinion  is  that,  upon  clear  and  satisfacto^ 
evidence,  it  would  be  admissible  to  prove  something  said  by  a  prisoner  beyond  wh^ 
was  taken  down  by  a  magistrate.'' 

And  it  has  since  been  expressly  held  that  parol  evidence  is  admissible  to  add  to 
the  written  examination  of  a  prisoner  statements  made  by  him  while  before  a  iBag< 
istrate,  and  which  are  not  contained  in  such  examination.     Upon  an  indictmot 
against  Butler,  Harris  and  Evans,  for  stealing  a  ewe,  the  property  of  Bennett,  it 
appeared  that  Harris,  Butler  and  Evans  were  taken  before  a  magistrate  about  steil- 
ing  three  sheep  of  Bennett,  Pennell  and  Price;  at  the  meeting  Bennett,  PeDodl 
and  Price  were  all  present.     The  magistrate  identified  the  examinations,  and  and 
that  was  all  that  was  taken  down ;  that  was  what  each  of  the  prisoners  said ;  it  wm 
iiiAB-i  -I  all  in  his  writing,  he  had  no  clerk ;  the  informations  *were  taken  as  to  the 
^  three  sheep  before  Evans  and  Harris  were  examined ;  he  took  down  eveij- 
thing  that  they  said  that  he  heard.     The  papers  produced  contained  everything  at 
he  believed  that  transpired  before  him,  and  he  intended  to  take  down  all  that  wis 
said  to  him,  and  he  believed  he  did.     The  room  was  very  iiill.     The  papers  pro- 
duced were  the  depositions  of  Pennell,  Price  and  Bennett,  as  to  the  stealing  of  their 
sheep  respectively,  and  Butler's  examination  and  confession  as  to  each  offence.  The 
following  were  the  examinations  of  Harris  and  Evans  : — '^  J.  Harris  being  called 
upon  fur  his  defence,  voluntarily  saith  that  he  was  concerned  in  stealing  a  sheep, 
the  property  of  J.  Pennell,  but  that  J.  Butler  was  the  foreleader  in  the  bosinesB." 
"  W.  Evans  voluntarily  saith  that  he  did  not  kill  the  sheep,  but  that  he  helped  to 
carry  it  away."     A  witness  stated  that  Mr.  C,  the  magistrate,  examined  Harris  and 
Evans,  and  he  wrote;  that  when  Harris  was  asked  about  Bennett's  sheep,  Mr.  C 
was  at  the  table  with  his  paper  and  pen  before  him,  but  his  hand  was  not  going. 
What  Harris  said  about  Bennett's  sheep  was  said  to  Mr.  G.     Mr.  G.  heard  what 
Harris  and  also  what  Evans  said  about  Bennett.     He  took  down  in  writing  what 
they  said  about  Bennett's  sheep ;(«)  what  they  said  they  said  to  Mr.  C.     Harris  said 
he  was  connect<.*d  with  the  taking  of  Bennett's  sheep.     Harris  said  they  took  a 
noddy  out  of  the  road,  and  put  the  sheep  upon  him.     Evans  said  he  helped  to  take 
the  sheep — Bennett's  sheep ;  this  was  addressed  to  Mr.  G.     Another  witness  said 
that  he  hoard  Harris  say  that  he  helped  to  take  Bennett's  sheep ;  that  he  addressed 
Mr.  G. ;  that  Harris  said  to  Evans,  ^'  Speak  the  truth,  you  may  as  well  speak  the 
truth  as  not;"  then  Evans  then  said  he  helped  to  do  it;  he  helped  to  take  Bennett's 
sheep ;  what  Evans  said  was  addressed  to  Mr.  G.     The  evidence  of  these  two  wit- 
nesses was  objected  to,  but  received  :  and,  upon  a  case  reserved  upon  the  qnestioas 
whether,  as  Harris  and  Evans  had  made  a  confession  as  to  Pennell's  sheep,  whieh 
had  been  taken  down  in  writing  by  the  magistrate,  any  confession  as  to  Bennett's 
sheep  could  be  supplied  by  parol  evidence;  and  whether,  as  the  magistrate  had  takes 
down  in  writing  everything  he  heard,  and  he  intended  to  take  down  all  tiiatvis 
said  to  him,  and  he  believed  he  did,  parol  evidence  could  be  given  of  anything  else 
that  was  addressed  to  the  magistrate;  the  judges  were  unanimoosly  of  opinion  tkit 
the  evidence  being  precise  and  distinct  was  properly  received.(f) 

(p)  Hex  V.  Shillcock  and  Barnes,  Stafford  Spr.  Ass.  1832,  MSS.  G.  S.  G. 

(q)  Ucx  V.  M'Carty,  2  Stark.  Et.  38.  See  also  Rex  v.  Reason  and  Tranter,  16  How.Sl 
Tr.  35.  by  Eyrc,  J. 

(r)  R.  &  R  N.  P.  C.  231. 

(t)  Qunrc,  whether  this  should  not  be  *'  PennelFs  sheep?''  My  MSS.  note  hu  Doncli 
statement  ot  this  witness,  and  ^'  Bennett"  might  easily  be  printed  erroneously  initcad » 
"Pennell."     C.  S.  G. 

(t)  Rex  r.  Harris,  R.  k  M.  C.  C.  R.  338,  Lord  Lyndhurst,  C.  B.,  Bosanqaet,  J.,  TaoitiSi 
J.,  and  Gnrncy,  B.,  absentibut.  Mr.  Phillipps,  Yol.  2,  Ev.  83,  et  teq.j  contends  that  if* 
prisoner's  statement,  taken  down  in  writing,  is  given  in  evidence  against  him,  as  eoDtiii- 
ing  an  admission  of  some  fact,  or  a  confession  of  guilt,  and  the  magistrate  has  omitted*' 
insert  some  other  material  part  of  his  statement,  the  counsel  for  the  Grown  will  not U 
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*And  in  like  nianDer  where  a  defendant  had  laid  an  information  that  he  ri^iKo 
apprehended  danger  to  his  life  from  the  plaintiff,  which  was  put  in  and  read,  ■- 
it  was  held  by  all  the  judges  of  the  Common  Pleas  that  evidence  was  admissible  to 
prove  anything  the  defendant  had  said  as  part  of  his  information  beyond  what  was 
pat  in  writing,  either  for  the  purpose  of  explanation  or  addition.(u) 

The  following  cases  have  also  been  decided  with  reference  to  the  same  subject. 
Where,  on  an  indictment  for  larceny,  the  prosecutor  stated  that  the  prisoner,  when 
under  examination  before  a  magistrate,  made  a  confession  of  his  guilt,  and  was 
about  to  state  it ;  but,  on  referring  to  the  depositions  returned,  it  appeared  that  the 
prisoner  was  there  stated  to  have  said,  *^  I  decline  to  say  anything ;"  Lord  Abinger, 
C.  B.,  was  of  opinion  that  the  prosecutor's  statement  could  not  be  received  in 
evidence,  (v) 

Where  three  prisoners  were  taken  before  the  magistrate  at  the  same  time  on  the 
same  charge,  and  each  made  a  statement,  which  was  taken  down  by  the  magistrate's 
derk,  but  he  had  lefl  a  blank  whenever  either  of  the  prisoners  mentioned  the  name 
of  either  of  the  other  prisoners,  conceiving  that  such  mention  of  the  name  was  not 
evidence  against  the  person  so  mentioned,  and  it  was  proposed  to  supply  these 
blanks  by  the  parol  evidence  of  the  clerk ;  Pattcson,  J.,  said,  ^^  I  think  I  ought 
not  to  receive  the  parol  evidence ;  I  think  that  the  rule  ought  not  to  be  extended. 
In  the   present   case   the   statement   professes    to    be    a    complete   account    of 

allowed  to  supply  the  omission  bj  the  evidence  of  witnesses ;  and  mentions  as  the  only 
aothority  in  favor  of  this  proposition:  Rex  v.  Mulvej,  Lancaster  Spr.  Ass.  1831,  Matth. 
Dig.  157 ;  8.  c.  as  Reg.  p.  Maloney,  Rose.  C.  E.  57.  This  case  is  stated  immediately  after 
Rex  V.  Moore,  pott^  p.  453,  and  the  whole  statement  is,  *'  but  if  it  ought  to  have  been 
taken  down  in  writing,  and  was  not,  it  is  inadmissible."  Whether,  therefore,  there 
WIS  anj  statement  in  writing  by  the  prisoner,  or  at  what  time  the  statement  proposed 
to  be  given  in  evidence  was  made,  does  not  appear.  Mr.  Phillipps  then  proceeds  to 
allege  that  Rex  v.  Harris  *'  will  be  found,  on  an  attentive  perusal,  not  to  bear  upon 
the  point  in  question,  nor  even  afford  an  argument  against  the  proposition  above  main- 
tained ;"  and,  after  stating  the  facts  of  that  case,  adds  (in  a  note  p.  85),  <*  It  is  not 
to  be  inferred  from  this  decision  that  parol  evidence  can  be  given  of  anything  else 
that  was  addressed  to  the  magistrate.  The  proposed  evidence  was  receivable,  being 
iutmet  (that  is  dittinet  from  the  examination  produced,  and  distinct  from  the  offence  therein 
wuntioned) ;  this  is  quite  different  from  its  being  in  addition  to  the  examination.  The 
examination  produced  related  to  another  offence,  and  was  not  admissible  as  evidence  in 
this  prosecution ;  the  only  reason  of  its  being  produced  doubtless  was  to  show  that 
the  confession,  which  it  was  proposed  to  prove  by  the  evidence  of  the  two  witnesses, 
was  not  included  in  the  examination,  but  altogether  omitted ;  for  that  purpose,  and  that 
only,  it  was  proper  and  indispensable  to  produce  the  written  examination.  The  point 
decided  then  was  nothing  more  than  this,  that  parol  evidence  might  be  given  of  a  confes- 
iioo  made  by  a  prisoner  before  the  committing  magistrate,  who  took  a  written  examina- 
tion relating  to  other  dittinet  charges,  but  which  did  not  in  any  respect  relate  to  the 
offence  for  which  he  was  afterwards  tried."  It  must  be  observed,  'however,  that  the 
learned  author  is  in  error  in  several  points.  In  the  first  place,  the  term  *'  distinct," 
coupled  as  it  is  with  *'  precise,"  means  *'  plain,  clear,  and  unequivocal,"  and  not  what  is 
laggested.  In  the  next  place,  the  examination  of  Evans,  which  was  in  answer  to  the 
three  charges,  all  heard  at  the  same  time,  only  mentions  "  the  sheep,"  without  specifying 
which  of  the  three.  In  any  view  of  the  case,  therefore,  the  judges  must  have  held  that 
parol  evidence  was  admissible,  to  show  what  sheep  Evans  mentioned ;  and  as  the  evidence 
of  the  two  witnesses  strongly  tends  to  show  that  the  statement  of  Evans  related  to  the 
iheep  of  Butler,  the  inference  is  that  the  judges  held  that  it  was  allowable  to  add  to  the 
examination  of  Evans  that  he  stated  that  the  sheep  therein  mentioned  belonged  to  Butler. 
Lastly,  as  the  examination  of  each  of  the  prisoners  was  a  tingle  statement  '<  in  defence  " 
of  three  charges,  the  case  does  decide  that  parol  evidence  is  admissible  to  add  to  the 
statement  of  each  prisoner  in  answer  to  the  charge  of  stealing  Bennett's  sheep ;  and  it  is 
JQst  the  same  as  if  the  statement  had  been,  **  as  to  Pennell's  sheep  I  say  so  and  so,  and  as 
to  the  others  I  decline  to  say  anything."     C.  S.  G. 

(«)  Veoafra  v.  Johnson,  1  M.  &  Rob.  316.  See  Jeans  v.  Wheedon,  2  M.  ft  Rob.  486,  and 
tht  note  to  that  case. 

(9)  Rex  V.  Walter,  7  G.  ft  P.  267  ^32  E.  C.  L.  R.).  The  ground  of  this  decision  is  not 
•tated,  and  it  may  have  been  that  the  very  learned  Chief  Baron  considered  the  evidence 
propofed  as  eontratHcting  the  statement  of  the  prisoner  returned  by  the  magistrate,  as  the 
toofiMtioo  proposed  to  be  given  in  evidence  whs  said  to  be  made  "  when  the  prisoner  was 
ttndflv  cxamioation,"  and  not  during  the  time  the  witnesses  were  being  examined  against 
hia.    8m  the  observations  in  note  (/),  poU,  p.  455. 
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^4^0-1  *what  took  place ;  and  I  am  of  opiDion  that  supplcmontary  evidence  ought 
^  not  to  be  received. *'(ir)  So  where  an  examination  of  a  prisoner  on  oath  was 
not  allowed  to  be  given  in  evidence,  and  it  was  proposed  to  give  in  evidence  what  the 
prisoner  said,  which  was  not  taken  down,  and  nex  v.  Harris(x)  cited ;  Gumey,  B., 
said,  '^  It  is  very  dangerous  to  admit  such  evidence,  and  I  think  it  ought  not  to  be 

done  in  this  case/'(,y) 

The  general  rule  respecting  confessions  is  that  "  a  free  and  volnntaiy  confesnon 
made  by  a  person  accused  of  an  offence  is  receivable  in  evidence  against  him, 
whether  such  confession  be  made  at  the  moment  he  is  apprehended,  or  while  those 
who  have  him  in  custody  are  conducting  him  to  the  magistrate's,  or  even  after  he 
has  entered  the  house  of  the  magistrate  for  the  purpose  of  undergoing  bis  examina- 
tion/'(^)  ^1*  ^^^^^  whilst  the  witnesses  are  being  examined  against  him.  and  it  is  only 
to  the  period  of  time  during  which  the  magistrate  is  taking  the  prisoner's  examina- 
tion that  tlie  written  stutonient  of  the  prisoner  can  apply.     Any  remarks  or 
ments  therefore  made  by  the  prisoner  after  the  inquiry  before  the  magistrate  hi! 
bc^un,  and  whilst  the  witnesses  are  being  examined,  may  be  received  in  evideoi 
although  the  prisoner's  examination  is  afterwards  taken  in  writing. 

Thus  where  one  of  two  prisoners  was  committed  before  the  other  was  »[  

bended,  and  the  depositions  against  the  one  prisoner  were  read  over  before  thr^^;;^) 
magistrate  to  the  other  prisoner,  and  after  they  were  read  that  prisoner  went  acrofc^-^.,^ 
the  room  to  a  witness,  who  was  called,  and  said  something  to  him  so  load  that 
might  have  been  heard  by  the  magistrate  if  he  had  been  attending,  and  the  mi 
trate  proved  the  examination  of  the  prisoners  before  himself,  and  the  statement 
the  witness  was  not  contained  in  it ;  Parke,  J.,  held  that  what  the  prisoner  bad 
to  the  witness  might  be  given  in  evidence. (a)     So  "  incidental  observation  made 
a  prisoner  in  the  course  of  his  examination  before  a  magistrate,  but  which  does  1 
form  a  part  of  the  judicial  inquiry  so  as  to  make  it  the  duty  of  the  magistrate 
take  it  down  in  writing,  and  which  was  not  so  taken  down,  may  be  given  in  evide^ 
against  him  at  the  trial. *\/>)     So  where  a  man  and  woman  were  before  the  ma 
trates  on  a  charge  of  burglary,  and  in  the  coarse  of  the  examination  of  a 
glove  was  produced,  which  had  been  found  on  the  man  with  part  of  the  stolen 
perty  in  it,  on  which  the  man  s«ud,  *'  She  gave  me  the  glove,  but  she  knew  noti 
of  the  robbery  ;* '  the  depositions  having  been  put  in,  and  the  clerk  to  the  ma 
trates  having  proved  them,  and  there  being  no  such  statement  in  the  depoatioi 
examination  of  the  pnsoner,  Erskine,  J.,  held  that  what  the  man  said  migh  _  ^  T' 
proved  by  parol  evidence.(r) 

^ 4 c  I-.       *PaR»l  evidence  may  be  given  of  a  question  asked  by  a  magistrate  i" 
^  course  of  examination  of  a  witness,  and  of  the  pris4)ncr's  reply  to  it,  nc 
the  one  nor  the  other  being  taken  down  in  writing.     On  the  examination  of  a 
soner  on  a  charge  of  murder,  one  of  the  witnesses  stated  that  she  had  bought    a  m 
of  the  prisoner.  u{Km  which  one  of  the  magistrates  asked  what  sort  of  a  pot  i^  in. 
and  the  prisoner,  although  the  question  was  not  particularly  addressed  to  him,  mt^ 
an  answer.     It  was  submitted  that  no  evidence  could  be  given  of  what  passed  hef(^ 
the  magistrate  except  the  depi>sitions.     Coleridge,  J. :  *'  What  the  magistrate himseif 
said  would  not  be  taken  down.     That  may  certainly  be  asked."     It  was  theo  sofc. 
mitted  that  the  statement  made  by  the  prisoner  and  signed  by  the  magistrate  moac 
be  put  in  before  it  could  be  asked  what  the  prisoner  said.     Coleridge,  J.:  "There 
seems  to  be  no  necessity  for  putting  in  the  written  examination.     It  is  notwhattbe 
prisoner  says  when  called  upon  for  his  defence  that  is  asked,  bat  an  obeemtioa 

(«•)  Reg.  r.  Morse.  8  C.  A  P.  605  ^34  E.  C.  L.  R.). 

(x)  Supra,  note  yt). 

(y)  Rex  r.  Lewis.  6  C.  &  P.  161  (25  E.  C.  L.  R.),  ante,  p.  409. 

(;)  Per  Grose.  J.,  in  delivering  the  judgment  of  the  judges  in  Lambe'i  case,  SLctck 
552. 

(<i)  Rex  r.  Johnson  and  Spiers.  Gloucester  Spr.  Ass.  1829.  IfSS.  G.  S.  O.  Tbii  cut 
was  relied  upon  at  the  trial  of  Rex  r.  Harris,  tupra,  br  the  counsel  for  the  Crovi* 
MSS.  C.  S.  G. 

{b)  Rex  r.  Moore,  Matth.  Dig.  C.  L.  157,  Parke,  B. 

(c)  Reg.  r.  Hooper,  Gloucester  Sum.  Ass.  1642.  The  clerk  to  the  maglitratei  coitf 
not  remember  the  obserration,  and  it  was  proved  by  two  policemen.     MSS.  C.  S.  Q» 
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ide  in  the  course  of  the  case,  and  as  that  would  not  he  put  down  as  part  of  his 
itement,  I  am  clearly  of  opinion  that  it  is  receivahle/'  The  clerk  to  the  magis- 
ite  then  proved  that  he  took  down  the  examination  of  the  witnesses,  and  that  he 
Dk  down  what  the  prisoners  said  when  they  were  asked  what  they  had  to  say  for 
emselves,  hat  that  he  did  not  take  down  anything  which  either  of  the  prisoners 
id  before  the  witnesses  had  been  all  examined.     ColeridgCi  J.,  ^*  At  the  close  of 

8  evidence  for  the  prosecution  the  prisoner  is  asked  if  he  wishes  to  say  anything, 
d  if  he  does,  it  is  taken  down,  and  the  evidence  of  that  statement  is  the  written 
amination ;  but  if  a  prisoner  says  something  while  the  witnesses  are  under  exami- 
tion  that  does  not  stand  on  the  same  ground ;  I  shall  receive  the  evidence.'X^) 
Two  cases  bearing  the  other  way  are  reported,  but  they  cannot  be  supported. (e) 
Where  there  were  two  investigations  by  the  same  magistrates  who  committed  the 
ifloner,  and  on  the  first  occasion  two  witnesses  were  examined,  and  a  statement  was 
ide  by  the  prisoner,  and  taken  down  in  writing,  but  it  was  not  read  over  to  the 
Ifloner,  nor  was  he  asked  to  sign  it.     The  depositions  of  the  witnesses  were  cucakk 
t  taken  formally  till  the  second  occasion,  and  *the  magistrate  did  not  ^ 
.om  with  them  the  statement  made  by  the  prisoner  on  the  first  occasion;  but  on 

3  coDtrary  returned  the  following  memorandum:  ^^The  prisoner,  being  advised  by 
I  attorney,  declines  to  say  anything."  It  was  objected  that  as  the  magistrate 
umed  that  the  prisoner  had  declined  to  say  anything,  it  was  not  competent  for 
i  clerk,  in  contradiction  of  the  magistrate's  own  account,  to  give  in  evidence  that 
dch  purported  to  be  a  statement  made  before  the  magistrate.  But  Littledale, 
,  and  Parke,  B.,  were  both  of  opinion  that  the  evidence  was  admissible,  although 

9  magistrate  might  have  neglected  his  duty  in  not  returning  what  the  prisoner 
d.  And  Parke,  B.,  added,  ^^  Let  the  effect  of  the  evidence  be  what  it  may  with 
s  jury,  it  is  clearly  admissible.  What  a  prisoner  says  is  evidence  against  him- 
if,  whether  the  officer  was  right  or  wrong  in  not  returning  the  statement,  or  iur- 
ihing  a  copy  of  it  to  the  prisoner."(/) 

If  a  written  examination  be  produced  on  the  part  of  the  prosecution,  as  the  exam- 
ition  of  the  prisoner  taken  in  writing  by  the  magistrata  according  to  the  statute, 

(d)  Rex  V.  Spilsburj,  7  C.  &  P.  187  (32  E  C.  L.  R.). 

(«)  In  Reff.  V.  Weller,  2  C.  &  K.  223  (51  E.  C.  L.  R.),  whilst  a  witness  was  giving  evi- 
nce before  the  justice  as  to  some  nails  in  some  shoes,  the  prisoner  said  something  as  to 
em,  which  did  not  appear  in  the  depositions ;  and  Piatt,  B.,  refused  to  admit  this  state- 
mt,  on  the  ground  that  the  justice  ought  to  have  taken  it  down  in  the  depositions.  In 
!g.  V.  Carpenter,  2  Cox  C.  C.  228,  a  prisoner  had  told  the  constable  that  he  had  sold  a 
at  to  one  Riddle,  who  being  examined  before  the  magistrate  denied  that  the  prisoner 

4  sold  bim  a  coat  at  all,  and  thereupon  the  prisoner  interposed  and  named  another 
rson  to  whom  he  had  sold  it;  and  at  the  close  of  the  examinations  the  prisoner  made  a 
itement  which  contained  nothing  about  the  coat ;  it  was  held  that  the  incidental  obser- 
.tion  was  not  admissible.  Wilde,  C.  J.,  read  Rex  v.  Moore,  Matth.  Dig.  C.  L.  157,  as 
i  oat  antej  p.  453,  and  added,  *'  Here  the  very  matter  upon  which  they  were  inquiring 
ftS  the  mode  in  which  the  prisoner  was  dressed  upon  the  night  in  question,  and  what 
id  become  of  a  particular  coat,  which  it  was  supposed  that  he  wore.  It  was  the  duty 
'  the  magistrate  to  take  down  any  remark  that  had  a  bearing  upon  that  subject,  and  I 
>  not  think  that  I  ought  to  receive  parol  evidence  of  it."  It  is  clear  that  these  decisions 
roceeded  on  a  mistake ;  the  duty  of  the  magistrate  under  the  7  Geo.  4,  c.  64,  was  to 
ike  the  examination  of  the  prisoner  at  the  end  of  the  examination  of  the  witnesses. 
nj  remark  by  the  prisoner  during  the  examination  of  the  witnesses  never  could  form 
Qj  part  of  his  examination  under  the  7  Geo.  4,  c.  64,  and  still  less  can  it  under  the  II 

13  Vict.  c.  42. 

(/)  Reg.  V.  Wilkinson,  8  C.  &  P.  662  (34  E.  C.  L.  R.) ;  Rex  v.  Walter,  anU,  p.  p.  452, 
^u  cited  in  support  of  the  objection,  and  the  reporters  observe  that  the  only  difference 
ttween  the  cases  is  that  in  Reg.  v,  Wilkinson  the  statement  was  made  on  a  ditfercut  day 
n>m  the  statement  which  the  magistrate  returned  ;  but  it  is  conceived  the  true  distinction 
«tween  the  cases  is  this,  that  the  statement  by  parol  in  Rex  v.  Walter  evidently  was  made 
tthe  same  time  as  the  statement  returned  by  the  magistrate,  and  it  was  in  facta  contra- 
iietion  to  it.  In  Reg.  v.  Wilkinson,  the  statement  proposed  to  be  given  in  evidence  was  made 
b«  first  day,  and  the  statement  returned  the  second  ;  the  first,  therefore,  could  in  no  way 
Oitradict  the  latter  statement.  In  Reg.  v.  Bond,  1  Den.  C.  C.  517,  Alderson,  B.,  said,  that 
oBexp.  Walter  *Uhe  statement  returned  was  inconsistent  with  the  statement  given  in  evi- 
^«Bee;  it  was  given  to  contradict  the  statement  returned  by  the  magistrate  ;*'  which  fully 
*<an  out  my  note  to  the  last  edition. 
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it  has  been  said  that  the  prisouer  is  at  liberty  to  meet  such  evidence  by  oontniy 
testimony,  and  to  show  that  the  written  instrument  is  i n accurate. (//) 

The  examination  of  a  prisoner,  when  reduced  into  writing,  ought  to  be  read  over 
to  him,  and  likewise  tendered  to  him  for  his  signature.  And  by  the  late  statiite(A) 
the  magij^trate  is  expressly  required  to  subscribe  it.  The  signature,  however,  of  the 
prisoner  is  not  required  by  the  statute,  but  he  is  to  be  got  to  sign  it  if  he  will-(t) 
In  Lamhts  case^j)  the  question  referred  to  the  opinion  of  the  twelve  judges  was 
whether  an  examination,  taken  in  writing  by  a  committing  magistrate,  containiog  a 
confession  of  the  prisoner's  guilt,  not  being  signed  hy  the  prisoner  or  the  tnaffii- 
tratCj  was  admissible  in  evidence.  The  examination,  afler  being  taken  in  writing, 
was  read  over  to  the  prisoner,  who  said,  '-It  is  all  true  enough;''  but  upon  the 
clerk's  requesting  him  to  sign  it,  he  said,  "No;  I  would  rather  decline  that."  A 
majority  of  the  judges  were  of  opinion,  upon  principle  as  well  as  precedent,  that 
the  examination  or  paper  writing  was  well  received  in  evidence.  Grose,  J.,  in 
delivering  their  opinion,  said,  that  it  was  clearly  receivable  in  evidence  at  common 
law,  and  that  there  was  nothing  in  the  1  &  2  P.  &  M.  c  13,  and  2  &  3  P.  &  M.  c. 
10,  to  render  it  inadmissible.  Surely,  as  the  learned  judge  observed,  if  what  a 
man  says,  though  not  reduced  into  writing,  may  be  given  in  evidence  against  him, 
*4^n  ^  fortiori  what  he  says,  when  reduced  into  *writing,  and  afterwards  admitted 
-'  by  parol  to  be  true,  is  admissible.  But  where  the  clerk  of  the  magistrate 
stated  that  he  took  down  the  examination  from  the  mouth  of  the  prisoner,  and  that 
it  was  afterwards  read  over  to  him,  and  he  was  told  he  might  sign  it  or  not  as  he 
pleased,  and  he  declined  to  sign  it;  Wood,  B.,  was  of  opinion  that  the  document 
could  not  bo  read;  "In  Lambes  case,*'  said  the  learned  Baron^  "the  prisoner,  when 
the  examination  was  read  over  to  him,  said  it  was  true;  an^  here,  if  the  prisoner 
had  said  so,  the  case  might  have  been  difrerent."(/;)  AVhere  the  solicitor  for  the 
prosecution,  on  the  examination  of  the  prisoner  before  a  magistrate,  at  the  desire  of 
the  latter,  took  minutes  of  the  examination  in  writing,  which  were  read  over  to  the 
prisoner,  who  said,  "It  is  all  true;*'  but  when  they  were  read  over  to  him  again 
after  an  interval  of  a  few  hours,  said  that  part  of  them  was  not  true,  and  refused  to 
sign  them ;  it  was  held  that  these  minutes  might  be  read  in  evidence.(/) 

The  distinction  in  these  cases  appears  to  have  been  that,  if  the  prisoner  admitted 
the  examination  to  be  correct,  the  examination  itself  might  be  read  in  evidence; 
but  if  the  prisoner  declined  to  sign  it,  or  did  not  admit  it  to  be  correct,  the  writtei 
examination  could  not  be  read  in  evidence,  but  it  might  be  used  to  refresh  thi 
memory  of  a  witness  who  might  state  what  the  prisoner  said.     A  statement  mad< 
before  a  magistrate  having  been  taken  down  in  writing  and  read  over  to  the 
soner,  he  was  asked  to  sign  it;  he  asked  whether  he  was  bound  to  sign  it  or  n 
and  being  told  that  be  was  not,  he  said  he  had  rather  not  sign  it;  and  Littlcdal^ 
J.,  was  clearly  of  opinion,  both  upon  the  cases  and  on  principle,  that  the  examins=- 
tion  was  not  admissible. (n?)     So  where  the  examination  of  a  prisouer  having 
taken  down  in  writing  before  a  magistrate,  he  was  neither  asked  to  sign  it,  nor  w^       u 
it  read  over  to  him;  Littledale,  J.,  refused  to  allow  the  examination  to  be  read 
evidence.(7i)     So  where  a  statement  made  by  a  prisoner  before  a  magistrate 
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ig)  3  Stark.  Ev.  787.  (h)  11  k  12  Vict.  c.  42,  a.  18,  ante,  p.  439. 

{ I)  See  the  form  in  the  schedule,  antr^  p.  440. 

(/)  2  Leach  5.'>2. 

{k)  Rex  r.  Telicote,  2  Stark.  N.  P.  C.  483  (3  E.  C.  L.  R.)  ;  Foster's  case,  1  Lewin  — ««; 
Hirst's  case,  Ibid.     See  also  Rex  v.  Rennet,  2  Leach  553,  note  (a).     In  Rex  v.  Jones,  "3"  C. 
k  P.  'J3!)  (32  E.  C.  L.  R.),  upon  an  indictment  for  murder,  the  court  allowed  evidenc^^  to 
be  given  of  the  examination  of  the  prisoner  before  a  magistrate,  taken  at  several  tioK^e^, 
and  reduced  to  writing  by  him  ;   the  prisoner  had  declined  to  sign  it,  on  its  being  c^^m- 
pleted  and  read  over  to  him  ;  but  acknowledged  it  contained  what  he  had  stated,  altba  ufi 
he  afterwards  said  there  were  many  inaccuracies  in  the  statement  he  bad  given.      IbB 
writing  was  not  admitted  as  documentary  evidence,  but  as  a  memorandum  to  refresla    the 
memory  of  the  magistrate,  who  gave  parol  evidence  of  the  prisoner's  statement. 

(/)  Thomas's  case,  2  Leach  637.     See  also  Bradbury's  case.  Ibid.  G39.  note  (a). 

(m)  Rex  r.  John  Sykes,  Shrewsbury  Lent  Ass.  1830.     Lambe's  case,  and  Rex  r.  Telicot^ 
ntpra,  were  cited.     MSS.  C.  S.  G. 

(n)  Rex  r.  Samuel  Wilson,  Shrewsbury  Spr.  Ass.  1830,  MSS.  C.  S.  O.    Neither  in  till 
case,  nor  in  Rex  v.  Sykes,  nor  as  far  as  appears  in  Rex  r.  Telicote,  was  it  proiMMed  to 
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taken  down  by  the  clerk,  and  read  over  to  the  prisoner,  but  not  signed  by  him,  Pat- 
teflon,  J.,  thought  that  it  would  be  the  more  safe  course  that  this  examination  should 
not  be  read ;  but  that  the  clerk  to  the  magistrate  by  whom  it  was  taken  should 
refresh  his  memory  from  it.(o)  But  where  a  prisoner  *was  before  the  mag-  r^^eiy 
istrate  on  two  days,  and  all  that  he  said  the  first  day  was  taken  down  in  ^ 
writing  and  read  over  to  him,  and  he  was  asked  whether  it  was  correct  or  not,  and 
he  said  it  was ;  and  on  the  second  day  he  was  asked  to  sign  this  statement,  but  he 
refused  to  do  so ;  and  it  was  objected  that  it  was  inadmissible,  as  he  had  refused  to 
sign  the  examination  ]  Bosanquet,  J.,  said,  ^^  If  minutes  only  of  what  a  prisoner  says 
are  taken  down,  and  not  read  over  to  him,  although  they  could  not  be  read  as  evi- 
dence against  him,  yet  they  might  be  used  to  refresh  the  memory  of  the  witness  as 
to  what  the  prisoner  said.  In  this  case  the  prisoner  admitted  that  the  examination 
was  correct ;  where  that  is  the  case  I  have  always  understood  that  it  was  a  settled 
point  that  the  examination  should  be  received/'(  p) 

Where  the  prisoner  had  been  examined  before  the  Lords  of  the  Council,  and  a 
witness  took  minutes  of  his  examination,  which  were  neither  signed  by  him,  nor 
read  over  to  him  after  they  were  taken  ;  it  was  held  that,  though  they  could  not  be 
admitted  in  evidence  as  a  judicial  examination,  yet  the  witness  might  be  allowed  to 
refiresh  his  memory  with  them,  and,  having  looked  at  them,  to  state  what  he  believed 
was  the  substance  of  what  the  prisoner  confessed  in  the  course  of  the  exami nation. (^) 
And  if  an  examination  before  a  justice  of  the  peace  be  taken  in  writing,  under  such 
circumstances  of  irregularity  as  preclude  the  writing  from  being  itself  given  in  evi- 
dence, yet  it  may  be  proved,  as  at  common  law,  by  some  one  who  was  present,  as  far 
IS  his  recollection  will  enable  him  to  state,  that  he  beard  the  prisoner  make  the 
confession,  and  if  he  were  the  person  who  wrote  down  the  examination,  he  may 
refresh  his  memory  with  it.     Thus  where  the  prisoner  had  refused  to  sign  his 
examination  before  the  magistrate,  or  to  admit  its  truth,  Bayley,  J.,  allowed  parol 
^dence  to  be  given  of  the  prisoner's  statement,  and  permitted  the  magistrate's 
clerk  to  read  over  the  examination  to  refresh  his  memory.(r)     And  in  another  case 
j^ley,  J.,  did  the  same  thing,  and  further  held,  that  if  the  clerk  who  took  it  down 
•t  the  time  could,  on  referring  to  it,  recollect  its  contents,  he  might  read  it.(«)  And 
^  where  on  an  indictment  for  murder  the  examination  of  the  prisoner  by  the  coro- 
ner was  inadmissible  on  account  of  an  irregularity  in  the  mode  of  taking  it,  and 
^wereupon,  for  the  prosecution,  it  was  proposed  to  ask  the  coroner  what  ther  prisoner 
^id  on  the  occasion  of  his  examination,  and  this  was  objected  to,  as  being  properly 
^e  subject  of  the  writing,  and  if  that  was  not  admissible,  the  inferior  evidence  of 
^fce  witness's  recollection  must  be  rejected ;  Tindal,  C.  J.,  overruled  the  objection, 
^d  the  coroner  stated  from  memory  so  much  of  what  the  prisoner  said  as  was  in- 
qoired  into.(0 

Where  a  prisoner  had  been  examined  before  a  magistrate,  and  his  examination 
'educed  into  writing  by  the  magistrate's  clerk,  but  nothing  appeared  in  the  face  of 
^e  paper  to  show  that  it  was  an  ^examination  taken  on  a  charge  of  felony,  r^c 4 bq 
^  that  the  magistrates  who  signed  it  were  then  acting  as  magistrates ;  Patte-  ^ 
•on,  J.,  said,  "  The  clerk  to  the  magistrates  may  be  called  to  prove  what  the  prisoner 
^id,  and  refresh  his  memory  from  the  paper ;''  and  this  was  done.(ii) 

We  have  seen  that  the  proper  time  for  taking  the  examination  of  a  prisoner  by  a 
^i^gistrate,  is  afler  the  witnesses  have  been  examined,  and  he  has  heard  what  they 
have  to  8ay.(t7)     A  statement,  therefore,  made  by  a  prisoner  before  that  time, 

(iTe  evidence  bj  parol  of  what  the  prisoner  said.  The  only  point,  therefore,  decided  in 
^heie  cases  was  that  an  examination  neither  assented  to  as  correct  nor  signed  by  the 
prisoner  is  not  admissible  <u  an  examination  duly  taken  under  the  statute  before  a  magis- 
trate.   C.  S.  G. 

(o)Rexv.  Pressly,  6  C.  &  P.  183  (25  E.  C.  L.  R).  It  has  been  well  observed,  that  in 
Ibis  ctie  '*  ft  was  of  no  practical  importance  which  course  was  adopted,  but  there  appears 
ao  reason  for  treating  a  prisoner's  examination,  which,  although  not  signed  by  him,  com- 

k       ?licfl  with  all  the  requisites  ot  the  statute,  as  an  informal  document:"  Rose.  Gr.  E?.  58. 

i  [p)Viti  V.  Uriah  Daniel,  Monmouth  Spr.  Ass.  1831,  MSd.     C.  S.  G. 

\        It)  Layer's  case,  16  How.  St.  Tr.  215.  (r)  Dewhurst's  case.  1  Lew.  47. 

M        {•)  Hirst's  case,  1  Lew.  47.  ((j  Rex  v.  Reed,  M.  k  M.  403. 

m        l>)Itez  9.  Tarrant,  6  C.  &  P.  182  (25  E.  C.  L.  R.). 

'm       Wince, p.  448. 
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although  taken  in  writing,  was  not,  properly  speaking,  an  examination  within  the 
7  Geo.  4,  c.  64,  and  consequently  was  not  admissible  in  evidence  as  an  examination 
of  the  prisoner.     But  although  an  opinion  was  once  intimated  that  "  nothing  which 
a  prisoner  stated  before  he  knew  what  the  evidence  against  him  was  oagbt  to  be 
used  to  criminate  h\m^'\w)  yet  it  is  clearly  settled  that  any  statement  made  by  a 
prisoner,  before  a  magistrate,  and  taken  in  writing,  though  inadmissible  as  an  ex- 
amination, may  be  proved  by  the  person  who  took  it  down,  he  refreshing  his  memory 
by  the  written  paper.     The  prisoner  and  his  younger  brother  had  been  in  custody 
since  the  17th  of  May,  and  various  depositions  had  been  taken  between  that  day 
and  the  21st,  on  which  day  several  depositions  were  taken  in  the  preBence  of  the 
prisoner,  and  the  younger  brother  was  about  to  state  a  confession  made  to  him  by 
the  prisoner  on  the  previous  evening,  when  the  prisoner  interrupted  him  and  made 
a  full  confession  of  his  guilt,  which  the  magistrate's  clerk  immediately  reduced  into 
writing,  and  it  was  read  over  to  the  prisoner,  who  put  his  mark  to  it,  and  it  was 
attested  by  the  clerk  :  ^^  Taken  and  signed  by  the  said  B.,  in  the  presence  of/'  &c. 
On  subsequent  days,  other  depositions  were  taken,  some  in  the  presence,  and  some 
in  the  absence,  of  the  prisoner.     It  was  objected,  that  the  confession  was  inad- 
missible, first,  because  it  was  made  before  all  the  evidence  was  gone  through,  and  on 
this  point  Ri'x  v.  Fagg(x)  was  relied  upon ;  secondly,  that  some  of  the  depositions 
were  taken  in  the  absence  of  the  prisoner ;  thirdly,  that  there  were  interlineations 
and  erasures  ;  fourthly,  that  there  was  a  false  attestation ;  and  lastly,  that  as  the  best 
evidence  must  be  given,  if  the  paper  was  inadmissible,  the  parol  statement  of  the 
clerk  was  not  receivable  ;  but  Gasclee.  J.,  having  consulted  Lord  Tenterden,  C.  J., 
said,  ^^  Lord  Tenterden  agrees  with  me,  that  the  opinion  of  Mr.  B.  Garrow,  in  Rex 
V.  Fagg,  is  much  too  general,  as  it  would  go  to  exclude  any  acknowledgment 
niAKQ-}  *^^  E^il^  made  by  a  prisoner  to  a  constable.     He  also  agrees  with  me  that  the 
-I  interlineations  and  erasures  are  cured  by  the  attestation,  which  cannot  be 
called  a  false  attestation,  though  it  would  have  been  more  regular  to  have  said  that 
the  prisoner  put  his  mark,  as  is  customary  in  affidavits  in  the  superior  coarts.     We 
are  both  of  opinion  that  it  is  no  objection  that  some  of  the  depositions  were  taken 
in   the  absence  of  the  prisoner.     We  are  also  both  of  opinion  that  the  confession 
may  be  repeated  by  the  magistrate's  clerk  who  heard  it,  and  that  he  may  refresh 
his  memory  by  the  aid  of  the  written  paper."(y)     So  where  the  prisoner  was  asked 
at  the  end  of  the  evidence  of  one  of  the  witnesses  against  him  whether  be  wished 
to  ask  the  witness  any  questions,  and  he  did  not  ask  the  witness  any  questions,  but 
made  a  statement,  which  was  taken  down  by  the  magistrate's  clerk,  and  signed  by 
the  magistrate,  but  not  by  the  prisoner,  and  no  caution  had  at  that  time  been  given 
to  the  prisoner ;  Patteson,  J.,  suid,  ^^  This  b  not  evidence  in  itself;  but  if  some  one 
is  here  who  was  present,  and  heard  the  prisoner  make  this  statement,  that  person 
may  be  called  to  give  evidence  of  it,  and  may  be  allowed  to  refresh  his  memory  from 
what  is  written  on  the  depositions ;"  and  the  clerk  to  the  magistrate  was  called, 
and  proved  the  statement,  refreshing  his  memory  by  what  he  had  written  in  th< 
depositions,  (z) 
The  prisoner  was  indicted  for  receiving  goods  knowing  them  to  have  been  stolei^^ 

(tr)  Per  Garrow,  B.,  in  Rex  v.  Fagg,  4  C.  &  P.  566  (19  E.  C.  L.  R.).    The  statement   ^^z- 
the  prisoner  in  this  case  was  made  before  the  evidence  in  support  of  the  charge  had  be^n 
gona  through,  and  Garrow,  B.,  strongly  inclined  to  think  it  was  inadmissible,  and  al^er 
making  the  observation  stated  in  the  text,  censured  the  taking  such  a  statement  from  the 
prisoner.     The  censure  might  well  have  been  spared,  as  it  is  undoubtedly  most  proper  Tot 
the  magistrate  to  take  down  whatever  a  prisoner  may  say  of  his  own  accord,  at  any  time 
during  the  progress  of  the  investigation  of  the  case  before  him,  and  cases  frequently  ocear 
where  prisoners  volunteer  statements  long  before  the  witnesses  against  them  have  been  <x- 
amined.     In  Rex  v.  Mellor,  Stafford  Sum.  Ass.  1833,  each  of  the  prisoners  as  soon  uthty 
got  before  the  magistrate  made  a  statement,  and  upon  such  statement  each  of  them  vis 
convicted  before  Gurney,  B.     In  Reg.  r.  Watson,  3  C.  &  K.  Ill,  injra,  Patteson,  J  t  ■f*^ 
''  In  cases  like  this  the  prisoner  ought  to  be  first  told,  that  that  was  not  the  proper  tint 
for  him  to  make  a  statement,  and  that  the  preceding  note  ought  to  be  qualified  to  tkit 
extent." 

(a:)  Supra. 

(y)  Rex  V.  Bell,  5  C.  &  P.  162  (24  E.  C.  L.  R.). 

(2»  Reg.  V.  Watson,  3  C.  &  K.  II  I. 
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There  waa  a  second  indictmeDt  against  him  for  breaking  into  and  stealing  from  a 
church.  When  examined  before  the  magistrate  on  this  second  charge,  he  made  a 
oonfeesioQ  as  to  the  first  charge.  This  was  taken  down  in  the  usual  manner,  read 
over  to  the  prisoner,  and  signed  by  the  magistrate ;  but  the  prisoner  refused  to  sign 
it  It  was  objected  that  the  7  Geo.  4,  c.  64,  only  made  these  confessions  evidence, 
on  the  authority  of  the  magistrate's  signature,  when  the  confession  was  made  on  an 
examination  having  reference  to  the  charge  in  support  of  which  the  confession  was 
sought  to  be  given  in  evidence.  Erie,  J.,  held  that  it  mattered  not  for  what  pur- 
pose the  confession  was  made ;  if  it  were  made  before  a  magistrate,  taken  down  in 
the  regular  manner,  and  received  the  magistrate's  signature,  it  thereby  became  valid 
evidence  against  the  prisoner  upon  the  trial  of  any  other  charge  than  that  upon  the 
examination  in  reference  to  which  such  confession  had  been  made.(a) 

An  examination  before  a  magistrate  must  not  be  upon  oath;  and  when  an 
examination  previous  to  committal  purports  to  have  been  taken  upon  oath,  evidence 
has  been  held  inadmissible  to  show  that  in  fact  it  was  not  so  taken. (6) 

It  is  said  by  Lord  Hale,(r)  and  upon  his  authority  it  is  so  laid  down  in  the  sub- 
sequent treatises  on  the  subject,  that  an  examination  taken  before  a  magistrate,  in 
order  to  be  read  in  evidence  against  a  prisoner,  must  be  proved  on  oath  by  the 
magistrate  that  took  it,  or  the  clerk  that  wrote  it,  to  have  been  truly  taken. 

And  where,  at  the  close  of  the  case  for  the  prosecution,  the  '^'examination  r^^^A 
of  one  of  the  prisoners  was  offered  in  evidence  against  him,  and  a  person  who  ^ 
was  present,  and  saw  the  prisoner  and  the  magistrate  sign  the  examination,  and 
heard  the  prisoner  cautioned,  was  called  to  prove  these  facts ;  it  was  objected,  upon 
the  authority  of  Lord  Halo,  that  this  writing  was  inadmissible,  unless  either  the 
magistrate  or  his  clerk  proved  that  the  examination  was  properly  taken ;  and  Pat- 
teson,  J.,  afier  saying  that  his  own  opinion  was  strongly  opposed  to  such  a  doctrine, 
yielded  nevertheless  to  the  authority  of  Lord  Hale,  and  refused  to  admit  the 
examination,  but  added  that,  had  it  appeared  that  the  question  had  mainly  turned 
npon  the  admission  or  rejection  of  the  examination,  he  would  have  received  the 
evidence,  and  reserved  the  point,  and  that  he  by  no  means  wished  his  present 
decision  to  be  decided  as  a  precedent. (c?) 

Where  on  an  indictment  for  larceny  it  was  proposed  to  put  in  the  prisoner's 
examination  before  the  magistrate,  and  to  prove  it  by  a  bystander;  but  the  examina- 
tion had  the  prisoner's  mark  to  it  only;  Lord  Denman,  C.  J.,  refused  to  receive  the 
evidence,  unless  it  were  proved  by  the  magistrate  or  his  clerk ;  he  observed  that  the 
necessity  of  proving  the  deposition  in  this  manner  had  been  doubted,  but  the  dis- 
tinction appeared  to  him  to  be  that,  where  the  examination  of  a  prisoner  before  a 
Bugistrate  is  taken  down  in  writing  and  signed  with  the  prisoner's  name,  it  need 
not  be  proved  by  the  magistrate  or  his  clerk ;  but  if  not  signed  by  him,  or  if  his 
.  mark  only  be  attached  to  it,  it  is  necessary  to  be  proved  by  the  magistrate  or  the 
clerk;  for  if  the  prisoner  signs  his  name,  this  implies  that  he  can  read,  and  that  he 
hu  read  the  examination,  and  adopted  it.     But  if  he  has  not  signed  it,  or  has  only 
pat  his  mark,  there  are  no  grounds  to  infer  that  he  can  read,  or  that  he  knows  the 
ccmtents,  and  no  person  can  swear  that  the  examination  has  been  correctly  read  over 
to  hun,  except  the  person  who  read  it.(c) 

(a)  Reg.  V,  Pomeroj,  1  Cox  C.  C.  231.     The  constable  proved  the  facta  in  this  case. 

(6)  Ante,  p.  407.  (c)  2  P.  C.  62,  284. 

{d)  Rex  V.  Richards,  1  M.  B  Rob.  396,  note. 

(e)  Rex  V.  Chapel,  1  M.  &  Rub.  395,  Aug.  11,  1834.  In  Smith's  case,  2  Lew.  139,  a 
"^tiog  purporting  to  be  the  examination  of  a  prisoner,  and  to  bear  his  mark,  was  ten- 
ured in  evidence,  and  the  magistrate's  signature  proved  by  a  bystander,  who  stated  that 
tke  clerk  was  writing  when  the  prisoner  was  examined,  and  when  the  examination  was 
fittiihed  he  repeated  to  the  prisoner,  apparently  from  the  paper,  what  the  prisoner  had 
**id,  and  the  prisoner  then  put  his  mark  to  the  paper  ;  but  whether  the  prisoner's  state- 
laeat  was  taken  down  correctly,  or  at  all,  he  had  no  means  of  judging.  Rex  v.  Cbappel 
'^u  cited,  but  Parke,  B.,  was  disposed  to  admit  the  examination,  as  he  thought  there  was 
^^cmi primd  fade  evidence  that  the  prisoner's  examination  was  taken  down  in  fact,  as 
UeUw  requires,  and  if  so,  that  it  must  be  presumed  to  have  been  taken  down  correctly, 
^d  read  over  correctly,  until  the  contrary  was  proved.  He  conferred  with  Lord  Den- 
>^a,  G.  J.,  who  entertained  doubts  about  the  propriety  of  his  former  opinion,  and  thought 
^t  fit  for  the  eoniideration  of  the  judges ;  but  as  the  examination  was  not  essential  in  the 
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On  the  trial  of  a  Dutchman  it  was  proved  that  his  statement  was  taken  down  bj 
the  magistrate's  clerk,  who  bad  since  died,  and  that  it  was  handed  to  the  prisoner, 
who  put  his  mark  to  it ;  but  the  witness  would  not  swear  to  the  mark.  The  signa- 
ture of  the  justice  was  proved;  and  an  interpreter,  who  had  translated  to  the 
*4rt1  P^'^^"^'^  ^^^  ^^^^  ^^^^  place,  after  reading  the  examination  over,  stated  that 
^  he  heard  the  prisoner  make  a  statement  in  *Dutch ;  that  he  translated  it, 
and  saw  the  clerk  write  the  translation  down,  and,  to  the  best  of  his  belief,  the 
words  in  the  statement  produced  were  the  English  words.  Erie,  J.,  read  the  note  (c), 
which  was  the  same  in  the  last  edition,  and  admitted  the  statement.(y) 

And  where  a  constable  swore  that  he  heard  the  prisoner  make  her  statement,  and 
saw  the  magistrate  take  it  down,  and  that  it  was  read  over  to  her  by  the  magistrate, 
and  she  put  her  mark  to  it,  afler  which  the  constable  put  his  name  to  it  as  attesting 
the  mark,  and  the  magistrate  signed  the  examination  as  taken  before  him ;  but  the 
constable  did  not  see  the  contents  of  the  paper  which  the  clerk  read  over ;  Vaughan, 
J.,  and  Patteson,  J.,  were  of  opinion  that  the  examination  was  sufficiently  proved; 
and  Patteson.  J.,  said  he  was  by  no  means  satisfied  that  it  was  in  any  case  necessarj 
to  call  either  the  magistrate  or  his  clerk.  Some  of  the  books  did  indeed  so  lay 
down  the  rule,  and  he  had  reluctantly  yielded  to  their  authority  on  a  recent  trial  on 
the  Western  Circuit ;( g')  not,  however,  without  expressing  great  doubt  as  to  the 
propriety  of  such  a  rule.  The  present  case  was,  however,  quite  distinguishable 
from  that ;  here  there  was  an  attesting  witness,  who  had  been  called  to  prove  the 
fact  which  he  attested.  He  was  clearly  of  opinion  that  the  examination  so  authen- 
ticated, was  admissible  in  evidence  against  the  prisoner.(/i) 

There  are,  however,  many  cases,  some  decided  previously  and  some  subsequently 
to  those  which  have  been  mentioned,  which  show  that  it  was  not  necessary  to  call 
either  the  magistrate  or  his  clerk,  who  took  down  the  prisoner's  statement,  but  that 
it  was  sufficient  to  call  a  person  who  was  present,  to  prove  the  taking  of  the  exami- 
nation and  the  signature  of  the  magistrate. (i) 

Thus  where  on  an  indictment  for  murder  it  appeared  that  the  prisoner's  examina- 
tion had  been  taken  down  by  the  magistrate's  clerk,  who  was  not  present  to  authen- 
ticate it  when  produced  at  the  trial ;  and  it  was  objected  that  it  could  not  be  received 
in  evidence,  although  the  magistrate  before  whom  it  was  taken  had  signed  it,  and 
was  present  to  prove  his  signature ;  Holroyd,  J.,  held  it  to  be  sufficient,  and  it  was 
read.(y)     And  so  where  a  constable,  who  was  at  the  magistrate's  whilst  the  pri- 
soner was  under  examination,  was  in  and  out  of  the  room  backwards  and  forwards, 
and  absent  at  a  time  as  much  as  two  or  three  minutes  together,  but  saw  the  exami- 
nation signed;  Bolland,  B.,  held  that  the  examination  was  admissible,  as  it  most  be 
presumed  that  the  magistrate  had  done  his  duty.(A;)     So  where  the  examination 
produced  purported  to  be  the  examination  of  the  prisoner,  and  was  signed  by  the 
magistrate  and  also  hy  the  prisoner ;  but  there  was  no  proof  either  that  it  was  taken 
*4.r^1   ^^^™  ^^^  prisoner's  mouth,  or  that  he  had  stated  the  facts  that  were  oon- 
''^  tained  in  it;  Parke,  J.,  *was  of  opinion  that  the  proof  of  the  two  hand- 
writings was  sufficient,  and  he  allowed  the  examination  to  be  read  in  eTidence.(/]ki 
So  where  the  only  evidence  in  court,  in  addition  to  proof  that  it  was  the  examina.  ^ 
tion   of  the  particular  prisoner,  was  that  of  a  person  who  knew  the  magistrate'    - 
handwriting,   by  which  the  examination  was  authenticated;    Bosanquet,  J.,  an 
Alderson,  B.,  intimated  an  opinion,  that  the  statement  might  be  read  on  proof  ^cjf 


present  case,  Parke,  B.,  rejected  it,  iutimating,  that  in  any  case  in  which  it  was  neccss&i^  ^«j 
he  would  admit  it,  and  take  the  opinion  of  the  judges. 

(/)  Reg.  V.  Christance,  1  Cox  C.  G  143.         (g)  Rex  v.  Richards,  supra,  note  {d). 

\h)  Rex  t'.  Hope,  1  M.  k  Rob.  396,  note;  s.  c,  7  C.  &  P.  136  (32  E.  C.  L.  R.),  Feb.  f 
1834.  In  Rex  v.  Taylor,  7  C.  &  P.  136,  note,  tried  before  Patteson,  J.,  a  statement  m^n^de 
by  a  prisoner  similarly  proved  was  read  without  objection. 

(t)  It  should  seem  that  proof  of  the  maj^istrate's  signature  alone  would  notbe  soflSci^^ot, 
as  that  would  only  show  that  he  had  signed  the  examination  of  a  person  of  the  9WL,mt 
name  as  the  prisoner,  but  that  there  must  be  some  evidence  of  the  examination  being  ^lut 
of  the  prisoner.     C.  S.  G. 

(/)  Hobson's  case,  I  Lew.  66,  1823. 

Ik)  Rex  r.  Thomas  Haines,  Shrewsbury  Spr.  Ass.  1830,  MSS.   0.  S.  Q. 

(/)  Priestley's  case,  1  Lew.  74,  1831.  i 
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the  iii:igi9trate*s  haDdwriiing,  od  the  ground  that  the  law  required  the  m^strate  to 
certify  that  it  hud  been  duly  taken ;  and  Alderson,  B.,  likened  it  to  the  case  of  an 
affidavit,  where  proof  of  the  magistrate's  handwriting  was  evidence  of  the  party's 
having  been  sworn.  The  learned  judges,  in  reference  to  Lord  Hale's  doctrine,(m) 
said,  it  could  not  be  intended  that  the  magistrate  or  his  clerk  must  be  called,  on 
account  of  their  office,  but  that  any  one  who  could  show  that  the  examination  was 
duly  taken  would  be  sufficient.  The  confession,  however,  was  not  read,  but  the  pri- 
soner was  convict<Hl  on  other  evidence.(7i)  So  where  the  prisoner's  statement  before 
the  committing  magistrate  was  proved  by  a  witness,  who  deposed  to  the  signatures 
of  the  magistrate  and  prisoner ;  Lord  Denman,  C.  J.,  held  that  it  might  be  given  in  evi- 
dence without  calling  the  magistrate  or  his  clerk. (o)  So  where  neither  the  magis- 
trate nor  his  clerk  were  in  court,  but  a  constable  swore  that  he  was  before  the  magis- 
trate, and  heard  the  statement  of  the  prisoner  read  over  to  him  by  the  clerk,  and 
proved  the  handwriting  of  the  magistrate  to  the  depositions  returned  to  the  court ; 
Parke,  6.,  allowed  the  prisoner's  statement  to  be  read  against  hiin.(^)  So  where 
on  an  indictment  for  attempting  to  set  fire  to  a  house  it  appeared  that  the  prosecutor 
was  present  at  the  examination  before  the  magistrate,  and  proved  that  the  prisoner 
made  a  statemint,  which  was  taken  down  and  read  over  to  her  by  the  magistrate, 
and  to  which  she  made  her  mark,  and  the  magistrate  signed  it,  and  the  prosecutor 
knew  the  examination  to  be  the  same,  as  his  own  deposition,  with  the  signature  to 
it,  was  on  the  same  piece  of  paper;  Coltman,  J.,  held  that  the  statement  might  be 
given  in  evidence,  without  calling  either  the  magistrate  or  his  clerk.(y) 

But  we  have  seen  that  by  the  11  &  12  Vict.  c.  42,  s  18,  where  a  prisoner's  exami- 
nation is  returned  with  the  depositions,  and  is  in  the  proper  form,  it  is  admissible 
without  any  proof  of  the  prisoner's  or  magistrate's  signatures. (r) 

*But  if  there  be  any  erasures  or  interlineations  in  the  examination,  the 
person  who  took  it  down  ought  to  be  called  to  explain  them.  Upon  an 
indictment  for  murder,  it  was  proposed  to  prove  the  prisoner's  examination  before 
the  coroner,  by  evidence  of  the  handwriting  of  the  latter,  and  by  calling  a  person 
who  was  present  at  the  examination ;  but  it  appearing  that  there  were  certain  inter- 
lineations in  the  examination,  Lord  Lyndhurst  said  he  thought  that  the  clerk  who 
had  taken  down  the  examination  ought  to  be  called,  and  the  evidence  was  with- 
drawn.(«) 

Where  the  examination  of  a  prisoner  has  been  regularly  taken,  and  is  regularly 
proved,  it  is  read  by  the  officer  of  the  court.  But  where  the  written  statement  of 
a  prisoner  before  a  magistrate  is  inadmissible  by  reason  of  any  irregularity  in  the 
tAking  of  it,(/)  or  because  the  prisoner  neither  assents  to  the  correctness  of  the 

(m)  SuprOj  note  (<r),  p.  459. 

(n)  Rex  V.  Foster,  7  C.  &  P.  148  (32  E.  C.  L.  R.),  Aug.  20,  1835.  It  is  not  stated  whether 
tbe  eiamination  was  signed  by  the  prisoner,  or  whether  the  witness  who  proved  that  it 
W&8  the  examination  of  the  prisoner  heard  it  taken  or  read  orer  to  her.  In  Rex  v.  Spen- 
cer, 1  C.  ft  P.  260  (12  E.  C.  L.  U.),  which  was  an  indictment  for  perjury  in  an  answer  in 
Chancery,  Lord  Tenterden,  C.  J.,  said,  "The  courts  always  give  credence  to  the  signature 
of  the  magistrate  or  commissioner;  and  if  his  signature  to  the  jurat  is  proved,  that  is  suf- 
ficient evidence  that  the  party  was  duly  sworn."  The  distinction  between  an  affidavit  and 
*Q  eumination  of  a  prisoner  consists  in  this,  that  the  affidavit  is  prepared  by  or  on  the 
^balf  of  the  party  making  it;  the  examination  of  a  prisoner  is  taken  down  by  the  magis- 
trate or  his  clerk;  in  the  one  case,  therefore,  the  correctness  of  the  statement  depends  oa 
the  party  making  the  affidavit;  in  the  other,  on  the  magistrate  or  his  clerk.     C.  8.  G. 

(0)  Rex  V.  Rees,  7  C.  &  P.  568  (32  E.  C.  L.  R.),  July  26,  1836. 

ip)  Rex  V.  Reading,  7  C.  &  P.  649,  Dec.  16,  1836. 

(q)  Reg.  V.  Hearn,  C.  &  M.  109,  1841  (41  E.  G.  L.  R.). 

(r)  AnU,  p.  440,  442,  443. 

(i)  Brogan's  case.  Rose.  Or.  Ev.  61, 1834.  In  Reg.  v.  Dwyers  and  others,  tried  for  murder, 
^acester  Sum.  Ass.  1843,  the  deposition  of  the  deceased  was  proved,  and  the  name  of 
^s  prisoner  was  interlined,  and  the  clerk  who  proved  the  deposition  explained  that  the 
^eeaied  in  the  first  instance  did  not  speak  to  that  prisoner,  but  after  the  examination  had 
l^nall  taken  down,  on  his  attention  being  directed  to  that  prisoner,  ho  identified  him  as 
oae  of  tbe  persons  who  bad  injured  him.  A  stronger  instance  to  show  the  necessity  of 
^  clerk'i  attending  could  hardly  be  conceived.    G.  S.  G. 

(0  B«z  V,  Reed,  M.  k  M.  403,  Tindal,  G.  J. ;  Rex  v.  Bell,  5  G.  ^  P.  162  (24  E.  G.  L.  R.), 
•Me,  p.  459. 
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examination  nor  signs  itXu)  the  proper  coarse  is  for  the  magistrate,(i7)  or  his 
clerk, (it)  who  took  down  the  statement  in  writing,  to  refresh  his  memory  with  it, 
and  state  what  the  prisoner  said. 

So  where  a  statement  is  made  before  the  time  for  taking  the  prisoner's  examina- 
tion, the  proper  course  is  for  the  person  who  took  it  down  to  give  evidence  of  what 
the  prisoner  said,  refreshing  his  memory  with  his  notes. (x) 

But  if  a  statement  is  signed  by  a  prisoner,  or  he  makes  his  mark  to  it^  it  is  the 
proper  course  for  the  oflftcer  of  the  court  to  read  it.(y) 

Where  the  examination  of  a  prisoner,  put  in  on  the  part  of  the  proBecution, 
expressly  refers  to  the  deposition  of  a  witness,  the  prisoner  has  a  right  to  have  that 
deposition  read  in  explanation  of  his  examination.  On  the  part  of  the  prosecution, 
the  examination  of  a  defendant,  taken  before  a  magistrate,  was  put  in,  and  in  it 
the  defendant  stated  that  the  deposition  of  a  witness,  which  had  been  taken  at  the 
same  time,  and  before  the  same  magistrate,  was  correct.  Patteeon,  J.,  held  that 
the  deposition  of  the  witness  might  be  put  in  and  read  as  a  part  of  the  defendant's 
statement,  although  the  witness  had  been  examined  on  the  trial  as  a  witness  for  the 
prosecution,  and  although  possibly  his  deposition  might  have  the  effect  of  contra- 
dicting his  evidence  on  the  triaJ.(£)  But  unless  the  examination  of  a  prisoner 
specifically  refers  to  the  deposition  of  a  particular  witness,  patting  in  the  examina- 
*4Rdl  ^^^°  ^^  *'^®  prisoner  on  the  part  of  the  prosecution  will  not  entitle  the  *pri- 
-'  soner  to  have  any  of  the  depositions  read,  although  they  were  all  taken 
before  the  prisoner  made  his  statement.(a) 

The  circumstance  of  some  part  of  the  prisoner's  statement  being  omitted  by  the 
magistrate,  would  not,  it  seems,  render  the  examination  inadmissible  if  it  had  been 
read  over  to  the  prisoner,  and  he  has  assented  to  its  correctness. (6) 

The  prisoner  is  not  to  be  precluded  from  showing,  if  he  can,  that  omissions  have 
been  made  to  his  prejudice;  for  the  examination  has  been  used  against  him  as  an 
admission,  and  admissions  must  be  taken  as  they  were  made,  the  whole  together, 
not  in  pieces,  nor  with  partial  omissions.  Even  the  prisoner's  signature  ought  not 
to  estop  him  from  proving,  if  he  can,  such  omissions;  if  the  truth  is,  that  omissions 
were  made  to  his  prejudice,  the  fact  should  be  proved,  and  the  prejudice  no  longer 
suffered  to  exist. (c) 

Where  the  prisoner  calls  witnesses  whose  evidence  is  inconsistent  with  his  state- 
ment before  the  magistrate,  the  statement  may  be  put  in  evidence  in  reply.  On  an 
indictment  for  robbery  the  prisoner's  coat  was  proved  to  have  been  bloody,  and  a 
witness  for  the  prisoner  stated  that  on  the  day  before  the  robbery  he  had  observed 
that  the  prisoner's  coat  was  bloody,  and  the  prisoner  gave  an  account  of  how  it 
became  so;  and  it  was  held  that  the  prisoner's  statement  before  the  magistrate,  in 
which  he  accounted  for  the  blood  on  his  coat  in  a  different  manner,  was  admissible 
in  reply  to  the  evidence  given  by  the  prisoner.(6?) 

The  prisoner's  statement  is  evidence  against  him,  but  not  for  him;  and  therefore 
it  cannot  be  put  in  evidence  on  his  behalf.(c) 

(u)  See  the  cases,  antej  p.  456. 

(v)  Rex  V.  Jones,  Carr.  Sup.  13  ;  7  C.  &  P.  239,  note  (a),  ante,  p.  456,  note  {k), 

(it)  Rex  V.  Watkins,  4  C.  &  P.  550  (19  E.  C.  L.  R.),  note  (6),  Bosanquet,  J. 

(x)  Rex  V.  Bell,  6  C.  &  P.  162  (24  E.  C.  L.  R.),  ante,  p.  456. 

(y)  Rex  r.  Swatkins,  4  C.  &  P.  548  (19  E.  C.  L.  R.),  Patteson,  J. 

(2)  Rex  r.  John,  7  C.  &  P.  324  (32  E.  C.  L.  R).     The  report  does  not  state  at  whose  k  ^ 
stance  the  deposition  was  put  in. 

(o)  Rex  V.  Pearson,  7  C.  &  P.  671  (32  E.  C.  L.  R.),  Law,  Recorder,  after  consulting  P  ^t- 
teson  and  Williams,  Js. 

(b)  Joy  93,  citing  Milward  v.  Forbes,  4  Esp.  170,  where  an  examination  of  the  defeodjB^ot 
before  commissioners  of  bankrupt  was  admitted  in  evidence  by  Lord  EUenborougb,  C«  J., 
although  it  was  proved  that  the  defendant  had  said  more  than  was  taken  down,  the  com. 
missioners  having  taken  down  only  what  they  considered  relerant,  upon  the  ground  Xtut 
the  party,  having  signed  it  after  he  heard  it  so  stated  from  his  own  words,  and  read  OFfr 
to  him  before  he  signed  it,  it  must  be  taken  to  be  a  statement  of  facts  admitted  by  hlin. 

(e)  2  Phill.  Ev.  85. 

(rf )  Reg.  V.  White,  2  Cox  C.  C.  192,  Pollock,  C.  B.,  after  consulting  Coleridge,  J. 

(«)  Reg.  V.  Haines,  1  F.  &  F.  86,  Growder,  J. 
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Sec.  IIL — Depontions. 

As  examinatioDS  and  depositions  before  magistrates  originate  from  the  same  Acts 
of  Parliament,  and  are  in  some  respects  guided  bj  the  same  decisions,  it  may  be 
proper  to  consider  the  latter  immediately  afler  the  former.*  From  what  has 
alr^y  been  mentioned(a)  respecting  the  examinations  before  magistrates,  it  has 
appeared  that  by  the  1  &  2  P.  &  M.  c.  13,  and  2  &  3  P.  &  M.  c.  10,  justices  of  the 
peace  were  enabled  and  directed  to  take  the  depositions  of  witnesses  in  cases  of 
felony;  and  that  by  the  7  Geo.  4,  c.  64,  these  statutes  were  repealed  and  re-enacted 
with  an  extension  to  misdemeanors,  and  we  have  seen  that  the  *7  Geo.  4,  c.  r^iop. 
64,  is  repealed  so  far  as  relates  to  the  taking  of  the  examinations  and  in  for-  *- 
mations  against  persons  charged  with  felonies  and  misdemeanors,  by  the  11  &  12 
Vict.  c.  42,  s.  34.(6) 

By  sec.  17  of  which  Act,  "  in  all  cases  where  any  person  shall  appear  or  be 
brought  before  any  justice  or  justices  of  the  peace  charged  with  any  indictable 
offence,  whether  committed  in  England  or  Wales,  or  upon  the  high  seas,  or  on  land 
beyond  the  sea,  or  whether  such  person  appear  voluntarily  upon  summons  or  have  ' 
been  apprehended,  with  or  without  warrant,  or  be  in  custody  for  the  same  or  any 
other  offence,  such  justice  or  justices,  before  he  or  they  shall  commit  such  accused 
person  to  prison  for  trial,  or  before  he  or  they  shall  admit  him  to  bail,  shall,  in  the 
presence  of  such  accused  person,  who  shall  be  at  liberty  to  put  questions  to  any 
witness  produced  ag!iinst  him,  take  the  statement  (M.)  on  oath  or  affirmation  of 
those  who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall  put  the 
same  into  writing,  and  such  depositions  shall  be  read  over  to  and  signed  respectively 
by  the  witnesses  who  shall  have  been  so  examined,  and  shall  be  signed  also  by  the 
justice  or  justices  taking  the  same;  and  the  justice  or  justices  before  whom  any  such 
witness  shall  appear  to  be  examined  as  aforesaid  shall,  before  such  witness  is  exam- 
ined, administer  to  such  witness  the  usual  oath  or  affirmation,  which  such  justice  or 
justices  shall  have  full  power  and  authority  to  do ;  and  if  upon  the  trial  of  the  person 
BO  accused  as  first  aforesaid  it  shall  be  proved,  by  the  oath  or  affirmation  of  any 
eredible  witness,  that  any  person  whose  deposition  shall  have  been  taken  as  aforesaid 
is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  proved  that  such  depo- 
sition was  taken  in  the  presence  of  the  person  so  accused,  and  that  he  or  his  counsel 
or  attorney  had  a  full  opportunity  of  cross-examining  the  witness,  then,  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before  whom  the  same  purports 
to  have  been  taken,  is  shall  be  lawful  to  read  such  deposition  as  evidence  in  such 
prosecution,  without  further  proof  thereof,  unless  it  shall  be  proved  that  such  depo- 
sitioD  was  not  in  fact  signed  by  the  justice  purporting  to  sign  the  same."(c) 

,     "  (M.)  Depositions  of  Witnesses. 

"To  W't  1  '^^®  Examination  of  C.  D.  of  [^Farmer\  and  E.  F.  of 

*  )       \^Lahourer[^  taken  on  [OaM]  this  Day  of  in  the 

Year  of  our  Lord  at  in  the  [County]  aforesaid,  be- 

fore the  undersigned,  [O/ie]  of  Her  Majesty's  Justices  of  the  Peace  for 
the  said  \  County"],  in  the  Presence  and  Hearing  of  A.  jB.,  who  is 
charged  this  Day  before  [m«],  for  that  he  the  said  A.  B.  on 
at  [(fee,  describing  the  Offence  as  in  a  Warrant  of  Commitment]. 

"This  Deponent  C.  D.  on  his  [Oath]  saith  as  follows  [(fee,  ^stating  the  r^taa 
^^ntion  of  the  Witness  as  nearly  as  possible  in  the  words  he  uses.      When  *■ 
^  Deposition  is  complete  let  him  sign  it]. 
"And  this  Deponent  E.  F.  upon  his  Oath  saith  as  follows  [(fee] 

"  The  above  Depositions  of  C.  D.  and  E.  F.  were  taken  and  \s\con}]  before 
^tt  on  the  Day  and  Year  first  above  mentioned.  J.  aS." 

(a)  Antty  p.  436,  et  seg.  (6)  Ante,  p.  438. 

(c)The  Irish  Act,  12  k  13  Vict.  c.  69,  s.  17,  was  exactly  similar  to  this  section  except- 
ing that  it  omitted  the  words  "  or  so  ill  as  not  to  be  able  to  travel."  The  12  &  13  Vict.  c. 
^'>  wu  repealed  by  the  14  k  15  Vict.  c.  93,  and  the  present  clause  is  sec.  14  of  that  Act, 
^hich  if  fimilar  to  the  repealed  clause,  and  omits  the  same  words  as  it  did. 

^ There  can  be  no  depositions  in  criminal  cases  without  the  consent  of  the  defendant: 
^«opie  p.  Bettell,  3  Hill  289. 
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By  sec  28,  **  the  several  forms  in  the  schedule  to  this  Act  contained,  or  foma  to 
the  same  or  the  like  efTect  shall  be  deemed  good,  valid,  and  sufficient  in  law.(</) 

Ahhough  there  was  nothing  in  the  former  8tatut<^  providing  that  the  deposition 
taken  under  them  should  in  any  case  be  evidence,(e)  yet  from  the  constniction  of 
the  two  former  by  the  highest  authorities,  and  upon  general  principles  of  evidence, 
it  was  considered  as  a  settled  rule,  that  if  it  were  proved  satisfactorily  to  the  oonrt 
that  the  witness  was  dead,(/)  or  that  he  had  been  kept  away  by  the  practices  of 
the  prisoner,( //)  his  deposition  might  be  given  in  evidence  on  the  trial  of  an  indict- 
ment :  provided  the  deposition  were  duly  taken  upon  oath(/(t)  in  the  presence  of  the 
prisoner,  when  charged  before  a  magistrate.  And  it  has  been  said  that  if  a  witoew 
was  prevented  from  attending  by  sickness,  or  was  unable  to  travel,  his  dopositkn 
might  be  given  iu  evideuce.(i )  But  it  was  afterwards  decided  that  if  a  witnesB  were 
too  ill  to  attend  the  trial,  but  there  was  a  probability  that  he  might  recover,  h  s 
deposition  was  not  admissible.  The  prosecutrix  was  so  near  her  confinement  as  to 
be  unable  to  attend  at  the  assizes,  and  it  was  proposed  to  prove  her  deposition 
before  the  magistrate,  and  1  Hale  586,  Kel.  55,  were  relied  upon.  Pattcson,J.: 
**  That  has  been  doubted  by  Mr.  Starkie,{j)  and  I  think  the  evidence  is  not  id- 
mi8sible.''(/i*)  The  new  statute  has,  however,  made  the  deposition  admissible  in  all 
cases  where  the  witness  is  "  so  ill  as  not  to  be  able  to  travel." 

Formerly  if  there  were  a  permanent  inability  to  attend,(/)  as  if  the  witness  were 
so  ill  that  there  wtis  no  probability  that  ho  would  ever  be  able  to  attend,  his  depoM- 
tion  was  admissible.  The  prosecutrix  was  an  old  woman  bed-ridden,  and  there  was 
*dfi7l  ^^  *probability  that  she  would  ever  be  able  to  leave  her  house  again,  and 
-I  Gurney,  B.,  allowed  her  examination  to  be  read,  saying,  there  would  be  no 
use  in  putting  off  the  trial  till  another  assizes,  as  there  was  no  likelihood  of  her  ercr 
being  able  to  attend  \(rn)  and  such  a  case  would  clearly  be  within  the  new  statute. 

We  may  next  notice  the  cases  which  have  been  decided  on  the  new  statute,  where 
the  witness  is  said  to  be  *'  so  ill  as  not  to  be  able  to  travel."  Where  on  a  trial  for 
larceny  a  surgeon  proved  that  a  witness  was  suffering  frum  bronchitis,  and  that  her 
life  would  be  endangered  if  she  were  brought  into  court:  it  was  objected  that  she 
was  not  proved  to  be  so  ill  as  not  to  be  able  to  travel ;  but  it  was  held  that,  as  it 
was  sworn  that  her  attendance  would  endanger  her  life,  the  deposition  was  admis- 
sible. (7*; 

(d)  See  sec.  20,  anU^  p.  441,  as  to  the  mode  of  returning  the  depositions. 

(e)  Mr.  Starkie  in  a  very  able  note  to  the  case  of  Rex  v.  Smith,  2  N.  P.  C.  211,  obMrres 
that  the  two  statutes  of  Ph.  &  M.  seem  to  have  been  passed  without  any  direct  intentioo 
on  the  part  of  the  legislature  to  use  the  examinations  and  depositions  as  evidence  apoD 
the  trials  of  felons.  Hut  the  taking  of  them  having  been  sanctioned  by  the  legislitare, 
they  became,  it  seems,  admissible  in  evidence  upon  the  rules  and  principles  of  evidence 
already  established  ;  and  the  effect  of  the  statutes  in  point  of  evidence  seems  to  consist  in  . 
removing  an  objection  which  would  before  have  occasioned  the  rejection  of  such  evidence, 
namely,  that  the  proceeding  was  czirajudicial.  "  The  object  of  taking  the  depositions  i* 
that  if  any  of  the  witnesses,  whose  evidence  is  given  before  the  magistrates,  should  be  un- 
able to  attend  at  the  trial,  or  die,  there  should  not  by  reason  of  this  be  a  failure  of  justice. 
Per  Cresswell,  J.,  Reg.  v.  Ward,  2  C.  &  K.  759  (61  E.  C.  L.  R.). 

(f)  1  Hale  P.  C.  305;  Bull.  N.  P.  242  ;  2  Phill.  Ev.  71. 

Iff)  Harrison's  case,  4  St.  Tr.  492,  5th  Res.  in  Lord  Morley's  case,  Kelyng55;  Fost- 
Disc.  337. 

(h)  The  statutes  of  Ph.  k  M.  did  not  in  terms  require  the  informations  to  be  taken  upon 
oath  ;  though  it  was  considered  necessarily  incidental  to  the  duty  of  a  magistrate  so  to 
take  them. 

(i)  2  Phill.  Ev.  71 ;  1  Hale,  P.  C.  305;  2  Hale,  P.  C.  52.  However,  this  was  doubted, 
upon  very  sensible  grounds,  by  Mr.  Starkie,  2  Evid.  383.  In  Lord  Morley's  case,«V^j 
6th  Res.,  it  was  held  that  it  was  not  sufficient  to  prove  that  all  endeavors  have  been  n»«** 
in  vain  to  find  the  witness. 

(j)  2  Stark.  Ev.  383. 

(k)  Rex  I'.  Savage,  5  C.  &  P.  143  (24  E.  C.  L.  R.),  and  MSS.  C.  S.  G.    The  propercoBt«« 
in  such  cases  was  to  move  to  postpone  the  trial  upon  an  affidavit  of  the  illaess  of  ^^ 
witness ;  Rex  v.  Osborn,  7  C.  &  P.  799  (32  E.  0.  L.  R.),  Holland,  B. 

(/)  Per  Tindal,  C.  J.,  Rex  v.  Edmunds,  6  C.  &  P.  164  (25  E.  0.  L.  R  ).  »     r- 

(m)  Rex  V.  Hogg,  6  C.  &  P.  176  (25  E.  0.  L.  R.) ;  Reg.  v.  Wilshaw,  C.  &  M.  145  (4l  B-  *- 
L.  K.),  Coltman,  J.^postj  p.  493. 

(n)  Reg,  V.  Day,  6  Cox  C.  0,  55,  March,  1852,  Piatt,  B. 
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V^here  a  witness  had  come  to  the  assize  town  in  order  to  attend  a  trial,  and  about 
r  an  hour  before  it  came  on  was  in  the  building  where  the  court  sat,  when  a 
lical  man  advised  him  to  return  home,  and  swore  that  his  remaining  to  give 
lence  would,  in  his  opinion  as  a  medical  man,  have  been  highly  dangerous,  and 
witness  was  on  his  way  home  while  the  trial  was  going  on ;  it  was  held  that  his 
osition  was  admissible ;  for  the  witness  was  not  able  to  travel  to  the  place  at  and 
fhich  he  was  to  give  evidence.  The  journey  was  not  over  until  he  arrived  at 
court,  and  as  in  the  opinion  of  the  medical  man  he  could  not  without  danger 
le  to  this  court,  he  was  not  able  to  travel  to  the  place  where  his  evidence  must 
riven,  (o) 

io  where  upon  an  indictment  for  stealing  a  physician  proved  that  he  had  seen  the 
secutor  on  the  morning  of  the  trial,  and  that  he  was  not  able  to  attend  in  con- 
aence  of  a  second  attack  of  paralysis ;  he  could  not  speak,  and  could  not  be  made 
iear»  and  if  brought  he  would  not  be  able  to  give  evidence ;  but  he  might  be 
ught  without  danger  of  his  life,  though  he  ought  not  to  be  permitted  to  roam 
oad.  He  had  been  seen  in  the  street  the  day  before  near  his  shop-door.  It  was 
3Cted  that  the  prosecutor  was  not  so  ill  as  not  to  be  able  to  travel  according  to 
words  of  the  statute,  and  that  an  application  ought  to  have  been  made  to  post- 
e  the  trial ;  but  the  sessions  held  that,  as  he  was  disabled  from  giving  evidence 
he  trial  by  an  attack  of  illness  not  appearing  to  be  temporary,  his  deposition  was 
lissible;  and,  upon  a  case  reserved,  it  was  held  that  this  ruling  was  right.(i>) 
where  a  witness  was  suffering  from  a  tendency  to  softening  of  the  brain,  and  the 
^n  proved  that  he  was  not  in  a  condition  to  give  evidence,  as  the  effect  of 
ng  evidence  would  be  dangerous  to  his  life ;  but  he  could  go  to  the  train  in  a 
and  by  the  train ;  he  was  so  ill  and  nervous,  however,  that  if  vigorously  cross- 
mined  he  would  soon  get  confused,  and  could  not  be  depended  upon ;  and,  though  he 
Id  travel  without  material  injury  to  his  health,  he  could  not  complete  the  object 
bis  journey ;  the  deposition  was  admitted.(^) 

A  material  witness  had  gone  before  the  grand  jury  on  the  first  day  of  the  r*4^r»o 
ion,  and  had  gone  home  at  night  and  returned  in  the  morning  for  two  ^ 
8 ;  but  on  the  morning  of  the  trial  she  had  been  seized  with  a  bowel  complaint, 
when  the  policeman  lefl  Ilounslow  she  was  unable  to  travel ;  it  was  held  that 
deposition  was  not  admissible,  as  it  was  not  satisfactorily  proved  that  the  witness 
so  ill  as  to  be  unable  to  travel. (r)  So  where  a  constable  proved  that  he  saw  a 
aess  in  bed  at  nine  o'clock  the  evening  before,  and  he  had  a  cold  and  inflamma- 
1,  and  was  attended  by  a  medical  man,  and  on  inquiry  that  morning  he  heard  the 
ness  was  very  bad  ;  it  was  held  that  the  deposition  was  not  admissible. («) 
}o  where  a  witness  had  seen  another  witness,  whose  deposition  was  proposed  to 
given  in  evidence,  in  bed  and  apparently  ill  on  the  18th  of  March,  and  she  was 
Q  attended  by  a  surgeon,  and  the  trial  was  on  the  23d  of  March ;  Patteson,  J., 
1,  ^^I  think  that,  in  order  to  allow  a  deposition  to  be  read  in  evidence  under  this 
ictmcut;  the  surgeon  should  be  called,  if  there  be  one  attending  the  witness, 
ere,  no  doubt,  may  be  cases  where  a  person  may  be  not  in  a  state  of  health  to  be 
e  to  be  present  at  a  trial,  and  yet  is  attended  by  a  surgeon,  and  in  such  cases 
ler  evidence  may  be  sufiicient,  especially  when  the  inability  of  the  witness  is  of 
:b  a  nature  as  to  prevent  even  the  possibility  of  his  attendance  as  a  witness ;" 
1  rejected  the  deposition. (<;  So  where  an  attorney  for  the  prosecution  proved 
li  he  had  seen  a  witness  a  few  days  before,  and  found  him  ill  of  a  fever ;  Erie, 
refused  to  admit  the  deposition  ;  as  the  witness,  not  being  a  medical  man,  could 
t  speak  as  to  the  nature  of  the  disease. (u)     So  where  a  police  constable  proved 

(o)  Reg.  V.  Wicker,  18  Jurist  252,  Channell,  Sent.,  after  consulting  Parke,  B.,  March, 
54. 

iP)  Heg.  V,  Cockburn,  D.  k  B.  203,  H.  T.  1857. 

(?)  Reg.  V.  Wilson,  8  Cox  C.  C.  463,  Jan.  7,  1861.    The  Recorder  on  the  authority  of 

•g. ».  Cockburn. 

[^)  Reg.  V,  Harris,  4  Cox  C.  C.  440,  Aug.  1850.    The  Common  Serjeant.    It  is  not  stated 

''o  proTed  the  illness. 

(«)  Reg.  V.  UUraer,  4  Cox  C.  C.  442,  Oct.  1850.     The  Common  Serjeant. 

WReg.  V.  Rilej,  3  C.  &  K.  116,  March,  1851. 

(«)  Reg.  V.  Philips,  I  F.  &  F.  105,  March,  1858. 
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that  he  saw  King  in  bed  on  the  morning  of  the  trial.  He  bad  fever,  and  the 
divisional  surgeon  was  attending  him.  Yesterday  momiDg  he  was  in  bed,  and  is 
not  able  to  get  up  yet.  He  had  heard  that  King  had  been  confined  to  his  bed  about 
a  fortnight ;  and  he  produced  a  certificate.  Byles,  J.,  refnsed  to  admit  King's 
deposition,  saying,  *'  I  am  of  opinion  that,  to  make  this  deposition  admissible,  there 
should  be  evidence  of  a  medical  man  on  oath,  or  other  evidence  upon  oath,  which 
the  court  might  think  of  equal  value  to  sworn  medical  evidence.  The  constable 
says  he  has  been  told  King  is  suffering  from  fever ;  how  can  he  know  the  illness  is 
of  such  a  nature  as  to  render  the  witness  ^  so  ill  as  to  be  unable  to  travel  ?*  A 
medical  man  is  the  proper  witness  of  that  fact."(u) 

Where  a  material  witness  for  the  prosecution  had  been  delivered  of  a  child  a  week 
before,  and  was  unable  to  travel ;  it  was  contended  that  the  prosecutor  knew  the 
state  in  which  the  witness  was,  and  ought  to  have  applied  to  postpone  the  trial;  but 
it  was  held  that  the  deposition  was  admissible,  as  every  requisition  of  the  statute 
had  been  complied  with.(?c) 

*4.rQ1  Where  on  an  indictment  for  bigamy  a  surgeon  stated  that  he  *had  found 
-I  a  witness  in  a  very  advanced  state  of  pregnancy,  and  only  about  a  month 
from  the  time  of  her  delivery,  and  not  in  a  fit  8tat«  to  come  to  the  assizes ;  there 
was  no  illness  or  anything  the  matter  independently  of  the  pregnancy,  but  that 
rendered  it  unsafe  for  her  to  travel.  Crompton,  J.,  "  I  cannot  receive  the  deposition 
as  evidence.  The  deponent  is  not  ill,  and  I  have  already  held,  whether  rightly  or 
wrongly,  that  mere  apprehension  of  ill  consequences  is  not  sufiicient.  I  am  not  very 
positive  on  the  point,  because  I  believe  a  different  opinion  has  been  entertained,  bat 
I  shall  adhere  to  my  former  opinion,  as  evidence  of  this  kind  ought  not  to  be 
admitted  lightly." (»«) 

Where  it  was  proposed  to  put  in  the  deposition  of  a  woman,  on  the- ground  that 
she  was  ill  and  unable  to  attend,  it  being  stated  that  she  had  been  delivered  of  a 
dead  child;  Willes,  J.,  said,  ^'  It  must  not  be  supposed  that  the  fact  of  a  woman 
having  been  delivered  nine  days  ago  constitutes  an  illness  within  the  meaning  of 
the  stiitute ;  but  we  have  it  in  evidence  that  she  was  delivered  of  a  dead  child,  which 
would  tend  to  produce  a  morbid  state  of  body,  and  therefore  her  deposition  may 
read."(^)     But  where  a  woman  had  only  just  been  confined,  and  she  had  been 
the  day  before  by  the  attorney  for  the  prosecution,  who  stated  that  she  was  in 
but  came  down  stairs  to  see  him,  and  appeared  to  be  very  feeble,  and  was  not  abl 
to  come  to  the  assizes;  Willes,  J.,  held  that  her  deposition  was  inadmissible,  as  i 
should  be  such  a  sort  of  illness  as  will  prevent  a  person  from  travelling ;  but  hec 
the  facts  failed. (z) 

Where  it  was  proved  that  a  woman  was  daily  expecting  her  confinement,  and  h 
brother  stated  that  she  was  poorly  otherwise,  and  that  she  was  therefore  too  ill 
travel  from  her  residence  to  the  place  of  trial,  a  distance  of  twenty-five  miles; 
was  objected  that  the  illness  ought  to  have  been  proved  by  a  medical  man,  and  tl 
the  expectation  of  her  confinement  was  not  an  illness  within  the  11  &  12  Vict 
42,  s.  17  ;  but  the  sessions  admitted  the  deposition ;  and  on  a  case  reserved  on 
points  raised  on  behalf  of  the  prisoner,  it  was  held  that  the  deposition  was  prope 
admitted.     The  proposition  that  an  approaching  confinement  was  not  such  an  ill 
as  was  contemplated  by  that  section  could  not  be  sustained.     There  might  be  i 
dents  attending  an  approaching  parturition  of  such  a  nature  as  to  briug  it  wit 
the  statute.     The  question  whether  the  illness  proved  is  or  is  not  within  the  sta 
is  a  question  for  the  determination  of  the  presiding  judge,  and  if  to  his 
exercising  his  discretion  upon  the  facts  proved,  the  evidence  of  illness  is  suffici 
the  court  above  ought  not  to  interfere  with  his  decision. (a) 

(r)  Reg.  V.  Welton,  9  Cox  C.  C.  296,  Nov.  1862. 

(it)  lleg.  V.  Harney,  4  Gox  0.  C.  441,  Aug.  1850.     Gurney,  Commr. 

(z)  Reg.  V,  Omant,  6  Cox  C.  C.  466,  July,  1854 ;  but  see  Reg.  v.  Stephenson,  L. 
165,  infra. 

(y)  Reg.  t».  Wilton,  1  F.  &  F.  309,  Sum.  Ass.  1858. 

(2)  Reg.  V.  Walker,  1  F.  &  F.  534,  Spring  Ass.  1859.  Willes,  J.,  also  said  that  "il  'Zfleir 
from  confiaement  was  an  ordinary  state,  and  not  such  an  illness  as  is  contemplated  \>Jftbi 
statute,"  and  that  Crowder,  J.,  agreed  with  him,  but  he  intended  to  reserve  the  poin^  "^^ 

(a)  Reg.  V.  Stephenson,  L.  k  G.  165,  E.  T.  1862.     Erie,  G.  J.,  thought  that  the  wtm^Oat 
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^Where  a  husband  stated  that  his  wife  was  pregnant  and  unable  to  attend ;  r^Ana 
but  he  was  unable  to  state  how  far  advanced  she  was^  and  she  was  about  the  ^ 
bouse  attending  to  her  household  duties  as  usual,  and  had  prepared  breakfast  for 
him  that  very  morning  as  usual,  and  had  not  jet  been  confined  to  bed ;  but  a  fort- 
night before  she  had  suffered  somewhat  in  consequence  of  being  driven  to  the  assize 
town  ;  Bramwell.  B.,  permitted  the  deposition  to  be  read  (6) 

Notwithstanding  the  new  statute,  a  deposition  of  a  witness,  who  has  been  kept 

away  by  the  procurement  of  the  prisoner,  is  admissible.     Scaife,  Smith,  and  Rooke 

were  tried  for  robbery,  and  the  deposition  of  one  Garnett,  which  had  been  regularly 

taken  before  a  magistrate,  in  the  presence  of  the  prisoners,  was  tendered  in  evidence. 

Due  search  had  been  made  for  the  witness  on  the  part  of  the  prosecution,  but  she 

could  not  be  found,  and  did  not  appear  on  the  trial,  and  there  was  evidence  that 

she  had  been  'kept  away  by  the  procurement  of  Smith ;  but  this  evidence  did  not 

implicate  the  other  prisoners.     The  reading  of  this  deposition  was  objected  to  on 

the  part  of  Smith;  but  the  learned  judge  admitted  it,  being  of  opinion  that  the 

procurement  by  Smith  was  proved ;  and  in  summing  up  he  leil  Gamett's  statement, 

among  the  other  evidence,  to  the  jury,  not  telling  them  that  the  deposition  could  affect 

Smith  only.     Upon  a  motion  for  a  new  trial  after  a  verdict  of  guilty  against  Scaife 

and  Kooke,  it  was  held  that  the  deposition  was  rightly  admitted  in  evidence  against 

Smith ;  for  if  it  be  proved  that  a  witness  is  kept  away  by  the  procurement  of  the 

prisoner,  the  deposition  of  that  witness  is  admissible ;  but  that  the  deposition  was 

erroneously  left  to  the  jury  against  the  other  prisoners;  for  a  deposition  is  not 

admissible  on  the  ground  that  the  prosecutor,  after  using  every  passible  endeavor, 

cannot  find  the  witness ;  and  the  deposition  is  only  evidence  against  the  prisoner 

vrho  procured  the  absence  of  the  witness,  (c) 

W  here  a  witness,  who  was  examined  before  the  magistrate,  is  insane  at  the  time 
i>£  the  trial,  he  is  considered  as  in  the  same  state  as  if  he  were  dead,  and  his  depo- 
sition may  be  given  in  evidence. (c^)     But  in  such  a  case  it  should  be  shown  that  he 
iwas  not  insane  at  the  time  his  deposition  was  taken.     Where  on  an  indictment  for 
carder  it  was  clearly  proved  that  a  witness,  who  had  been  examined   before  the 
toroner,  was  insane  at  the  time  of  the  trial,  and  had  been  so  for  some  time  pre- 
'iously,  but  there  was  no  evidence  as  to  the  state  of  the  mind  of  the  witness  at  the 
time  when  jie  was  examined  before  the  coroner ;  and  it  was  proposed  to  give  rn^tfj-i 
is  deposition  in  evidence,  Park,  J.  A.  J.,  said,  ^^  There  is  one  positive  *- 
>jection,  that  the  witness  might  be  insane  when  he  was  examined  before  the  coro- 
tr;''  and  the  deposition  was  rejected.(e)     But  where  on  an  indictment  for  night 
aching  and  assaulting  W.  Rickards  it  appeared  that  he  was  suffering  from  deli- 
im  and  depression  of  spirits  in  consequence  of  a  blow  on  the  head,  and  his  intel- 
ts  were  afi'ected  by  the  injury,  but  it  was  probable  that  he  would  recover;  it  was 
d  that  if  he  was  actually  insane  at  the  time  of  the  trial  his  deposition  taken  in 
presence  of  the  defendant  was  receivable  in  evidence,  although  the  insanity 

*d  rightly  in  admitting  the  deposition.     In  Reg.  v.  Huddersfield,  7  E.  &  B.  794  (90  E. 
,.  R.),  it  was  held  that  pregnancy  was  not  necessarily  *' sickness"  within  the  meaning 
\ie  9  A  10  Vict.  c.  66,  s.  4,  which  forbids  the  removal  of  a  pauper  "  becoming  charge- 
in  respect  of  relief  made  necessary  by  sickness  or  accident,"  unless  it  will  produce 
anent  disability.    Lord  Campbell,  0.  J.,  said,  ''It  is  impossible  to  say  that  pregnancy 
e  shows  disease:  and  I  think  that  by  'sickness'  in  the  statute  is  meant  'disease.' 
\  is  nothing  to  show  that  the  pauper  was  unable  to  work  ;  the  question  proposed  to 
^nrt  shows  her  to  be  able-bodied.     iSo  that  we  are  asked  whether  an  able-bodied 
n  who  is  pregnant  is  sick  within  the  meaning  of  the  section.    It  cannot  be  said  that 
."     Coleridge,  J.,  "  It  does  not  follow  that  because  pregnancy  may  produce  illness, 
I  produce  it." 

leg  v..  Croucher,  3  F.  &  F.  285,  Sum.  Ass.  1862.     The  prisoner  was  acquitted,  or 
Dt  would  have  been  reserved. 

8g.  ».  Scaife,  17  Q.  B.  238  (79  E.  C.  L.  R.)  ;  2  Den.  C.  C.  281,  E.  T.  1851. 
)X  V.  Eriswell,  3  T.  R.  707,  per  Lord  Kcnyon,  C.  J.,  Ashurst,  J.,  and  Grose,  J.,  and 
!;mf  no  reason  to  doubt  that  the  deposition  of  a  person  who  has  become  insane  at 
of  the  trial  would  be  admissible  since  the  new  statute,  either  on  the  same  ground 
<.  Scaife,  tupra^  or  Reg.  r.  Cockburn,  ante^  p.  467,  was  decided. 
v.  Charles  Wall,  Worcester  Sum.  Ass.  1830.     See  this  case  more  fully  stated, 
(0.    In  Rex  v.  Eriswell,  tupra^  the  pauper,  whose  examination  was  in  question, 
oe  insane  after  the  examination  was  taken. 
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might  be  temporary ;  but  the  medical  witness,  being  unable  to  state  that  he  was  al 
the  time  of  the  trial  in  a  state  of  insanity,  the  deposition  was  rejected.(/) 

It  has  been  said  that  the  deposition  of  a  witness  beyond  the  sea  was  admis8ible,((^) 
but  it  was  held  before  the  new  Act  that  the  deposition  of  a  witness,  who  had  been 
examined  before  the  magistrate,  and  who  had  since  gone  to  sea,  was  inadmissibkCA] 
And  since  the  new  Act,  where  on  a  trial  for  larceny  it  was  proposed  to  pot  in 
evidence  the  deposition  of  W.  Doodt,  which  had  been  duly  taken  in  the  presence 
of  the  prisoner,  who  had  the  opportunity  of  cross-examination,  and  it  was  satis- 
tactorily  proved  that  W.  Doodt  was  not  absent  with  any  intention  of  defeating 
justice,  but,  being  a  foreigner,  serving  on  board  a  foreign  vessel  at  the  time  the 
property  was  stolen,  he  had,  since  the  committal  of  the  prisoners,  returned  to  his 
own  country,  and  at  the  time  of  the  trial  was  residing  in  a  foreign  kingdom.  It  was 
contended  that,  although  the  cause  of  absence  was  not  within  the  11  &  12  Vict.  c. 
42,  s.  17,  the  deposition  was  receivable  independently  of  that  statute.  But,  on  a 
case  reserved,  it  was  held  that  the  deposition  was  inadmissible.  Although  it  was 
quite  possible  that  cases  might  occur  in  which  depositions  would  be  receivable  in 
evidence  under  the  old  rule,  and  independently  of  the  statute,  yet  if  the  admissi- 
bility of  depositions  was  extended  beyond  the  cases  provided  for  by  the  statute,  the 
rule  ought  to  be  carefully  and  rigidly  limited. (i')  And  in  this  case  it  was  consistent 
with  what  appeared  that  the  attendance  of  the  witness  might  have  been  obtained, 
and  it  was  not  shown  that  anything  was  done  by  writing  or  otherwise  to  procure  his 
attendance,  (y) 

It  is  a  general  principle  of  evidence  that,  to  render  a  deposition  of  any  kind 
admissible  against  a  party,  it  must  appear  to  have  been  taken  on  oath  in  a  judical 
proceeding,  and  that  the  party  should  have  had  an  opportunity  to  cross-examine 
the  witness.(A;)*  Hence  under  the  former  statutes  a  deposition  before  a  magistrate 
*4791  *"*"^^  hnYQ  been  shown  to  have  been  taken  conformably  to  the  statute,  for 
-•  otherwise  it  would  have  been  extrajudicial,(/)  and  to  have  been  taken  in  the 
presence  of  the  prisoner,  otherwise  he  could  have  had  no  opportunity  for  cross- 
examination.  Thus  in  Woodcock* s  case  (who  was  tried  for  the  murder  of  his  wife), 
where  the  magistrate,  at  the  request  of  the  overseers,  visited  the  deceased,  who  bad 
received  a  mortal  blow,  and  was  then  at  the  poor-house,  and  there,  in  the  absence 
of  the  prisoner,  took  her  examination  upon  oath,  and  reduced  it  into  writing;  H 
was  held  by  Kyre,  C.  B.,  that  such  an  examination  was  not  admissible  as  a  deposi- 
tion; for  it  was  not  taken  as  the  statute  directs  in  a  case  where  the  prisoner  wss 
brought  before  a  magistrate  in  custody ;  the  prisoner  therefore  had  no  opportunity 
of  contradicting  the  facts  it  contained. (wi)  So  in  Dinyler*8  case.^{n)  where  the 
magistrate,  at  the  desire  of  the  parish  officers,  went  to  the  deceased  at  the  infinnary, 
to  which  she  had  been  taken  for  the  purpose  of  receiving  medical  assistance,  and 
there,  in  the  absence  of  the  prisoner,(o)  took  her  deposition  upon  oath,  which  was 
reduced  into  writing,  and  her  mark  was  set  to  it;  the  court,  on  the  authority  of 
Woodcock's  case,  held  that  the  deposition  was  inadmissible. (p)     And  it  was  ^ 

(/)  Reg.  r.  Marshall,  C.  &  M.  147  (41  E.  C.  L.  R.),  Ludlow,  Serjt.,  after  consulting  Colt- 
man,  J.     It  is  not  stated  in  the  report  when  the  blow  on  the  head  was  inflicted. 

{g)  Bull.  N.  P.  242,  and  see  ante,  p.  356. 

\h)  Reg.  V.  ilagan,  8  0.  &  P.  167  (34  E.  C.  L.  R.),  Bolland,  B.,  and  Coltman,  J. 

(i)  Per  Aldersou,  B.,  who  added,  "as  it  would  equally  apply  to  depositions  taken  before 
a  coroner  in  the  prisoner's  absence,  and  without  any  opportunity  of  crosa-examioaUOB 
having  been  afforded." 

U)  1^«?-  "•  Austin,  Dears.  C.  C.  612  ;  7  Cox  C.  C.  55,  Jan.  1856. 

{k)  Bv  Hullock,  B.,  in  Attorney-General  v.  Davison,  1  M'Clcl.  k  Y.  169. 

(/)  Rex  V.  Smith,  2  Stark.  N.  P.  C.  211  (3  E.  C.  L.  R.),  note  ia), 

(m)  1  Leach  500.     It  was  admitted,  however,  as  a  dying  declaration. 

(n)  2  Leach  5GI. 

(o)  It  may  be  remarked  that  in  these  two  cases,  independently  of  the  absence  of  tfl* 
prisoner,  the  deceased  being  then  alive,  the  charge  of  murder  could  not  have  been  P^^ 
terred ;  and  as  the  statutes  did  not  at  that  time  extend  to  misdemeanors,  the  deposition' 
might  have  been  objected  to  as  taken  extrajudicially. 

( jE?)  In  addition  to  these  authorities  may  be  mentioned  the  case  of  Rex  v.  Paine,  1  ^^ 

1  State  V.  Webb,  1  Hayw.  105. 
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U  after  the  7  Geo.  4,  c.  64,  that  a  deposition  was  inadmissible  if  it  were  taken 
he  absence  of  the  prisoner.(9')  Where  on  the  trial  of  an  indictment  for  petty 
son  and  an  inquisition  for  murder  it  appeared  that  the  deceased  havino;  been 
nded  in  the  head,  a  magistrate,  in  the  presence  of  the  prisoner,  took  the  deposi- 
of  the  deceased  in  writing,  and  the  whole  of  the  examination  was  heard  by  and 
L  OTer  to  the  prisoner  in  the  presence  of  the  deceased,  and  it  was  signed  by  the 
»i8ed  and  the  magistrate ;  the  deposition  was  admitted,  and,  upon  a  case  reserved, 
ras  held  that  the  deposition  was  properly  admitted. (r)  So  where  the  ruiA^jo 
iter  part  *of  the  deposition  of  the  deceased,  in  a  case  of  murder,  had  *- 
1  reduced  into  writing  in  the  absence  of  the  prisener,  but  the  deceased  was 
rwards  resworn  in  the  prisoner's  presence,  and  the  deposition  read  over  and 
3d  bj  the  deceased  to  be  correct,  and  the  rest  of  the  deposition  taken  in  the 
iiary  way,  in  the  presence  of  the  prisoner,  who  was  asked  whether  he  chose  to 
any  questions ;  it  was  held  by  Richards,  C.  B.,  that  the  deposition  was  admis- 
e,  and  a  great  majority  of  the  judges,  upon  a  case  reserved,  were  of  opinion  that 
evidence  had  been  properly  received.(«)  So  where  upon  an  indictment  against 
prisoner  as  an  accessory  before  the  fact  for  inciting  S.  Wormsley  to  murder  her- 
,  it  appeared  that  AVormsley  was  sworn,  and  her  examination  taken  in  writing  in 
absence  of  the  prisoner,  but  that  she  was  afterwards  resworn  in  his  presence,  the 
osition  repeated,  and  she  said  it  was  all  true,  and  that  she  had  made  her  mark  to 
the  prisoner  then  put  some  questions  to  the  deceased,  and  the  magistrate's  clerk 
»re  that  a  memorandum  at  the  foot  of  the  deposition  contained  the  substance  of 
ry  question  put  and  answer  given;  and  that  the  memorandum  at  the  foot  of  the 
)osition  was  written  on  the  following  morning  by  the  clerk  at  his  office  in  the 
sence  of  the  magistrate.  The  examination  was  objected  to,  as  inadmissible  under 
i  7  Geo.  4,  c.  64,  s.  2,  being  taken  upon  oath ;  but  Vaughan,  B.,  allowed  it  to  be 
id,  and  also  the  interrogation  of  her  by  the  prisoner,  and  her  answer,  which  was 
0  objected  to.     And,  upon  a  case  reserved,  the  judges  were  clearly  of  opinion 

L;  fi.  c,  5  Mod.  163,  cited  bj  Lord  Kenyon  in  Rex.  v.  Eriswell,  3  T.  R.  722,  where  upon 
:ODference  between  the  judges  of  the  K.  B.  and  C.  P.  it  was  held  that  the  deposition  of 
leceased  witness  was  inadmissible,  *'  the  defendant  not  being  present  when  thej  were 
[en  before  the  mayor,  and  so  had  lost  the  benefit  of  cross-examination."  It  is  remark- 
le  that  in  the  above-mentioned  case  of  Rex  v.  Eriswell,  Grose,  J.,  and  Buller,  J.,  were 
opinion  that  depositions  taken  by  a  justice  of  a  person  who  afterwards  died,  though 
len  in  the  absence  of  the  prisoner,  might  be  read,  and  the  latter  judge  said  it  had  been 
determined  by  all  the  judges  in  Radbourne's  case.  But  on  reference  to  the  report  of 
It  ease  in  1  Leach  457,  it  will  be  seen  that  the  depositions  were  taken  in  the  presence 
the  prisoner. 

[q\  Erring^on's  case,  2  Lew.  142,  Patteson,  J. 

[r)  Rex  V.  Radbourne,  1  Leach  457.  This  case  was  a  peculiar  one,  and  the  points  re- 
rred  were,  Ist,  whether  a  prisoner  can  be  convicted  of  murder  upon  an  indictment  or 
loisition  for  petty  treason?  That  is,  whether  an  acquittal  for  the  petty  treasons  does 
t  involve  in  it  an  acquittal  for  the  murder  also  ?  2d,  whether  the  information  of  the  de- 
ated,  authenticated  by  one  witness  only,  was  legally  received  in  evidence  on  an  indict- 
snt  for  petty  treason  ?  3d,  whether  the  information  of  the  deceased  was  admissible  in 
idence,  she  not  appearing  at  the  time  she  gave  it  to  be  apprehensive  of  her  approaching 
Biolution  ?''  The  Recorder  afterwards  reported  that  it  was  the  unanimous  opinion  of 
e  eleven  judges,  Lord  Mansfield,  C.  J.,  being  absent,  that  the  learned  judge  did  right  in 
mitting  the  information  to  be  received  in  evidence,  and  that  the  prisoner  was  legally 
Dvicted  of  murder.  In  1787,  when  this  case  occurred,  there  was  no  statute  authorizing 
agiitrates  to  take  such  a  deposition. 

(«)  Rex  V.  Smith,  R.  k  R.  339;  s.  c,  2  Stark.  N.  P.  0.  208  (3  E.  0.  L.  R.) ;  Holt,  N.  P.  C. 
4(3  E.  C.  L.  R.).  Sec  this  case  &\ao, postj  p.  481.  In  a  previous  case.  Rex  v.  Forbes, 
oit,  y.  P.  C.  5i^9,  where  the  constable  stated,  upon  producing  the  deposition,  that  the  pri- 
»ner  was  not  present  till  a  certain  part  of  the  deposition,  distinguished  by  a  cross,  at  which 
-nod  be  was  introduced  and  heard  the  remaining  part  of  the  examination  ;  and  when  it 
u  concluded,  the  whole  of  the  deposition  was  read  over  to  the  prisoner.  Chambre,  J., 
^Bsed  to  admit  that  part  of  the  deposition  previous  to  the  mark.  In  Reg.  v.  Beeston,  Dears. 
-  C.  405,  Alderson,  B.,  said,  in  Rex  v.  Smith,  '^  I  contended  on  the  authority  of  Rex  v, 
orbei  that  the  deposition  was  not  admissible,  as  the  prisoner  had  not  a  sufficient  oppor- 
^ty  of  cross-examination  ;  that  he  had  no  opportunity  of  hearing  the  witness  give  his 
^■wers,  and  seeing  his  manner  of  answering;  and  that  so  much  of  the  evidence  as  had 
^1  taken  io  the  prisoner's  absence  was  inadmissible ;  and  I  still  think  I  was  right  in 
>tt  objection." 
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that  the  deposition  was  admissible."(0  ^^  where  two  prisoners  were  taken  before 
the  magistrates  one  day,  and  a  deposition  of  a  witness  was  duly  taken  and  authenti- 
cated  on  that  day,  and  the  two  prisoners  together  with  a  third  were  taken  before  the 
magistrates  on  the  next  day,  and  the  deposition  of  the  witness,  who  was  present, 
was  read  over  to  all  the  prisoners ;  but  the  attention  of  the  third  prisoner  was  not 
particularly  called  to  its  contents,  nor  was  it  resigned  by  the  magistrates ;  Erie,  J., 
held  that  the  case  fell  within  the  principle  of  Rex  v.  Smith,(u)  and  admitted  the 
deposition  against  the  third  prisoner.(v)  So  where  a  deposition  was  taken  in  an 
*j.'~j.1  ^'^^^^'^^^^"^  ^adjoining  to  that  where  the  magistrates  sat,  the  prisoners  being 
-'  present  when  it  was  taken,  but  the  witness  not  being  sworn,  and  the  witness 
and  the  prisoners  were  then  taken  before  the  magistrates,  and  the  witness  sworn, 
and  the  examination  read  over,  and  the  prisoners  asked  whether  they  had  any  ques- 
tion to  put ;  it  was  held  that  the  deposition  was  admissible. (ir)  But  where  at  the 
time  when  the  deceased  was  examined  before  the  magistrate  she  was  in  a  rapid 
decline,  and  she  stated  the  facts  of  the  assault  upon  her  by  the  prisoner  very  con- 
cisely. On  a  question  being  put  to  her  by  the  clerk,  she  said,  *'  I  can't  answer/' 
and  was  evidently  in  a  sinking  state.  Down  to  this  period  she  had  answered  the 
questions  {satisfactorily.  The  clerk  then  said  he  should  not  put  any  farther  ques- 
tions ;  and  it  being  stated  that  the  prisoner's  attorney,  who  was  present,  must  nave 
an  opportunity  of  cross-examining  the  witness,  he  said,  ^^I  shall  decline  putting 
any  question  \  the  child  is  evidently  not  in  a  fit  state  to  answer."  The  deposition 
was  then  signed  by  the  witness  with  her  mark.  There  was  no  subsequent  examina- 
tion, and  the  child  died  soon  afterwards.  Piatt,  B.,  inclined  to  think  the  deposition  ^ 
ought  not  to  be  received. (u:) 

On  an  indictment  for  robbery  it  appeared  that  the  depositions  were  not  writtenc^ 
either  in  the  presence  of  the  magistrate  or  of  the  prisoner,  but  the  clerk  to  th^^ 
magistrate  examined  all  the  witnesses,  and  took  down  what  they  said,  neither  th»>^^ 
magistrate  nor  the  prisoner  being  present ;  but  that  when  the  magistrate  and 
prisoner  arrived,  the  depositions  were  read  over  to  the  witnesses  in  the  presence 
the  magistrate  and  the  prisoner  was  then  asked  if  he  had  any  question  to  put  to 
of  the  witnesses ;  Piatt,  B.,  said,  **  This  is  a  very  irregular  and  improper  mode 
taking  depositions,  and  very  unfair  to  the  party  accused.     The  prisoner  ought 
hear  all  the  questions  put  and  answered,  for  then  he  may  very  possibly  explain 
oireumstances ;  but  it  is  monstrous  that  he  should  have  a  long  bead  roll  of 
ments  read  over  to  him,  and  then  be  asked  on  the  sudden  if  he  has  any  questioof 
put,  and  then  probably,  unable  on  the  instant  to  extract  from  his  accuser  or 
witnesses  an  explanation  of  every  apparently  criminating  circumstance,  be  told 
he  is  committed.     Such  a  mode  of  proceeding  does  not  afiiird  to  the  party  aooime^ 
that  fair  play  which  the  due  administration  of  the  law  requiTes.(^) 

Such  are  the  cases  which  occurred  before  the  passing  of  the  11  &  12  Vict  e.  42 
(August  14,  1848j,  which  had  given  rise  to  much  discussion.     Sec.  17  of  that  Act 

(t)  Rex  r.  Russell,  R.  k  M.  C.  C.  R.  356,  ante^  vol.  1,  p.  72.     The  objection  to  the  de^ 
sitlon  was  founded  upon  the  fallacy  of  treating  it  as  an  examination  of  a  prisoner,  and  of 
applying  the  rule  that  an  examination  of  a  prisoner  upon  oath  is  not  admissible  agaioit 
tuch  prisoner  to  the  deposition  of  a  prisoner  taken  on  outh,  and  used  as  evidence  agaiBit 
anothfr  prisoner,  in  whose  presence  it  was  taken.     C.  S.  G. 

(u)  Sujfra. 

(v)  Rejr.  V.  Iluke,  1  Cox  C.  C.  226;  Sum.  Ass.  1845. 

(ir)  Reg.  r.  ('alvert,  2  Cox  C.  C.  491.  Spr.  Ass.  1848,  Rolfe,  B.,  after  consul ti ng  AWer- 
son,  B.,  on  the  authority  of  Rex  r.  Smith,  R.  &  R.  332,  which  the  prisoner's  counsel  con- 
tended was  distinguishable,  as  the  witness  was  sworn  in  that  case  before  the  clerk  ex* 
amined  him;  and  see  now  the  new  clause,  which  requires  the  oath  to  be  administered b#> 
fore  the  witness  is  examined. 

(z)  Reg.  V,  Hyde,  3  Cox  C.  C.  90,  Aug.  4,  Sum.  Ass.  1848.  Piatt,  B.,  howerer,  did  re- 
ceive the  deposition,  and  would  have  reserved  the  point;  but  the  prisoner  was  acquitted. 
There  seems  no  reason  to  doubt  that  if  by  any  insuperable  obstacle  the  prisoner  is  pi*" 
vented  from  having  a  full  cross-examination,  the  deposition  is  inadmissible,  and  the  oi^ 
question  in  such  a  case  seems  to  be  whether  or  not  in  fact  the  prisoner  was  prevented 
fVom  having  such  full  cross-examination. 

(y)  ^^«'  >•  Johnson,  2  C.  k  K.  394  (61  E.  C.  L.  R.),  Sum.  Ass.  1846.  It  does  nottppe^ 
whether  any  deposition  was  tendered  in  evidence. 


CHAP.  IV.  §  III.]  Depositions.  4' 

requires  the  oath  to  he  '''administered  to  a  witness  "  before  such  toitness  is  r-^^m 
exammedy'  and  the  statement  of  the  witness  to  he  taken  in  the  presence  of  *- 
the  accused  who  shall  be  at  liberty  to  put  questions  to  any  witness  produced  agains 
him ;  and  it  cannot  he  doubted  that  the  only  regular  course  of  proceeding  is  for  th( 
JQStioe  to  swear  the  witness  in  the  presence  of  the  accused,  and  then  to  examine  him 
in  the  presence  of  the  accused,  and  then  to  permit  the  accused  to  put  any  questions 
he  may  think  fit. 

Where  mere  minutes  of  what  each  witness  said  Itlefore  the  magistrate  were  taken 
down,  and  the  minutes  were  afterwards  written  out  in  the  shape  of  depositions  by  a 
clerk  in  the  presence  of  the  witnesses,  but  in  the  absence  of  the  prisoners  and  magis- 
trate, and  afterwards  read  over  in  the  presence  of  the  prisoners  and  magistrate,  it 
vas  objected  that  the  depositions  were  not  taken  according  to  this  section ;  and 
W^ilde,  C.  J.,  observed,  ^^  So  that  the  prisoner  had  a  right  to  compare  the  verbal 
statements  made  with  the  written  statements  produced,  which  he  could  not  do  unless 
aU  the  written  statements  produced  had  been  made  verbally  in  his  presence.''     And 
Maole,  J.,  said,  "  That  section  makes  the  depositions  receivable  in  evidence  upon  its 
being  first  proved  that  they  were  taken  in  the  presence  of  the  person  accused,  and 
that  he  or  his  counsel  or  attorney  had  a  full  opportunity  of  cross-examining  the 
witness.     Therefore  you  would  say  that  such  full  opportunity  did  not  exist  in  the 
present  case.     Suppose  a  question  to  b3  put  to  the  witness  in  the  absence  of  the 
prisoner,  which  question    involves  two  alternatives,  and  the  answer  to  be  '  Yes ;' 
t.he  magistrate's  clerk  might  think  the  answer  applied  to  a  difierent  alternative  from 
tliat  to  which  the  prisoner  would  have  applied  it,  had  he  been  present,  and  had  an 
opportunity  of  fixing  it  to  such  alternative  by  cross-examination ;  and  the  magis- 
trate's clerk  might  have  taken  down  the  answer  in  such  form  as  to  make  it  seem 
Applicable  to  the  wrong  alternative.      You  contend  that  what  they  call  minutes 
vrould  have  been  the  depositions  had  they  been  signed,  and  that,  the  minutes  not  being 
feftigned,  there  are  no  depositions  at  all.''     It,  however,  was  unnecessary  to  decide  the 
point,  as  the  case  was  determined  in  favor  of  the  prisoners  on  another  ground. (z) 

Where  a  magistrate's  clerk  proved  that  he  had  taken  down  the  examination  of  a 

iritness  before  the  magistrate,  and  he  had  no  doubt  that  the  attorney,  who  attended 

>efore  the  magistrate  on  behalf  of  the  prisoner,  had  cross-examined  the  witness,  but 

\e  had  not  taken  down  anything  as  cross-examination ;  he  had,  however,  taken  down 

everything  the  magistrate  considered  material.     Erie,  J.,  held  that  the  depobition 

ras  admissible;  all  the  requisites  of  the  statute  had  been  complied  with.     He  did 

ot  think  it  the  duty  of  the  magistrate  to  take  down  every  word ;  for  then  it  would 

3  necessary  to  conduct  the  examination  by  question  and  answer. (a) 

On  a  trial  for  murder  Mr.  Cooke,  a  magistrate,  produced  an  ^information,  r^Anti 

id  ctated  that  he  went  to  the  house  of  the  deceased,  and  found  him  on  a  ^ 

\llet  in  a  very  weak  state,  and  that  the  prisoner  was  brought  to  the  house  where 

e  deceased  was ;  in  consequence  of  the  state  in  which  the  deceased  was,  he  could  say 

t  Very  little  at  a  time,  and  Mr.  Cooke  first  took  his  information  without  the  prisoner 

ng  present,  and  swore  the  deceased  to  it.     JMr.  Cooke  then  had  the  prisoner,  who 

thandcufied,  brought  in,  and  had  the  handcuffs  taken  off.     Owing  to  the  exhausted 

e  of  the  deceased,  the  prisoner  had  to  be  brought  close  to  the  bed  to  hear  what 

ttid.     Having  then  slowly  read  over  the  information  to  the  deceased  in  the  pres- 

'■  of  the  prisoner,  aud  asked  the  deceased  if  it  was  true,  and  having  been  answered 

le  affirmative  by  him,  Mr.  Cooke  then  reswore  the  deceased  to  his  in/brmatiwi  in 

wesence  of  the  prisoner,  and  read  over  the  information  of  the  deceased  to  him, 

fhile  he  was  reading  it  the  prisoner  asked  him  to  stop  at  some  statement  con- 

I  in  it ;  but  Mr.  Cooke  told  him  he  had  better  read  it  over  to  the  end.  and 

e  would  then  read  the  information  paragraph  by  paragraph  distinctly  to  him, 

\ht  the  prisoner  could  then  put  any  question  he  wished  to  the  deceased  on 

aragraph  as  read;  that,  having  so  read  over  the  information,  he  read  it  over 

»g.  ».  Christopher,  1  Den.  C.  C.   536;  2  C.  &  K.  994  (61  E.  C.  L.  R.),  U.  T.  1850. 
>Dge8t  objection  to  such  a  proceeding  is  this*,  that  a  witness  may  state  facta  in 
a  prisoner,  and  the  clerk  may  not  take  them  down,  and  thus  the  prisoner  may 
ow  what  they  are.     See  the  case  more  fully,  pott. 
;.  o.  Uendy,  4  Cox  C.  C.  243,  Spr.  Ass.  1850. 
OL.  ui. — 25 
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again  paragraph  by  paragraph  to  tho  prisoner  in  the  hearing  of  the  deceased,  and 
that  part  of  it  was  read  a  third  time  to  the  prisoner ;  that  the  prisoner,  having  pre- 
Tiously  been  duly  cautioned  by  him,  asked  several  questions  with  reference  to  the 
matters  sworn  in  the  information,  and  Mr.  Cooke  took  down  each  question  and 
answer  as  nearly  as  possible  in  the  very  words  of  the  parties.  The  deposition  was 
received  in  evidence ;  but  upon  a  case  reserved,  it  was  held  that  it  ought  not  to  have 
been  received.(6j 

*4771  ^liei^e  i^  appeared  'that  a  witness  had  been  examined  before  a  *magiB- 
^  trate,  who  had  asked  the  prisoner  whether  she  had  any  questions  to  put, 
but  it  seemed  uncertain  whether  she  was  so  asked  with  reference  to  the  particnlar 
examination  of  the  witness,  or  after  all  the  depositions  had  been  read  over;  and  it 
also  appeared  that  the  examinations  of  the  witnesses  had  been  taken  in  writing 
before  the  arrival  of  the  magistrate;  and  that  they  were  then  read  over  in  the  pre- 
sence of  the  prisoner,  when  the  prisoner  was  asked  if  she  had  any  questions  to  put. 
It  was  held  that  the  deposition  was  not  admissible;  Ist,  because  it  was  the  duty  of 
the  magistrate  to  ask  the  prisoner  whether  she  would  put  any  questions  with  refer- 
ence to  the  particular  witness.  2dly,  the  examination  of  the  witness  having  been 
put  in  writing  before  the  arrival  of  the  magistrate,  the  reading  it  over  in  her  pre- 
sence did  not  give  the  prisoner  a  proper  opportunity  of  cross-examination  ;  she  had 
a  right  to  hear  the  evidence  given  step  by  step,  and  so  to  have  time  to  consider 
what  questions  to  put.(c) 

Where  the  prisoner  and  prosecutor  were  present  before  the  magistrate,  and  the 
prosecutor  made  a  statement  to  the  magistrate,  which  was  not  taken  down  in 
writing,  and  the  prisoner's  attorney  asked  the  prosecutor  a  few  questions  in  cross- 
examination,  and  these  were  not  taken  down  in  writing.  The  case  was  then 
adjourned  to  the  next  day,  when  the  prisoner  was  brought  up  before  the  Fame 
magistrate;  the  prosecutor  was  again  sworn,  and  the  magistrate's  clerk  read  over  to 
him  a  written  deposition  which  had  been  taken  previously  to  the  second  hearing. 
The  prisoner's  attorney  cross-examined  the  prosecutor,  and  that  cross-examination, 
or  some  part  of  it,  was  taken  down  by  the  clerk,  and  from  his  notes  afterwards  a 
fair  copy  of  the  cross-examination  was  taken  down  on  the  copy  which  had  been  pre-- 
viously  read.     Hill,  J.,  held  the  deposition  admissible.(cf ) 

{b)  Keg.  V.  Walsh,  5  Cox  C.  C.  115,  M.  T.  1850.     There  was  considerable  difference 
opinion  among  the  judges  in  this  case.     Monaban,  G.  J.,  was  of  opinion  that  "what  tl 
Act  of  Parliament  requires  is,  not  that  a  witness  shall  depose  to  a  written  statement,  bi 
shall,  in  the  presence  of  the  accused,  give  a  statement  on  oath,  which  the  magistrate  shi 
afterwards  reduce  into  writing,  and  that  the  accused  shall  have  an  opportunity  of  ci 
examining  him,  under  the  sanction  of  the  same  oath,  whereby  he  swears  to  the  infonc::;:^^ 
tion,"  that  the  present  case  and  Rex  v.  Smith  agreed  in  this  point,  that  in  both  the  w*^  j>  * 
ness  was  originally  sworn  in  the  absence  of  the  accused ;  but  the  place  where  the  pr^s^^^Q. 
case  failed  was  that,  when  the  prisoner  was  brought  in,  the  information  was  not  takeoi     ^^ 
oath  in  his  presence.     Secondly,  on  the  evidence  of  Mr.  Cooke,  the  inference  plainly  as^os^ 
that  the  oath  was  merely  an  oath  to  the  truth  of  the  information  which  had  been  swoi^ 
aud  therefore  did  not  extend  to  the  answers  given  on  cross-examination.    Perriayj; 
agreed  with  Monahan,  C.  J.,  on  the  first  point;  but  added,  *'The  prisoner  was  kept  haocf, 
cuffed  in  another  place,  and  here,  deliberately  and  designedly,  the  magistrate  proceede<t, 
contrary  to  the  fair  import  of  the  statute,  to  take  the  deposition  of  a  party  not  on  hit 
oath,  in  the  absence  of  the  prisoner,  who  was  within  call,  and  who  was  designedly  kept 
back  and  not  called."     Ball,  J.,  gave  no  opinion  on  the  first  point,  but  agreed  with  Mooa^ 
ban,  C.  J.J  on  the  second.     If  the  magistrate  had  been  silent  as  to  the  form  of  the  oath 
which  he  administered,  it  would  have  been  assumed  that  the  oath  was  in  the  usual  form; 
but  here  the  magistrate  stated  that  he  reswore  the  deceased  to  the  truth  of  his  infonsi- 
tion  ;  thus  confining  the  oath  to  the  truth  of  the  information  ;  and,  if  this  were  so,  the 
subsequent  questions  and  answers  were  not  under  oath.     Torrens,  J.,  was  of  opinion  that 
Rex  V.  Smith  governed  the  first  point,  and  that  the  oath  extended  to  the  whole,  and  tbeit- 
iore  the  deposition  was  rightly  admitted.     Pennefather,  B.,  agreed  with  Torrens,  J.,  on 
the  first  point,  but  entertained  very  serious  doubts  upon  the  second  point.    This  c*«*M 
tried  in   1850,  after  the  12  &   13  Vict.  c.  69,  had  come  into  operation,  though  Perria,ii 
states  that  the  9  Geo.  4,  c.  54,  was  then  in  operation. 

(c)  Reg.  V.  Day,  tJ  Cox  C.  C.  55,  Piatt,  B.,  March,  1852. 

{d)  Reg.  r.  Bates,  2  F.  &  F.  317,  Wini.  Ass.  1860.  Hill,  J.,  said,  "  In  the  Londoa  Pohee 
Offices,*  where  a  great  number  of  charges  were  daily  heard,  it  was  the  constant  practica^ 
have  the  abbreviated  notes  taken  during  the  examination  of  a  witness  by  the  magiatrat*^ 
clerk,  tair  copied  in  full  in  an  adjoining  room,  and  that  copy  afterwards  read  OTer  is  the 
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Where  it  was  proved  that  the  deposition  was  taken  in  accordance  with  the  inva- 
riahle  and  long-established  practice  of  the  magistrate's  court  at  Liverpool,  and 
when  the  prisoner  was  before  the  magistrate,  he  was  defended  by  an  attorney,  who 
had  a  fall  opportunity  of  cross-examining,  and  did  cross-examine,  the  witnesses ;  a 
note  of  the  evidence  given  before  the  magistrates,  consisting  of  the  names  of  the 
witnesses,  and  the  heads  of  what  each  could  prove,  was  taken  by  the  magistrate's 
clerk;  afterwards  the  prisoner  and  the  witnesses  were  taken  into  a  room,  and  there 
another  clerk,  who  had  not  been  present  at  the  examination  before  the  magistrate, 
examined  the  witnesses  from  the  aforesaid  note,  and  there  wrote  down  the  answers, 
and  the  witnesses  then  signed  the  papers  so  written  by  the  last-mentioned  clerk; 
the  prisoner's  attorney  was  not  there,  though  he  might  have  been  if  he  liked ;  and 
the  prisoner  was  not  asked  if  he  would  then  cross-examine  the  witnesses,  and  did 
not  cross-examine  them;  afterwards  *the  prisoner  and  the  witnesses  were  r^c^^o 
again  taken  before  the  magistrate,  and  the  evidence  so  taken  down  by  the  ^ 
clerk  in  the  room  in  the  absence  of  the  magistrate  was  read  over  to  them ;  the  pri- 
soner was  not  then  asked  if  he  would  crosa-examine  the  witnesses,  and  his  attorney 
was  not  then  there,  though  he  might  have  been  if  he  had  liked;  the  magistrate 
then  cautioned  the  prisoner,  who  then  signed  his  own  statement,  and  the  magistrate 
then  signed  the  papers  so  written  as  last  aforesaid.  It  was  objected  that  the  depo- 
sition was  not  taken  in  accordance  with  the  11  &  12  Vict.  c.  42,  s.  17,  but  the 
deposition  was  admitted;  but,  upon  a  case  reserved,  it  was  held  that  the  depositions 
in  this  case  were  bad.  The  statute  requires  that  they  should  be  taken  in  the  pre- 
tence of  the  magistrate,  and  in  the  presence  of  the  prisoner,  and  that  the  prisoner 
should  have  an  opportunity  of  cross-examining  the  witnesses  in  the  presence  of 
the  magistrate.  In  this  case  these  provisions  had  not  been  complied  with,  and  these 
depositions  were  taken  improperly. (e) 

In  this  respect  there  is  a  very  striking  difference  between  depositions  before  a 
magistrate  and  before  a  coroner;  for  not  only  has  it  been  settled  that  if  any  wit- 
nesses who  have  been  examined  before  the  coroner  are  dead  or  unable  to  travel,  or 
kept  out  of  the  way  by  the  means  and  contrivance  of  the  prisoner,  their  depositions 
may  be  read  on  the  trial  of  the  prisoner.(/)  but  the  prevailing  opinion  seems  to 
ka?e  been  that  they  are  equally  admissible,  though  the  prisoner  may  have  been 
abtent  at  the  time  of  taking  the  inquisition.{g')  The  reasons  given  for  this  distinc- 
tion usually  are,  that  the  examination  before  the  coroner  is  a  transaction  of  notoriety 
to  which  every  one  has  right  of  acces6,(A)  and  that  the  coroner  is  an  officer  ap- 
pointed on  behalf  of  the  public  to  make  inquiry  about  the  matters  within  his  juris- 
diction, and  therefore  the  law  will  presume  the  depositions  before  him  to  be  duly 
and  impartially  taken.(t)  But  these  reasons  and  the  authorities  for  the  doctrine 
are  certainly  not  at  all  satisfactory,  and  (as  it  has  been  remarked  by  a  very  sensible 
writcr,(y )  who  has  collected  and  commented  on  the  cases)  since  the  distinction  is 
not  warranted  by  the  language  of  the  l^islature,  and  is  unfounded  on  principle,  it 
may,  when  the  question  arises,  be  a  matter  of  very  grave  and  serious  consideration 
whether  it  ought  to  be  admitted; (A;)  and  another  learned  writer,  having  formerly 

presence  of  the  prisoner  and  signed  bj  the  witness.  He  thought  such  a  practice  not  only 
convenient,  but  within  the  spirit  and  intention  of  the  Act,  as  the  prisoner  had  full  oppor- 
Uuitj  as  well  as  the  witness  of  objecting  if  the  evidence  were  put  down  incorrectly." 

(e)  Reg.  p.  Watts,  L.  k  C.  339,  Nov.  1863. 

(/)  Lord  Morley's  case,  Kel.  55  ;  Thatcher's  case,  Sir  T.  Jones  53 ;  Bromwich's  case,  1 
Lev.  180;  Gilb.  Ev.  124;  Rex  v.  Stockley,  1  East  P.  C.  c.  5,  s.  78,  p.  310,  ante^  vol.  1, 
p.  832. 

(y)  1  Phill.  Ev.  372;  7th  ed. ;  Bull.  N.  P.  242.  See  per  Alderson,  B.,  Reg.  ».  Austin, 
Iw8.  C.  C.  612,  ante^  p.  471,  note  (i),  which,  however,  was  a  mere  obiter  dictum, 

(A)  3  T.  R.  722  ;  1  Phill.  Ev.  373,  7th  ed. ;  but  in  the  case  of  Garnett  v.  Ferrand,  6  B.  & 
C.611  (13  B.  C.  L.  R.),  the  court  expressed  an  opinion  that  the  coroner  might  exclude 
pirticolar  persons,  if  he  thought  it  necessary  and  proper  so  to  do. 

(i)  Bull.  N.  P.  242. 

(/}  2  SUrk.  Ev.  385. 

(*)  The  1  ft  2  Ph.  k  Mary,  c.  13,  s.  5,  enacted,  "that  every  coroner,  upon  any  inquisi- 
^  before  bim/ouiu/,  whereby  any  person  shall  be  indicted  for  murder  or  manslaughter, 
«u  aecetsory  before  the  murder  or  manslaughter,  shall  put  in  writing  the  effect  of  the 
giveo  to  the  jury  before  him,  being  material :  and  shall  certify  the  same  evidence, 
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*4.^0"l  *^^P^®^^^  *  different  opinion,  observes,  in  his  last  edition,  that  thdre  appears 
'  -•  to  be  no  satisfactory  reason  why  such  a  deposition  should  at  the  trial  be  re- 
ceived in  evidence,  under  circumstances  which  would  render  every  other  kind  of 
judicial  depositions  inadmissible.  And  it  seems  an  unreasonable  and  anomalous 
proposition  to  hold  that,  on  a  trial  for  murder  upon  the  coroner's  inquest,  a  deposi- 
tion taken  before  him  in  the  absence  of  the  prisoner  is  receivable  in  evidence ;  bat 
that  if  the  trial  take  place  on  a  bill  of  indictment,  a  deposition  so  taken  before  a 
mngistrat-e  is  not  receivable.  The  same  principle  which  excludes  in  the  one  case 
ought,  if  it  is  just  and  sound,  to  exclude  also  in  the  other."(/) 

A  marked  distinction  exists  between  the  situation  in  which  a  prisoner  stands, 
when  he  is  before  a  magistrate  on  the  charge  of  felony  or  misdemeanor,  and  when 
he  is  present  during  the  time  a  coroner  is  holding  an  inquest;  and  this  distinction 
seems  to  have  been  acted  upon  in  the  following  case.  Upon  an  indictment  for 
murder  it  was  proved  that  a  witness  who  had  been  examined  before  the  coroner  was 
insane  at  the  time  of  the  trial,  and  had  been  so  for  some  time  previously ;  part  of 
his  deposition  had  been  taken  in  the  absence  of  the  prisoner,  and  part  in  his  pre- 
sence, but  the  whole  was  read  over  in  his  presence ;  and  it  was  proposed  to  give  this 
deposition  in  evidence,  and  1  Phill.  Ev.  369,  373,  referred  to,  in  order  to  show  that 
the  deposition  was  admissible  where  the  witness  had  become  insane ;  and  Rrx  v««. 
Smith^(jn)  to  show  that  reading  the  whole  over  in  the  presence  of  the  prisoner  ren- 
dered it  admissible.  Park,  J.  A.  J. :  "  There  is  one  positive  objection,  that  th» 
*4ftm  ^^^°^^  might  be  insane  *when  he  was  examined  before  the  coroner.     Se 

-l  ondly,  the  7  Geo.  4,  c.  64,  makes  a  strong  distinction  between  magistrat^hv,^^ 
and  coroners.     There  is  a  charge  made  before  a  magistrate ;  but  I  cannot  call  it 
charge  before  a  coroner.     In  Rrx  v.  Smith  the  deposition  was  taken  in  a  commc^^  ^j 


felony,  and  there  the  question  was,  whether  a  deposition  taken  on  one  charge  co^^ti^^jiJd 

together  with  the  inquisition  or  indictment  before  him  taken  and  found,  at  or  before  ^^      ^i, 
time  of  the  trial  thereof  to  be  had."     And  by  the  7  Geo.  4,  c.  64,  s.  4  (repealing  the  ab^-      ^^^ 
mentioned  statute),  it  is  enacted,  "that  every  coroner,  upon  any  inqnisition  before 
taken^  whereby  any  person  shall  be  indicted  for  manslaughter  or  murder,  or  as  an  aci 
sory  before  the  fact,  shall   put  in  writing  the  evidencE  given  to  the  jury  before  him,  o 
much  thereof  as  shall  be  material :  and  shall  have  authority  to  bind  by  recognizanci 
such  persons  as  know  or  declare  anything  material  touching  the  said  manslaughte- 
mnrder,  or  the  said  offence  of  being  accessory  to  murder,  to  appear  at  the  next  coa 
oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of  a  county  palatin 
great  sessions,  at  which  the  trial  is  to  be,  then  and  there  to  prosecute  or  give  evi(^  «jiee 
against  the  party  charged,  and  every  suck  coroner  shall  certify  and  subicribe  the  tame  eti^^fff^ 
and  all  such  recognizances,  and  also  the  inquisition  before  him  taken,  and  shall  d^IJrer 
the  same  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be,  before  or  i^t  cft^ 
opening  of  the  court.*'     It  will  he  observed  that  the  principal  alterations  enacted  ^ytht 
latter  statute  are,  that  the  coroner  is  to  put  in  writing  the  evidence  instead  of  the    eJTect 
of  the  evidence,  as  directed  by  the  former,  and  that  he  is  required  to  Bubscrihe  the  tri. 
dence  when  taken.     A  doubt  has  been  raised  whether  sec.  4  of  the  7  Geo.  4,  c.  64,  is  not 
repealed  by  the  11  &  12  Vict.  c.  42,  s.  34,  but  there  seems  no  sufficieot  ground  for  this 
doubt;  see  ante,  p  352,  note  (h). 

{1}  2  Phill.  Ev.  75.     In  the  7th  cd.,  vol.  1,  p.  372,  et  seq.j  the  learned  author  bad  con- 
tended for  the  admissibility  of  such  depositions.     Where  in  an  action  brought  by  the 
plaintiff  against  the  defendant  for  running  down  his  barge  on  the  Thames,  it  appeared 
that  a  witness  had  been  examined  before  the  coroner  on  the  inquiry  concerning  the  death 
of  the  plaintiff's  son,  and  since  his  examination  had  gone  abroad ;  it  was  proposed  oo  the 
part  of  the  defendant  to  read  his  deposition,  taken  on  oath,  before  the  coroner;  aad  thii 
was  objected  to  on  the  part  of  the  plaintiff;  Coleridge,  J.,  was  of  opinion  that  ander  the 
circumstances  the  deposition  ought  to  be  admitted,  and  being  properly  proved,  it  wtiretd 
in  evidence:  Sills  v.  Brown,  9  C.  A  P.  601  (38  E.  C.  L.  R.).    The  report  doei  aot  itate 
whether  the  deposition  was  taken  in  the  presence  of  the  plaintiff,  but  probably  it  was,  ai 
be  was  the  father  of  the  deceased.     It  is  probable,  also,  that  the  witness  was  produced  Iff 
the  father  as  prosecutor;  but  even  if  that  were  so,  it  is  conceived  that  that  woald  dm 
make  his  deposition  evidence  against  the  father,  the  distinction  being  that  an  afldivlt 
used  by  a  party  is  evidence  of  the  facts  contained  in  it  agaiust  such  party,  but  neither  the  ^ 

deposition  nor  the  virti  race  evidence  of  a  witufss  is  evidence  against  the  party  calling  w        ■ 
witness:  Brickell  r.  Hulse,  7  A   &  E.  454  (34  E.  C.  L.  R.) ;  Gardner  v.  Moult,  10  A.*  *•        ■  ^ 
464  (37  E.  V.  L.  R.);  Pritchard  i'.  Bagshawe,  11  C.  B.  459  (73  E.  C.  L.  R.);  BolleaB  ••  Bo*'        "  ' 
lin,  2  Exch.  R.  605 :  Richards  v.  Morgan,  4  B.  &  S.  641  (116  E.  C.  L.  R.).     G.  8. 0. 

(m;  /fi/ra,  note  (w). 
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be  evidence  on  another.     I  will  not  receive  this  deposition.     I  think  it  safer  not  to 

do  so."(*) 

The  objection  to  the  admission  of  a  deposition  taken  by  a  coroner  in  the  absence 
of  a  prisoner  is  fortified  by  the  11  &  12  Vict.  c.  42,  s.  17,  expressly  requiring  the 
deposition  before  a  magistrate  to  be  t-aken  in  the  presence  of  the  prisoner,  and  giving 
him  a  fall  right  of  cross-examination. 

It  is  the  doty  of  the  coroner  to  take  down  the  statement  of  each  witness,  to  read 
it  over  to  him,  and  to  procure  his  signature  to  it,(o)  and  then  the  depositions  are 
admissible ;  but  a  coroner's  note  of  the  evidence,  which  has  not  been  read  over  to 
the  witness,  is  not  evidence. (j») 

Where  two  witnesses  who  had  been  examined  before  the  coroner  were  too  ill  to 
attend  the  trial,  and  an  application  was  made  to  lay  their  depositions  before  the 
grand  jury ;  Wightman,  J.,  having  referred  to  the  Act  authorizing  the  use  of  depo- 
sitions where  witnesses  are  too  ill  to  attend,  said  he  was  of  opinion  that  it  gave  him 
power  to  treat  depositions  that  were  taken  before  a  coroner  in  the  same  way  as  those 
taken  by  a  magistrate. (9)     Where  it  was  proposed  to  put  in  the  deposition  of  a 
witness  before  the  coroner,  Erie,  C.  J.,  doubted  whether  the  deposition  was  admis- 
sible under  the  11  &  12  Vict.  c.  42,  s.  17,  and  after  consulting  Wightman,  J.,  said 
be  should  admit  the  deposition  under  the  statute  of  Philip  and  Mary,  subject  to  the 
doubt  whether  that  statute  was  not  repealed  by  Jcrvis's  Act.(r)     So  where  in  a 
case  of  manslaughter  an  application  was  made  that  the  deposition  of  a  witness,  who 
had  been  examined  before  the  coroner,  but  was  too  ill  to  travel,  might  be  laid  before 
the  grand  jury ;  Willes,  J.,  said  that  depositions  taken  before  a  coroner  were  not 
governed  by  the  11  &  12  Vict.  c.  42,  and,  having  taken  time  to  consider,  told  the 
prisoner  of  the  application  that  had  been  made,  and  asked  her  if  she  had  any  objec- 
tion to  her  trial  being  postponed,  and,  upon  her  saying  that  she  had,  the  deposition 
^ras  allowed  to  be  read  before  the  grand  jury.(«) 

♦There  really  is  no  ground  for  these  doubts.     The  11  &  12  Vict.  c.  42,  rjit^Qi 
Only  applies  to  depositions  before  magistrates.     The  7  Geo.  4,  c.  64,  s.  4,  '- 
ir^^ulatee  depositions  before  coroners,  and  is  not  repealed  by  the  11  &  12  Vict.  c. 
42 ;  and  it  has  never  been  doubted  that  under  the  7  Geo.  4,  c.  64,  s.  4,  depositions 
t^en  before  a  coroner  in  the  presence  of  the  prisoner  were  admissible.(0 

If  the  depositions  were  duly  taken  before  the  new  statute,  they  were  receivable 
in  evidence,  after  the  death  of  the  deponent,  not  only  upon  the  trial  of  the  pri- 
soner for  the  offence  with  which  he  was  charged  at  the  time  they  were  taken,  but 
t^poQ  an  indictment  for  another  offence.  Thus  a  deposition  was  held  admissible  in 
^  case  of  murder,  although  it  was  taken  when  the  prisoner  had  been  brought  before 
^wo  magbtrates  upon  a  charge  of  an  assault  upon  the  deceased,  and  also  upon  a 
oharge  of  robbing  a  manufactory  which  the  deceased  had  been  employed  to  guard. (t/) 

(n)  Rex  V.  Charles  Wall,  Worcester  Sum.  Ass.  1830,  MSS.  C.  S.  G.  The  distinction 
'tjikea  by  the  learned  judge  seems  to  deserve  much  consideration.  The  ground  on  which 
m  deposition  before  a  magistrate  is  admissible  is  that  the  prisoner,  being  there  to  answer 
m  charge,  has  the  right  to  cross-examine  the  witnesses.  In  many  cases  before  coroners, 
«Teii  if  the  prisoner  be  present,  there  is  no  charge,  and  perhaps  no  suspicion,  against  him, 
mud  it  may  be  doubted  whether  in  strictness  under  any  circumstances  he  has  a  right  to 
cross-examine  the  witnesses ;  and  if  there  were  no  charge  in  fact  made  against  him,  his 
ioterference  would  be  an  unwarranted  interruption  of  the  proceedings.  See  the  observa- 
'tions  of  Parke,  B.,  in  Melen  v.  Andrews,  ante,  p.  423.     C.  S.  G. 

(o)  Per  Gurney,  B.,  Reg.  v.  Plummer,  1  0.  &  K.  600  (47  B.  C.  L.  R.),  Sum.  Ass.  1844. 

!p)  Per  Gurney,  B.,  Ibid.     The  Act  only  requires  the  coroner's  signature. 
q)  Reg.  r.  Hazell,  8  Cox  C.  C.  443,  Spr.  Ass.  1861.  But  the  trial,  being  for  murder,  was 
'postponed,  Wightman,  J.,  doubting  whether  in  so  serious  a  case  the  power  ought  to  be 
exercised,  and  the  counsel  on  both  sides  assenting  to  that  course.     The  11  k  12  Vict.  c. 
43f.bas  nothing  to  do  with  coroners,  and  no  doubt  this  report  is  incorrect. 

(r)  Reg.  9.  Gleary,  2  F.  &  F.  850,  Spr.  Ass.  1862.    The  deposition  was  not  pressed.    The 

•tatate  of  Philip  k  Mary  was  repealed  by  the   7  Geo.  4,  c.  64,  and  the  doubt  is  whether 

4We.  4  of  that  Act  is  repealed  by  the  11^12  Vict.  c.  42,  s.  34.     See  note  (A),  ante^  p.  352. 

(•)  Reg.  V.  Moooey,  9  Cox  C.  C.  411.     The  point  would  have  been  reserved,  but  the  bill 

was  thrown  ont. 

iO  See  anUj  p.  352,  note  (h). 
u)  R«z  •.  Smith,  R.  k  R.  C.  C.  R.  339;  s.  c,  2  Stark.  N.  P.  C.  208  (3  E.  C.  L.  R.). 
EltfMi  of  the  Judges  met.    Abbott,  J.,  thought  the  evidence  ought  not  to  have  been  re- 
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the  prisoner  by  two  couDtj  magistrates,  and  signed  by  them,  and  after  a  further 
investigation  at  Bow  Street  the  prisoner  was  committed ;  it  was  held  that  the  dqx)- 
sition  was  admissible;  for  the  11  &  12  Vict.  c.  42,  ss.  17,  18,  does  not  confine  the 
admissibility  of  a  deposition  to  the  case  of  a  person  examined  before  the  magistrate 
before  whom  the  charge  was  made,  and  who  committed  the  prisoner.(f') 

Where  on  an  indictment  for  endeavoring  to  conceal  the  birth  of  a  child,  of  which 
E.  Fox  had  been  delivered,  it  was  proposed  to  read  the  deposition  made  by  the  pri- 
soner at  the  inquest  held  on  the  body  of  E.  Fox,  the  coroner  having  proved  that  he 
had  cautioned  the  prisoner  previously  to  his  making  the  deposition,  and  this  was 
objected  ^) ;  Martin,  B.,  held  that  it  might  be  read,  but  would  have  reserved  the 
point  if  the  prisoner  had  been  convicted.(  tV) 

*4^R4.1       *^^  ^  ^^*^^  ^^^  murder  it  appeared  that  the  deceased  had  sworn  an  infor- 
•1  mation  for  rape  against  the  prisoner  in  his  presence,  and  had  snboeribed  it 
with  her  mark,  before  a  magistrate,  and  the  prisoner  had  executed  a  recognixanoe, 
with  sureties,  to  appear  to  the  charge  at  the  ensuing  assizes ;  before  which  however 
he  married  the  deceased,  but  they  never  lived  together  after  the  marriage;  and 
statements  of  the  prisoner  were  proved  tending  to  show  that  he  married  her  to 
prevent  the  prosecution,  and  he  had  said  that  he  would  give  her  a  short  life. 
Christian,  J.,  received  the  information  and  recognizance;  but  he  told  the  jury  they 
were  not  to  regard  them  as  evidence  of  anything,  save  simply  of  the  facts  that^ 
before  the  parties  married,  such  a  charge  had  been  made,  and  the  prisoner  placed 
under  recognizances  to  stand  his  trial  for  it ;  and  they  had  nothing  whatever  to  do 
with  the  question  whether  the  charge  was  true  or  false,  but  that  the  facts  evinced 
by  the  mere  existence  of  these  documents  might  be  taken  into  their  consideration,  ^ 
along  with  the  other  circumstances,  specially  as  bearing  upon  the  question  of 
existence  of  a  motive,  which  might  have  prompted  the  prisoner  to  the  oommissioi 
of  the  murder.     And,  on  a  case  reserved,  it  was  held  that  this  evidence  was 
perly  admitted.     It  was  not  offered  as  evidence  of  an  information  taken  under  th^. 
statute,  but  was  given  in  evidence  as  a  charge  found  to  be  in  writing,  and  whiclff" 
happened  to  be  in  writing,  because  the  information  was  made  upon  a  certain 
sion.     The  recognizance  of  the  prisoner  was  taken  upon  the  same  occasion  as 
on  which  the  charge  was  made,  and  was  also  in  writing,  and  was  no  more  to 
regarded  than  if  the  statute  had  never  been  made.     If  the  charge  rested  on 
evidence,  and  the  party  by  whom  it  had  been  made  had  used  expressions  equivalei 
to  what  appeared  in  the  information,  all  that  might  have  been  given  in  evidence 
but  nothing  of  the  sort  could  here  be  given  in  evidence,  as  all  of  it  was  in 
and  the  only  proper  evidence  of  the  writing  was  the  documents  containing  t 
matters  which  had  been  so  committed  to  writing.     The  documents  were  not  gi 
in  evidence  to  substantiate  the  truth  of  the  charge,  but  merely  as  to  the  fact  t; 
they  had  been  made,  and  that  the  prisoner  had  entered  into  the  recognizances. O* 

Where  a  witness  is  too  ill  to  travel,  his  deposition  may  be  read  by  the  grand  j 
upon  proof  that  it  was  duly  taken  in  the  presence  of  the  prisoner,  who  had 
op(>ortunity  of  cross-examining  the  witness,  and  that  the  witness  is  too  ill  at 
time  to  attend. (^) 

The  new  stutute  requires  the  deposition  to  be  signed  by  the  person  makin 
such  signature  was  not  necessary  formerly  for  its  admissibility.     Upon  an  indicti 
for  a  rape,  all  the  judges  were  of  opinion  that  the  deposition  of  a  girl,  since 
upon  whom  the  offence  had  been  committed,  taken  on  oath  before  the  commi^zi-tiii^ 
magistrate  might  be  read  in  evidence,  although  it  was  not  signed  by  her.(/) 
♦4ft^l       ^^®  magistrate  himself,  however,  by  the  11  &  12  Vict.  c.  42,  *8.  ^  7,  w 
-'  required  to  subscribe  the  examinations  and  informations  taken  by  him  i      Mod 

(i)  Rej?.  V.  De  Vidil,  9  Cox  C.  C.  4,  Blackburn,  J. 

(m)  Reg.  V.  Colmer,  9  Cox  C.  C.  506. 

I J  )  Reg.  V.  Lydane,  8  Cox  C.  C.  38. 

{k)  Reg.  V.  Clements,  2  Den.  C.  C.  251.  The  decision  turned  on  a  forced  conBtruotha 
or  the  II  &  12  Vict.  c.  42,  s.  17.  But  there  is  no  doubt  that  at  common  law  the  de/Kni. 
tion  might  be  proved  before  the  grand  jury  ;  e.  ^.,  where  a  witness  is  kept  away  by  tAe 
procurement  of  the  prisoner. 

(/}  Rex  t;  Flemming,  2  Leach  854,  and  see  Rex  v.  Russell,  ante^  p.  473. 
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his  he  ought  to  do  at  each  examinatioD,  and  not  to  defer  it  till  he  dctermiDes 
ommitting.(fii) 

Where  the  deposition  of  a  prosecutor  was  regularly  taken  and  read  over  in  tl 
presence  of  a  prisoner,  and  he  had  an  opportunity  of  cross-examining  the  prosecuto 
nd  two  other  witnesses  were  examined  at  the  same  time,  and  the  depositions  of  a 
hree  were  on  the  same  sheet  of  paper,  the  prosecutor's  being  first,  and  there  wa 
fily  one  signature  of  the  magistrate,  which  was  at  the  end  of  the  last  deposition. 
•ut  not  in  terms  confined  to  it,  being  "  sworn  before  me  ;''  it  was  held  that,  afler  the 
roof  by  the  magistrate's  clerk  of  the  manner  in  which  it  had  been  taken,  the  depo- 
ition  of  the  prosecutor  was  admissible. (n)     But  where  one  Winter,  who  had  been 
xaniined  and  cross-examined  before  the  magistrates,  died  before  the  trial,  aod  his 
epoeition  was  duly  signed  by  the  magistrates,  but  the  cross-examination,  which 
ad  taken  place  on  a  subsequent  day,  was  not  signed  by  the  magistrates,  but  the 
epoeitions  of  two  other  witnesses  on  the  prisoner's  behalf,  which  bad  been  taken  at 
16  same  time  with  the  cross-examination  of  Winter,  were  pinned  up  along  with  it 
nd  the  last  sheet  of  the  whole  was  signed  by  the  magistrates ;  Alderson,  B.,  after 
[Unsulting  Parke,  B.,  said  if  the  magistrates'  clerk  could  state  that  the  sheets  were 
II  pinned  together  at  the  time  the  magistrates  signed  the  last  sheet,  he  thought  he 
tnst  receive  the  whole  in  evidence,  but  neither  the  magistrates*  clerk  nor  ooe  of 
le  magistrates  being  able  so  to  state,  the  deposition  as  well  as  the  cross-examination 
as  rejected,  although  the  magistrate  stated  that  all  the  sheets  were  lying  on  the 
ible  when  he  signed  them.(o) 

And  where  since  the  new  statute,  on  an  indictment  for  felony,  it  appeared  that 
[.  Seedhouse  had  been  duly  examined  before  the  committing  magistrate  according 
>  the  11  &  12  Vict.  c.  42,  s.  17,  and  that  she  was  unable  through  sickness  to 
iend  the  trial,  and  thereupon  her  deposition  was  tendered  in  evidence.     The  depo- 
tions  of  all  the  witnesses  had  only  one  caption  as  follows :  "  The  examinations  of 
lere  the  names  of  H.  Seedhouse  and  the  other  witnesses  were  set  out],  taken  on 
ith  before  the  undersigned,  one  of  Her  Majesty's  justices,"  &c.     The  statement  of 
ch  witness  began,  '^  This  deponent  H.  S.  on  her  oath  saith,"  &c. ;  and  each  wit- 
as  had  signed  his  own  statement ;  but  at  the  foot  of  the  statement  of  each  witness 
)re  was  no  signature  by  the  magistrate.     At  the  end,  however,  of  all  the  state- 
nts  was  as  follows :   ^^  The  above  depositions  of  [here  the  names  of  all  the  wit- 
868  were  repeated]  were  taken  and  sworn  before,  me  at.  &c. — Thomas  Entwisle;" 
the  depositions  were  all  annexed  together.     It  was  objected  that  the  statement 
aeh  witness  ought  to  have  been  signed  by  the  magistrate  ;  but  it  was  held  that, 
Dogh  the  17th  section  required  the  depositions  to  be  rempectiveli/  signed  by  the 
eeses,  and  therefore  each  witness  *mu8t  sign  his  own  deposition,  yet  the  rmAQR 
on  only  required  the  depositions  to  ^^  be  signed  by  the  justice,"  omitting  ^ 
ford  ''  respectively,"  and  therefore  a  single  signature  of  the  justice,  in  the 
ter  adopted  in  this  case,  was  sufiicient.(p)     And  so  where  the  caption  was 
jnination  of  J.  J.  Hill  and  others,  in  the  presence  of,"  &c.,  and  the  depositions 
)n  separate  sheets  originally,  but  the  magistrate's  clerk  had  attached  them  to- 
*  as  they  were  when  produced  at  the  trial,  and  the  magistrate  had  signed  them 
end;  Pollock,  C.  B.,  held  that  that  .was  sufficient,  and  admitted  one  of  the 
ions,  which  had  not  the  signature  of  the  magistrate  upon  \i.{q) 
^re  upon  an  indictment  for  murder  the  deposition  of  a  witness,  examined 
'.he  committing  magistrate,  and  since  dead,  was  tendered  in  evidence ;  there 
iption  or  heading  at  the  commencement  of  the  body  of  the  depositions,  but 

g.  17.  Mayor  of  London,  5  Q.  B.  555  (48  E.  C.  L.  R.) ;  1  Sess.  Cas.  40. 
r.  V.  Osborne,  8  C.  &  P.  113  (34  E.  C.  L   R.).     Coleridge,  J.,  after  consulting 
ager,  C.  B.,  said,  '>  If  it  had  been  the  case  of  an  affidavit,  it  would  have  been  bad, 
s  on  account  of  an  arbitrary  rule." 

V.  France,  2  M.  k  Rob.  207.  The  whole  of  the  examinations  and  cross-ezamU 
^re  afterwards  read  at  the  instance  of  the  prisoner,  and  qwere  whether  any  one 
ght  not  have  proved  their  contents,  refreshing  his  memory  by  them. 

V.  Young,  3  0.  &  K.  lOG,  Greaves,  Q.  C,  after  consulting  Williams,  J. 

9.  Lee,  4  F.  &  F.  G3.     It  is  trusted  that  the  text  represents  the  facts  of  this 

le  report  neither  states  in  terms  where  the  magistrate's  signature  was,  nor 

^positions  were  attached  together. 
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there  was  no  caption  at  the  head  of  thin  particular  deposition ;  and  it  was  objected 
that  the  deposition  was,  on  this  account,  inadmissible.  Aldcrson,  B. :  '*  AH  thit  is 
necessary  in  this  case  is  to  show  that  the  deposition  in  question  was  regularly  taken 
under  the  statute ;  the  heading  applies  to  all  the  depositions."  And  the  depoitition 
was  admitted.(r) 

The  prisoner  was  indicted  for  obtaining  by  false  pretences  a  promissory  note  for 
£50.  Upon  the  trial  the  deposition  of  Mary  Rowe  was  put  in,  after  proof  that  it 
was  taken  hy  the  committing  justice  in  the  presence  of  the  prisoner,  and  that  she 
had  a  full  opportunity  of  cross-examining  M.  Rowe;  that  it  was  signed  by  the 
said  justice,  and  that  M.  Rowe  was,  at  the  time  of  the  trial,  so  ill  as  not  to  be  able 
to  travel.  The  charge  preferred  before  the  said  justice  was  that  the  prisoner  had 
obtained  the  promissory  note  and  other  valuable  securities  by  means  of  false  pre- 
tences, and  of  this  charge  the  prisoner  was  informed  by  the  said  justice.  The  cap- 
tion of  the  deposition  of  M.  Rowe  was  ^^  Devon,  to  wit.  The  examination  of  M. 
Rowe,  wife  of  W.  S.  Rowe,  of,  &c.,  taken  on  oath  this  14th  day  of  February,  A.  D. 
1849,  at,  &c.,  before  the  undersigned,  one  of  Her  Majesty^s  justices  of  the  peace  for 
the  said  county,  in  the  presence  and  hearing  of  H.  L.  (the  prisoner),  who  is  now 
charged  before  me  this  day  for  obtaining  money  and  other  valuable  security  for- 
money  from  the  said  M.  Rowe,"  &c.  It  was  objected  that  the  charge  set  forth  ii 
the  caption  is  obtaining  money  and  valuable  securities,  but  whether  legally 
illegally  is  not  stated ;  and  no  offence  was  therefore  shown,  and  the  said  depositioi 
consequently  was  not  receivable  in  evidence.  The  objection  was  overruled ;  am 
upon  a  case  reserved,  Wilde,  C.  J.,  delivered  judgment  as  follows:  ^^The  judges ai 
unanimously  of  opinion  that  the  objection  is  not  valid,  and  that  the  deposition 
properly  received  in  evidence.  The  objection  is  not  that  the  evidence  as  set  fortsi^^^ 
in  the  examination  did  not  sufficiently  appear  to  relate  to  the  charge,  upon  whi^  ^ 
the  prisoner  was  being  tried,  so  as  to  warn  and  apprize  her  of  the  matter  to  whi».f  ^ 
*J.R71  '^^^  cross-examination  should  be  directed,  but  only  *that  the  title  of  the  e 
-I  amination  did  not  with  sufficient  distinctness  state  the  charge  against  h* 
The  title  of  the  deposition  states  the  occasion  of  its  being  taken,  and  the  matter 
which  it  refers,  and  there  is  no  authority  requiring  any  title^  or  a$  it  u  called 
tion  to  the  examination  ;  and  it  is  sufficient  if  it  be  described  as  the  i  iiiniinntinnw  j  ( 
the  witness,  and  the  evidence  refers  to  the  charge  upon  which  the  prisoner  maj 
upon  his  trial ;  and  as  no  objection  was  raised  that  the  deposition  was  defective 
that  respect,  we  think  the  deposition  was  properly  received  in  evidence.  It 
however,  not  be  improper  to  observe  that  the  case  states  that  the  charge 
against  the  prisoner  was  that  of  obtaining  the  promissory  note  and  securitieo^B  hy 
means  of  false  pretences,  and  that  the  prisoner  was  informed  of  that  charge  bjf —  the 
committing  justice,  and  that  she  had  a  full  opportunity  of  cross-examining  the 
witnes.8."(«) 

Where  a  deposition  had  "  Kent  to  wit"  in  the  margin,  and  purported  to  be  "t^mleo 
on  oath  before  us  of  Her  Majesty's  justices  of  the  peace  for  the       said 

county,''  and  concluded,  ^'  This  examination  was  taken  before  us  in  the  presenicse  of 
(the  prisoner)  at  Dartford,  on  the  day  and  year   first  above  mentioned — HI  X'GH 
Johnson  ;"  Maule,  J.,  was  of  opinion  that  this  document  was  inadmissible  \m^  iider 
the  11  &  12  Vict.  c.  42,  s.  17,  as  it  did  not  purport  to  be  signed  by,  or  to  have     T>een 
taken  before,  any  justice  of  the  peace  for  the  county  in  which  the  prisone^c"  was 
examined,  although  it  was  offered  to  be  proved  that  Hugh  Johnson  was  a  dob.  agis- 
trate,  and  acting  as  such  when  the  examination  was  taken ;  for  such  proof  ^vouJd 
not  make  the  deposition  purport  to  be  signed  otherwise  than  it  did  purport.(0 

Where  a  woman  having  been  violated  cut  her  throat,  and  a  magistrate  was    Mit 
for,  and  in  the  presence  of  the  prisoners,  who  were  brought  into  her  room,  she  xiudd 

(r)  Reg.  V.  Johnson,  2  C.  &  K.  354,  (61  E.  C.  L.  R.),  a.d.  1847. 

(9)  Reg.  V.  Langbridge,  1  Den.  C.  C.  448 ;  2  C.  &  K.  975  (61  E.  C.  L.  R.),  a.d.  1849. 

(0  Reg.  V.  Miller,  4  Cox  C.  G.  166,  March  1850.     This  decision  may  be  right  if  it  ht 
confined  to  deciding  that  such  an  informal  document  is  inadmissible  as  a  regalar  deposi- 
tion ;  but  it  ought  to  have  been  proved  that  the  deposition  was  in  fact  regularlv  Ukeo, 
and  the  informal  document  might  then  have  been  used  to  refresh  the  memory  of  iht 
justice's  clerk,  and  so  the  evidence  might  have  been  admitted  ;  but  no  such  attempt  iif 
made  :  Reg.  v,  Langbridge,  tuproj  was  not  cited  in  this  case. 
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a  statement  on  oath,  which  was  taken  down,  read  over,  and  signed  by  her.  The  prison- 
ers did  not  in  fact  cross-examine  her.  The  depositions  of  the  other  witDOsses  were  taken 
before  another  magistrate  on  a  charge  of  rape  on  the  deceased  a  few  days  afterwards. 
There  was  no  caption  to  the  deposition  of  the  deceased ;  but  it  was  found  attached 
to  the  depositions  of  the  other  witnesses,  and  there  was  a  caption  to  these  deposi- 
tions, stating  them  to  have  been  taken  before  the  other  magistrate.  It  was  urged 
that  the  want  of  a  proper  caption  could  be  supplied  by  parol  evidence ;  but  it  was 
held  that  the  11  &  12  Vict.  c.  42,  s.  17,  authorized  taking  depositions  in  a  particular 
way  ;  and  unless  it  appeared  upon  the  caption  that  the  prisoners  were  charged  with 
an  indictable  offence,  the  document  was  inadmissible.Cu) 

On  a  trial  for  murder  it  appeared  that  the  statement  of  the  deceased  '^'had  t-hcaqq 
been  taken  down  as  a  dying  declaration,  and  the  next  day,  in  the  presence  ^ 
of  the  prisoner,  this  statement  was  read  over  to  him,  and  the  deceased  said  it  was 
correct,  as  a  dying  man.  The  deceased  died  two  days  afterwards ;  and  afler  his 
death  the  witnesses  made  their  depositions  before  the  magistrates  on  a  charge  of 
murder  against  the  prisoner,  and  the  deposition  of  the  deceased  was  included,  as 
having  been  taken  on  that  day,  under  the  same  caption.  It  was  objected  that  it 
was  taken  on  a  charge  of  a  different  offence,  viz.,  cutting  and  wounding  the  deceased. 
Wightman,  J.,  said,  ^'  The  caption  shows  that  the  examination  was  taken  on  a  charge 
cf  murder,  and  the  caption  shows  that  it  is  the  examination  of  the  man  charged 
urith  being  murdered  for  the  murder  of  himself,"  and  rejected  the  deposition. (t?) 

On  a  trial  for  manslaughter,  the  deposition  of  the  deceased  purported  to  have 
l)een  made  in  the  presence  of  the  prisoner,  and  was  signed  by  the  deceased  with  a 
crofts,  he  being  a  marksman.  By  mistake  the  clerk  wrote  the  prisoner's  name  to 
the  mark,  so  that  it  prtmd  facte  appeared  to  be  the  deposition  of  the  prisoner.  On  a 
case  reserved  it  was  contended  that  this  was  a  patent  ambiguity,  which  could  not  be 
explained  by  oral  testimony.  It  was  answered  that  the  document  was  complete 
^vhen  the  deceased  put  his  mark  to  it,  and  that  signature  could  not  be  vitiated  by 
'^rhat  another  person  wrote ;  and  it  was  held  that  the  deposition  was  properly  received 
i.n  evidence.  (ir) 

And  since,  as  in  the  case  of  examinations,  it  will  be  intended  that  the  mas^istrate, 
according  to  his  duty,  took  the  deposition  in  writing,  parol  evidence  of  the  informa- 
'Ciou  is  inadmissible,  till  it  is  shown  that  it  was  not  reduced  to  writing.(x)  Thus 
'^rhere  the  plaintiff  had  been  arrested  on  a  charge  of  felony  and  taken  before  a 
xn^nstrate,  who  discharged  him,  and  there  was  no  positive  evidence  whether  the 
examinations  of  the  witnesses  had  been  taken  in  writing,  and  it  was  urged  that,  as 
no  case  had  been  made  out  against  the  plaintiff,  it  was  to  be  presumed  that  no  depo- 
sitions had  been  taken  in  writing ;  Jervis,  C.  J.,  said,  ^^  The  statute  positively  requires 
every  examination  before  justices  to  be  taken  down  in  writing.  I  know  this  is 
frequently  neglected  under  the  circumstances  mentioned,  but  it  is  a  practice  quite 
m^al  and  highly  improper.  I  cannot  in  any  case  presume  that  the  law  has 
Ibeen  violated,  and,  therefore,  without  positive  evidence  that  in  this  case  the  exami- 
nations have  not  been  taken  down,  I  cannot  admit  parol  evidence.''(y) 

(tt)  Reg.  o.  Newton,  1  F.  &  F.  641,  Sum.  Ass.  1859,  Hill,  J.,  after  consulting:  Watson, 

fi.     Reg.  V.  Langbridge,  eupra,  was  not  cited  in  this  case,  and  the  judgment  in  that  case 

M  directly  contrary  to  this  decision ;  and  even  if  the  document  were  held  to  be  inadmissi- 

lile  as  a  deposition,  it  might  be  used  to  refresh  the  memory  of  a  witness,  and  he  might 

X>roTe  what  the  deceased  stated.     Even  if  there  were  no  writing  at  all,  the  evidence  given 

y^j  the  witness  in  the  presence  of  the  prisoners  might  be  proved ;  for  the  general  rule  is, 

t-bat  *'  where  a  witness  already  examined  in  a  judicial  proceeding  between  the  same 

iMrties  is  since  dead,  his  former  examination  is  admissible  as  secondary  evidence :"  1 

Stark.  Evid.  61  ;  and  although  the  new  statute  clearly  makes  a  deposition  taken  in  pur- 

ftaance  of  it  the  best  evidence  of  what  the  witness  stated,  yet,  if  through  the  neglect  of 

Ue  justice  or  his  clerk  no   deposition,  or  an  irregular  deposition,  be  taken,  there  is 

aaoihiog  in  that  statute  to  exclude  the  proof  of  the  statement  of  the  witness  by  other 

aneaoB. 

fv)  Reg.  V.  Clarke,  2  F.  ft  F.  2,  Sum.  Ass.  1859.  But  the  statement  was  admitted  as  a 
^jiog  declaration.    See  the  preceding  note. 

(v)  Reg.  V.  Mallen,  9  Cox  C.  C.  339.  The  deposition  was  headed,  '<  Deposition  of  Jamee 
^raaaaii,"  aod  began,  ''Taken  in  the  presence  and  hearing  of  Peter  Mullen." 

(s)  Rax  V.  Fearshire,  1  Leach  202.  (y)  Parsons  v.  Brown,  3  C.  ft  K.  295. 
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^4R91  ^^  ^^^  ^^^"  ^^^^  ^^^^  "^^  ^^^  magistrate  took  the  iDformatioD  r^alirij 
^  upon  oath,  iu  the  presence  of  the  prisoner,  and  subscribed  '*'it,  but  instead  of 
taking  all  that  was  material,  as  he  ought  to  have  done  in  pursuance  of  the  statute, 
omitted  some  material  parts  of  the  witness's  statement,  parol  evidence  of  the  parts 
omitted  cannot  be  received ;  for  the  statement  which  has  been  omitted,  though  upon 
oath,  and  open  to  cross-examination,  cannot  be  received  as  part  of  a  judicial  pro- 
ceeding, the  magistrate  not  having  proceeded  in  conformity  with  the  statutes;  nor 
can  such  supplementary  evidence  be  received  upon  general  principlc8.(r)  In 
the  case  of  Rex  v.  Thoniton^(a')  on  a  trial  for  murder,  Mr.  J.  Holyroyd  ruled  thtt 
parol  evidence  could  not  be  admitted,  either  to  add  to  or  vary  a  deposition.'\6) 

Where  on  an  indictment  for  perjury,  alleged  to  have  been  committed  on  the 
hearing  before  a  magistrate  of  an  information  for  sporting  without  a  game  certifi- 
cate, to  prove  what  the  defendant  swore  before  the  magistrate,  his  deposition  taken 
in  writing  before  the  magistrate  was  put  in ;  Park,  J.  A.  J.,  held  that  a  witness 
could  not  be  called  to  depose  to  other  things  stated  by  the  defendant  when  he  wu 
examined  as  a  witness  before  the  magistrate,  but  which  were  not  contained  in  the 
written  deposition. (c) 

(z)  2  Phill.  Ev.  72.  This  paragraph  was  not  in  the  7th  ed.,  where  Rex  p.  Thornton  U 
eited  in  the  same  brief  manner  as  in  the  last  ed.     C.  S.  G. 

(a)  Warwick  Sum.  Ass.  1817.  No  such  point  appears  to  have  occurred  on  this  trial  is 
reported  by  Mr.  E.  Holrojd. 

(b)  2  Phill.  Ev.  72.  The  case  of  Rex  v.  Thornton  is  so  briefly  stated  that  it  is  hardlj 
possible  to  ascertain  with  precision  what  the  ruling  of  the  very  learned  judge  was.  If 
the  evidence  were  offered  to  contradict  the  deposition,  it  would  seem  to  be  properly  re- 
jected. If  it  were  to  add  matters  not  contained  in  it,  the  decision  seems  questionable 
after  the  decision  of  Rex  v.  Harris,  anie^  p.  451,  which  is  a  stronger  case.  As  the  magis- 
trate in  taking  depositions  was  at  liberty  to  put  only  so  much  in  writing  as  shall  be  mate- 
rial, there  was  no  presumption  that  he  has  put  down  everything  that  the  witness  may 
have  said ;  and  instances  so  frequently  occur,  in  which  many  things  which  appeared 
before  the  magistrates  perfectly  immaterial  prove  very  important  on  the  trial,  that  it  maj 
well  deserve  further  consideration  if  such  a  question  were  to  arise,  whether  evidence 
were  not  admissible  on  the  part  of  the  prosecution  to  add  to  a  deposition.     G.  S.  G. 

(e)  Rex  V.  Wylde,  6  C.  &  P.  380  (25  E.  C.  L.  R.).  See  ante,  p.  101,  note  {ff),  and  Rex  p. 
Edmunds,  6  C.  &  P.  164,  ante,  p.  424.  With  reference  to  cases  where  the  magistrate  has 
not  taken  the  evidence  of  a  witness  in  writing,  Mr.  Phillipps  observes,  "  If  the  magistrate 
has  not  taken  in  writing  the  information  of  a  witness,  it  is  clear  that  no  proof  can  be 
admitted  after  his  death  of  what  he  said  before  the  magistrate ;  or  if  the  magistrate  took 
the  information  in  writing  but  irregularly,  as,  for  instance,  if  the  witness  was  not  sworn, 
or  the  magistrate  did  not  subscribe,  it  is  equally  clear  that  after  the  witness's  death 
parol  evidence  of  his  information  will  not  be  admissible ;  for  such  evidence  would  not 
have  been  admissible  except  by  virtue  of  the  statute,  nor  is  it  admissible  since  the  pass- 
ing of  the  statute,  the  statutory  regulations  not  having  been  complied  with  ;  the  written 
information  is  the  primary  and  best  proof  of  the  information,  and  the  irregularity  of  that 
primary  evidence  is  not  a  sufficient  ground  for  receiving  evidence  of  a  secondary  or  in- 
ferior nature."  Tn  this  passage  (which  does  not  appear  in  the  7th  edition),  the  obserra' 
tions  must  be  taken  to  apply  to  "an  examination  taken  in  the  preseuce  of  the  prisoner; 
and  taking  them  so  to  apply,  it  may  admit  of  considerable  doubt  whether  they  are  well 
founded.  The  deposition  of  a  witness  is  not  admissible  because  it  is  in  writing  under  the 
statute,  but  because  it  is  taken  in  the  presence  of  the  prisoner,  and  he  has  had  an  oppor- 
tunity of  cross-examining  the  witness  ;  and  it  it  conceived  that  at  common  law  the  rule  is 
well  established,  that  the  testimony  of  a  deceased  witness,  who  has  been  examined  upon 
oath  on  a  former  occasion  in  a  proceeding  between  the  same  parties,  on  the  same  subject- 
matter,  is  admissible  in  a  subsequent  proceeding  between  the  same  parties,  and  maj  be 
proved  by  any  one  who  heard  the  evidence  given.  And  this  rule  extends  to  criminal  as  well 
as  civil  proceedings.  See  ante,  p.  249.  Now  in  all  criminal  prosecutions  the  Queen  is 
considered  as  the  prosecutrix,  both  before  the  magistrate  and  on  the  trial.  The  parties, 
therefore,  before  the  magistrate  and  on  the  trial  are  the  same,  and  consequently  the  eyi- 
dence  of  a  deceased  witness  examined  in  the  presence  of  the  prisoner  before  the  magis- 
trate might,  at  common  law,  be  proved  by  parol  on  the  trial  of  the  prisoner.  But  lh« 
statute  having  required  the  magistrate  to  put  the  evidence  in  writing,  such  writing  it  ^^ 
best  evidence  of  what  the  witness  said.  It  is  submitted,  howerer,  that  in  case  no  ptft^^ 
the  evidence  were  taken  down,  parol  evidence  would  be  admissible  of  what  the  irititfH 
Baid.  The  statute  has  directed  the  examination  of  a  prisoner  to  be  taken  in  writing,  ^^ 
yet  if  that  be  not  done,  parol  evidence  is  admissible,  becaase  aach  parol  evidence^ 
admissible  at  common  law  :  Lambe's  case,  2  Leach  552.  The  observations  of  theJadfM 
in  this  case  furnish  a  strong  argument  by  analogy  in  support  of  the  Ttew  httt  conteHM 
for.    It  might  be  further  contended  that  what  was  said  by  a  witness  in  the  prwencew* 
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*Bat  this  can  do  loDger  be  considered  as  the  law.     When  in  an  action  for  rucAQfi 
maliciously  laying  an  information  before  a  magistrate  that  he,  the  defendant,   *- 
apprehended  danger  to  his  life  or  bodily  harm  from  the  plaintiff,  the  information  of 
the  defendant,  taken  in  writing  by  the  magistrate's  clerk,  was  put  in,  after  being 
proved  by  the  clerk,  and  after  it  was  read  the.  counsel  for  the  defendant  asked  the 
clerk  in  cross-examination  whether  the  defendant  had  not,  in  addition  to  what 
appeared  in  the  information,  stated  that,  on  the  occasion  deposed  to,  the  plaintiff 
had  used  a  certain  threat;  and  the  question  was  objected  to  on  the  ground  that  it 
went  to  explain  or  add  to  the  written  information ;  Gasclee,  J.,  as  the  point  was  a 
difficult  one  and  of  frequent  occurrence,  consulted  the  other  judges  of  the  Court 
of  Common  Pleas,  ana  stated  that  they  all  were  of  opinion  that  evidence  was 
admissible  to  prove  anything  the  party  had  said  as  part  of  his  information,  beyond 
what  was  put  in  writing,  either  for  the  purpose  of  explanation  or  addition.((i) 
Upon  an  indictment  for  obtaining  money  by  false  pretences,  a  witness  was  examined 
for  the  prosecution,  who  had  been  examined  before  the  magistrates,  07i  the  applicip- 
iion  of  the  prinmer,  touching  the  present  charge,  and  the  prisoner's  counsel  now 
asked  him  whether,  when  he  was  before  the   magistrate,  he  did  not  say,  whxUt 
'Winder  cross-examination  hy  tlie  prisoner  s  attorney^  that  he  knew  the  prisoner  was 
collecting  rates  after  the  24th  of  June.     This  question  was  objected  to  on  the 
^jonnd  that  the  depositions,  being  referred  to,  contained  no  note  of  any  such  cross- 
examination.     But  Erie,  J.,  was  of  opinion  that  the  question  must  be  allowed. 
rrhere  did  appear  to  have  been  decisions  the  other  way,^e)  but  he  had  always  been 
of  opinion  that  in  principle  these  decisions  were  wrong.(/) 

TV  here  on  the  trial  of  an  action  for  a  malicious  prosecution  it  appeared  that  the 
<3efendant  had  made  a  charge  against  the  plaintiff  before  a  magistrate,  the  hearing 
of  which  was  in  the  first  instance  adjourned,  and  on  a  subsequent  occasion  the  case 
'vras  heard,  and  the  depositions  were  gone  through,  taken  down,  and  the  plaintiff 
<9ommitted  for  trial.  A  magistrate's  clerk  attended  '''on  the  first  occasion,  r^c^qi 
flind  took  down  what  the  defendant  said,  but  neither  the  defendant  nor  the  ^ 
zxiagistrate  signed  it;  it  was  objected  that  parol  evidence  of  what  the  defendant  said 
on  the  first  occasion  was  inadmissible,  and  that  the  writing  must  be  produced. 
CJresswell,  J.:  ^^I  know  from  the  depositions  returned  to  me  at  the  assizes,  that  in 
pniotioc,  when  a  case  is  adjourned,  the  depositions  are  not  regularly  reduced  to 
'^vriting  under  the  statute ;  and  I  think  that  parol  evidence  is  admissible  here  of 
'what  was  said  on  the  first  occasion.  If  two  persons  are  present  on  the  examination 
of  a  witness,  and  one  takes  a  note  of  what  the  witness  says,  and  the  other  does  not, 
"^lie  latter  is  as  competent  as  the  furmer  to  prove  what  he  heard.'\^) 

The  11  &  12  Vict.  c.  42,  s.  17,  bus  extended  the  admissibility  of  depositions, 
^«dcen  before  a  justice,  so  as  to  include  those  taken  on  a  charge  of  high  treason, 
^nd,  therefore,  on  an  indictment  for  trenson  they  are  now  admissible. 

Where  a  witness  was  gone  to  sea.  his  deposition  was  held  iuadmissible,  but  it 
^38  held  that,  with  the  consent  of  the  counsel  for  the  Crown,  it  might  be  read;(A) 
i^iid  on  the  authority  of  this  case,  where  a  witness  was  too  ill  to  attend  the  trial, 
Erie,  J.,  allowed  his  deposition  to  bo  read,  as  the  counsel  for  the  Crown  offered  no 
oppo6ition.(t) 

prisoner  before  a  inApristrate  was  admissible  at  common  law,  as  a  statement  made  in  the 
prisoDer'a  presence,  to  which  he  not  only  mijrht  reply,  but  which  he  was  called  upoa  ex- 
PTeMly  to  answer.  See  Hex  v.  Edmunds.  <i  C.  k  P.  164  (2.5  E.  C.  L.  R.),  where  Tindal,  C. 
^.,  admitted  evidence  of  what  a  deceiiiied  proi>ccutor  swore  in  the  presence  of  the  prisoner 
On  an  examination  before  a  magistrate  for  committing  the  assault,  from  the  effects  of 
"^hlch  the  deceased  died,  **a3  producing  an  answer,  and  like  any  other  conversation." 
A.Bd  see  the  observations  of  Parke,  B  ,  in  Melcn  t*.  Andrews,  anU^  p.  423.     C.  S.  C. 

(^  Yenafra  p.  Johnson,  1  W,  k  Koh  3IG.  See  Rowland  v.  Ashby,  R.  k  M.  N.  P.  C. 
231,  oiife,  p.  450  ;  Rex  o.  Harris,  R.  k  M.  C.  C  R.  338,  ante^  p.  451,  and  Rex  v.  Reed,  M.  k 
^.  403,  ante^  p.  457. 

(«)  3  Russ.  G.  k  M   895,  last  ed. 

(/)  Reg.  ».  Curtis,  2  C.  k  K.  7G3  (6!  E.  C.  L   R.). 

(f)  Jeans  v,  Wheedon,  2  .V.  k  Rob.  4:j(i.  Sec  thj  reporter's  note  there.  See  also  Reg. 
*  Cliriftopher,  1  Den.  C.  C.  53d.  post,  p  558. 

(A)  Reg.  V.  Hagan,  8  C.  &  P.  167  (34  E.  C.  L.  R.).  BoUand,  B.,  and  CoUman,  J.,  antt^ 
p.  471. 

(i)  Reg  V.  Hunt,  2  Cox  C.  C.  261. 
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Where  on  an  indictment  for  forging  a  bill  of  exchange  an  application  was  made 

lat  the  deposition  of  a  witness  might  be  laid  before  the  grand  jury,  as  he  wm  too 

1  to  tmvcl,  and  the  prisoner's  counsel  objected,  as  it  was  most  important  that  the 

atness  should  be  cross-examined,  and  it  did  not  appear  that  the  illness  was  more 

ban  temporary;  Crompton,  J.,  held  that  he  had  a  discretion  either  to  permit  the 

iepositiou  to  be  read  or  to  postpone  the  trial,  and  postponed  the  trial.(j) 

One  of  the  objects  of  pussinj;!^  these  statutes  was  to  enable  the  judge  and  jniy 
before  whom  the  prisoner  is  tried  to  see  whether  the  evidence  of  the  witnesses  at 
the  trial  is  cousist<int  with  the  account  given  by  them  before  the  committing  magis- 
trate ;(A-)  and  thorcfbre  an  information,  when  judicially  and  regularly  taken,  may 
be  used  on  the  part  of  the  prisoner,  when  the  informant  gives  his  evidence  at  the 
trial,  to  contradict  his  testimony.  Thus  it  was  admitted  in  Lord  Siaffor<r$  ca9e,(l) 
that  the  deposition  of  a  witness,  taken  before  a  justice  of  the  peace,  might  be  read 
at  the  desire  of  the  prisoner,  in  order  to  take  off  the  credit  of  the  witness,  by  show- 
ing a  variance  between  the  deposition  and  the  evidence  given  in  court  vivd  tfoce. 
And  not  only  on  the  part  of  the  prisoner,  but  of  the  Crown,  depositions  may  be 
used,  even  for  the  purpose  of  impeaching  the  credit  of  a  witness  caUed  for  th»,  _ 
*4Q*>1  pr^^'^'Ution.  Thus  in  OldroyiVs  caw^(rii)  where  the  counsel  *for  the  Crowic^--^^ 
"^  by  the  direction  of  the  judge,  unwillingly  called  the  prisoner's  mother  (^^^.^^^c 
name  being  on  the  back  of  the  indictment  as  having  been  examined  by  the  grai»;^^^^„ 
jury),  and  her  evidence  was  in  favor  of  the  prisoner;  Graham,  B.,  ordered  ^'-d^i^j 
deposition  before  the  coroner  to  be  read,  for  the  purpose  of  affecting  the  credit  ^ 
her  testimony  by  showing  its  variance  from  the  deposition.  And  the  twelve  jud^^^.^m 
held  that  it  was  competent  for  the  judge  to  do  so ;  and  Lord  Ellenborough,  C.  »  ^  j 
and  Mansfield,  C.  J.,  thought  the  prosecutor  also  had  the  same  right.  ^    *' 

And  where  a  witness  for  the  prosecution,  on  being  examined,  gave  a  differ^ '-^^.^^^^^. 
account 
magistraUv 
provin 

J.,  after  consulting  Holroyd,  J.,  admitted  the  proposed  contradiction. (n)     An»> 
where  a  witness  on  the  trial  gave  a  different  account  of  the  transaction  from 
which  she  gave  before  the  magistrate,  Coleridge,  J.,  on  the  applicaUon  of  the  coi 
for  the  prosecution,  allowed  the  two  depositions  made  by  the  witness  before 
magistrate  to  bo  identified  as  such,  and  then  read  to  the  witness,  and  she  wi 
amined  upon  them  by  the  learned  judge.(o) 

On  a  trial  for  manslaughter  one  of  the  witnesses  for  the  prosecution  hi 
replied  in  the  negative  to  the  question,  whether  he  saw  anything  done  to  t)k^  -^  dcK 
ceased  aft43r  he  was  on  the  ground,  the  counsel  for  the  prosecution  proposed  tc    "9  pot 
the  dc])osition  of  the  witness  into  his  hands,  and  it  was  objected  to ;  Willian^  ^  J.: 

(j)  Reg.  V.  Tait,  2  F.  &  F.  553. 

(^')  8ce  the  judgment  delivered  by  Grose,  J.,  in  Lambe's  case,  2  Leach  558;  2PhiA.1.  Er. 
Ev.  7G. 

(0  3  St.  Tr.  p.  131  ;  2  Phill.  Ev.  76. 

(m)  R.  &  R.  88.  In  Wright  v.  Beckett,  1  M.  k  Rob.  414,  Lord  Denman,  C.  J.,  after    ^siting 
this  case  observed,  '*  This  decision  does  not  incur  the  danger  of  collusion,  as  the  p»Artiai 
who  conducted  Ihc  prosecution  neither  called  nor  contradicted  the  witness.  But  it  pronet 
that  a  former  declaration  may  be  given  in  evidence  to  contradict  what  the  same  wiCoeii 
has  Bworn  to  on  the  trial,  notwithstanding  the  danger  of  that  declaration  being  belieret^ 
and  acted  on  as  evidence  in  the  cause ;  and  it  prepares  the  mind  for  considering  the  fsijr 
question  now  before  us.     For  the  prosecutor  would  have  undoubtedly  been  justified  in 
expecting  the  evidence  in  court  to  agree  with  that  given  before  the  coroner,  and  in  sim- 
moning  the  witness  into  the  box  with  that  expectation.   If  he  had  done  so,  and  had  lieard 
her  with  astonishment  gainsay  the  deposition  from  which  he  examined  her,  could  behtfis 
been  prevented  from  neutralizing  the  evidence,  and  defeating  the  attempted  fraud  byiiy- 
ing  that  deposition  before  the  jury?"   See  the  cases  collected  in  the  section  "of  impeach- 
ing the  credit  of  witnesses." 

(n)  Rex  r.  Boyle,  cited  in  Wright  v.  Beckett,  1  M.  k  Rob.  422,  by  Lord  Denman,  C. /., 
who  added,  *'  1  am  bound  to  add  that  that  eminent  judge  has  no  remembrance  of  tbi*  ^ 
cision,  and  find,  on  debating  the  matter  with  him,  that  his  present  opinion  is  agaioit  it. 
But  I  cannot  help  thinking  that  Rex  v.  Oldroyd  appeared  to  him  when  cited,  as  iidoMto 
me,  a  conclusive  authority  for  the  principle  now  under  controrersy." 

(o)  Reg.  V.  Hallett,  9  C.  &  P.  748  (38  E.  G.  L.  R.). 
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rhis  very  point  was  raised  before  me  on  the  Welsh  Circuit,  where  a  witness  gave 
ideooe  different  to  what  was  expected.  I  permitted  it  to  be  done  on  the  ground 
refreshing  the  memory  pf  the  witness^  and  the  Court  of  Queen's  Bench  after- 
irds  held  that  I  was  right."  The  deposition  was  then  put  in  the  hands  of  the 
tneflB,  who  looked  at  it,  and  the  same  question  being  repeated,  he  said,  '^  I  did 
L"  Williams,  J. :  "  You  cannot  get  any  further."  The  counsel  for  the  Crown 
en  asked,  ^*  After  the  deceased  fell,  did  you  see  persons  kicking  and  beating  him  ?" 
d  Williams,  J.,  held  that  this  question  might  be  put.(p) 

But  where  a  witness,  who  had  been  examined  before  a  magistrate,  gave  a  state- 
mt  in  court  more  favorable  to  the  prisoners  '''than  that  which  he  had  made  r:|e4QQ 
fore  the  magistrate,  and  it  was  proposed  on  the  part  of  the  prosecution  to  '- 
t  in  his  deposition  ;  and  OldroyiVs  case  was  relied  upon  ;  it  was  objected  that  the 
inion  there  expressed  was  extrajudicial,  and  that  the  counsel  for  the  prosecution 
d  no  right  to  call  a  witness,  and,  in  case  he  gave  evidence  against  the  prosecution, 
discredit  him.  Bolland,  B..  said,  *^  I  do  not  think  the  case  cited  is  an  express 
thority.  I  agree  that  I  can  only  look  at  the  deposition  as  destroying  the  credit 
the  witness,  and  therefore  I  shall  not  allow  the  deposition  to  be  read."(^)  So 
lere  a  witness  called  for  the  prosecution  contradicted  the  prosecutor  as  to  the  fact 
the  prisoner  having  been  at  her  house  as  stated  by  the  prosecutor,  and  in  order 
do  away  with  the  effect  of  the  evidence  of  the  witness,  which,  if  believed,  dis- 
oved  the  whole  case  for  the  prosecution,  it  was  proposed,  on  the  part  of  the  prose- 
tion,  to  prove  that  the  statements  made  by  the  witness  before  the  magistrate  were 
lolly  inconsistent  with  the  account  given  at  the  trial ;  the  evidence  was  rejected ; 
d  per  Erskine,  J. :  ^^  You  cannot  put  in  evidence  for  the  purpose  of  discrediting  your 
rn  witness.  You  may  call  other  witnesses  to  prove  the  facts  denied  by  this  witness, 
d  incidentally  contradict  her,  and  show  her  to  be  unworthy  of  credit;  but  you  cannot 
U  a  witness  or  give  evidence  not  otherwise  admissible  for  the  purpose  of  discrediting 
ur  own  witness."(r) 

Before  depositions  could  be  read  against  the  prisoner  under  the  former  statutes, 
was  said,  that  it  must  be  proved  by  the  justice  or  coroner  who  took  them,  or  the 
$rk  who  wrote  them,  that  they  were  truly  taken. («) 

Bat  it  was  held  that  a  deposition  might  be  proved  by  any  person  who  was  present 
id  saw  it  taken.  The  depositions  in  a  capital  case  were  proved  to  have  been 
pied  by  the  magistrate,  but  it  appeared  that,  not  having  any  clerk,  he  took  them 
maelf ;  and  it  being  necessary  to  read  them  in  evidence  to  contradict  a  witness, 
irke,  B.,  said,  that  in  so  serious  a  case  it  was  very  desirable  that  the  magistrate 
maelf  should  be  present  to  prove  the  correctness  of  what  he  took  down,  although 
point  of  law  it  was  not  absolutely  nece6sary.(^)  So  where  the  prosecutor,  being 
dte  infirm  and  bedridden,  and  not  likely  ever  to  bear  a  journey  to  the  assizes,  a 
natable  proved  that  he  saw  the  magistrate  take  down  what  the  prosecutor  said  in 
e  presence  of  the  prisoner,  and  that  the  deposition  was  all  in  the  handwriting  of 
e  magistrate,  except  the  cross  at  the  bottom  of  it,  which  the  constable  saw  the 
oeecutor  make;  and  it  was  objected  that  the  deposition  ought  not  to  be  read 
thoat  calling  either  the  magistrate  or  his  clerk ;  Coltman,  J. :  ^^  It  is  very  proper, 
a  matter  of  caution,  that  the  magistrate  or  his  clerk  should  be  called  in  all  caaes 
bere  it  can  be  conveniently  done,  but  I  think  it  is  not  necessary  in  point  of  law."(u) 
*Bj  the  11  k  12  Vict.  c.  42,  s.  17,(v)  after  it  has  been  proved  that  the  r^^g^ 
ItneBB  is  *^  dead  or  so  ill  as  not  to  be  able  to  travel,"  it  must  be  proved,  1st,  ^ 

if)  Reg.  V,  Williams,  6  Cox  C.  C.  3^3.    Williams,  J.,  afterwards  referred  to  the  pre- 

taiag  authorities  as  having  settled  the  practice  in  such  cases. 

(q)  Rex  V.  Tunnicliffe,  StaiTord  Spr.  Ass.  1830,  MSS.  C.  S.  G.     The  learned  Baron  also 

HQicd  to  permit  the  clerk  to  the  magistrate  to  proye  that  the  deposition  was  correctly 

kken,  in  order  to  give  the  learned  Baron   himself  grounds  for  cross-examining  the 

itaets. 

(r)  Reg.  V.  Ball,  8  C.  A;  P.  745  (34  E.  0.  L.  R.),  Erskine,  J.,  after  consulting  Patteson,  J. 

Be  the  28  ft  29  Vict.  c.  18,  s.  3,  poit^  p.  570. 

(«)  3  Hale,  P.  C.  c.  38,  p.  284.    See  England's  case,  2  Leach  770,  as  to  proof  of  deposi- 

(»Bi  before  coroners. 

t)  Reg.  V.  Pikesley,  9  C.  ft  P.  124  (38  E.  0.  L.  R.). 

«)  Reg.  V.  Wilsbaw,  C.  ft  M.  145  (41  E.  C.  L.  R.).  (v)  AnU,  p.  439. 
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that  ^'the  de}Kisition  was  taken  in  the  presence  of  the  person  so  accused;"  aDd,2d]T. 
'"  that  ho  or  liis  counsel  or  attorney  had  a  fiill  opportunity  of  cross-exam  in  ing  iit 
witncsi*  ;*'  and  thin,  '-if  such  deposition  purport  to  be  signed  by  the  justice"  or 
justices  by  or  bciorc  whom  the  same  purports  to  have  been  taken,  the  dep«ltioD 
may  bo  read  iw  evidoiieo  without  further  proof,  unless  it  shall  bo  proved  that  the 
deposition  was  not  in  iact  signed  by  the  justice  purporting  to  sign  the  same. 

A  deposition  taken  before  a  coroner  may  be  proved  by  the  coroner,  or  by  inj 
person  who  can  prove  the  signature  of  the  coroner,  and  that  the  witness  was  ewora. 
and  that  the  deposit it^n  contains  the  evidence  given  by  the  witness,  and  that  the 
prisoner  was  present  and  had  an  opportunity  of  cross-examining  the  witoeH. 
The  deposition  in  this  ease  need  only  contain  so  much  of  the  evidence  ts  is 
matcrial.(/r) 

Where  it  was  proposed  t^)  prove  the  deposition  of  a  witness  in  order  to  cro* 
examine  her  upon  it,  and  neither  the  magistrate  nor  his  clerk  wore  at  the  assiui, 
and  the  witness  denied  her  mark  to  the  deposition ;  but  a  constable,  who  was  pref^ot 
before  the  magistrate  when  the  witness  was  examined,  proved  the  signature  of  the 
magistrate,  but  was  not  sure  that  he  saw  the  witness  make  lier  mark  to  it,  thoogh 
he  recolleeted  seeing  the  pen  in  her  hand,  and  heard  her  deposition  read  over  to 
her,  and  believed  the  dep(»sition  to  be  the  same  that  was  read  over  to  her,  and  his 
own  deposition  immediately  followed  it;  Coleridge,  J.,  held  that  the  depoatia 
might  be  read  to  the  witness  to  examine  her  upon  it.(a:) 

Upon  an  indictment  for  ravishing  Sarah  lliggins,  it  appeared  that  she  wis  i 
person  of  very  weak  intellect ;  but  her  deposition  before  the  magistrate  was  io  the 
usual  form,  and  did  not  show  anything  as  to  any  inquiry  into  the  competcneyof 
the  witness  in  point  of  intellect;  and  when  she  was  called  as  a  witness,  she  appeared 
not  at  all  to  understand  the  nature  of  an  oath,  and  to  have  no  idea  of  a  future  state; 
upon  which  Wilde.  C.  J.,  observed,  *•  It  would  be  always  desirable,  where  a  perwa 
of  weak  intellect  is  examined  before  a  magistrate  in  a  case  of  felony,  that  the  magis* 
trato's  clerk  should  take  down  in  the  depositions  the  questions  put  by  the  magistiate, 
and  the  answers  given  by  the  witness  as  to  the  witness's  capacity  to  take  an 
oath."(^) 

The  7  Geo,  4.  c.  64,  s.  2,  provided  that  the  magistrates  shall  take  "  the  iofoTma- 
tion  upon  oath  of  those  who  shall  know  the  facts  and  circumstances  of  the  case,  and 
shall  put  the  same,  or  as  inurh  thereof  as  shall  be  material^  into  writing."  Conie- 
*4.n^1  4^^"^b'  ^  '''niagistrato  was  not  bound  by  law  to  return  all  that  was  stated, 
■I  but  only  all  that  was  material  to  the  folony.(2)  However,  after  the  pasang 
of  the  Prisoner's  Counsel  Bill,  it  became  of  great  importiince  that  the  dcpositioosw 
witnesses  should  be  as  fully  and  accurately  taken  as  they  conveniently  might,  in  order 
that  the  witnesses  might  neither  be  liable  to  the  imputation  of  having  made  a  dif- 
ferent statement  in  court  from  what  they  made  before  the  magistrate,  nor  of  baring 
stated  iacts  in  court  which  were  not  mentioned  before  the  magiatrato.  Id  a  case 
whore  several  witnesses  were  cross-examined  as  to  minute  variances  between  their 
testimony  in  court  and  their  de}>ositions  taken  before  the  magistrate,  Parke,  6., 
observed,  *'  Magistrates  are  required  by  law  to  put  down  the  evidence  of  witoeaei, 
or  80  much  thereof  as  shall  be  material.  They  have  hitherto  in  many  cases  coafioed 
themselves  to  what  they  deemed  material,  but,  in  future,  it  will  be  desirable  that 
they  should  be  extremely  careful  in  preparing  depositions,  and  should  make  a  fall 
statement  of  all  the  witnesses  say  upon  the  matter  in  question,  as  the  experieoce 
we  have  already  had  of  the  operation  of  the  Prisoner's  Counsel  Bill  has  shown  v 

(it)  See  the  7  Geo.  4,  c.  C4,  s.  4,  ante,  p.  478,  note  (k), 

(x)  Reg.  r.  Hallett,  0  U.  k  P.  748  (38  E.  C.  L.  R.).  Coleridge,  J.,  said,  ^'Soppoae  tbeff 
was  no  mark  at  all,  why  should  not  a  third  person  say  that  this  was  the  paper  thatv* 
read  over  to  the  witnes8?" 

(y)  Reg.  V.  PaiiUer,  2  C  &  K.  .310  (Gl  E.  C.  L.  R).  With  all  deference,  such  queitioii 
and  answers  are  preliminary  to  the  swearing  of  the  witness,  and  cannot  therefore  fa>S 
any  part  ot  the  dvposition.  It  might  be  well,  however,  to  make  a  note  of  the  queationiaBi 
answers  either  on  another  pA]>er,  or  separately  from  and  so  as  to  form  no  part  of  the  de* 
position.  lu  a  cotifesHion,  such  as  Reg.  v.  Dingley,  1  C.  k  K.  637  (47  E.  C.  L<B<)r^ 
course  anvthing  the  prisoner  says  may  be  inserted. 

(z)  Per  Alderson,  B.,  I^x  v.  Ooveuey,  7  C.  A  P.  607  (32  E.  C.  L.  R.). 
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h.  time  is  occupied  iu  eDdeavoring  to  establish  contradictious  between  the 
jT  of  witnesses  and  their  depositions,  in  the  omission  of  miuute  circumstances 
itatements  made  before  the  magistrates,  as  well  as  in  other  particulars." (<^) 
i  a  policeman  stated  a  conversation  between  himself  and  a  prisoner,  which 
erial  to  the  charge  made  against  the  prisoner,  and  stated  that  he  had 
magistrate  the  same  conversation,  though  it  did  not  appear  in  the  deposi- 
id  the  counsel  for  the  prisoner  complained  of  this  as  unfair,  as  it  did  not 
prisoner  what  the  law  intended  it  should,  viz.,  an  account  of  the  whole 
against  him  given  before  the  magistrate ;  Lord  Denman,  C.  J.,  said,  that 
ht  the  observation  well  founded,  with  respect  to  the  omission  in  the  deposi- 
i  that  the  magistrate  ought  to  have  returned  all  that  took  place  before  him 
)ect  to  the  charge,  as  the  object  of  the  legislature,  in  granting  prisoners  the 
e  depositions,  was  to  enable  them  to  know  what  they  had  to  answer  on  their 

low  by  the  11  &  12  Vict.  c.  42,  s.  17,  the  magistrate  is  to  take  ^'  the  state- 
*  the  witness  in  writing,  and  the  form  in  the  schedule  directs  the  deposition 
en  as  nearly  as  possible  in  the  words  the  witness  uses.  And  there  can  be 
.  that  this  change  in  the  terms  of  the  tiew  Act  was  introduced  in  order  that 
sitions  should  be  taken  more  fully  and  accurately  than  was  previously  the 
still  it  cannot  be  necessary  to  take  down  immaterial  and  wholly  irrelevant 

t8.(c) 

prisoner  or  his  counsel  cross-examine  the  witnesses  when  before  the  magis- 
3  answers  of  the  witnesses  to  the  cross-examination  ought  to  be  taken  down 
lagistrate,  and  returned  to  the  judge.(c/) 

the  duty  of  magistrates  to  return  to  the  court  at  which  the  prisoner  ritAqa 
ied  all  depositions  that  have  been  taken  at  all  the  examinations  that  ^ 
en  place  respecting  the  offence  which  is  to  be  the  subject  of  the  trial.  Where 
t  was  examined  before  a  magistrate  several  times — at  the  first  examination 
Q  was  specifically  charged  with  the  offence,  but  what  was  said  was  taken 
writing ;  and  this  witness  was  taken  into  custody,  and  while  in  custody  as 
led  person  he  made  another  statement,  which  was  also  taken  down  by  the 
gistrate ;  and  on  a  subsequent  day,  the  present  prisoner  having  been  appre- 
the  witness  was  again  examined  as  a  witness ;  Alderson,  B.,  observed,  ^*  I 
le  of  these  depositions  but  the  last.     Every  one  of  them  ought  to  have  been 

to  me,  as  it  is  of  the  last  importance  that  the  judge  should  have  every 
n  that  has  been  made,  that  he  may  see  whether  or  not  the  witnesses  have 
ent  times  varied  their  statements,  and,  if  they  have,  to  what  extent  they 
le  do.  Magistrates  ought  to  return  to  the  judge  all  the  depositions  that 
n  made  at  all  the  examinations  that  have  taken  place  respecting  the  offence 
to  be  the  subject  of  the  trial." (0 

t  is  equally  the  duty  of  the  magistrate  to  return  the  depositions  of  witnesses 
not  bound  over ;(/)  as,  for  instance,  the  depositions  of  witnesses  called  by 
)ner  to  prove  an  alibi^g)  But  if  the  deposition  of  a  witness  has  been 
er  the  prisoner  has  been  committed,  and  in  his  absence,  such  examination 
•t  to  be  returned  as  one  of  the  depositions  ;  for  nothing  should  be  returned 
ontion  against  a  prisoner  unless  the  prisoner  had  an  opportunity  of  knowing 
3  said,  and  an  opportunity  of  cross-examining  the  person  making  the  depo« 
) 

:  V,  Thomas,  7  C.  &  P.  &17  (32.  E.  C.  L.  R.). 

:  V,  Grady,  7  C.  &  P.  650.;  Rfig,  v.  Weller,  2  C.  &  K.  223  (61  E.  C.  L.  R.),  Piatt,  B. 

per  Erie,  C.  J.,  Keg.  v.  Ilendy,  4  Cox  C.  C.  243,  anU^^.  475. 
I  V.  Potter,  7  C.  &  P.  660  (32  E.  C.  L.  R.),  note^,  Gaselee,  J.^  and  Vaughan,  B. 

V.  Simmons,  6  C.  &  P.  540  (25  E.  C.  L.  R.). 
X  V.  Smith,  2  C.  &  K.  207  (6.1  E.  C.  L.  R.),  Lord  Deoman,  C.  J. 
:  V.  Fuller,  7  C.  &  P.  269  (32  E.  C.  L.  R.),  Vaughan,  J. 

Lord  Denman,  C.  J.,  Reg.  v.  Arnold,  8  C.  &  P.  621  (34  B.  C.  L.  R.).     Strictly 

the  words  of  the  very  learned  Chief  Justice  only  show  that  such  an  examina- 
Id  not  be  returned  as  a  deposition,  and  it  may  perhaps  be  going  too  far  to  infer 
Q  that  sach  a  statement  should  not  be  returned  at  all.  it  is  conceived,  if  the 
ioD,  however  irregularly  taken,  were  signed  by  the  witness,  it  might  be  used  for 
OL.  m. — 26 
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It  is  highly  expedient  to  the  furtheraDce  of  the  ends  of  justice  that  whenefer 
prisoners  offer  to  produce  witnesses  before  the  mag;i8trate,  in  answer  to  the  charge 
made  against  them,  such  witnesses  should  be  regularly  examined  on  oath,  and  their 
statements  taken  down  in  writing,  and  returned  with  the  depositions.  Whether  the 
evidence  so  adduced  be  true  or  false,  it  is  very  important  that  it  should  be  reoeifcd 
and  taken  down.  If  it  be  true,  it  may  be  so  clear,  prtsitive,  and  distinct  as  to  explain 
or  contradict  the  evidence  adduced  in  support  of  the  charge,  in  such  a  manoer  as 
completely  to  satisfy  the  magistrates  that  ^*  it  is  not  sufficient  to  pat  such  accused 
party  on  his  trial ;"  in  which  case  he  ought  to  be  discharged ;  or  the  evideDoe 
^  iQ^I  adduced  on  behalf  of  the  '''party  charged  may,  in  the  opinion  of  the  magis- 
-1  trates,  weaken  the  presumption  of  the  party's  guilt,  but  the  evidence  may 
notwithntanding  be  sufficient  to  put  the  accused  party  on  his  trial;  in  which  case 
the  magistrates  may  admit  the  prisoner  to  bail.(f')  And  even  If  the  evidence  so 
adduced  should  not  produce  either  of  these  results,  still  it  is  important,  for  the  sake 
of  the  prisoner,  that  his  witnesses  should  be  examined,  and  their  depositions  retonied, 
as  he  is  thereby  freed  from  the  suggestion  often  made  at  the  trial,  that  the  esse 
endeavored  to  be  proved  before  the  jury  has  been  concocted  since  the  examination 
before  the  magistrate ;  and  if,  as  has  been  suggestcd,(y)  the  deposition  of  a  witness, 
examined  on  behalf  of  a  prisoner  before  the  magistrate,  would  be  admissible  in  evi- 
dence for  the  prisoner  on  his  trial,  in  case  of  the  death  of  such  witness,  it  is  hot 
reasonable  that  the  prisoner  should  have  the  depositions  of  the  witnesses  taken,  in 
order  to  be  used  in  case  of  such  an  event.  On  the  other  hand,  if  the  evidence 
adduced  be  false,  it  is  essential  for  the  ends  of  justice  that  it  should  be  heard  and 
taken  down,  in  order  that  the  prosecutor  may  have  the  means  before  the  trial  of 
investigating  the  facts  deposed  to,  and  the  opportunity  of  testing  the  statements  of 
the  witnesses,  by  comparing  those  made  on  the  trial  with  those  made  before  the 
magistrate ;  and,  moreover,  the  taking  the  depositions  would  serve  as  a  check  Qp>D 
the  prisoner  against  setting  up  a  different  defence  on  the  trial,  and  upon  the  wit- 
nesses against  improving  their  tale  between  the  time  of  their  examination  before 
the  magistrate  and  the  trial. (A;) 

The  preceding  remarks  have  since  been  fully  confirmed  by  Lord  Denman,  C  «[>i 
who  in  his  charge  to  the  grand  jury  at  Taunton,  in  1849(/)  said,  "  In  all  cases  in 
which  prisoners  charged  with  felony  have  witnesses,  and  those  witnesses  are  in 
attendance  at  the  time  of  the  examination  before  the  magistrate,  I  should  recom- 
mend that  the  magistrate  should  hear  the  evidence  of  such  witnesses  as  the  pri- 
soner, on  being  asked,  wishes  to  be  examined  in  his  defence.  If  such  witnesses 
merely  explain  what  has  been  proved  in  support  of  the  charge,  .and  are  belieTcd, 
they  will  actually  have  made  out  a  defence  on  behalf  of  the  accused,  and  there  would 
of  course  be  no  necessity  for  any  further  proceedings ;  but  if  the  witnesses  bo  called 

the  purpose  of  contradicting  him  in  the  same  way  as  any  other  instrament  aigaed  bjbim. 
It  is  conceived  that  magistrates  have  no  jurisdiction  to  administer  an  oath  after  apmowx 
has  been  commilted^  and  in  his  absence,  and  that  it  may  admit  of  doubt  whether  the  adoioif' 
tering  such  an  oath  would  not  render  a  magistrate  liable  to  indictment  under  the  5  ft  6  Will* 
4,  c.  62,  s.  13  See  Reg.  v.  Nott,  C.  A  M.  28&  (41  E.  C.  L.  R.),  atiU,  p.  113  ;  Woodcock's ci»e, 
1  Leach  500,  and  the  judgment  of  Grose,  J.,  in  Rex  r.  Briswell,  3  T.  R.  707.     C.  S.  G. 

(I)  See  the  11  &  12  Vict.  c.  42.  s.  25,  which  shows  what  the  duties  of  magistratea are  in 
these  circumstances. 

{j)  See  the  Reporter's  note,  7  C.  &  P.  270  (32  E.  C.  L.  R.). 

(A:)  Among  the  numerous  cases  which  have  given  rise  to  these  remarks,  the  following 
may  be  mentioned  :  A  prisoner  was  indicted  for  stealing  a  number  of  watches  at  Cbelten- 
hiim ;  when  taken  before  the  magistrates,  he  produced  a  number  of  witnessea  from  I^' 
don,  and  proposed  to  have  them  examined  ;  this  was  refused ;  and  upon  the  trial  he  ?«►• 
duced  the  same  witnesses,  and  their  evidence,  if  true,  proved  that  at  the  time  the  waUbrt 
were  stolen  the  prisoner  and  the  witnesses  were  dining  at  a  particular  honsa  in  Loodpfli 
keeping  the  wedding  day  of  the  ©ccupier  of  the  house ;  on  the  part  of  the  proiecnw" 
nothing  was  known  ot  the  witnesses  or  of  the  house,  and  consequently  there  wai  ^^^ 
means  for  testing  their  credibility:  the  result  was  that  the  prisoner  was  acquitted  ;•««" 
a  short  lime  atterwards  it  was  well  ascertained  that  the  whole  story  was  a  fabricatwa. 
and  might  easily  have  been  proved  on  the  trial  to  have  been  such,  if  it  had  been  kao«a 
that  such  a  defence  had  been  intended,  and  that  must  have  been  kaown  if  the  wiW***^ 
had  been  examined  before  the  magistrates.     C.  S.  G. 

(/;  2  C.  A  K.  845  (61  E.  C.  L.  R-V 
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ntradict  those  for  the  prosecution  in  material  points,  then  the  case  would  he  pro- 
srly  sent  to  a  jury  to  ascertain  the  truth  of  the  statements  of  each  party;  and  the 
lepositions  of  the  prisoner*s  witnesses  hcing  taken  and  signed  hy  them,  r^Aqa 
lould  be  transmitted  to  the  judge,  together  with  the  depositions  in  support  ^ 

r  the  charge/X'^) 

Magistrates  should  examine  and  take  the  depositions  of  all  such  persons  as  may 
B  able  to  throw  any  material  light  upon  the  transaction  under  investigation,  and 
if  a  person  in  whose  possession  stolen  property  is  found  give  a  reasonable  account  of 
ow  he  came  by  it,  and  refer  to  some  known  person,  as  the  person  from  whom  he  received 
,  the  magistrate  should  send  for  that  person  and  examine  him,  as  it  may  be  that 
18  statement  may  entirely  exonerate  the  accused  person,  and  put  an  end  to  the 
liarge,  and  it  also  very  often  may  be  that  the  person  thus  referred  to  would  become 
very  important  witness  for  the  prosecution,  by  proving,  in  addition  to  the  prisoner's 
ossession  of  the  stolen  property,  that  he  has  been  giving  a  false  account  of  itJ\n) 
But  it  certainly  cannot  be  necessary  for  a  magistrate  to  bind  over  every  witness 
'ho  is  examined  before  him  in  support  of  a  charge  of  felony ;  because  it  must  often 
appen  that  some  of  the  witnesses  who  are  examined  before  the  committing  magis- 
rate  really  know  nothing  of  the  case,  and  on  inquiry  the  whole  of  what  they  state 
lay  be  hearsay  only.  The  magistrate  is  only  to  bind  over  those  whose  evidence  is 
laterial  to  the caae"(p) 

Depositions  are  also  sometimes  taken  in  criminal  cases,  by  the  consent  of  the 
•rosecutor  and  defendant,  when  a  material  witness  is  about  to  leave  the  r4c4Qu 
ouQtry,  or  reside  abroad.(jp)     But  if  the  '''trial  comes  on  before  his  depar-  ^ 
are,  or  after  his  return,  the  depositions  cannot  be  read.(^) 

Ad  order  for  the  examination  of  a  witness  resident  in  England,  but  unable  from 
Uness  to  attend  the  trial,  cannot  be  made  by  the  Court  of  Queen's  Bench  in  a  crim- 
aal  prosecution,  either  by  the  common  law  authority  of  the  court,  or  under  the  1 
Nm.  4,  c.  22.(r) 

(m)  The  11  &  12  Vict.  c.  42,  passed  in  Augost,  1848,  and  therefore  these  observations 
rere  made  after  the  passing  of  that  Act.  In  Reg.  v.  Clark,  5  Cox  C.  C.  230,  Pollock,  C. 
).,  is  reported  to  have  said  that  '*  where  a  prisoner  was  clearly  spoken  to  by  one  or  more 
»er«oos  as  the  person  by  whom  a  crime  had  been  committed,  it  would  be  the  duty  of  the 
oagistrates  to  commit,  and  it  would  be  quite  useless  to  call  witnesses  on  the  part  of  the 
trisoner  either  to  prove  an  alibi  or  anything  else  in  his  favor;  it  would  be  a  useless  ex- 
tense  to  call  them  twice  to  prove  the  same  thing,  and  a  thing  which  no  discreet  attorney 
tngfat  to  advise  his  client  to  incur."  These  observations  were  made  in  answer  to  a  remark 
»y  the  prisoner's  counsel  that  observations  might  be  made  by  the  prosecution  because 
be  witnesses  had  not  been  called  before  the  magistrate ;  though  they  had  been  present, 
»at  had  not  been  called  under  the  advice  of  the  prisoner's  attorney.  No  remark  need  be 
oade  as  to  the  exercise  of  the  discretion  in  calling  the  prisoner's  witnesses  before  the 
aagistrate  ;  but  with  all  deference  to  the  learned  Chief  Baron,  the  case  where  a  prisoner 
las  witnesses  prepared  to  prove  an  alibi  is  the  very  case  of  all  others  where  the  witnesses 
iDght  to  be  examined.  Cases  of  mistaken  identity  are  of  daily  occurrence,  and  the  pri- 
4>aer'fl  witnesses  may  so  clearly  establish  the  mistake  as  to  warrant  his  instant  discharge, 
)r  raise  so  much  doubt  as  to  make  it  proper  to  admit  him  to  bail.  The  following  case 
fill  prove  the  expediency  of  such  a  course,  both  as  a  mere  act  of  justice  to  the  prisoner, 
tnd  as  tending  to  bring  the  real  offender  to  justice  : — One  Yarworth  was  shot  near  Chel- 
eoham,  and  lingered  for  a  long  time  before  he  died  of  the  wound ;  Bowen  was  charged 
before  the  magistrates  with  having  shot  him,  and  after  the  witnesses  had  been  heard 
igainst  him,  he  offered  to  prove  by  several  witnesses  that  he  was  at  Worcester  when  the 
ibot  was  fired ;  the  magistrates  refused  to  hear  the  witnesses,  and  committed  him ;  but  his 
trial  was  postponed  once,  if  not  twice,  in  consequence  of  Yarworth's  surviving,  and  when 
bit  trial  came  on,  his  witnesses  not  only  established  so  clear  an  alibi  that  Coleridge,  J., 
stopped  the  case  before  they  had  all  been  examined,  but  they  proved  who  the  real  mur- 
derer was.  Unfortunately,  owing  to  the  delay,  he  had  escaped,  and  never  was  taken.  So 
that  the  effect  of  the  magistrates  refusing  to  examine  Bowen's  witnesses  was  to  cause  the 
tieape  of  the  murderer,  and  the  lengthened  imprisonment  of  a  man  who  was  perfectly  in- 
nocent of  the  crime. 

(a)  Per  Lord  Denman,  C.  J..  Reg.  v.  Smith,  2  C.  &  K.  207  (61  E.  C.  L.  R.). 

(o)  Per  Lord  Denman,  C  J.,  Ibid. 

(p)  Rex  V,  Morphew,  2  M.  &  S.  602.  The  Court  of  K.  B.  allowed  them  to  be  road,  on 
^indictment  for  perjury,  by  the  consent  of  the  defendant:  Anon,  2  Chit.  R.  199. 

(f)  Tidd.  362  ;  2  Phill.  Ev.  94. 

\r)  Rag.  V.  Upton,  St.  Leonard's,  10  Q.  B.  827  (59  E.  C.  L.  R.),  and  see  Rex  v.  Lady 
Briseoe,  1  Dowl.  P.  C.  520. 
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Where  an  indictmcDt  or  iDformation  is  exhibited  in  the  King's  Bench  for  u 
offence  committed  in  India,  the  depositions  of  the  witnesses  may  be  obtained  ander 
the  provisions  of  the  13  Geo.  3,  c.  63,  s.  40  and  s.  44.  The  statute  enacts,  that 
the  court  may  award  a  writ  of  mandamus  to  the  judges  of  the  coorts  in  India, « 
the  case  may  require,  for  the  examination  of  witnesses,  who  are  to  be  examioed 
publicly  in  the  court,  upon  oath  administered  according  to  the  form  of  their  seTenl 
reh'gions;  and  these  depositions  duly  taken  and  returned,  in  the  form  prescribed  bj 
the  Act,  are  to  be  allowed,  and  deemed  as  good  and  competent  evidence,  as  if  the 
witnesses  had  been  sworn  at  the  trial,  and  examined  vivd  voce.  But  where,  on  the 
examination  of  a  witness  under  such  a  mandamus,  original  documents  are  prodooed, 
it  is  not  sufficient  to  return  copies  of  these  documents  with  the  examination  of  the 
witness,  but  the  original  documents  themseWes  ought  to  be  returned.(s) 

In  the  case  of  a  prosecution  for  an  offence  committed  abroad  by  any  penon 
employed  in  the  public  service,  the  depositions  of  the  witnesses  resident  abroaid  may 
be  obtained  in  the  way  pointed  out  by  the  42  Geo.  3,  c.  85. 

By  the  17  &  18  Vict.  c.  104,  s.  267,  all  offences  against  property  or  person  com- 
mitted in  or  at  any  place  either  ashore  or  afloat  out  of  Her  Majesty's  dominions, 
by  any  master,  seaman,  or  apprentice,  who  is  or  within  three  months  previondy 
has  been  employed  in  any  British  ship,  aro  to  be  deemed  offences  of  the  same 
nature,  and  are  to  be  tried  in  the  same  manner  and  by  the  same  courts  as  if  sndi 
offences  had  been  committed  within  the  jurisdiction  of  the  Admiralty  of  England. 

By  sec.  270,  *^  whenever  in  the  course  of  any  legal  proceedings  instituted  in  any 

part  of  Her  Majesty's  dominions  before  any  judge  or  magistrate,  or  before  any 

person  authorized  by  law  or  by  consent  of  parties  to  receive  evidence,  the  testimony 

of  any  witness  is  required  in  relation  to  the  subject-matter  of  auch  proceeding,  then 

upon  due  proof,  if  such  proceeding  is  instituted  in  the  United  Kingdom,  that  sndi 

witness  cannot  be  found  in  that  kingdom,  or  if  in  any  British  possession,  that  he  * 

cannot  be  found  in  the  same  possession,  any  deposition  that  such  witness  may  haie 

previously  made  on  oath  in  relation  to  the  same  subject-matter  before  any  justice 

or  magistrate  in  Her  Majesty's  dominions,  or  any  British  consular  officer  dsewbere, 

shall  be  admissible  in  evidence  subject  to  the  following  restrictions ;  (that  is  to  say), 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall  not  be 

admissible  in  any  proceeding  instituted  in  the  United  Kingdom : 

*^om         *C^')  ^^  ®^^^  ^  depobition  was  made  in  any  British  possession,  it  shall 

-I  not  be  admissible  in  any  proceeding  instituted  in  the  same 

British  possession: 
(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  it  was  made 
in  the  presence  of  the  person  accused : 
every  deposition  so  made  as  aforesaid  shall  be  authenticated  by  the  signature  of  the 
judge,  magistrate,  or  consular  officer,  before  whom  the  same  is  made;  and  8ii(» 
judge,  magistrate,  or  consular  officer  shall,  when  the  same  is  taken  in  a  crinunw 
matter,  certify,  if  the  fact  is  so,  and  that  the  accused  was  present  at  the  taking 
thereof,  but  it  shall  not  be  necessary  in  any  case  to  prove  the  signature  or  offi<a*l 
character  of  the  person  appearing  to  have  signed  any  such  deposition;  and  in  ViJ 
criminal  proceeding  such  ctirtificate  as  aforesaid  shall,  unless  the  contrary  is  proved, 
be  sufficient  evidence  of  the  accused  having  been  present  in  manner  thereby  o^rti- 
fled;  but  nothing  herein  contained  shall  affect  any  case  in  which  depositions  taken 
in  any  proceeding  are  rendered  admissible  in  evidence  by  any  Act  of  Parliament, 
or  by  any  Act  or  Ordinance  of  the  legislature  of  any  colony,  so  far  as  regards  wwh 
colony,  or  to  interfere  with  the  power  of  any  colonial  legislature  to  make  such  d^ 
sitions  admissible  in  evidence,  or  to  interfere  with  the  practice  of  any  court  w 
which  depositions  not  authenticated  as  hereinbefore  mentioned  are  admissible.' 

The  prisoner  was  indicted  for  larceny  alleged  to  have  been  comuiitted  in  F^ 
ruary  1852,  on  board  an  English  merchant  vessel,  lying  in  the  Bosphoros,  oi 
whi(^  the  prisoner  was  mate  and  the  prosecutor  captain.  The  principal  evid^ 
against  the  prisoner  consisted  of  the  depositions  of  witnesses  still  abroad ;  ao^  ^^ 
captain  proved  that  he  made  a  charge  against  the  prisoner  of  stealing  his  prcp^ 
before  the  British  Consul  at  Constantinople.     Each  witness  was  sworn  and  exaiD* 

(«)  Reg.  V.  Douglas,  I  C.  &  K.  670  (47  E.  C.  L.  R.),  Lord  Denman,  C.  J. 
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ed  by  the  Consul.  Each  witness  was  asked  if  be  could  speak  English,  and  if  be 
»iild  not  he  was  sworn  in  another  language;  some  were  sworn  in  Greek,  which  the 
ptaio  did  not  understand.  They  were  all  sworn  on  the  same  book,  which  was  an 
Dgiish  Bible.  The  captain  did  not  know  the  religion  of  any  of  the  witnesses 
rom  in  a  foreign  language.  The  Consul  himself  took  the  examinations,  and 
uislated  each  question  and  answer  as  it  was  given,  and  wrote  the  depositions  in 
Dgiish ;  and  when  the  whole  of  each  deposition  was  taken  down  it  was  read  to  the 
ifloncr,  and  he  was  asked  what  be  bad  to  say ;  and  all  he  said  was  that  he  was  not 
dlty.  The  captain  could  not  be  answerable  whether  the  prisoner  was  asked 
lether  he  would  ask  any  witness  any  question.  He  could  not  ask  questions  of 
e  witnesses,  because  he  did  not  understand  the  language,  and  he  did  not  tell  the 
msul  anything  he  wished  to  be  asked  of  the  witnesses.  The  depositions  had  been 
insmitt^  to  the  Board  of  Trade  by  the  Consul,  and  by  that  Board  to  the  attorney 
r  the  prosecution,  who  produced  them,  and  the  captain  proved  his  signature  to 
B  information  and  examination,  which  were  amongst  the  depositions.  The  depo- 
;ions  bore  the  official  seal  of  the  English  Consul  for  Constantinople,  and  were  cer- 
ied  to  have  been  taken  in  the  presence  of  the  prisoner.  It  was  objected,  1,  that 
ere  was  no  proof  that  the  witnesses  were  duly  sworn ;  2,  that  there  ought  to  have 
!cn  an  "^interpreter  sworn,  and  that  the  Consul  could  not  act  as  interpreter  r^ee/ki 
he  had  done,  or  the  depositions  ought  to  have  been  returned  in  the  language  ^ 
*  the  witnesses ;  3,  that  the  depositions,  not  being  in  the  language  of  the  witnesses, 
ere  not  in  fact  their  depositions ;  4,  that  the  prisoner  was  not  proved  to  have  had 
fair  opportunity  of  cross-examination.  For  the  Crown  it  was  contended  that  the 
ierchant  Shipping  Act,  7  &  8  Vict.  c.  112,  s.  59,  made  depositions  taken  before  a 
onsul  abroad  and  certified  under  his  official  seal  to  be  the  depositions,  and  that  they 
ere  taken  in  the  presence  of  the  accused,  admissible  in  courts  of  criminal  juris- 
iction,  "in  like  manner  as  depositions  taken  before  any  justice  of  the  peace  in 
*Dgland,''(0  ^°^  ^^^^  by  ^^^  Mercantile  Marine  Act,  13  &  14  Vict.  c.  93,  s.  115, 
epositions  of  any  witnesses  taken  before  any  consular  officer  in  any  criminal  pro- 
eeding  in  the  presence  of  the  accused,  and  certified  under  his  official  seal  to  have 
een  so  taken,  shall  be  admissible;  and  " any  deposition  purporting  to  be  so  certified 
ball  be  deemed  to  have  been  so  taken  and  certified  as  aforesaid,  unless  the  contrary 
I  proved.'X^^)  That  the  deposition  so  certified  is  the  deposition  as  it  stands  on  the 
Mse  of  the  documents.  The  8  &  9  Vict.  c.  113,  s.  1,  was  also  cited.  It  was  replied 
bat  the  13  &  14  Vict.  c.  93,  s.  115,  was  answered,  because  it  was  proved  that  the 
epositions  were  not  properly  taken;  and  that  the  7  &  8  Vict.  c.  112,  s.  59,  only 
lade  the  depositions  receivable  where  they  would  have  been  receivable  if  taken  in 
England,  and  that  these  depositions  would  not  have  been  so  receivable.  Greaves, 
I.  C,  consulted  Wightman,  J.,  and  they  agreed  that  the  proper  course  would  be  to 
dmit  the  depositions,  but  to  reserve  the  points.  Ihe  depositions  were  then  put  in; 
ut  on  examination  they  were  found  to  contain  a  great  deal  of  hearsay  evidence. 
t  was  then  objected  that  they  were  inadmissible  on  this  ground;  as  it  was  impos- 
iUe  to  separate  the  good  and  bad  evidence,  and  the  statute  bad  made  the  deposi- 
ioos  evidence,  and  there  was  no  power  to  strike  out  any  part  of  them.  Greaves, 
I.  C,  was  of  opinion  that  he  might  run  bis  pen  through  all  the  objectionable  parts 
r  the  depositions,(t7)  and  direct  the  officer  to  read  the  remainder,  (ir) 

(I)  This  Act  is  repealed  by  the  17  &  18  Vict.  c.  120. 

(»)  This  Act  is  also  repealed  by  the  17  &  18  Vict.  c.  120. 

(f)  See  Small  v.  Nairne,  13  Q.  B.  840  (66  E.  G.  L.  R.) ;  Hatchinsoa  v.  Bernard,  2  M.  & 
k>b.  1 ;  Steinkeller  v.  Newton,  9  C.  &  P.  313  (38  E.  C.  L.  R.). 

(w)  Reg.  V.  Russell,  MSS.  C.  S.  G. ;  a.  c,  6  Cox  C.  C.  60.  On  attempting  to  strike  oat 
^c  objectionable  parts,  it  appeared  so  clear  that  the  depositions  had  been  taken  by  a 
«non  very  little  conversant  with  law,  that  Greaves,  Q.  C.,  told  the  counsel  for  the 
TiMecution  that  it  was  very  difficult  to  presume  that  such  a  person  had  properly  adminis- 
^■td  the  oath  or  given  the  prisoner  a  proper  opportunity  of  cross-examination  ;  and, 
b«reapoD,  the  prosecution  was  abandoned.  Wightman,  J.,  thought  that  as  the  witness 
^^  taken  the  oath  without  objection,  it  might  perhaps  be  presumed  that  they  were  pro- 
sily iwom ;  but  on  the  other  points  he  entertained  grave  doubts.  Greaves,  Q.  C.,  was 
itroagly  iaclined  to  think  that  all  the  objections  were  good. 


502  Of  Evidence.  [book  vi. 


*502]  *CHAPTER  THE  FIFTH. 

OF  WITNESSES. — WHAT  FACTS  WITNESSES   MAY  DISCLOSE.  AND  WHAT  ARE  PBtVI- 

LEQED  COMMUNICATIONS. — HOW  WITNESSES  ARE  TO  BE  EXAMINED. HOW  THE 

CREDIT  OF  WITNESSES  MAY  BE  IMPEACHED. — HOW  MANY  WITNESSES  ARE  SUF- 
FICIENT.— now  THE  ATTENDANCE  OF  WITNESSES  IS  TO  BE  COMPELLED  AND 
REMUNERATED. — OP  ACCOMPLICES. — AND  WHAT  WITNESSES  ARE  COMPETENT 
TO  GIVE   EVIDENCE. 

Sec,  I. — Of  Privileged  Communications,  and  other  Matters  which  a  Witness  may 

not  Disclose. 

A  WITNESS  is  to  be  sworn  to  speak  the  truth,  the  icliole  truth,  aud  Dothing  bat 
the  truth.  But  this  form  of  oath,  absolute  as  it  seems,  must  be  taken  with  an 
implied  reservation,  that  the  witness  is  not  to  disclose  any  facts  within  his  knowledge, 
which,  by  the  law  of  the  laud,  founded  on  considerations  of  justice,  and  of  public 

policy,  he  is  forbidden  to  make  known.     Of  such  a  nature  are  professional  com-  

munications  between  a  client  and  his  attorney,  solicitor,  or  counsel,  and  matters  con — ., 
nected  with  the  government  of  the  country.(a) 

The  law  atta^^hcs  so  sacred  an  inviolability  to  communications  between  a  clien 
and  his  legal  advisers,  that  it  will  neither  oblige  nor  suffer  persons  so  employed 
reveal  any  facts  confidentially  disclosed  to  them  at  any  period  of  time,  neither  afte' 
their  employment  has  ceased  by  dismissal  or  otherwise,  nor  after  the  cause  in  whicV^j 
they  were  engaged  is  entirely  con  eluded. (6)*  The  privilege  of  not  being  examioe^^  ^^J 
on  such  subjects  is  the  privilege  of  the  client,  and  not  of  the  attorney  or  counsel  ;(<^  ^  «a 
and  it  never  ceases.     ^^  It  is  not  sufficient,*'  said  Mr.  J.  Buller,(df)  **  to  say  that  tbff^:^^  ^^ 


(0)  It  seems,  however,  to  have  once  been  thought  necessary  to  vary  the  form  of  tf. 
oath  on  an  occasion  of  this  sort.     In  the  case  of  Spark  v,  Middleton,  12  Via.  Abr.  Ev. 
a,  4,  p  .38.     1  Kcb.  505,  Mr.  Aylott  having  been  counsel  for  the  defendant,  desired  to 
excused  to  be  sworn  on  the  general  oath  as  witness  for  the  plaintiff  to  give  the  wh» 
truth  in  evidence,  which  the  court,  after  some  dispute,  granted,  and  that  he  shoald  or 
reveal  such  things  as  he  either  knew  before  he  was  counsel,  or  that  came  to  his  kD< 
ledge  since  by  other  persons ;  and  the  particulars  to  which  he  was  to  be  awom  w 
particularly  proposed,  viz.,  what  he  knew  concerning  the  will  in  question?  whether 
knew  anything  of  his  own  knowledge  ? 

{b)  Lord  Say  and  Seale's  case,  10  .Mod.  41 ;  Wilson  v.  Rastall,  4  Term  Rep.  753,  in  tjie 

judgment  of  Hullcr,  J.  ;   Slomiin  v.  Heme,  2  Esp.  N.  P.  C.  695 ;   Rex  o.  Withers,  2  Caoci^Eznpb. 
578  ;  Parkhurst  v.  Lowton,  2  Swanst.  194,  221 ;  Richards  v.  Jackson,  18  Yes.  474. 

(r)  10  Mod.  41  ;  Bull.  N.  P.  284.     But  if  the  client  waive  his  privilegfe,  the  witneis 
be  examined  :  Merle  r.  More,  R.  k  M.  N.  P.  C.  390.     But  he  is  not  considered  as  waii 
it  by  calling  his  attorney  as  a  witness:  1  Phill.  Ev.  163,  citing  Waldron  r.  Ward, 
449 ;  Vaillant  v.  Dodemead,  2  Atk.  524. 

(d)  4  T.  R.  759.     "  The  first  duty  of  an  attorney  is  to  keep  the  secrets  of  his  cliei 
per  Gaselee,  J.,  Taylor  v.  Blacklow,  3  B.  N.  C.  235  (32  E.  C.  L.  R.).     He  ought,  there  — ^fore, 

'*  to  consider  his  lips  sealed  with  a  sacred  silence  "  as  to  all  confidential  commnnicati cog: 

per  Tindal,  C.  J.,  Ibid.     And  see  Petrie's  case  and  Madam  du  Barry's  case,  cited  4  j'.  R. 

756.     An  attorney,  therefore,  who  without  his  client's  consent  discloses  a  coofid^^ssQtU] 

communication,  is   ''guilty  of  a  gross  breach  of  a  great  moral  duty,"  per  Vaugha 

Taylor  r.  Blacklow,  and  is  liable  to  an  action  for  any  injury  that  may  arise  f^om  suci 

closure  :  Ibid.     Or  he  may  be  punished  by  the  court  to  which  he  belongs,  admitted 

endo :  Ibid.     Two  learned  barons,  however,  in  Hibberd  v.  Knight,  2  Exch.  R.  ll,expi^ 

an  opinion  that  if  an  attorney  chose  voluntariiy  to  disclose  a  confidential  commonici 

the  court  would  receive  the  evidence.     These  observations  were  merely  obiter 

seem  to  have  arisen  from  an  erroneous  impression  of  the  facts  in  Marston  v.  Downi 

&  P.  381  (38  E.  C.  L.  R.) ;   1  A.  &  E.  31   (28  E.  C.  L.  R.)      The  former  of  these 

correctly  states  what  occurred  on  the  trial,  and  certainly  the  attorney  did  not  Toh 

any  statement  of  the  contents  of  any  deed;  and  upon  the  observations  in  Hibb^rtf  p. 

Knight  being  cited  in  Newton  v.  Chaplin,  10  C.  B.  356  (70  E.  C.  L.  R.),  Manle,  J.,   stud, 

"  I  presume  that  the  learned  barons  did  not  mean  that  the  attorney  may  in  all    cwet 


^  A  communication  to  an  attorney  will  not  be  protected,  unless  it  appears,  that  st  the 
time  it  was  made,  he  was  acting  in  the  character  of  legal  adviser,  apon  the  Teiy  mftUer 
to  which  the  communication  referred:  Brunden  v.  Gowing,  7  Rich.  459. 


CHAP.  V.  §  I.]      Of  Privileged  Communications,  &c.  50 

came  *is  at  an  end ;  the  month  of  such  a  person  is  shnt  for  ever."     And  it  ri^sn* 
makee  no  difference  that  the  client  is  not  in  any  shape  party  to  the  canse  ^ 
before  the  court. (c) 

The  privilege  is  strictly  confined  to  communications  made  to  counsel,  solicitors, 
and  attorncys.(/)  No  others,  however  confidential,  or  whatever  be  the  relation  or 
employment  of  the  party  entrusted,  are  privileged.  Therefore  aU  other  professional 
persons,  whether  physicians,  surgeons,  or  clergymen,  are  bound  to  disclose  the  mat- 
ters confided  to  them.(fl)  Thus  where  the  prisoner,  being  a  Papist,  had  made  a 
confession  before  a  Protestant  clergyman  of  the  crime  for  which  he  was  indicted, 
that  confession  was  permitted  by  Buller,  J.,  to  be  given  in  evidence  on  the  trial, 
and  the  prisoner  was  convicted  and  executed.(A)  So  a  confession  lo  a  Popish 
priest  has  been  held  not  to  be  privileged.(t)^  So  a  *banker,(y)  steward,  t^ckaj 
servant,  or  private  friend,  is  bound  to  disclose  a  communication,  however  ^ 
confidential.(ik)  And  where  a  clerk  to  the  commissioners  of  the  property-tax  was 
required  to  prove  the  defendant  to  be  a  collector,  and  he  objected,  because  he  had  taken 
an  oath  of  office  not  to  disclose  what  he  should  learn  as  clerk  concerning  the  property 
tax,  except  with  the  consent  of  the  commissioners,  or  by  force  of  an  Act  of  Parliament, 
it  was  held  that  he  was  bound  to  give  his  testimony,  and  that  the  evidence  which  a 

betraj  his  own  client."  The  matter,  however,  seems  to  be  set  at  rest  by  Cleave  v.  Jones, 
7  Exch.  421,  as  it  was  there  held  that  an  attorney  could  not  give  in  evidence  on  his  own 
behalf  a  confidential  communication  in  an  action  against  his  client.  In  Volant  r.  Soyer, 
13  C.  B.  231  (76  E.  C.  L.  R.),  Jervis,  C.  J.,  started  a  doubt  whether  the  14  k  15  Vict.  c.  99, 
had  not  taken  awaj  the  ground  of  objecting  to  the  production  of  a  dpcument  on  the 
^oand  of  its  having  been  received  professionally;  but  Maule,  J.,  said  that  *'  The  right, 
which  a  client  has  always  enjoyed,  of  being  protected  from  a  breach  of  professional  con- 
fidence, remains  the  same.  I  think  the  protection  still  continues  unimpaired,  so  far  as 
Tegards  the  prohibition  to  the  attorney  to  give  evidence  of  the  contents  of,  or  to  produce 
documents  belonging  to,  his  client." 
(e)  Rex  V.  Withers,  2  Gampb.  578. 

(/)  4  T.  R.  758  ;  Rex  v.  Duchess  of  Kingston,  11  St.  Tr.  246. 
iff)  Ibid. 

(A)  Rex  r.  Sparkes,  cited  in  Du  Barr6  v.  Livette,  Peake  R.  78,  in  whith  latter  case  Lord 

Kenyon  said  he  should  have  paused  before  he  admitted  such  evidence.     But  the  point, 

that  confessions  to  clergymen  are  not  privileged,  has  been  fully  established  by  the  recent 

leeision  in  Rex  v.  Gilharn,  ante,  p.  400.     In  Broad  v.  Pitt,  3  G.  &  P.  518  (14  E.  G.  L.  R.), 

test,  G.  J.,  after  recognizing  this  decision,  said,  ''  I,  for  one,  will  never  compel  a  clcrgy- 

lao  to  disclose  communications  made  to  him  by  a  prisoner,  but  if  he  chooses  to  disclose 

lem  I  shall  receive  them  in  evidence."     In  Reg.  v.  Griffin,  6  Gox  G.  G.  219,  the  chaplain 

'  a  workhouse  was  called  to  prove  certain  conversations  he  had  had  with  the  prisoner 

to  injuries  she  had  inflicted  on  her  child,  for  whose  murder  she  was  being  tried,  when 

visited  her  as  her  spiritual  adviser;  Alderson,  B. :  *'  I  think  these  conversations  ought 

t  to  be  given   in  evidence.     The  principle  upon  which  an  attorney  is  prevented  from 

algiog  what  passes  with  his  client  is  because,  without  an  unfettered  means  of  commu- 

fttion,  the  client  would  not  have  any  proper  legal  means  of  assistance.     The  same 

iciple  applies  to  a  person  deprived  of  whose  advice  the  prisoner  would  not  hare 

>er  spiritual  assistance.     I  do  not  lay  this  down  as  an  absolute  rule,  but  I  think  sach 

ence  ought  not  to  be  given."     No  case  was  cited. 

Butler  V.  Moore,  MNall.  Ev.  253,  as  cited  1  Phill.  Ev.  165.     In  Reg  v.  Hay,  2  F.  &  F. 

lU,  J.,  committed  a  Roman  Gatholic  priest  for  refusing  to  state  from  whom  he  received 

len  watch,  which  he  stated  he  had  received  in  connection  with  the  confessional.   But 

riest  was  not  asked  to  disclose  anything  that  had  been  stated  to  him  in  the  confes- 

',  and  therefore  no  question  arose  as  to  that.     Where  a  witness  has  taken  an  oath 

risoner  that  he  would  not  reveal  what  the  prisoner  should  tell  him,  Patteson,  J., 

'  These  oaths  are  very  wrong  and  wicked,  but  still  they  are  not  binding,  and  every 

,  except  counsel  and  attorneys,  is  compellable  to  reveal  what  they  may  have  heard  ; 

ansel  and  attorneys  are  only  excepted  because  it  is  absolutely  necessary,  for  the 

'  their  clients,  that  communications  to  them  should  be  protected;"  and  admitted 

fession :  Rex  v.  sihaw,  6  G.  &  P.  372  (25  E.  G.  L.  R.). 

.loyd  V.  Freshfield,  2  G.  &  P.  329  (12  E.  G.  L.  R.). 

Ullant  r.  Dodemead,  2  Atk.  524;  Lord  Falmouth  v.  Moss,  11  Price  455. 

•nfession  made  to  a  Roman  Gatholic  priest,  is  a  privileged  communication  : 
case,  2  Rogers's  Record  77,    Phillip's  case.     See  Sampson's  Roman  Gatholic 

in  America :  Pamph. ;  contra,  per  Gibson,  G.  J.,  in  Simons's  Ex'r  v.  Gratz,  1  Penn. 
Bat  not  a  confession  made  to  a  Protestant  divine :  Smith's  case,  iuj»ra.    See 

Drake,  15  Mass.  161. 
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witness  was  called  upon  to  give  in  a  court  of  justice  was  to  be  oonsidcTCd  as  a 
implied  exception  in  the  Act.(/ )  Ad  arbitrator  cannot  be  permitted  to  disdoief  it 
an  action  f'^r  a  malicious  holding  to  bail,  what  transpired  before  him  npoo  the 
examination  of  the  parties  themselves,  or  on  an  inspection  of  the  plaintiflTs  boob, 
upon  the  principle  that  the  parties  themselves  could  not  have  been  examined  in  tbe 
former  cause,  nor  the  plaintiff  compelled  to  produce  his  htxjks'/m)  bat  he  majbe 
called  u[K)n  to  prove  what  matters  were  claimed  before  him  on  a  referenee  :(n)  be 
cannot,  however,  be  admitted  or  called  on  to  give  evidence  of  any  oonceasionB  nude 
by  one  party  durin<^  the  reference  for  making  his  peace  and  getting  rid  of  the  soit. 
although,  as  to  regular  admissions  by  the  parties,  there  is  no  objection  to  his  testi- 
mony.ro)  A  pevfifm  who  acts  as  an  interpreter/ j>)  or  agent.(^)  between  tbe 
attorney  and  his  client,  or  the  attorney *s  clerk /r)  cannot  be  called  on  to  reveal  a 
confidential  communication;  for  they  stand  precisely  in  the  same  sitoation  as  tbe 
attr^rney  hiuirK'lf.  and  are  considered  as  his  organs.  So  a  barrister's  derk  cannot  be 
called  to  prove  his  master's  retainer/*) 

It  ha.s  V>een  held  that  a  person  who  is  consulted  confidentially  on  the  8n[^)08itiaB 
of  his  l>eing  an  attorney,  when  in  fact  he  is  not  one,  is  compellable  to  an8wer.(0 
And  propositions  which  the  attorney  of  one  party  has  been  professionally  entnuted 
to  make  to  another  party  may  be  proved  by  another  witness  who  was  present  wbeo 
they  were  delivered,  (t/)     And  an  attorney  may  be  called  upon  by  a  plaintiff  to  state 
a  conversation  in  which  the  defendant  proposed  a  compromise  to  the  plaintit 
^•^.^  although  the  witness  attended  *on  that  occasion  as  attorney  for  the  defend- 
^  ant.(t')     So  where  the  plaintiff  and  defendant  went  together  to  the  plaii* 
^tifTs  attorn(;y's  ofiicc,  and  had  a  conversation  in  the  presence  of  the  attorney's  clerk, 
it  was  held  that  this  conversation  was  not  a  privileged  communication,  but  might  be 
proved  by  the  clerk,  and  that  a  letter  written  by  the  clerk  in  consequence  of  bstroe- 
tions  given  })y  the  defendant  in  the  course  of  that  interview  was  admissible,  as  tbit 
was  an  act  dune.Ctr)     So  where  an  act  is  done  in  pursuance  of  a  bargain  between 
two  parties  and  in  the  presence  of  the  attorneys  of  each  of  them,  the  commnniea- 
tion  made  by  one  party  to  his  attorney  relating  to  that  act  in  the  presence  of  the 
other  party  and  his  attorney  is  not  privileged.     The  defendant,  in  the  presence  of 
his  attorney,  and  one  Clark  and  his  attorney,  Yallance,  signed  a  note,  and  it  was 
held  that  Yallance  might  prove  that  the  note  was  given  by  the  defendant  to  Clark 
in  consideration  of  his  withdrawing  all  opposition  to  the  defendant's  passing  bis  last 
examination  as  a  bankrupt. (x)     So  a  mere  bargain  with  the  other  side  in  the  pres- 
ence of  the  opposite  attorney  is  not  a  confidential  communication.(^)     And  conuno- 
nications  made  to  a  person,  by  profession  an  attorney,  but  not  employed  as  an  attor* 

(/)  Lee  V.  Birrell,  3  Gampb.  337. 

(m)  Ilabershon  v.  Troby,  3  Esp.  38,  by  Lord  Kenyon. 

(w)  Mnrtin  v.  Thornton,  4  Esp.  181,  by  Lord  Alvanley. 

(o)  Slack  V.  Buchannan,  Peake  M.  P.  C.  6  ;  Westlake  r.  CoUard,  Bull.  N.  P.  236;  SCtrtio 
V.  Thornton,  4  Esp.  181.  It  is  said  in  Boll.  N.  P.  284,  that  a  trustee  shall  not  be  a  witaesi 
to  betray  the  trust;  and  a  case  is  cited,  Holt  v.  Tyrrell,  where  the  defendant  pleaded  to 
debt  on  bond  the  statute  of  buying  and  selling  offices,  and  upon  the  trial  a  witness  «•> 
called  to  give  an  account  upon  what  occasion  the  bond  was  given,  and  Lord  G.  J.  Holt 
refused  to  admit  him,  because  ho  was  privately  entrusted  by  both  parties  to  make  tM 
barfi^ain.  and  to  keep  it  secret.  But  this  is  contrary  to  the  latter  authority,  and  majbe 
considered  to  have  been  overruled  by  the  Duchess  of  Kingston's  case,  and  Wilton  r. 
RsLStaU,  uf/i  svpra. 

(p)  Du  Barre  v.  Livette,  Peake  N.  P.  C.  78  ;  8.  c.,  4  T.  R.  756. 

(q)  Parkins  v.  llawkshaw,  2  Stark.  239  (3  E.  C.  L.  R.). 

(r)  Tavlor  v.  Forster,  2  C.  &  P.  195  (12  E.  C.  L.  R.).  See  Webb  v.  Smith,  1  C*  ?• 
337  (12  E.  C.  L.  R.). 

(#)  Foote  V.  Uayne,  R.  &  M.  N.  P.  0.  165.        (<)  Fountain  v.  Young,  6  Bap.  113. 

(u)  Gainsford  v.  Grammar,  2  Gampb.  10. 

(t>)  Griffith  V.  Davies,  5  B.  A  Ad.  602  (27  E.  C.  L.  R.).  And  per  Parke,  J.:  "ThiiiiM* 
a  confidential  disclosure,  but  an  open  communication  from  one  adversary  to  another,  wit* 
nesscd  by  the  attorney  of  one  party.  In  Gainsfard  v.  Grammar,  the  Lord  Chief  Juti^ 
might  jiropcrly  reject  the  attorney's  evidence  of  what  his  client  said  to  him,  bat  not  Ui 
statement  of  what  he  himself  afterwards  said  to  the  opposite  party/' 

(II?)  Shore  r.  Bedford,  5  M.  &  G.  271  (44  E.  C.  L.  R.). 

(x)  Weeks  v.  Argent,  16  M.  k  W.  817.  (y)  Per  Parke,  B.,  Ibid. 
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lej  in  the  particular  business  which  is  the  subject  of  inquiry,  are  not  privileged, 
lioiigh  they  may  have  been  made  confidentially. (2;) 

Where  two  parties  employ  the  same  attorney,  a  communication  by  one  to  him  in 
lis  common  capacity  is  not  privileged,  but  may  be  used  by  the  other.(a)  And 
rhere  a  party  employs  an  attorney  who  is  also  employed  by  the  other  side,  the  privi- 
Bfse  18  confined  to  such  communications  as  are  clearly  made  to  him  in  the  character 
if  his  own  attorney. (&) 

*It  now  remains  to  be  considered  what  sort  of  communications  made  to  ri^KQg 
m  attorney,  solicitor,  or  counsel  by  his  client  are  entitled  to  protection.     A   ^ 
rery  eminent  writer  on  the  Law  of  Evidence(c)  has  laid  it  down,  that  the  privilege 
of  the  client  is  not  confined  to  cases  only  where  he  has  employed  the  attorney  in  a 
rait  or  cause,  but  extends  to  all  such  communications  as  are  made  by  him  to  the 
attorney  in  his  professional  character  and  with  reference  to  professional  business. 
And  this  opinion  has  been  confirmed  by  a  c&8e(d)  where  it  was  held  that  un  attorney, 
to  whom  an  application  had  been  made  to  draw  an  assignment  of  goods,  which  he 
^Kned  to  do,  could  not  be  allowed  to  disclose  that  circumstaucc,  a  question  having 
tfisen,  whether  an  assignment  subsequently  drawn  by  another  attorney  was  fraudn- 
hut    And  in  that  case  Richardson,  J.,  said,  that  if  an  attorney  were  to  be  con- 
nilted  on  the  title  to  an  estate,  he  would  not  be  at  liberty  to  disclose  any  information 
tl»i8  communicated  to  him  to  the  prejudice  of  his  client.  *  And  Sir  J.  Leach,  Y.  C. 
ia  Walker  v.  Wildman,{e)  considered  the  protection  to  extend  to  every  communi- 
^OQ  made  by  the  client  to  his  counsel  or  attorney  or  solicitor  for  professional 
pttpo8e8.(/)      And  although  Lord  Tenterden,  C.  J.,  on  several  occasions,  both 
wfore  and  since  the  case  of  Cromnck  v.  Heathcote,  expressed  at  Nisi  Prius  a  con- 
trary opinion,(  g)  yet  it  is  now  clearly  settled  that  the  privilege  of  professional  con- 
fidence is  not  limited  to  cases  in  which  a  suit  is  in  contemplation,(A)  but  that  the 
<&nt'd  privil^e  extends  much  beyond  communications  in  respect  of  a  suit.(i)     Thus 
vhere  it  was  proposed  to  ask  an  attorney  whether  a  person  had   not  applied  to 
''H^  to  draw  a  conveyance,  Parke,  J.,  refused  to  allow  the  question  to  be  asked 
*ying,  "I  am  of  opinion  that  the  privilege  applies  to  all  cases  where  the  client 

(2)  Wilson  V.  Rastall,  4  T.  R.  T53,  760,  and  see  pott,  p.  616.  In  a  trial  at  Nisi  Priug  at 
"^stminster,  an  attornej  who  had  drawn  an  agreement  between  a  sheriff  and  his  under- 
^^riff,  being  produced  to  proTe  a  corrupt  agreement  between  them,  was  not  compelled  to 
^Kover  the  matter,  and  per  Holt,  C.  J.,  it  seems  to  be  the  same  law  of  a  scrivener ;  and 
■^^  cited  a  case  where  upon  a  covenant  to  convey  as  counsel  shall  advise,  et  consilium  non 
^fdit  advitamenfum  being  pleaded,  cunveyances  made  by  the  advice  of  a  scrivener  being 
^Qdered  and  refused,  was  allowed  to  be  good  evidence  upon  this  issue ;  for  he  is  a  coan- 
^1  to  a  man  with  whom  he  will  advise,  if  he  be  instructed  and  educated  in  the  way  of 
Pnctice,  otherwise  of  a  gentleman,  parson,  &c. :  Anonymous,  Skinn.  404.  And  in  Tur- 
(|oand  V.  Knight,  2  M.  &  W.  98,  it  appeared  that  Knight  had  applied  to  an  attorney  to  pro- 
care  him  a  loan  of  money,  and  it  was  contended  that  where  an  attorney  was  employed  to 
raise  money,  that  was  not  such  an  employment  as  brought  him  within  the  rule  ;  and  that 
bere  he  was  acting  as  a  scrivener  only.  Lord  Abinger,  C.  B.,  said,  ''  As  to  the  point  of 
this  document  being  brought  to  him  in  the  character  of  a  scrivener,  Lord  Nottingham  laid 
it  down  that  he  would  not  compel  a  scrivener  to  disclose  the  communications  made  to 
lim:"  Harvey  v.  Clayton,  2  Swanst.  221  n. 

(a)  Baugh  v.  Cradocke,  1  M.  k  Rob.  182,  Patteson,  J. ;  Cleve  v.  Powel,  1  M.  &  Rob.  228, 
^ord  Denman,  C.  J.,  saying,  "either  party  has  a  right  to  the  disclosure." 

(b)  Perry  v.  Smith,  9  M.  &  W.  681,  per'Parke,  B. ;  in  which  case  it  was  held  that  the 
ame  attorney  having  been  employed  upon  the  sale  of  an  estate  by  the  vendor  and  pur- 
baser,  a  communication  from  the  purchaser  to  the  attorney,  asking  him  for  time  to  pay 
he  parchase  money,  was  not  privileged.  See  Griffith  v.  Davies,  per  Parke,  J.,  nupra^  note  (v). 

(e)  Phill.  Ev.  7th  ed.  143. 

[d)  Gromack  v.  Heathcote,  2  B.  &  B.  4  (6  E.  C.  L.  R.). 

\e)  6  Madd.  47. 

[/)  And  from  the  cases  of  Brard  v.  Ackerman,  5  Esp.  120,  and  Robson  v,  Kemp,  5  Esp. 
i2,  it  appears  that  Lord  Ellenborough,  C.  J.,  was  of  the  same  opinion. 

{g)  Wadsworth  v.  Hamshaw,  2  B.  &  B.  5  (6  E.  C.  L.  R.),  note  (a) ;  Manning's  Dig.  374 ; 
Williams  v.  Mundie,  R.  &  M.  N.  P.  C.  34. 

(k)  Phill.  Ev.  168. 

(i)  The  opinion  of  Lord  Chancellor  Brougham,  Tindal,  C.  J.,  Lord  Lyndhurst,  C.  B.,  and 
'arke,  B.,  in  Greenough  v.  Gaskell,  Mylne  k  K.  98,  as  stated  4  B.  &  Ad.  876  (24  B.  C.  L. 
L),  per  Parke,  B. 
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applies  to  the  attorney  ia  his  professional  capacity,  and  an  application  to  draw  a  deed 
is,  I  think,  of  that  de.scription."(y) 

The  rule  was  thus  luid  down  by  Lord  Brougham,  C.  J.,  in  Greenoogh  v,  Gaskel],(it) 
"  If  touching  matters  which  come  within  the  ordinary  scope  of  profeasionil  employ- 
ment they  receive  a  communication  in  their  professional  capacity,  either  from  a 
^'^OTl  ^^^^°^  ^^  ^"  ^^^  account,  and  for  his  benefit  in  the  transaction  of  his  bnainesB, 
^  or  which  amounts  to  the  same  thing,  if  they  commit  to  paper,  in  ^thecourte 
of  their  employment  on  his  behalf,  matters  which  they  knew  only  through  their 
professional  relation  to  their  client,  they  are  not  only  justified  in  withholding  snch 
matters,  but  bound  to  withhold  them,  and  will  not  be  compelled  to  disdose  the  in- 
formation or  produce  the  papers  in  any  court  of  law  or  equity,  either  as  party  or  as 
witness." 

In  another  casc,(/)  Alderson,  B.,  said, ''  The  rule  seems  to  be  ooirelatiTe  wit 
that  which  governs  the  summary  jurisdiction  of  the  courts  over  attorneys.     Id 
parte  Aitk^n^(m)  that  rule  Ls  laid  down  thus:  ^  Where  an  attorney  is  employed  in 
matter  wholly  unconnected  with  his  professional  character,  the  court  will  not  inter — 
fere  in  a  summary  way  to  compel  him  to  execute  faithfully  the  trust  reposed  in  him    . 
but  where  the  employment  is  so  connected  with  his  professional  character,  a^ 
afford  a  presumption  that  his  character  formed  the  ground  of  his  employment  b 
the  client,  there  the  cour^  will  exercise  this  jurisdiction.'     So  where  the  comm 
cation  made  relates  to  a  circumstance  so  connected  with  the  employment  as 
attorney,  that  the  character  formed  the  ground  of  the  communication,  it  is  pri' 
leged  from  disclosure."     Thus  communications  made  in  relation  to  the  sale 
purchase  of  estates  are  protected;  an  attorney,  therefore,  who  has  been  employed 
the  purchase  and  sale  of  estates,  cannot  be  asked  as  to  a  communication  made 
him  by  the  party  who  employed  him.(n)     So  an  attorney  who,  being  resorted 
by  a  borrower  to  raise  money  for  him,  peruses  on  the  part  of  the  proposed  len 
the  abstracts  of  the  borrower,  is  not  allowed  to  give  evidence  concerning  them. 
But  where  a  treaty  has  been  entered  into  by  B.  with  E.  for  the  exchange  of 
and  an  abstract  was  handed  by  the  attorney  of  E.  to  the  attorney  of  B.,  and 
compared  it  with  the  title  deeds,  and  the  attorney  of  B.  on  being  called  npo 
produce  the  abstract  stated  that  his  client  claimed  to  bo  entitled  to  the  pro^ 
under  the  contract  of  exchange,  and  that  he  held  the  abstract  as  part  of  the  evid 
of  the  contract,  and  had  not  applied  to  his  client  for  leave  to  produce  the  ai 
but  was  ready  to  do  so  if  the  judge  thought  he  ought,  and  the  judge  answered 
there  appeared  no  sufficient  reason  why  he  should  not,  it  was  held  that  the  al 
was  properly  produced.(p) 

ij)  Doc  d.  Shcllard  r.  Harris,  5  C.  &  P.  592  (24  E.  G.  L.  R.).     The  learned  Baron        tifo 
held  in  the  same  case  that  the  attorney  could  not  be  asked  whether  the  party  bad  i^>  sked 
his  advice  for  a  lawful  or  for  an  unlawful  purpose,  saying,  **  there  is  a  great  deal  of     <i/ffi. 
culty  in  the  witness's  disclosing  whether  the  conference  between  him  and  his  client    iria 
for  a  lawful  or  unlawful  purpose,  without  one  being  told  what  it  was.     It  might  be       tliat 
the  party  asked  if  a  particular  thing  could  legally  be  done."   The  learned  Baron  also    laid 
that  Williams  v.  Mundie  was  overruled  by  Greenough  v.  Gaskell.     In  Bowman  v.  Nortofl, 
5  C.  &  P.  177  (24  K.  C.  L.  R.),  Tindal,  C.  J.,  held  that  a  conversation  between  a  clieof, 
who  afterwards  became  bankrupt,  and  his  attorney's  clerk,  on  the  subject  of  his  ik  Ain^ 
was  a  privileged  communication,  and  could  nut  be  given  in  evidence  in  an  action  bjr  his 
assignees  for  the  purpose  of  showing  his  motives. 

(k)  Supra.  (l)  Turquand  v.  Knight,  2  M.  &  W.  98. 

[m)  4  B.  &  Aid.  47  (0  K.  C.  L.  R.).     See  also  Ex  parte  Yeatman,  4  Dowl.  P.  R.  304. 
n)  Mynn  v.  Jolifl'c,  1  M.  k  Rob.  326,  Littledale,  J. 

(o)  Doc  d.  Peter  v  Waikins,  3  Bingh.  N.  0.  421  ^32  E.  C.  L.  R.),  and  per  Tindal,  Cl: 
*'  It  would  be  of  dangerous  consequence  if,  where  the  same  professional  man  is  resorted  to 
by  lender  anif  borrower,  he  is  permitted  to  disclose  the  communications  made  to  hiaoA 
either  side."     And  see  Taylor  v.  Blacklow,  3  Biug.  N.  G.  235. 

(p)  Doe  d.  Lord  Egremont  v.  Langdon,  12  Q.  B.  711  (64  E.  G.  L.  R.)^  This  case  mast 
not  be  taken  to  decide  that  the  court  held  that  the  production  of  the  abstract  might  biT6 
been  compelled,  as  Lord  Denman,  G.  J.,  observed,  '*  It  cannot  be  said  that  the  witM» 
was  in  fact  compelled  to  produce  the  document ;  he  did  cot  insist  on  the  objection  f  ud 
the  ground  of  the  decision  was  thus  stated :  "  The  abstract  was  produced  by  the  solicitor 
for  a  gentleman  who  had  proposed  to  exchange  some  property  with  Lord  E.,  bat  which 
exchange  had  not  been  carried  into  effect,  and  who  had,  therefore,  no  title  which  coold  hi 
affected  by  the  production  of  it.    Nor  had  the  aoUcitor  any  instructions  from  any  one  tot 
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An  attorney  is  not  bound  to  prodaoe,  or  to  answer  any  questions  concerning  the 
nature  or  contents  of,  a  deed  or  other  instrument  ^intrusted  to  him  profes-  r^eRAo 
tionally  by  his  client ;  and  the  judge  has  no  right  to  look  at  the  instrument  ^ 
to  see  if  the  objection  to  produce  it  or  to  disclose  its  contents  be  well  founded  or 
not ;  for  the  mere  statement  of  the  attorney  that  he  received  the  document  from  his 
dient  professionally  is  enough  to  protect  it.(^)  But  where  an  attorney  refused  to 
produce  a  deed  on  the  ground  that  it  was  one  of  his  clients'  title  deeds,  and  his 
clients  had  instructed  him  not  to  produce  it,  the  priyilege  was  allowed ;  but  the 
judge  directed  him  to  produce  the  deed  and  permit  a  witness  to  read  the  indorse- 
ment on  it,  but  not  the  deed  itself,  for  the  purpose  of  identification ;  it  was  held  that 
the  judge  did  right,  for  the  privilege  is  only  not  to  produce  this  instrument  for  the 
purpose  of  disclosing  its  contents,  (r) 

A  communication  made  to  a  solicitor,  if  confidential,  is  privileged  in  whatever 
rorm  made;  ifit  would  be  privileged  when  communicated  in  words  spoken  or  written, 
t  -will  be  privileged  equally  when  conveyed  by  means  of  sight  instead  of  words.(«) 
Kor  the  privilege  extends  to  all  knowledge  that  the  attorney  obtains,  which  he 
ronld  not  have  obtained  but  for  his  being  consulted  professionally  by  his  client.(<) 
iVliere,  therefore,  the  attorney  of  a  defendant,  at  the  suggestion  of  his  counsel  in 
iODSnltation,  obtained  a  deed  from  the  defendant,  and  in  the  presence  of  his 
ioaiiflel,  and  for  their  information  ascertained  its  contents,  it  was  held  that  he  was 
lot  bound  to  state  its  content8.(u)  So  letters  between  a  defendant  and  her  countiy 
ir  town  solicitors,  and  letters  between  her  country  and  town  solicitors,  are  privi- 
eged.(t7)  So  is  a  letter  by  a  defendant  to  his  attorney,  directing  him  to  take  ooun- 
lel's  opinion  on  a  question  in  di8pute.(ir) 

An  attorney  will  not  be  allowed  to  produce  a  deed  which  has  been  deposited  with 
lim  confidentially  in  his  professional  character ;  and  if  the  deed  has  been  obtained 
»at  of  his  hands,  for  the  purpose  of  being  produced  in  evidence  by  another  witness, 
t  cannot  be  received.  Thus  a  copy  of  a  deed  which  had  been  obtained  from  one 
fiio  had  formerly  been  entrusted  with  the  original  in  his  professional  character  as 
in  attorney,  is  not  good  secondary  evidence  against  his  client.(a;)  But  this  case 
laa  been  doubted.(^)  '''Where  a  vendor  had  a  drail  of  conveyance  made  by  ri^cnq 
lis  own  attorney,  from  which  the  deeds  were  afterwards  prepared,  and  the  ^ 

x>  produce  it..  He  did  Dot  volunteer  the  production,  but  said  he  was  ready  to  do  so,  if 
he  judge  thought  that  he  ought  to  produce  it.  The  judge  thought  there  was  no  sufficient 
-eaaon  why  he  should  not ;  and  we  are  of  the  same  opinion." 

(q)  Volant  v.  Soyer,  13  C.  B.  231  (76  E.  C.  L.  R.). 

(r)  Phelps  V.  Prew,  3  E.  &  B.  430  (77  E.  G.  L  R.).  Coleridge,  J.,  said  that  the  process 
Df  identification  might  at  times  involve  a  disclosure  of  the  contents  of  the  instrument; 
ind  when  it  did  it  was  objectionable.  But  in  this  case  it  did  not  involve  any  disclosure 
3f  the  contents,  and  was  like  the  case  of  disclosing  a  blot  of  red  ink  on  the  back  of  a 
leed. 

(«)  1  Phill.  Ev.  169,  citing  Robson  v.  Kemp,  5  Esp.  R.  54,  where  it  was  held  that  an  at- 
U>rDey  could  not  give  evidence  as  to  the  fact  of  the  destruction  of  an  instrument  which  he 
lad  been  admitted  in  confidence  to  see  destroyed.  In  Wheatley  v.  Williams,  I  M.  &  W. 
S33,  it  was  held  that  an  attorney  is  not  compellable  to  state,  when  examined  as  a  witness, 
Brhether  a  document  shown  to  him  by  his  client  in  the  course  of  a  professional  interview 
nraa  then  in  the  same  state  as  when  produced  on  the  trial,  e.  g.y  whether  it  was  then 
itamped  or  not;  and  per  Lord  Abinger,  C.  B.,  ''Suppose  an  attorney,  when  searching  for 
%  deed  belonging  to  his  client,  found  another  deed  which  might  operate  to  the  client's 
prejudice,  can  it  be  said  that  he  would  be  bound  to  produce  it?  If,  therefore,  a  docu- 
ment be  exhibited  to  the  attorney  in  pursuance  of  a  confidential  consultation  with 
bit  elient,  all  that  appears  on  the  face  of  such  document  is  a  part  of  the  confidential  com- 


nanication." 


it)  Per  Alderson,  B.,  in  Wheatley  v,  Williams,  tupra. 
If)  Daries  v.  Waters,  9  M.  &  W.  608. 
v)  Reid  V.  Langlois,  1  Mac.  k  Gord.  627  ;  Goodall  o.  Little,  1  Sim.  N.  S.  155.     And  see 
Penruddock  r.  Hammond,  11  Beav.  59;  Blenkinsop  v.  Blenkinsop,  10  Beav.  277,  as  to  cases 
for  connsel,  Ac. 

iw)  Vent  9.  Pacey,  4  Russ.  193. 
x)  Fisher  v.  Heming,  MS.,  1  Phill.  Ev.  170,  Bayley,  J.    See  also  Copeland  v.  Watts,  1 
Btark.  N.  P.  G.  93  (2  E.  G.  L.  R.). 

(jf)  **  I  hare  always  doubted  the  correctness  of  that  ruling.  Where  an  attorney  intrusted 
Maidentially  with  a  document,  communicates  the  contents  of  it,  or  suffers  another  to 
take  A  copy,  sorely  the  secondary  eridence  so  obtained  may  be  produced.     Suppose  the 
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attorucy  was  paid  for  this  business  by  the  vendor  and  purchaser  in  moieties  bj 
agreciueut,  but  the  latter  employed  an  attorney  on  his  own  part  'to  look  overtltt 
draft,  which  remained  afterwards  with  the  vendor's  attorney ;  the  Court  of  Kingfi 
Bench  held  that  such  draft  was  confidentially  deposited  with  the  latter  by  the  pur- 
chaser as  well  as  the  vendor,  and  could  not  be  produced  on  a  trial  against  the  intereit 
of  the  purchaser's  devisees,  though  with  the  consent  of  the  vendor  and  his  attoroej.(t) 
And  even  if  an  attorney  has  on  one  occasion  produced  a  deed  entrusted  to  him  by  a 
client  under  the  erroneous  compulsion  of  one  tribunal,  he  will  not  be  bound  to  pro- 
duce it  before  another  tribunal.  An  attorney  who  had  received  a  deed  from  his 
client  had  been  compelled  to  produce  it  by  commissioners  of  bankrupt,  and  had 
afterwards  received  it  back  from  them  under  an  undertaking  to  produce  it  again  if 
required ;  but  Tindal,  C.  J.,  held  that  the  production  of  the  deed  had  originaDj 
been  improperly  obtained  from  the  witness  by  the  commissioners,  and  that  he  might 
refuse  to  produce  it  in  an  action  brought  by  the  assignees  of  the  bankrupt,  under 
whose  commission  he  had  been  compelled  to  produce  it.(a)  So  where  an  attomej, 
attending  under  a  suhpa'na  duces  tecum,  stated  that  he  had  a  deed  in  his  cnstodj  as 
attorney,  but  that  his  clients  had  instructed  him  not  to  produce  the  deed,  whieb 
was  one  of  their  title  deeds,  and  he,  therefore,  refused  to  produce  it,  it  was  held  tbat 
he  was  not  bound  to  produce  \t.{l))  So  where  upon  an  indictment  for  peijury  alleged 
to  have  been  committ^  on  a  trial  in  the  County  Court  with  reference  to  the  writing 
on  a  paper  then  produced,  an  attorney  was  called  under  a  suhpctna  duces  team  to 

Eroduce  such  paper ;  he  had  been  attorney  for  the  prisoner  in  the  County  Court,  and 
ad  received  this  paper  from  the  prisoner  for  the  purpose  of  conducting  the  case  ia 
the  County  Court  as  his  attorney,  and  he  claimed  a  lien  on  the  paper  for  his  costs; 
Coltman,  J.,  held  that  the  attorney's  possession  was  the  possession  of  the  prisoner, 
and  that  he  ought  not  to  produce  it.(c) 

So  on  a  prosecution  for  the  forgery  of  a  promissory  note,  an  attorney  wbo  bad 
acquired  possession  of  the  note  in  his  professional  character  from  the  prisoner  yu 
not  compelled  or  allowed  to  produce  it,  although  subpoenaed  so  to  do,  and  althougb 
he  was  not  employed  professionally  for  the  prisoner  at  the  trial,  but  was  originallj 
consulted  about  the  note,  for  the  purpose  of  suing  the  party  upon  it  whose  name 
*f)ini  ^^^  charged  to  be  forged.(cf)  But  *this  case  has  since  been  doubted.  Oa 
^  an  indictment  for  forging  a  will,  a  solicitor  stated  that  he  was  applied  tobj 
the  prisoner  to  act  as  his  solicitor  in  raising  some  money ;  and  that  he  was  tbe 
solicitor  of  the  prisoner  in  raising  the  money  as  well  as  of  Williams  in  the  advance 
of  it ;  that  the  prisoner  made  an  application  to  him ;  it  was  objected  that  this  was  a 
privileged  communication,  as  the  party  was  the  solicitor  for  the  prisoner;  and  tbe 
preceding  case  was  relied  upon.  Patteson,  J. :  '^  I  think  that  the  case  cited  is  not 
]aw,(e)  and  that  the  solicitor  may  be  examined  to  show  what  was  the  transaetioB 
between  the  parties,  and  what  led  to  that  transaction ;  but  I  will  reserve  the  point 
for  the  consideration  of  the  judges,  if  I  should  hereafter  think  it  neceflsaiy  to  do 
so."  The  witnesses  then  stated  that  the  prisoner  proposed  to  mortgage  some  land, 
which  had  been  left  him  by  his  aunt,  and  that  the  prisoner  told  him  the  title  deeds 
had  been  burnt,  but  that  he  gave  him  a  paper  which  he  said  was  his  aunt's  will.  It 
was  again  objected  that,  as  the  will  had  been  delivered  to  the  witness  by  the  prisoner 

instrament  were  even  stolen,  and  a  correct  copy  taken,  would  it  not  be  reasonable  to  id* 
mit  it?"  per  Parke,  B.,  in  Lloyd  v.  Mostyn,  10  M.  k  W.  478,  where  it  was  held  that  a  cop; 
examined  with  a  bond,  produced  for  the  purpose  of  admission  under  a  judge's  order,  wii 
admissible,  although  the  attorney  who  held  the  bond  was  not  bound  to  produce  itontke 
trial. 

(z)  Doe  d.  Strode  v.  Seaton,  2  A.  &  E.  171  (29  E.  C.  L.  R.). 

(a)  Nixon  v.  Mavoh,  1  M.  &  Rob.  76. 

(b)  Phelps  V.  Frew,  3  B.  &  B.  431  (77  E.  0.  L.  R.). 
(e)  Reg.  V.  nankins,  2  C.  &  K.  823  (61  E.  C.  L.  R.). 

(d)  Rex  V.  Smith,  cor.  Holroyd,  J.,  MS.,  1  Phill.  Ev.  171.  In  Weeks  r.  Argent,  16  M.4 
W.  817,  Parke,  B.,  said,  <'  All  tbat  Rex  v.  Smith  decides  is  that  the  possessioa  of  theatto^ 
ney  for  the  prisoner  was  the  possession  of  the  prisoner,  so  that  if  the  prisoner  did  ootii^ 
fer  him  to  produce  it,  secondary  evidence  of  it  would  have  been  admissible  for  thtf^ 
poses  of  criminal  justice." 

(e)  In  Reg.  v.  Tylney  and  Tuffs,  1  Den.  C.  C.  319,  Patteson,  J.,  said  that  this  obsunt^ 
W&8  too  strong,  and  that  Rex  o.  ^mWYi  «^\i^^«\^.  v.  kr^cy  were  dislingvishable. 
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wbile  he  was  attorney  for  the  prisoner,  he  ought  not  to  produce  it ;  Patteson,  J. : 
^  I  think  he  is  bound  to  do  it"  The  will  was  produced  and  read,  and  it  was  the 
will  aOeged  to  be  forged.(/) 

Upon  an  indictment  for  forging  a  will,  it  appeared  that  the  wife  of  the  prisoner, 
bj  his  direction,  took  a  will  purporting  to  be  the  will  of  W.  W.  (not  the  will  in 
qoestion,  but  another  forged  will)  to  Mr.  Cadle,  a  solicitor,  and  asked  if  he  could 
advance  her  husband  some  money  upon  mortgage  of  property  under  the  will  of  her 
&ther,  W.  W.  She  left  the  will  with  Mr.  C,  who  afterwards  returned  it  to  her 
husband,  and  communicated  to  him  what  had  passed  with  his  Wife.  Mr.  C,  while 
the  will  was  in  his  possession,  had  made  an  exact  copy  of  the  will,  and  the  prisoner 
had  had  notice  to  produce  it,  and,  not  producing  it,  the  copy  was  tendered  in  evi- 
dence. Mr.  C.  said,  that  at  the  time  the  will  was  produced  to  him  he  was  not  acting 
as  attorney  of  the  prisoner,  and  did  not  charge  for  the  interview,  but  if  he  had  been 
acting  as  his  attorney  he  should  have  made  a  charge ;  if  he  had  found  the  security 
sufficient,  he  should  have  advanced  the  money;  he  was  in  no  other  way  acting  as 
the  prisoner's  solicitor.  It  was  objected  that  the  interview  with  the  prisoner's  wife 
was  confidential,  and  that  the  conversation,  which  then  took  place,  and  the  copy  of 
the  will,  were  not  admissible ;  but  the  evidence  was  admitted.  And,  upon  a  case 
Teserved,  the  judges  held  that  the  communication  was  not  privileged. (^) 

*The  prisoners  were  convicted  of  uttering  a  forged  will.  One  of  them  r^e-i-i 
having  possessed  himself  of  some  title  deeds  from  the  house  of  the  deceased,  ^ 
jlaced  the  forged  will  in  the  midst  of  them,  and  s^nt  them  to  his  attorney  for  the 
distensible  purpose  of  asking  his  advice  upon  the  title  deeds;  but  as  Pollock,  C.  B., 
clearly  thought,  in  order  that  the  attorney  might  find  the  will  among  them,  and  act 
upon  it,  which  he  did  by  producing  it  on  various  occasions  in  the  presence  of  such 
prisoner.  It  was  afterwards  produced  before  the  magistrates  at  the  preliminary 
investigation,  and  returned  to  the  attorney.  He  was  called  upon  the  trial,  and 
Tequired  to  produce  the  will,  which  he  did  without  objection,  and  handed  it  to  the 
officer  of  the  court.  It  was  objected  that  it  was  a  privileged  communication,  and 
ought  not  to  be  read;  but  Pollock,  0.  B.,  overruled  the  objection,  and,  upon  a  case 
reserved,  the  judges  thought  that  the  will  was  not  put  into  the  attorney's  hands  in 
professional  confidence,  and  that  the  rule  as  to  privileged  communications  between 
attorney  and  client  did  not  apply.(^) 

So  where  on  an  indictment  for  forging  the  will  of  W.  Tuffs,  an  attorney,  who 
hid  possession  of  the  will,  stated  that  the  prisoner  had  consulted  him,  on  a  previous 
occasion,  about  some  professional  matters,  on  which  he  had  advised  her,  though  he 
had  never  made  any  charge  for  that  advice,  and  that  she  afterwards  brought  a 
paper  (the  forged  will)  with  her,  and  he  judged  from  what  she  said  that  she  came 
to  consult  him  as  to  that  document;  that  it  was  for  the  purpose  of  enforcing  that 
doeoment:  he  said  ftirther,  "she  did  not  come  to  consult  me  as  to  what  her  rights 
were,  bnt  that  I  might  enforce  her  rights  under  it."  It  was  objected  on  behalf  of 
the  prisoner  that  the  attorney  could  not  be  allowed  to  produce  the  document;  but 
ColUnan,  J.,  considered  the  effect  of  the  attorney's  evidence  to  be,  that  the  docu- 

(/)  R«g.  V.  Avery,  8  C.  &  P.  596  (34  E.  C.  L.  R.).  The  indictment  charged  the  intent  to 
be  to  defraud  Williams  and  the  attorney  in  different  counts.  The  prisoner  was  convicted, 
bat  no  sentence  passed  on  the  indictment  tor  forgery,  the  prisoner  being  sentenced  on  an 
iadictment  charging  the  transaction  as  a  false  pretence.  Mr.  Phillipps,  vol.  I,  p.  171,  ob- 
Krres,  that  '*  the  distinction  between  this  case  and  Rex  v.  Smith  is  obvious.  In  Reg.  v, 
Arery,  the  prisoner  deposited  the  instrument  in  the  hands  of  his  solicitor,  not  with  ref^r- 
eiice  to  a  suit,  nor  with  reference  to  any  transaction  resting  solely  between  themselves, 
bat  for  the  purpose  of  a  money  transaction  between  himself  and  a  third  person,  and  to  be 
disclosed  and  communicated  to  that  person.  In  the  case  of  Rex  v.  Smith,  on  the  con- 
trary, the  instrument  was  deposited  with  the  solicitor  for  the  purpose  of  a  suit  in  which 
be  consulted  him  professionally  as  a  matter  in  confidence  between  him  and  his  solicitor, 
tad  solely  tor  his  own  interest.  The  two  cases,  therefore,  are  not  inconsistent,  and  the 
one  does  not  overrule  the  other." 

{0)  Beg.  r.  Farley,  1  Den.  C.  C.  197  ;  2  C.  &  K.  313  (61  E.  C.  L.  R  ).  Pollock,  C.  B.,  in 
tbe  coarse  of  the  argument,  asked,  "  Do  you  mean  that  a  man  may  always  apply  to  an  at- 
torney to  discount  a  forged  bill  with  impunity  ?*' 

(h)  R«g.  V.  Uajward,  2  C.  k  K.  234  (61  E.  C.  L.  R.),  8.  c,  as  Reg.  v.  Jones,  1  Den.  G. 
C.166. 
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nieut  wuH  coDimitted  to  him,  not  to  be  kept  as  a  confideDtial  deposit,  bat  in  order 
that  it  nii<^ht  he  exhibited  in  court  for  the  purpose  of  enforcing  her  rights,  tad 
thought  it,  under  the  circumstances,  advisable  to  receiye  the  document  in  evideoee 
with  a  view  of  obtaining  the  opinion  of  the  judges  on  the  point;  which  to 
reserved,  but  no  opinion  was  given  upon  it,  as  the  case  went  off  on  another  poiQt(i) 

Where  on  an  indictment  for  forgery  it  appeared  that  the  prisoner  hid  ohar^ 
one  Brittain  with  fi^rgerj,  and  had  employed  an  attorney  to  conduct  that  profiecn- 
tion,  who  had  been  served  with  a  suhpcena  dvcen  tecum  to  produce  certain  doeo- 
Euentfi  in  this  prosecution,  and  who,  being  called  as  a  witness,  stated  that  the  docn- 
^fi1 91  "'^"^'^  *hnd  come  into  his  possession  as  attorney  for  the  prosocudon  in  Rtg» 
"-I  V.  Briftuin^  in  which  case  he  was  retained  by  the  prisoner  as  attoroej  for 
the  prosecution.  It  was  urged  for  the  Crown  that  an  attorney  cannot  refuse  to  pro- 
duce  documents  deposited  with  him  by  a  person  charged  with  an  offence  in  respeet 
of  such  documents,  otherwise  justice  might  be  defeated.  Were  the  privily  here 
sought  Xk)  be  establLshed  granted,  conviction  might  be  impossible;  by  reason  of  tlie 
non-production  of  the  forged  document;  and  Willes,  J.,  held  that  the  documents 
must  be  pn)ducod.(y) 

The  preceding  case  occurred  after  the  passing  of  the  24  &  25  Vict.  c.  98,  &  46. 
by  which  any  justice  may  issue  a  warrant  to  search  for  any  forged  instrument  whit- 
soever;  and,  though  no  reference  is  reported  to  have  been  made  in  that  case  to  thit 
clause,  it  may  pussibly  have  influenced  the  decision;  for  as  a  forged  instrument miT 
be  seized  under  that  clause,  it  is  difficult  to  see  how  an  attorney  can  have  such  t 
possession  of  it  as  will  privilege  him  from  producing  \i.(Jc) 

A  very  important  question  arises,  where  an  attorney  has  bcco  employed  for  m 
illegal  purpose,  whether  any  communication  in  furtherance  of  such  purpose  cao  be 
considered  as  privileged ;  and  the  authorities  appear  to  be  very  strong  that  no  prin- 
lege  exists  in  such  Cii8e8,(/) 

(i)  Reg.  r.  Tyloey  and  Tuffs,  I  Den.  C.  C.  319.  See  ante^  vol.  2,  p.  783.  Parke,  B.,  ob- 
served, *'  the  oxpreFtiioa  *  for  the  purpose  of  enforcing  the  document '  seems  ambignous- 
Suppoee  it  was  di'livered  to  the  attorney  for  the  express  purpose  of  showing  that  tbeteo- 
ant  in  possession  niij^ht  give  up  the  possession  to  the  forger  of  the  will?  Supposing,  od 
tJie  other  hand,  a  man  gives  his  title  deeds  to  an  attorney  to  enable  him  to  bring  an  ictioa 
of  ejcctiucQt,  he  ought  not,  perhaps,  to  show  them  adversely  to  his  client."  In  the  report 
of  this  case,  3  Cox  C.  C.  160,  Wilde,  C.  J.,  said,  "  If  title  deeds  are  intrusted  to  an  attor- 
ney as  an  attorney,  can  it  be  doubted  that  he  is  not  at  liberty  to  produce  them?*'  Lord 
Denman,  C.  J.,  "  But  if  a  forged  and  false  instrument  is  given  to  an  attorney,  oafbt  be 
not  to  take  it  to  a  magistrate?"  Wilde,  C.  J.,  '^  I  apprehend  the  magistrate  could  not  r^ 
ceive  the  statement." 

{J)  Uog.  r.  Brown,  9  Cox  C.  C.  281,  May,  1862.  The  prisoner  was  undefended,  no  c«i« 
was  cited,  and  the  report  does  not  state  what  the  documents  were. 

(k)  See  the  clause  and  the  note  to  it,  ante^  vol.  2,  p.  846. 

(/)  In  the  great  case  of  Annesley  i*.  The  Earl  of  Anglesea,  17  How.  St  Tr.  1139,  p.  IW* 
et  seg.j  it  appeared  that  Giffard  had  been  frequently  employed  as  attorney  for  Lord  Angle- 
sea,  but  that  for  some  time  another  firm  bad  been  his  attorneys,  and  that  on  the  Ist  of 
May  Annesley  had  shot  a  man,  on  whom  an  inquest  was  held  on  the  4th  of  May. and* 
verdict  of  murder  found  against  Annesley,  for  which  he  was  afterwards  tried  andacqaiued 
(see  Rex  v.  Annesley,  18  How.  St.  Tr.  1094),  and  that  on  the  2d  of  May  Lord  Anglesea  hid 
sent  for  (iifVurd,  and  directed  him  to  collect  evidence,  and  to  carry  on  the  prosecuiioar 
and  to  follow  the  directions  of  the  other  attorneys,  who  had  advised  him  not  to  appear^ 
the  prosecution  for  fear  of  its  hurting  him  in  the  cause  which  was  coming  on  between  kia 
and  Annesley ;  and  that  Lord  Anglesea,  either  then  or  afterwards,  bat  it  does  noi  clearif 
appear  when,  told  Giffard  that  he  did  not  care  if  it  cost  him  10,000/.  if  he  could  get  Ai* 
nesley  hanged,  for  then  he  should  be  easy  in  his  title  and  estates,  and  he  understood  thit 
it  was  his  resolution  to  destroy  him  if  he  could.  It  was  supposed  at  the  time  that  Ani^ 
ley  intendoii  to  sue  for  the  title  and  estates  of  Lord  Anglesea,  and  this  was  to  prevest  it* 
Giffard  conducied  the  prosecution.  The  question  was,  whether  the  statement  as  to  tki 
10,000/.  was  ]>rivik'ged  ;  for  Annesley  it  was  contended  that  it  was  not.  Serjt  Tifdill 
said,  "  If  lie  is  employed  as  an  attorney  in  any  unlawful  and  wicked  act,  his  duty  tothe 
public  obliges  him  to  disclose  it.  No  private  obligations  can  dispense  with  thatuniTcml 
one,  which  lies  on  every  member  of  society  to  discover  every  design  which  may  befonnidi 
contrary  to  the  laws  of  society,  to  destroy  the  public  welfare.  For  this  reasou,  I  spl"^ 
hend  that  if  a  secret,  which  is  contrary  to  the  public  goodj  such  as  a  design  to  coavt 
treason,  murder,  or  perjury,  comes  to  the  knowledge  of  an  atUornej,  even  In  a  Ctf* 
wherein  he  is  concerned,  the  obligation  to  the  pnbiic  mnst  diipcnse  with  the  private  o^ 
ligation  to  the  client;  but  in  this  case  the  witness  was  not  attorney  to  Lord  AngletMi* 
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[d  the  case  of  Rex  v.  Dixon(m)  it  was  held  by  Lord  Mansfield,  and  the  r-^m^  o 
of  the  court,  that  an  attorney,  who  has  been  served  with  a  subpcena  *- 
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duces  Ucum  out  of  the  Crown  Office  to  produce  certain  vouchers  which  his  client,  a 
Mr.  Peach,  had  exhibited  and  relied  upon  before  a  Master  in  Chancery,  and  which 
sabpoena  had  been  served  on  the  attorney  in  order  to  found  a  prosecution  for  forgery 
against  his  client,  was  not  bound  to  produce  those  required  vouchers.(n)  A  barrister 
caDBot  be  called  to  prove  what  was  stated  by  him  on  a  motion  before  the  court.(o) 

any  case  relative  to  his  testimony."     The  court  held  that  the  statement  was  not  privi- 
leged, and  seem  to  have  adopted  the  view  urged  bj  counsel.     C.  B.  Bowes  said,  '*  As  this 
was  in  part  a  wicked  secret,  it  ought  not  to  have  been  concealed;  though,  if  earlier -dis- 
closed, it  might  have  been  more  for  the  credit  of  the  witness."     Mounteney,  B.,  after  re- 
peating the  statement,  said,  ''Let  us  consider  the  doctrine,  that  such  a  declaration  made 
by  aoy  person  to  his  attorney  ought  not  by  that  attorney  to  be  proved.  A  man  (without  any 
natural  call  to  it)  promotes  a  prosecution  against  another  for  a  capital  offence — he  is  de- 
termined at  all  events  to  get  him  hanged — he  retains  an  attorney  to  carry  on  the  prosecu- 
tion, and  makes  such  a  declaration  to  him  as  I  have  mentioned  (the  meaning  and  inten- 
tion of  which,  if  the  attorney  has  common  understanding  about  him,  it  is  impossible  he 
should  mistake) — he  happens  to  be  too  honest  a  man  to  engage  in  such  an  affair — he  de- 
clines the  prosecution — but  he  must  never  discover  this  declaration  because  he  was  re- 
tained as  an  attorney.     The  prosecutor  applies  in  the  same  manner  to  a  second,  a  third, 
and  so  on,  who  still  refuse,  but  are  still  to  keep  this  inviolably  secret;  at  last  he  finds  an 
attorney  wicked  enough  to  carry  this  iniquitous  scheme  into  execution,  and  after  all  none 
of  these  persons  are  to  be  admitted  to  prove  this  in  order  either  to  bring  the  guilty  party 
to  condign  punishment,  or  to  prevent  the  evil  consequences  of  his  crime  with  regard  to 
civil  property.     Is  this  law?    Is  this  reason ?     I  think  it  is  absolutely  against  both."     In 
Russell  V.  Jackson,  9  Hare  387,  an  attorney  had  been  instructed  to  prepare  a  will  by  a 
testator  to  leave  his  property  for  the  purpose  of  establishing  a  school  for  the  education  qf 
children  in  the  doctrines  of  socialism,  and  the  attorney  intimated  doubts  whether  the  law 
would  permit  such  a  disposition,  and  the  testator  then  said  that  his  two  devisees  knew  his 
intentions,  and,  having  confidence  in  them,  he  would  leave  his  property  to  them,  being 
satisfied  that  they  would  carry  out  his  intentions ;  and  the  question  was  whether  these  in- 
Btrnctions  were  privileged ;  and  it  was  held  that  they  were  not ;  and  V.  C.  Turner  said, 
*<Can  it  then  be  said  that  the  communication  should  be  protected,  because  it  may  lead  to 
the  disclosure  of  an  illegal  purpose  ?    I  think  that  it  cannot;  and  that  evidence  which 
woald  otherwise  be  admissible  cannot  be  rejected  on  such  a  ground.     On  the  contrary,  I 
am  very  much  disposed  to  think  that  the  existence  of  the  illegal  purpose  would  prevent 
aay  privilege  attaching  to  the  communication.    Where  a  solicitor  is  party  to  a  fraud,  no 
privilege  attaches  to  the  communications  with  him  on  the  subject,  because  the  contriving 
of  a  fraud  is  no  part  of  his  duty  as  solicitor ;  and  I  think  it  can  as  little  be  said  that  it  is 
part  of  the  duty  of  a  solicitor  to  advise  his  client  as  to  the  means  of  evading  the  law." 
In  equity  any  person  standing  in  the  confidential  relation  of  a  clerk  or  servant  may  be 
prohibited,  subject  to  certain  exceptions,  from  disclosing  any  part  of  the  transactions  of 
which  he  so  acquires  a  knowledge  ;  and  in  Gartside  v.  Outram,  26  Law  J.  Chanc.  113,  the 
plainiiflTs  filed  a  bill  for  an  injunction  to  restrain  their  former  clerk  from  disclosing  any 
of  their  transactions;  the  clerk,  by  his  answer,  stated  that  the  plaintiffs  carried  on  their 
bnsiness  in  a  fraudulent  manner,  specifying  the  particulars,  and  filed  interrogatories  for 
the  examination  of  the  plaintiffs,  containing  questions  as  to  the  alleged  fraudulent  trans- 
actions ;  and  it  was  held  that  the  plaintiff's  were  bound  to  answer  these  interrogatories. 
Wood,  V.  C. :  *'  The  true  doctrine  is  that  there  is  no  confidence  as  to  the  disclosure  of  ini- 
qaity.     You  cannot  make  me  the  confidant  of  a  crime  or  a  fraud,  and  be  entitled  to  close 
op  my  lips  upon  any  secret  which  you  have  the  audacity  to  disclose  to  me  relating  to  any 
frandalent  intention  on  your  part;  such  a  confidence  cannot  exist."    Having  referred  to 
Beg.  V.  Avery,  ante,  p.  &10,  and  said  that,  "if  there  is  a  discrepancy  of  authority  upon  the 
snl^ect,  I  much  prefer  the  decision  of  Patteson,  J.,"  Wood,  Y.  C,  next  cited  Annesley  v. 
The  Earl  o/Anglesea,  and  spoke  of  it  as  a  case  '4n  which  the  point  is  put  so  ably  and 
clearly  by  the  counsel  in  argument,  that  I  adopt  that  argument  as  the  best  expression  of 
mj  opinion,"  and  then  read  Serjt.  Tisdall's  argument,  mpra,  and  the  parts  of  the  judg- 
aienU  of  C.  B.  Bowes  and  B.  Moujiteney,  tupra. 

(m)  3  Burr.  16.87,  cited  by  Lord  Ellenborough  in  Amey  v.  Long,  9  East  485. 

^fi)  See  also  Laing  r.  Barclaj,  3  Stark.  38,  where  it  was  held  by  Abbott,  C.  J.,  that  a 
solicitor  nnder  a  commission  of  bankrupt  was  not  bound  to  produce  the  proceedings  under 
the  commission  in  a  collateral  action,  where  the  production  might  tend  to  the  detriment 
afbia  dienu  ;  see  also  Harris  v.  Hill,  3  Stork,  N.  P.  0.  140  (3  E.  C.  L.  R.) ;  s.  c,  1  Dowl. 
4  By.  N.  P.  0.  17 ;  Rex  v.  Upper  Boddington,  8  Dowl.  k  Ry.  726. 

(o)  Carry  v,  Walter,  1  Esp.  456,  cor.  Eyre,  C.  J.,  who  said  it  was  at  the  option  of  coun- 
sel whether  be  would  give  his  testimony  or  not.  A  court  of  equity  will  compel  the  pro- 
dactiOB  of  a  case  submitted  to  counsel,  but  not  his  opinion  on  it:  Preston  v.  Carr,  1 
Yonoge  and  Jervis  175. 
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And  the  attorney-geDeral,  if  questioned  as  to  the  reasons  for  filing  an  ex  <y 

information,  may  refuse  to  answer. (/>) 

^^1  j-i       *The  privilege  does  not  attach  to  everything  which  the  client  says  ftokii 

-J  attorney  :  the  test  is  whether  the  communication  is  necessary  for  the  purpoie 
of  carrying  on  the  proceeding  in  which  the  attorney  is  employed ;  if  it  is  neeemiy 
it  heconies  privileged,(^)  hut  if  it  is  not  it  may  he  disclosed.  Thus  an  attorney  maj 
he  examined  like  any  other  witness  to  a  fact  which  he  knew  before  his  retaioer,  thit 
is,  before  he  was  addressed  in  his  professional  character,(r)  or  where  he  has  made 
himself  a  party  to  che  transaction,(8)  or  where  he  is  questioned  to  a  collateral  ftct 
which  he  might  have  known  without  being  intrusted  as  the  attorney  in  the  caxat(t) 
Thus  he  may  prove  his  client's  handwriting,  though  the  knowledge  was  obuined 
from  witnessing  his  execution  of  the  bail  bond  in  the  action.(u)  And  he  maj  be 
called  to  prove  his  client's  ideutity.(t')  And  if  he  is  a  subscribing  witness  to  a 
deed  he  may  be  examined  concerning  the  execution. (u?)  Or  if  the  question  be  about 
a  rasure  in  a  deed  or  will,  he  may  be  examined  whether  he  had  ever  seen  such  deed 
or  will  in  other  plight,  for  that  is  a  fact  of  his  own  knowledge  ;(x^  but  he  ought  not 
to  be  permitted  to  discover  any  confessions  which  his  client  may  have  made  to  him 
on  such  a  head.(^)  So  if  the  attorney  were  present  when  his  client  was  sworn  to 
an  answer  in  chancery,  upon  an  indictment  for  perjury,  he  would  be  awitoeeto 
prove  the  fact  of  taking  the  oath,  for  it  is  a  fact  in  his  own  knowledge,  and  no 
matter  of  secrecy  committed  to  him  by  his  client.(2;)  So  the  attorney  of  ooe  of 
the  parties  may  be  examined  us  to  the  contents  of  a  written  notice  which  had  beea 
received  by  him  in  the  course  of  a  cause,  re4|uiring  him  to  produce  papers  ;(a)  for 
the  privilege  only  extends  to  confidential  communications  from  the  dient,  and  DOt 
^'il^n  ^  those  from  collateral  quarters,  although  made  to  him  in  consequenoeof 

J  his  character  as  an  attorney  (Z»)  So  an  attorney  ^conducting  a  cause  in  coort 
may  be  called  as  a  witness  by  the  opposite  side,  and  asked  who  employs  him,  in 
order  to  show  the  real  party,  and  so  let  in  his  declarations. (c)  So  an  attorney  may 
be  called  and  asked  whether  ho  has  not  a  particular  document  in  his  possesdion,  in 

(p)  Rex  V.  Home,  11  St.  Tr.  283. 

(q)  Per  curiam,  Gillani  v.  Bates,  6  M.  k  W.  547.  There  an  attomeT  sued  for  work 
and  labor  in  issuing  an  execution,  and  the  defence  was  that  be  was  employed  by  B.,  and 
not  by  the  defendant,  and  it  was  held  that  the  plaintiff's  agvnt,  an  attorney,  might  be 
asked  whether  the  plaintiff  had  not  said,  on  introducing  B.  to  bim,  that  be,  the  plaiotiff, 
had  been  employed  by  B.  to  issue  the  execution  in  question,  and  that  this  was  not  apriri- 
leged  communication. 

(r)  Cuts  V.  Pickering,  1  Vent.  197 ;  Lord  Say  and  Seale's  case,  10  Mod.  41 ;  1  PbiU. 
Ev.  166. 

(«)  Duffin  V.  Smith,  Peake  N.  P.  C.  108 ;  Robson  v,  Kemp,  5  Esp.  52. 

It)  Bull.  N.  P.  284;  1  Phill.  Ev.  175. 

(ti)  Uurd  V.  Moring,  1  C.  &  P.  372  (12  E.  C.  L.  R.),  Abbott,  C.  J. 

(i;)  Studdy  v.  Saunders,  2  Dow.  &  Ry.  347  ,*  but  see  Parkins  v,  Hawkshaw,  2  Stark.  $• 
P.  C.  239  (3  E.  0.  L.  R.). 

(tr)  Doe  f;.  Andrews,  Cowp.  846  ;  Robson  v.  Kemp,  4  Esp.  235 ;  s.  c,  5  Bsp.  52 ;  Wecki 
V.  Argent,  16  M.  &  W.  817.  For  if  an  attorney  puts  his  name  to  an  instrument  as  a  wii* 
ness,  he  makes  himself  thereby  a  public  man,  and  is  no  longer  clothed  with  the  character 
of  an  attorney:  his  signature  biuds  him  to  disclose  what  passed  at  the  execniioa  of  tbt 
instrument,  but  not  what  took  place  in  the  concoction  and  preparation  of  the  deed:  bj 
Lord  Ellenborough,  5  Esp.  54. 

(z)  But  see  Wheatley  v.  Williams,  1  M.  k  W.  533,  ante,  p.  508,  note,  where  it  wai  lai^ 
that  this  passage  must  apply  to  a  case  where  an  attorney  has  hid  knowledge  indepeadeaUj 
of  any  communication  from  his  client. 

(y)  Bull.  N.  P.  284. 

(z)  Bull.  N.  P.  284,  285.  But  he  is  not  bound  to  speak  to  the  particulars  of  a  bill  of  ex- 
change intrusted  to  him  by  his  clicut;  for  the  existence  of  such  a  bill  is  not  a  mere  Actf 
but  consists  of  circumstances,  which  be  came  to  be  acquainted  with  from  the  deliTeryw 
the  bill  to  him  by  his  client:  Brard  t;.  Ackerman,  by  Lord  Ellenborough,  5  Esp.  130. 

(a)  Spencely  v.  Schulcnburgh,  7  East  357. 

(6)  So  [semble)  a  letter  written  by  an  attorney  to  his  client,  and  produced  with  the 
client's  signature  endorsed  upon  it,  is  evidence  against  the  client :  Assignees  of  Aleytr  '• 
Sefton,  2  Stark.  N.  P.  C.  274  (3  E.  (;.  L.  R.).  So  an  admission  of  a  debt  made  b/M^ 
torney  to  the  adverse  party,  by  direction  of  his  client,  is  not  privileged:  Taroer  #. Bau" 
ton,  2  Esp.  474. 
(c)  Levy  v.  Pope,  Moo.  &  ^i\.a\.  •VlO^YarVt,  5. 
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order  to  let  in  secondary  evidence,  if  the  document  is  not  produced,  (c?)  So  an 
attorney  who  prepares  deeds  which  are  granted  on  a  usurious  consideration ,  may 
be  called  as  a  witness  to  prove  the  usury ;  for  that  does  not  come  to  his  knowledge 
in  the  character  of  an  attorney,  he  being  as  it  were  a  party  to  the  original  transac- 
tioa.(e)  And  where  an  action  on  a  promissory  note  had  been  compromised  by  the 
defendant's  paying  part  of  the  money  and  giving  a  warrant  of  attorney  to  confess 
judgment  for  the  residue,  and  in  the  interval  between  the  time  when  the  warrant  of 
tttorney  was  given,  and  the  time  the  money  became  due  according  to  the  defea- 
sance thereof,  the  plaintiff  told  his  attorney  in  the  suit,  that  he  was  glad  it  was 
settled,  for  that  he  had  not  given  consideration  for  the  note,  and  he  knew  it  was  a 
lottery  transaction ;  it  was  held  that  the  attorney  was  admissible  to  prove  this  con- 
versation in  an  action  to  recover  back  the  money. (/)  The  communication,  said 
Lord  Kenyon,  was  not  made  by  the  client  in  confidence  ns  instructions  for  conduct- 
ing his  cause ;  on  the  contrary,  the  purpose  in  view  had  been  already  obtained,  and 
wfiat  was  said  was  in  exultation  to  his  attorney  for  having  before  deceived  him  as 
well  as  his  adversary,  and  for  having  obtained  his  suit. 

Where  a  prisoner  being  in  custody  on  a  charge  of  forgery  wrote  a  letter  to  a 
person,  desiring  him  to  ask  Mr.  G.  or  any  other  solicitor,  whether  the  punishment 
of  forging  a  bill  is  the  same  where  the  names  of  the  parties  are  entirely  fictitious,  as 
irhere  the  names  are  those  of  real  persons ;  it  was  held  that  this  letter  was  not  a  privi- 
eged  communication,  as  the  relation  of  client  and  attorney  did  not  exist  between 
hepriiM)ner  and  6r.(<7) 

foster  had  charged  Brown  before  a  magistrate  of  embezzlement,  and  had  pro- 
aced  his  day-book  and  cash-book,  which  were  examined,  both  by  Brown's  counsel 
tid  the  magistrate,  and  no  entry  of  the  sum  alleged  to  have  been  embezzled  was 
>aDd  in  them.  Brown  was  remanded  on  bail,  and  at  that  time  he  had  a  key  of  the 
>untiDg-house  in  which  the  books  were  kept.  When  brought  again  before  the 
la^iatrate  the  day-book  was  again  produced,  when  there  was  found  in  it,  in  the 
andwriting  of  Brown,  an  entry  of  the  sum  in  question;  and  the  charge  was  dis- 
liBsed.  Brown  then  brought  an  action  against  Foster  for  a  malicious  prosecution, 
od  it  was  held  that  on  the  trial  of  that  action,  the  counsel  of  Brown  might  be 
illod  to  prove  that  the  entry  was  not  in  the  book  on  the  first  hearing  before  the 
magistrate;  for  the  counsel  of  Brown  did  not  acquire  his  knowledge  of  the  r:(eRii* 
ontents  of  the  book  from  his  client;  and  he  was  only  called  upon  ^ 
3  say  what  he  himself  saw  upon  the  document,  not  what  was  communicated  to  him 
J  his  client.(A) 

Where  in  an  action  against  the  managing  director  of  a  projected  railway  com- 
tany,  by  a  shareholder,  to  recover  his  deposits,  on  the  ground  of  fraudulent  misre- 
ireeentations  and  failure  of  consideration,  an  attorney,  who  had  been  served  with  a 
vbpcena  duces  tecum  to  produce  the  minute-book  of  the  company,  declined  to  pro- 
luce  it,  on  the  ground  that  he  had  received  it,  after  the  company  had  ceased  to 
ixist,  from  a  member  of  the  provisional  committee,  for  the  purpose  of  defending  him 
D  an  action  brought  against  him  as  such ;  it  was  held  that  he  was  not  bound  to  pro- 
Lnoe  it,  although  it  was  contended  that  the  plaintiff  was  equally  interested  in  the  book 
nth  the  person  from  whom  the  attorney  received  it.(t )     It  follows  from  this  decision 

{d)  Coates  v.  Birch,  2  Q.  B.  252  (42  E.  C.  L.  R.)  ;  Dwyer  v,  Collins,  7  Exch  R.  639; 
;hough  it  appears  that  he  obtained  it  from  his  client  in  the  course  of  a  communication 
irith  reference  to  the  cause  :  Bevan  v.  Waters,  Moo.  k  Mai.  235,  Best,  C.  J.  So  an  attor- 
ley't  clerk  may  be  asked  whether  he  has  not  received  a  particular  paper  from  his  client: 
Bicke  r.  Nokes,  Moo.  k  Mai.  303,  Lord  Tenterden,  G.  J. 

It)  Duffin  V.  Smith,  Peake  N.  P.  C.  108,  by  Lord  Kenyon. 

(/)  Cobden  v.  Kendrick,  4  T.  R.  432. 

(y)  Rex  V.  Brewer,  6  C.  &  P.  363  (25  E.  C.  L.  R.),  Park,  J.  A.  J. 

(A)  Brown  v,  Foster,  1  H.  k  N.  736. 

(i)  Newton  v.  Chaplin,  10  C.  B.  356  (70  E.  C.  L.  R.),  Wilde,  C.  J.,  after  consulting  Coltman, 
Maole,  Gresswell  and  Williams,  Js.  The  question  was  argued  before  the  court,  but  no 
express  decision  given  on  it.  However,  Maule,  J.,  observed,  "A  man  has  a  document  in 
kit  possesfioD,  the  disclosure  of  which  may  utterly  ruin  him.  For  his  necessary  defence 
in  another  action,  he  confides  it  to  his  attorney.  Is  it  to  bo  said  that  the  attorney  is  bound 
to  produce  it,  because  some  other  person  whom  he,  the  attorney,  does  not  represent,  and 
hu  DO  connection  with,  has  an  interest  in  it?"     *'  The  privilege  of  the  person  who  deliv- 
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that,  where  an  attorney  holds  a  document  for  a  client,  he  cannot  be  compelled  to 
produce  it  by  a  person  who  has  an  equal  interest  in  it  with  his  client.  So  also  ooofi- 
dential  communications  made  by  a  party  to  his  attorney  or  counsel  do  not  cease  to 
be  privileged  by  the  fact,  that  the  attorney  or  counsel  afterwards  becomes  interested 
as  devisee  of  the  property,  to  the  title  of  which  such  communications  related.(y) 

Where  in  an  action  on  a  promissory  note  it  appeared  that  the  plaiotiff,  bflDg 
employed  by  the  defendant  as  her  attorney,  had  written  to  ask  her  for  informatioD 
in  order  to  assist  him  in  preparing  a  case  for  the  opinion  of  counsel ;  it  was  held 
that  he  could  not  give  in  evidence  an  account  of  moneys  paid  and  received,  which 
had  been  sent  to  him  in  consequence  of  his  letter,  for  the  purpose  of  taking  the  cue 
out  of  the  Statute  of  Limitations.(A*) 

The  privilege  is  also  confined  to  communications  to  the  attorney  in  his  character 
of  attorney;  and,  therefore,  a  commumication  made  to  him,  or  question  asked  him 
by  his  client,  not  for  the  purpose  of  getting  his  b^gfd  advice,  but  to  obtain  in&nDa- 
tiou  as  to  a  matter  of  fact,  is  not  privileged.  As  where  a  client  asked  his  attorney 
whether  he  could  safely  attend  a  meeting  of  his  creditors,  called  on  the  attoroej's  , 
suggestions,  and  the  attorney  advised  him  to  remain  at  his  office  for  the  preseDtaod 
he  accordingly  remained  there  two  hours  to  avoid  being  arrested  ;  it  was  held  that 
the  attorney  might  prove  all  these  facts,  in  order  to  show  an  act  of  bankruptcy,  in 
an  action  by  his  client's  assignees.(/)  So  in  the  case  of  Annesltj/  v.  Lord  Angk- 
$€a^{m)  it  was  held,  that  a  conversation  which  passed  between  Lord  A.  and 
j^f.^^,  *his  attorney  twenty  years  ago,  respecting  the  prosecution  of  the  plaintiff  for 
-■  murder,  was  not  privileged,  since  it  was  not  matter  of  professional  confideoee. 

If  an  attorney  or  counsel  be  called  by  his  own  client  to  give  evidence,  he  i«  oot 
privileged  from  cross-examination  on  the  same  matter  as  to  which  he  was  rxmiined 
in  chief,  although  it  were  a  confidential  communication  made  professionally;  bat  the 
cross-examination  must  not  extend  beyond  that  matter.(;i) 

There  is  another  class  of  cases  in  which,  though  there  is  no  professional  confi' 
dence,  yet  parties  are  not  compellable  to  give  parol  evidence  of  the  contents  of  doc- 
uments. Thus  when  a  party  refuses  to  produce  a  title  deed,  and  is  justified  in  S*' 
doing,  he  cannot  be  compelled  to  give  parol  evidence  of  its  contents.  Where  therC" 
fore  a  person  declined  to  produce  a  deed  on  the  ground  that  he  held  it  as  tnist^^ 
for  the  defendant,  it  was  held  that  he  was  not  compellable  to  state  its  cont3nt8.(o) 

Where  a  party  refuses  to  produce  a  document,  and  is  justified  in  so  doing,  l»^ 
cannot  be  compelled  to  disclose  its  contents;  for  it  would  b«  perfectly  illusory  ft>^ 
the  law  to  say  that  a  party  was  justified  in  not  producing  a  deed,  but  that  hewft^ 
compellable  to  give  parol  evidence  of  its  contents;  that  would  give  him,  or  rathef 
his  client  through  him,  merely  an  illusory  protection,  if  he  happened  to  know  tli^ 
contents  of  the  document,  and  would  be  only  a  roundabout  way  of  getting  froix* 
every  man  an  opportunity  of  knowing  the  defects  there  might  be  in  the  deed)  ana 
titles  of  his  estates.  (j>) 

With  respect  to  the  mode  of  determining  the  question  whether  the  communica- 
tion be  privileged  or  not,  *'  in  general  it  is  the  attorney  who  declines  to  give  the 
evidence,  on  the  ground  of  professional  confidence.  But  it  is  competent  for  the 
client  to  take  the  objection,  and  call  witnesses  to  prove  the  incompetency,  and  the 
judge  is  to  determine  the  law  arising  from  the  facts.' Yg)  Where,  therefore,  it  was 
proposed  to  put  in  a  written  account  on  the  part  of  the  plaintiff,  it  was  held  that 
the  defendant  was  entitled  to  interpose,  and  put  in  evidence  a  letter  of  the  plaintiif« 
and  examine  a  witness  to  prove  that  the  account  was  confidentially  oommunicated 
by  the  defendant  to  the  plaintiff  as  her  attorney.(r) 

ercd  the  book  to  the  attorney,  as  to  the  book,  was  the  same  in  the  hands  of  the  atlornej 
as  it'  he  had  kept  the  book  in  his  own  hands." 

(j)  Chant  V.  Brown,  7  Hare  71).  [k)  Cleave  v.  Jones,  7  Exch.  R.  421. 

(/)  Bramwell  v.  Lucas,  2  B.  &  C.  745  (9  K.  C.  L.  R.). 

\m)  9  St.  Tr.  391,  before  the  Barons  of  the  Exchequer  in  Ireland,  1743. 

(/I)  Vaillant  v  Dodemead,  2  Atk.  524.  (o)  Davies  v.  Waters,  9  M.  4[  W.  608. 

(p)  Davies  v.  Waters,  9  M.  &  W.  607,  per  Alderson,  B  ,  Hibberd  r.  Kuigbt,  t  Exch.  B. 
11 ;  .Marstgn  v.  Duwes,  6  C.  Jc  P.  381  (25  K.  C.  L.  R.) :  I  A.  &  E.  31  (28  E.  0.  L.  R.). 

(q)  Per  Martin,  B.,  Cleave  r  Jones,  7  Exch.  421. 

(r)  Cleave  v.  Jones,  supra^  Erie,  J.,  at  the  trial,  and  sanctioned  by  the  coort  abonii*' 
per  Rolie,  B.,  at  the  first  trial  of  the  same  cause  :  ilereford  Sum.  Aia.  1849.  XSS.  G.  o<G> 
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There  are,  beeides  these  professional  coinmunications,  a  number  of  cases  of  a  par- 
ticular description,  in  which,  for  reasons  of  public  policy,  information  is  not  per- 
mitted to  be  disclosed.  Courts  of  justice  will  not  permit  witnesses  to  be  asked  the 
names  of  those  from  whom  they  receive  information  as  to  frauds  on  the  revenue. («) 
And  the  rule  of  public  policy  which  protects  a  witness  from  being  asked  such  ques- 
tions as  would  disclose  the  informer,  '''if  he  be  a  third  person,  equally  applies  r-^^,^  o 
to  questions  which  would  disclose  whether  the  witness  is  himself  the  informer.  *- 
Therefore  a  witness  for  the  Crown  in  a  revenue  prosecution  cannot  be  asked  in 
erosB-examination,  ''Did  you  give  the  information? '(^)  In  all  the  trials  for  high 
treason  of  late  years,  the  same  course  has  been  adopted ;  and  if  parties  were  willing 
to  disclose  the  sources  of  their  information,  they  would  not  be  suffered  to  do  it  by 
the  judges  (li)  *'If  the  name  of  an  informer,"  said  Buller,  J.,  in  Hardy* %  case^ 
*'werc  to  be  disclosed,  no  man  would  make  a  discovery,  and  public  justice  would  be 
defeated."  And  this  privilege  not  only  protects  the  actual  informer  himself,  but 
those  questions,  which  tend  to  the  discovery  of  the  channels  by  which  the  disclosure 
iras  made  to  the  officers  of  justice,  are  not  permitted  to  be  asked.  Thus  a  person 
irho  has  been  employed  to  collect  secret  information  for  the  executive  govern- 
inent,(t;)  or  for  the  service  of  the  police,  is  not  allowed  to  reveal  the  name  of  his 
employer,  or  the  nature  of  the  connection  between  them  ;(w)  or  the  names  of  any 
persons  to  whom  he  has  communicated  his  information  for  the  purpose  of  its  being 
tninsmitted,(x)  whether  those  persons  were  magistrates,  or  concerned  in  the  admin- 
istration of  government,  or  were  merely  the  channel  through  which  information 
"vas  conveyed  to  government.(j/) 

In  the  A.  6r.  v.  Brianty(z)  Pollock,  C.  B.,  during  the  argument  said,  "In  ordi- 
nary prosecutions  the  name  of  the  sovereign  is  used ;  but  it  may  be  used  by  the 
prosecutor;  and  probably  the  rule  does  not  apply  at  all  to  such  cases."  And  where 
en  an  indictment  for  administering  corrosive  sublimate  with  intent  to  murder,  it 
appeared  that  some  communication  had  been  made  to  the  police,  on  which  they 
searched  a  privy  used  only  by  the  prisoner,  and  found  in  the  soil  a  phial  containing 
corrosive  sublimate,  and  on  the  trial  the  policeman  was  asked  from  whom  he  had 
Teceived  the  information,  and  he  stated  that  all  the  police  had  received  printed  in- 
structions, one  of  which  forbad  them  to  name  persons  from  whom  any  informHtion 
iras  received;  and  he  therefore  refused  to  say  who  were  his  informants  unless 
ordered  to  do  so  by  his  superintendent.  Cockburn,  C.  J.,  ordered  him  to  answer 
the  question,  and  he  answered  that  he  had  it  from  two  girls,  who  were  not  called 
for  the  prosecution.(a)^ 

Upon  the  same  ground  the  attorney-general  of  Upper  Canada  was  not  allowed 

(«)  By  Dallas,  C.  J.,  in  Home  v.  Bentinck,  2  Brod.  k  Bing.  1G2  (6  E.  G.  L.  R.) ;  Hardy's 
case,  24  How.  St.  Tr.  753.  But  where  a  person  officiously  interferes  to  inform  any  of  the 
constituted  authorities  of  alleged  abuses,  the  communication  is  not  privileged;  and,  if 
untrue,  may  be  considered  malicious  and  actionable :  Robinson  v.  May,  2  Smith  3. 

(t)  A.  G.  r.  Briant,  15  M.  k  W.  169.  (u)  2  Brod.  k  Bing.  162  (6  E.  G.  L.  R.). 

(v)  A  shorthand  writer  sent  to  Ireland  by  the  government :  Reg.  v,  O'GonneU,  1  Gox  C. 
C.  403. 

(fr)  24  How.  St.  Tr.  753;  1  Phill.  Ev.  178. 

(z)  24  How.  St.  Tr.  811. 

(y)  By  Abbottf  J.,  in  Rex  v.  Watson,  2  Stark.  136  ;  Stone's  case,  as  cited  by  Lord  Ellen- 
boroQgh,  G.  J.,  Ibid. 

(2)  Supra, 

{a)  Reg.  V.  Richardson,  3  F.  k  F.  693.  Gockburn,  J.,  pointed  out  that  it  was  most  ma- 
terial to  the  ends  of  justice  that  the  persons  should  be  named,  as  they  could  have  stated 
how  it  was  that  they  came  to  know  that  the  bottle  was  where  it  was  found,  and  perhaps 
could  have  given  some  clue  as  to  the  person  who  put  it  there. 

^  The  officer  who  apprehended  the  prisoner,  is  not  bound  to  disclose  the  name  of  the 
person  from  whom  he  received  the  information  which  led  to  the  prisoner's  apprehension : 
U  S.  F.  Moses,  4  Wash.  G.  G.  726.  But  a  police  officer  will  be  compelled  to  answer  at  the 
instance  of  the  Commonwealth  :  Trial  of  Mina,  Pamph.,  p.  9.  In  the  trial  of  an  indictment 
for  larceny,  a  witness  from  whom  the  property  is  charged  to  have  been  stolen,  is  not 
boand  to  disclose  the  names  of  persons  in  his  employment  who  g^ve  the  information 
which  induced  him  to  take  measures  for  the  detection  of  the  persons  indicted :  State  v. 
Soper,  16  Maine  293. 
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to  be  asked  as  to  the  nature  of  a  commuDication  made  by  him  to  the  governor  of 
the  province. (i)  So  the  orders  given  by  the  governor  of  a  foreign  colony  to  a 
military  officer  under  his  command  ought  not  to  be  produced.(c)  So  Abbott, 
^(.^  on  *^'  ^-i  refused  to  admit  in  evidence  the  report  of  a  military  court  of  inquiry, 
-I  in  an  action  of  libel  by  an  officer,  respecting  whose  conduct  the  court  had 
been  appointed  to  inquire ;  and  his  decision  was  confirmed  on  error  in  the  Exchequer 
Chamber.(rf  )  And  Lord  Ellenborough,  C.  J.,  would  not  permit  the  contents  of  a 
letter,  written  by  an  agent  of  government  to  Lord  Liverpool,  then  secretary  of  state, 
or  hia  lordship's  answer,  to  be  produced  as  evidence. (<;)  In  Watson's  case,  an  officer 
of  the  Tower  of  London  was  not  allowed  to  prove  that  a  plan  of  the  Tower  pro- 
duced by  the  defendant  was  accurate. (/) 

But  a  letter  written  by  a  private  individual  to  a  public  officer  (the  chief  secretary 
of  the  postmaster-general)  complaining  of  the  misconduct  of  a  person  under  him, 
docs  not  fall  within  the  preceding  eases.  They  were  all  cases  of  communication 
made  by  and  between  ministers  and  officers  of  government,  and  in  the  course  of  the 
discharge  of  a  public  duty  by  the  person  making  the  communication.  Here  the 
letter  was  written  by  a  private  individual,  having  no  public  duty  in  writing  it.(^) 

The  question  whether  the  production  of  a  document  would  be  injurious  to  the 
public  service  must  be  determined,  not  by  the  judge,  but  by  the  head  of  the  depart- 
ment having  the  custody  of  the  paper ;  and  if  he  attends  and  states  that  in  his 
opinion  the  production  of  the  document  would  be  injurious  to  the  public  service, 
the  judge  ought  not  to  compel  the  production  of  it.  If  indeed  the  head  of  the 
department  does  not  attend  personally  to  say  that  the  production  will  be  injurious, 
but  sends  the  document  to  be  produced  or  not  as  the  judge  may  think  proper,  or 
sends  a  subordinate  with  the  document  with  instructions  to  object,  but  nothing  more, 
the  case  may  be  different. (A) 

In  the  case  of  the  Seven  Bishops^  the  clerk  of  the  privy  council  was  compelled 
to  state  what  passed  in  the  Council  Chamber,  and  even  what  was  said  by  the  King 
himself,  although  the  counsel  for  the  Crown  objected  to  it.(i)  And  the  same  evi- 
dence was  allowed  in  Ijord  Strafford* s  case.(^j )  But  in  Lawers  case,(Jc)  it  seems 
to  have  been  considered  that  the  minutes  taken  before  the  privy  council  were  not  to 
be  divulged  j  and  the*  two  other  cases  above  cited  were  decided  under  the  strong 
feelings  which  the  circumstances  of  the  times  had  produced ;  and  the  latter  in  par- 
ticular has  been  considered  as  a  very  unwarrantable  departure  from  law  and 
justice.(/) 

^.QA-i  A  clerk  attending  upon  a  grand  jury  shall  not  be  compelled  to  reveal  ^at  ^ 
-J  which  was  given  them  in  evidence ;(m)  and  the  ^jurors  themselves  are  bound  ^ 
by  oath  not  to  disclose  what  passes  before  them ;  but  it  has  been  held  that  a  grand  ^ 
juryman  may  be  called  to  prove  who  was  the  prosecutor  of  an  mdictment;  for  it  if 
a  question  of  fact,  the  disclosure  of  which  does  not  infringe  on  his  oath.(ft)  Bu^. 
where  the  grand  jury  returned  a  bill  of  indictment  containing  ten  counts  for  forgiD| 
and  uttering  the  acceptance  of  a  bill  of  exchange,  with  an  indorsement,  ^'  a  true 
on  both  counts :"  Patteson,  J.,  would  not  allow  one  of  the  grand  jury  to  be  calle^; 
as  a  witness,  afler  the  prisoner's  trial  had  commenced,  and  after  the  grand  jury 

(h)  Wvatt  V.  Gore,  Holt  N.  P.  C.  299,  ruled  by  Gibbs,  C.  J. ;  1  Phill.  Ev.  181. 

(c)  Cooke  V.  Maxwell,  2  Stark.  N.  P.  C.  185  (3  E.  C.  L.  R.). 

\d)  Home  v.  Lord  F.  C.  Benlinck,  2  Brod.  &  Bing.  130  (6  E.  C.  L.  R.). 

\e)  Anderson  v.  Hamilton  (n.),  2  Brod.  k  Bing.  156  (6  E.  C.  L.  R.). 

(/)  2  Stark.  148. 

\g)  Blake  v.  Pilfold,  1  M.  k  Rob.  198,  Taunton,  J. 

(A)  Beatson  v.  Skene,  5  H.  &  N.  838.     Martin,  B.,  disaenfiente :  he  thought  that  whene 
the  judge  is  satisfied  that  the  document  maybe  made  public  without  prejudice  to 
public  service,  the  judge  ought  to  compel  its  production,  notwithstanding  the  reluctai 
of  the  head  of  the  department  to  produce  it.     In  Dickson  v.  The  Earl  of  Wilton,  1  F. 
419,  where  a  clerk  from  the  War  Office  was  called  to  produce  a  letter  written  by  a  c 
manding  officer  of  a  regiment  to  his  immediate  superior,  but  submitted  on  behalf  the 
tary  of  war  whether  it  ought  to  be  produced.  Lord  Campbell,  C.  J.,  held  that  it  ought... 

{i)  4  St.  Tr.  346  (/)  1  St.  Tr.  723. 

(k)  6  St.  Tr.  288.  (I)  1  PhiU.  Ev.  182. 

{m)  12  Vin.  Abr.  Eyidence  B.,  a,  5. 

(n)  Sykes  v.  Dunbar,  Selw.  N.  P.  1059,  per  Kenyon,  G.  J. 
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been  discharged,  to  explain  their  findiDg.(o)  And  the  Court  of  King's  Bench  have 
refused  to  receive  an  affidavit  from  a  grand  juryman  as  to  the  numher  of  grand 
jurors  who  concurred  in  finding  a  hill.(jo)* 

But  where  a  gentleman  of  the  grand  jury  heard  a  witness  swear  in  court,  upon 
the  trial  of  a  prisoner,  directly  contrary  to  the  evidence  which  he  had  given  before 
the  grand  jury;  and  he  immediately  communicated  the  circumstance  to  the  judge, 
who,  upon  consulting  the  judge  in  the  other  court,  was  of  opinion  that  public 
justice  in  this  case  required  that  the  evidence  which  the  witness  had  given  before 
the  grand  jury  should  be  disclosed;  and  the  witness  was  committed  for  perjury,  to 
be  tried  upon  the  testimony  of  the  gentlemen  of  the  grand  jury.     It  was  held  that 
the  object  of  this  concealmeut  was  only  to  prevent  the  testimony  produced  before 
them  from  being  contradicted  by  subornation  of  perjury  on  the  part  of  the  persons 
against  whom  bills  were  found.     This  was  a  privilege  which  might  be  waived  by 
t-he  Crown. (^)     And  so  where  the  prisoner  was  indicted  for  perjury  in  evidence 
^iven  before  the  grand  jury  on  a  bill  of  indictment,  a  police  constable,  who  was  in 
the  grand  jury  room  at  the  time  the  evidence  was  given,  was  called  to  prove  the  evi- 
dence of  the  prisoner,  and  it  was  urged  that  one  of  the  grand  jury  would  not  be 
allowed  to  give  the  evidence,  and  that  if  this  witness  were  allowed  to  do  so,  it  would 
Vye  doing  that  indirectly  which  could  not  be  done  directly ;  Tindal,  C.  J.,  held  that 
the  evidence  might  be  given,  as  it  was  for  the  purposes  of  public  justice.(r) 

(o)  Reg.  V.  Cooke,  8  C.  &  P.  582  (34  E.  C.  L.  R.). 

Ip)  Rex  V.  Marsh,  6  A.  &  E.  236  (33  E.  C.  L.  R.). 

(q)  Christian's  Note,  4  Bl.  Com.  126.  There  appears  to  be  very  little  weight  in  the 
reason  assigned  for  the  concealment  even  before  the  Prisoners'  Counsel  Bill  passed,  be- 
oaose  the  prisoner  had  in  far  the  greater  number  of  cases  heard  the  evidence  of  the  wit- 
Kiesses  before  the  magistrate,  and  there  is  still  less  weight  now,  since  the  prisoner  is  enti- 
XSed  to  copies  of  the  depositions.  And  the  oath  itself  seems  not  to  apply  to  the  facts 
proved  before  the  grand  jury;  as  far  as  regards  this  subject,  it  is  ''the  King's  counsel, 
Jour  fellows'  and  your  own,  you  shall  keep  secret :"  4  Chitt.  Cr.  L.  183.     C.  S.  G. 

(r)  Reg.  V.  Hughes,  1  C  &  K.  519  (47  E.  C.  L.  R.).  In  2  Rolle  Abr.  77  (F.)  1,  we  find 
*-*  if  A  man  empanneled  and  sworn  on  the  Grand  Inquest  discover  to  strangers  the  evidence 
^iven  to  him  and  the  rest  of  the  jurors  for  the  King,  this  is  an  offence  punishable  by  fine 
«Dd  imprisonment  on  an  indictment.  Mich.  15,  Ja.  B.  R.  in  Smithe  k  llilFs  case  admit. 
^Dd  the  clerk's  of  the  Crown  Office  said  that  this  is  usual."  In  27  Ass.  pi.  63,  a  grand 
juryman  was  indicted  as  a  felon  for  discovering  what  took  place  before  the  grand  jury  ; 
l)ut  it  was  said  that  some  justices  held  that  this  was  treason  ;  he  was  arraigned,  however, 
#or  felony  only,  and  acquitted :  and  a  quH^re  is  added  as  to  what  the  judgment  would  have 
t>een  if  he  had  been  convicted.  In  the  Poulterers'  case,  9  Rep.  55  b.  the  judges  heard  the 
«TideDce  given  to  the  grand  jury  openly  in  court.  In  the  Earl  of  Shaftesbury's  case,  3 
Barg.  St.  Tr.  417,  on  a  bill  of  indictment  for  high  treason  the  evidence  was  given  in  pub- 
lic before  the  grand  jury,  who  doubted  as  to  the  legality  of  the  proceeding;  but  Pember- 
tOD,  C.  J.,  and  North,  C.  J.,  both  declared  that  it  had  always  been  the  practice  to  examine 
the  witnesses  publicly  before  the  grand  jury  whenever  it  had  been  requested  by  those  who 
progecuted  for  the  King.  This  practice  seems  strongly  to  show  that  any  person  not  a 
^rand  juror  is  competent  to  prove  what  he  has  heard  a  witness  state  before  the  grand 
jury  ;  for  it  cannot  be  doubted  that  any  of  the  public  present  in  court  when  the  grand  jury 
heard  the  evidence  openly  might  prove  what  he  heard.  Shaftesbury's  case  is  said  to  have 
been  the  last  instance  of  such  a  procedure :  4  Bl.  Com.  302,  Edit.  Chr. 

1  Id  Low's  case,  4  Greenl.  439,  it  was  held  that  grand  jurors  may  be  examined,  as  wit- 
nesses in  court,  to* the  question  whether  twelve!  of  the  panel  actually  concurred  in  finding 
a  bill  of  indictment.  This  decision  was  made  in  a  case  where  a  prisoner,  on  his  arraign- 
ment, filed  an  affidavit,  stating  that  the  indictment  was  not  found  by  any  twelve  of  the 
grand  jury,  and  also  a  motion  to  be  allowed  to  prove  the  fact  by  the  testimony  of  the  fore- 
man and  others  of  that  jury,  that  the  bill  was  returned  under  a  belief  that  it  was  neces* 
sary  that  only  a  majority  of  the  panel  should  agree  to  find  it.  A  grand  juror  cannot  be 
admitted  to  prove  that  a  witness,  who  has  been  examined,  swore  differently  before  the 
grand  jury :  Imlay  v.  Rogers,  2  Halst.  347.  Grand  jurors  being  sworn  to  secrecy,  what 
takes  place  before  them  cannot  generally  be  disclosed  :  People  v.  tlulbut,  4  Denio  133.  A 
grand  juror  may  be  asked  who  was  the  prosecutor  of  a  particular  individual :  Ibid.  A 
grand  jnror  on  the  trial  of  an  indictment,  may  be  compelled  to  disclose  what  was  given 
in  evidence  by  a  witness  before  the  grand  jury  :  State  v.  Broughton,  7  Ired.  96.  A  grand 
juror  cannot  be  called  to  impeach  the  conduct  of  the  jury  ;  as  for  example,  to  show  that 
an  indictment  presented  by  them  was  found  without  testimony,  or  upon  insufficient  testi- 
mony :  People  v.  Hnlbut,  4  Denio  133. 
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*^^M  *In  Watson^s  case^{s)  a  witness  was  questioned  by  the  counsel  for  the  pri- 
-'  soner  as  to  his  having  produced  and  read  a  certain  writing  before  the  grand 
jury,  and  Lord  Ellenborough,  C.  J  ,  said, '*  He  had  considerable  doubt  upon  the 
subject ;  he  remembered  a  case  in  which  a  witness  was  questioned  as  to  what  passed 
before  the  grand  jury,  and  though  it  was  a  matter  of  considerable  importance,  he 
was  permitted  to  answer.'*  But  it  has  since  been  held  that  a  witness  for  the  prose- 
cution in  a  case  of  felony  ma^  be  asked  on  cross-examination  whether  he  has  not 
stated  certjiin  facts  before  the  grand  jury,  and  that  the  witness  is  bound  to  answer 
the  question.(/) 

A  witness  was  not  allowed  by  Lord  Ellenborough  to  be  asked  as  to  the  expressions 
or  arguments  which  a  member  of  the  House  of  Commons  had  made  use  of  in  the 
House;  for,  said  his  lordship,  it  would  be  a  breach  of  duty  in  the  witness  (who  was 
a  member  himself),  and  a  breach  of  his  oath,  to  reveal  the  councils  of  the  nation  ;ffi) 
but  as  to  the  fact  of  the  plaintiff's  having  taken  part  in  the  debate,  he  was  bound 
to  an8wer.(t;)  So  a  member  may  prove  who  acted  as  speaker  on  a  particular  occa- 
sion, (u?) 

In  1818  the  following  resolutions  were  passed  by  the  House  of  Commons: 
"  Resolved,  ncmine  cfmfrndicenfe,  that  all  witnesses  examined  before  this  House,  or 
any  committee  thereof,  are  entitled  to  the  protection  of  this  House  in  respect  of 
anything  that  may  be  said  by  them  in  their  evidence.  Resolved,  nemine  contra- 
dicente,  that  no  clerk  or  officer  of  this  House,  or  shorthand  writer  employed  to  take 
minutes  of  evidence  before  this  House,  or  any  committee  thereof,  do  give  evidence 
elsewhere  in  respect  of  any  proceeding  or  examination  had  at  the  bar  or  before  any 
committee  of  this  House,  without  the  special  leave  of  the  House."(j?) 

Since  these  resolutions  it  has  been  held  that  a  member  of  the  House  who  acts  as 
a  teller  on  a  division  is  not  an  officer  of  the  House )  and  if  a  member  be  asked  how 
another  member  voted  on  a  particular  occasion,- he  will  not  be  compelled  to  answer 
if  he  decline  doing  so,  and  have  not  the  leave  of  the  House  to  give  evidence. (y) 

*fi99T   *S^^'  I^' — //bir  Witnesses  ought  to  he  examined^  and  wJiat  Quesiions  thejf 
"*"*-■  mat/  he  Asked,  and  compvlhd  to  Answer. 

Before  a  witness  is  examined,  he  must  hi  sworn  in  open  court.     The  proper  ■ 
method  of  administering  the  oath,  and  the  objections  which  may  be  made  previoi 
to  the  administration  of  it,  will  be  hereafter  considered  (n)     And  the  proper  time 
and  mode  of  objecting  to  the  compet-ency  of  a  witness,  whether  on  the  voire  dirt  s^ 
or  at  a  later  stage  of  the  trial,  will  be  discussed  in  the  last  section  of  this  chapter. (A'' ^."^  f. 

After  a  witness  has  been  regularly  sworn,  the  party  who  has  called  him  proceed;.^^^ 
to  examine  him  in  chief;  respecting  which  examinatii»n  the  most  important  rule  i^^  is 
that  leading  questions  must  not  be  put  to  the  witness ;  that  is,  questions  which^^z^li, 
being  material  to  any  of  the  points  of  the  issue,  plainly  suggest  to  him  the  answ^^^-^rer 
he  is  expected  to  make.  But  this  objection  is  not  allowed  to  be  applied  if  the  que  ^i^^  .eg- 
tion  is  merely  introductory,  and  one  which,  if  answered  by  Yes  or  No,  would  not  hW     be 

(*)  32  now.  St.  Tr.  107. 

(0  Keg.  r.  Gibson,  C.  k  M  672  (41  E.  C.  L.  R.),  Parke,  B.     It  has  recently  been  he^^»eM 
thiit  when  the  grand  jury  have  found  a  hill,  the  judges  before  whom  the  case  comes  on  to 

be  tried  ought  not  to  inquire  whether  the  witnesses  were  properly  sworn  before  they  w^^MMent 
before  the  grand  jury,  and  it  seems  that  an  improper  mode  of  swearing  them  will  c^^^ot 
vitiate  the  indictment,  as  the  grand  jury  are  at  liberty  find  a  bill  upon  their  pwn  kno^^=Dir- 
ledge  merely :  Reg.  v.  Russell,  (^  k  .Vi.  247  (41  E.  C.  L.  R.).     Gurney,  B.,  and  Wightm-         an, 
J. ;  and  Wightman,  J.,  added,  that  Lord  Denman,  0.  J.,  and  himself  had  decided  the  sa        ^ae 
point  the  same  way  on  the  Northern  Circuit. 

(m)  Plunkett  v.  Cobbeit,  5  Esp.  137  ;  21)  How.  St.  Tr.  71,  72. 

(v)  5  Esp.  137. 

(tr)  Chubb  v  Salomons,  3  C.  &  K.  75,  Pollock,  C.  B. 

(x)  See  2  C.  &  K.  483  (61  E.  C.  L.  R.).  During  the  recess  it  has  been  the  constant  pi^rnic- 
tice  of  the  Speaker  to  grant  such  leave  on  the  application  of  the  parties  to  a  suit:  \L^^f's 
Law  of  Pari.  314. 

(y)  Chubb  v.  Salomons,  3  C.  &  E.  75,  Pollock,  C.  B.,  after  consalting  the  other  BarOif. 

(a)  Post,  p.  614.  (b)  Pott,  p.  635. 
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coDcluBive  on  any  of  the  points  of  the  issue ;  for  it  is  necessary  to  a  certain  extent 
to  lead  the  mind  of  the  witness  to  the  subject  of  the  inquiry.(c)* 

Thus  :n  action  of  assumpsit  against  two,  in  order  to  prove  that  the  defendants  were 
partners,  the  fii-st  witness  was  asked  whether  one  of  them  had  interfered  in  the  busi- 
ness of  the  other.  And  upon  this  question  bein^  objected  to  as  leading,  l^rd . 
EUenborough  ruled  that  it  might  properly  be  asked.(6/)  An  affirmative  answer  to 
this  question  would  not  have  been  conclusive,  for  the  defendant  might  have  inter- 
fered, without  making  himself  a  partner.  So  where  the  witness  called  to  prove  the 
partnership  of  the  plaintiffs  could  not  recollect  the  names  of  the  component  members 
of  the  firm,  so  as  to  repeat  them  without  suggestion,  but  said  he  might  possibly 
recognise  them,  if  suggested  to  him ;  Lord  Ellenborough  (alluding  to  a  case  tried 
before  Lord  Mansfield,  in  which  the  witness  had  been  allowed  to  read  a  written  list 
of  names),  ruled,  that  there  was  no  objection  to  asking  the  witness  whether  certain 
specified  persons  were  members  of  the  firm.(6)  Upon  the  trial  of  De  Berenger  and 
others,  before  Lord  Ellenborough.  at  Guildhall,  for  a  conspiracy,  it  became  necessary 
for  a  witness  (a  post-boy,  who  had  been  employed  to  drive  one  of  the  actors  in  the 
fraud)  to  identify  De  Berenger  with  that  person;  and  Lord  Ellenborough  held,  that 
for  this  purpose  the  counsel  for  the  prosecution  might  point  out  De  Beringcr  to  the 
witness,  and  ask  him  whether  he  was  the  person. (/)  So  in  Rex  v.  Watson.^g) 
tried  at  bar,  upon  its  becoming  necessary  to  identify  three  of  the  prisoners,  it  was 
objected,  that  the  attention  of  the  witness  was  too  directly  pointed  to  them ;  but 
the  court  held,  that  the  counsel  for  the  prosecution  '''might  ask  in  the  most  rjtecQo 
direct,  terms,  whether  any  of  the  prisoners  was  the  person  meant  and  des-  ^ 
cribed  by  the  witness.  So  where  the  plaintiff's  son,  being  called  as  a  witness  for 
his  father,  was  cross-examined  as  to  the  contents  of  a  letter  received  by  him  from 
the  plaintiff,  which  he  swore  had  been  lost,  and  mentioned  some  particular  expres- 
sions as  part  of  its  contents ;  and  witnesses  were  called  on  the  part  of  the  defendant 
to  speak  to  the  contents  of  the  same  letter;  Lord  Ellenborough  ruled  that  the 
defendant's  counsel  might  ask  one  of  them,  who  had  first  exhausted  his  memory  by 
stating  all  he  recollected  of  the  letter,  whether  it  contained  the  particular  expressions 
sworn  to  by  the  plaintiff's  son  ;  for  otherwise,  said  his  lordship,  it  would  be  impos- 
sible ever  to  come  to  a  direct  contradiction. (A) 

When,  upon  cross-examination,  a  witness  has  denied  having  used  particular 
expressions,  or  having  made  a  particular  statement  to  A.  B.,  who  is  afl^irwards 
called  on  the  part  of  the  adverse  party,  for  the  purpose  of  contradicting  the  first 
'witness,  by  proving  that  he  actually  did  speak  the  words,  or  make  the  statement  to 
liim,  it  is  very  usual  in  practice  for  the  counsel  of  the  adverse  party,  in  examining 
A.  B.  in  chief  as  his  own  witness,  to  ask  him  in  the  first  instance,  whether  the 
former  witness,  in  conversing  with  him,  said  so  and  so,  or  made  such  and  such  a 
statement.  And  accordingly,  where  a  witness  of  the  plaintiff's,  in  cross-examina- 
tion, had  been  asked  as  to  some  expressions  he  had  used,  for  the  purpose  of  laying 
a  foundation  for  contradicting  him,  and  he  had  denied  having  used  them ;  Abbott, 
C.  J.,  held,  that  the  defendant's  counsel,  having  called  a  person  to  prove  that  the 
former  witness  had  used  such  expressions,  was  entitled  to  read  to  his  own  witness 
the  particular  words  from  his  brief.(i)  However,  a  very  able  writer(y)  has  with 
great  force  endeavored  to  show,  that  leading  questions  under  such  circumstances  are 
irregular. 

But  this  rule  docs  not  apply  to  conversations  which  are  evidence  themselves.  A 
witness  who  was  present  at  the  time  of  the  apprehension  of  the  plaintiff  by  the 
defendant,  was  asked  whether  he  had  not  used  certain  expressions  in  a  conversation 

(c)  Nicholls  V,  Dowding,  1  Stark.  N.  P.  C.  81  (2  E.  C.  L.  R.). 

\d)  1  Stark.  N.  P.  C.  81.  (e)  Acerro  v.  Petroni,  1  Stark.  N.  P.  C.  100. 

[/)  1  Surk.  Ef.  p.  167.  \g)  1  Stark.  N.  P.  C.  128. 

A)  Courteen  v.  Touse,  1  Campb.  43. 

•)  EdmoDds  v.  Walter,  3  Stark.  N.  P.  C.  7  (3  E.  C.  L.  R.). 

\j)  2  Phill.  Ev.  404,  405.  The  practice,  however,  is  perfectly  well  settled  as  stated  ia 
the  text     G.  S.  G.,  and  see  1  Stark.  Ev.  1G9,  170. 

1  Ai  to  what  are  leading  qnestions,  see  llofler  v.  State,  16  Ark.  534  ;  Atkins  v.  Sla  e* 
Ibid.  568;  Morrissey  v.  People,  11  Mich.  327  ;  Stringfellow  v.  State,  26  Miss.  157 ;  Alleu  v. 
State,  28  Geo.  395  ;  Hopper  v.  CcmiD.,  6  Gratt.  684. 
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which  then  took  place  between  the  plaintiff  and  defendant,  which  he  denied ;  and 
Erskine,  J.,  held  that  a  person  who  was  called  to  prove  that  the  witness  hnd  said 
what  he  had  denied  could  not  be  examined  by  the  counsel  reading  from  his  brief 
the  very  words  which  the  witness  had  so  denied  having  used,  but  that  the  examina- 
tion must  proceed  in  the  usual  way  by  asking  what  had  passed. (^')  Where  one 
witness  has  given  an  account  of  what  a  prisoner  has  said  on  a  particular  occasion, 
and  another  is  cnlled  for  the  prisoner  to  give  a  different  account,  the  proper  course 
is  to  call  upon  him  to  give  his  version  of  the  matter;  and  when  he  has  done  so, 
then  to  ask  him  whether  this  or  that  expression  has  been  used ;  for  this  is  not  like 
the  case  of  a  proposed  contradiction,  where  a  witness  has  denied  that  certain  specific 
words  were  used.(Z) 
*f^oi-\       I^^  witness  should  appear  to  be  in  the  interest  of  the  opposite  *party,  or 

"^  -'  unwilling  to  give  evidence,  the  court  may  deem  it  right  to  relax  the  rule 
against  leading  questions,  and  allow  the  examination  in  chief  to  assume  something 
of  the  form  of  a  cross-examination.  It  is  entirely  in  the  discretion  of  the  judge 
to  dct<»rmine  how  far  he  will  allow  the  examination  in  chief  to  be  by  leading  ques- 
tions.(wi)  And  where  an  issue  had  been  directed  by  the  Court  of  Chancery,  with 
power  to  exaTniue  the  parties,  Best,  C.  J.,  held  that  the  defendant  stood  in  a  situa- 
tion which  of  necessity  made  him  adverse  to  the  plaintiff,  by  whom  he  was  called, 
and  that  the  counsel  for  the  plaintiff  might,  as  a  matter  of  right,  cross-examine 
him.C^O  But  in  general,  the  fact  of  a  witness  being  an  unwilling  or  adverse  witness 
is  to  be  ascertained  by  the  nature  of  his  evidence,  his  manner  of  answering,  and 
demeanor,  before  the  unrestricted  power  of  leading  can  be  given ;  it  is  not  enough, 
for  instance,  in  a  prosecution,  that  the  witness  is  intimate  with  the  prisoner,  or  that 
he  has  been  informed  against  by  the  prosecutor  to  justify  the  counsel  in  beginning 
at  once  with  the  cross-exam  in  at  ion.  (o) 

After  the  examination  in  chief  is  closed,  the  other  party  is  at  liberty  to  proceed 
to  cross-examination,  without  regard  generally  to  the  rule  restricting  examinations 
in  chief  in  respect  to  leading  (juestions.* 

If  the  witness  betrays  a  zeal  against  the  cross-examining  party,  or  shows  an  unwill- 
ingness to  speak  fairly  and  impartially,  he  cannot,  it  should  seem,  be  led  too  much.(^) 
But  where  the  witness  on  the  other  hand  discovers  an  anxiety  to  serve  the  cross- 
examining  party,  although  the  courts  do  not  usually  exclude  the  counsel,  on  cross- 
examination,  from  putting  leading  questions,  it  is  obvious  that  evidence  so  obtained 
is  very  unsatisfactory,  and   is  open  to  much  observation.(g)     And,  although  the 

(k)  Hallett  v.  Consens,  2  M.  k  Bob.  238. 

(/)  Rep.  r.  Fussell,  3  Cox  C.  C.  291,  Wilde,  C  J.,  Maule,  J.,  and  Parke,  B. 

(wi)  2  Phill.  Ev.  403.     In  Bastin  r.  Carew,  R.  &  M.  N.  P.  R.  127,  Abbott,  G.  J.,  allowec 
the  cross-examination  of  an  adverse  witness,  and  said,  "  I  mean  to  decide  this,  and  n< 
further — that  in  each  particular  case  there  must  be  some  discretion  in  the  presiding  judg^* 
as  to  the  mode  in  which  the  examination  shall  be  conducted,  in  order  best  to  answer  th^  . 
purposes  of  justice:''  Reg.  v.  Chapman,  8  C.  &  P.  558  (34  E.  G.  L.  R.),  Lord  Abinger,  C^ 
B. ;  Reg.  v.  Murphy,  8  C.  &  P.  207,  Coleridge,  J. 

(n)  Clarke  v.  Saffery,  R.  &  M.  N.  P.  R.  126. 

(o)  2  Phill.  Ev.  404,  citing  Reg.  r.  Ball,  8  G.  &  P.  745,  where  a  witness  called  on  th. 
part  of  the  prosecution  contradicted  the  prosecutor  as  to  the  fact  of  the  prisoner  bavin, 
been  at  her  house  on  the  night  when  the  offence  was  committed,  and  it  appeared  that 
was  intimately  acquainted  with  the  prisoner,  and  that  the  prosecutor  had  informed  again: 
her  for  keeping  her  beer-house  open  at  improper  hours;  and  on  its  being  submitted  the 
these  facts  raised  such  an  inference  of  hostility  towards  the  prosecutor,  and  of  bias 
favor  of  the  prisoner,  as  to  entitle  the  counsel  for  the  prosecution  to  cross-examine  he      —  r; 
Erskine,  J.,  said,  '*■  I  think  that  the  situation  in  which  this  witness  stands  towards  eith^^  fr 
party  does  not  give  the  party  calling  the  witness  a  right  to  cross-examine  her,  unless  h^      er 
evidence  was  of  itself  of  such  a  nature  as  to  make  it  appear  that  she  was  an  anwilU'^K?^ 
witness." 

(;>)  2  Phill.  Ev.  400. 

(q)  Mr.  Starkie,  in  his  Treatise  on  Evidence,  vol.  1,  p.  197,  mentions  that  he  has  htm^rd 
Lord  Tenterden  express  himself  to  this  eflfect  more  than  once. 


1  Donelly  t>.  State,  2  Dutch.  463,  001 ;  Cakely  v.  State,  4  Iowa  477  ;  People  v.  Xorton,  4 
Mich.  67  ;  Gibson  r.  State,  9  Ind.  264. 

Where  the  state  has  subpoenaed  a  witness  and  he  has  been  sworn  bat  not  examined  the 
prisoner  has  no  right  to  cross-examine  him  as  to  the  whole  case :  AuBtin  v.  State,  U 
Ark.  555. 
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witaefls  may  be  led  on  cross-cxamiDation  to  bring  bim  directly  to  the  point  as  to 
the  iiDBwer,  yet  if  be  baa  betrayed  an  inclination  to  lean,  and  be  favorable  to  tbe 
cros-examining  party,  it  is  not  allowable  to  go  the  lengtb  of  putting  into  the  witness's 
moatb  the  very  words  which  he  is  to  echo  back.(r)  But  the  practice  has  generally 
been  to  put  leading  questions  in  cross-examination  to  a  witness,  whether  r^csoR 
willing  or  adverse  *and  where  a  counsel  was  putting  leading  questions  in  the  ^ 
usual  way  to  a  witness  who  appeared  favorable  to  the  side  of  the  counsel  who  was 
cross-examining  him,  and  this  was  objected  to;  Alderson,  B.,  said,  '^  I  apprehend 
that  yoa  may  put  a  leading  question  to  an  unwilling  witness  on  the  examination  in 
chief  at  the  discretion  of  the  judge ;  but  you  may  always  put  a  leading  question  in 
cross-examination,  whether  a  witness  be  unwilling  or  not.'X^) 

A  witness  cannot  be  asked,  upon  cross-examination,  questions  which  are  not  in 
any  way  relevant  to  the  matters  in  issue  ;{t)  neither  is  a  question   allowed  to  be 
asked,  which,  if  answered  affirmatively,  would  be  wholly  irrelevant  to  the  issue,  for 
the  purpose  of  discrediting  the  witness  if  he  answers  in   the  negative,  by  calling 
other  witnesses  to  disprove  what  he  says  ;(m)  but  this  subject  will  perhaps  be  more 
conveniently  discussed  in  a  subsequent  Bection,(<;)  concerning  the  modes  uf  impeach- 
ing the  credit  of  a  witness  ;(ir)  in  which  place  will  also  be  considered  the  obligation 
of  a  witness  to  answer  questions  tending  to  subject  hiui  to  a  criminal  prosecution, 
or  degrading  to  his  character.     It  is,  however,  proper  to  mention  in  this  place  how 
fiir  a  witness  is  compellable  to  answer  a  question,  whereby  he  may  subject  himself 
to  a  civil  action,  or  charge  himself  with  a  debt.     Considerable  doubts  hud  been 
entertained  upon  this  subject,  before  the  46  Geo.  3,  c.  37 ;  for  the  settlement  of 
which  it  was  thereby  declared  and  enacted,  that  a  witness  cannot  by  law  refuse  to 
inswer  any  question  relevant  to  the  matter  in  issue  (the  answering  of  which  has  no 
tmdency  to  expose  him  to  a  penalty  or  ybr/eiVurc  of  ant/  nature  whatsoever)  by  reason 
only,  and  on  the  sole  ground  that  the  answering  such  questions  may  establish,  or 
tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise  subjt^ct  to  a  civil  suit,  either 
at  the  instance  of  his  Majesty,  or  any  other  persons.(x)     This  statute,  however,  did 
Hot  affect  the  right  which  the  parties  to  a  suit  had  of  declining  to  give  evidence  for 
tlie  opposite  party :  and,  therefore,  upon  an  appeal,  a  rated  inhabitant  of  the  appellant 
parisn  (^being  considered  a  party  to  the  appeal)  could  not  be  compelled,  even  since 
llie  statute,  to  give  evidence  when  called  upon  by  the  respondents  (^)     And  the 
witness  is  still  privileged  from  answering  any  question,  the  answer  to  which  might 
'object  him  to  a  forfeiture  of  his  estate;  for  the  statute  implies,  that  a  witness  may 
egally  refuse  to  answer  a  question  which  has  a  tendency  to  expose  him  to  a  forfeiture 
€  any  nature  whatsoever. (2) 

Counsel  upon  cross-examination  cannot  assume  that  the  witness  '''has  made   r^c^co/* 
Q  assertion  in  his  examination  in  chief,  which  was  not  in  fact  made,(a)  or  *- 
at  a  question  which  assumes  a  fact  not  in  proof.(6) 

(r)  By  Bailer,  J.,  ia  Hardy's  case,  24  How.  St.  Tr.  755,  referring  to  a  rule  laid  dowo  on 
e  daj  before  by  Eyre,  C.  J  ,  to  the  same  effect. 
'#)  Parkin  v.  Moon,  7  C.  &  P.  408  (32  E.  C.  L.  R.). 

t)  A  cross-examination  as  to  a  fact  otherwise  irrelevant,  is  not  warranted  by  the  cir- 
Dttance  that  the  adverse  counsel  opened  it,  without  any  attempt  at  proof :  Lucas  v. 
'oiilieski,  1  Esp.  N.  P.  C.  296. 

#)  Post,  p.  559.  (v)  Sec.  3. 

?)  Poity  p.  539. 

)  There  is  a  distinction  between  the  obligation  of  a  witness,  since  this  statute,  to  an- 

questions,  though  they  may  subject  him  to  civil  suits ;  and  his  obligation  to  produce 

Dgs,  &c.,  under  a  subpwna  duces  tecum.     F'or  if  a  tubptmu  ducf«  t^rum  is  served,  the 

must  bring  his  deeds  into  court  in  obeditMice  to  the  subp(i>na,  although,  if  he  states 

.hey  arc  his  title  deeds,  no  judge  will  ever  compel  him  to  produce  them :  Pickering  v. 

t,  1  B.  &  C.  263  f8  E.  0.  L.  K.). 

Rex  r.  Woburn,  10  East  395.     But  this  decision  was  before  the  54  Geo.  3,  c.  170, 
le  3  A  4  Vict.  c.  26,  which   provide  that  no  rated  inhabitant  of  a  parish  shall  be 
]  an  incompetent  witness  for  or  against  such  parish. 
Phill.  Kv.  420. 

!ill  V.  Coombe,  cor,  Abbott,  J.,  Manning's  Digest,  tit.  Witness,  pi.  236. 
oe  p.  Wood,  cor.  Abbott,  J.,  Ibid.,  pi.  237.  The  objection  was  irequently  taken  and 
dariog  tbe  proceedings  in  the  House  of  Lords  in  the  Queen's  case.     See  t^*^ 
eTidence. 
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It  is  not  nllowable  upon  cross-examination  to  ask  a  witness  as  to  the  contents  of 
writt<;n  iustrunients,(r)  alth()u<:b  they  are  shown  to  be  in  the  possession  of  the 
opposite  jmrty,  and  notice  has  been  given  to  the  opposite  p^irty  to  produce  theiu.(</) 
Under  what  circumstances  a  cross-examination  as  to  the  content^)  of  a  written  docs- 
uient.  for  the  jiurpose  of  impeaching  the  credit  of  a  witne.*<s,  is  allowable,  will  be 
considered  hereafter  in  the  third  section  of  this  chapter  (e) 

Up<m  the  trial  of  Kr^H^hl,  Gibson,  and  Koech,(/)  for  a  conspiracy,  where  the 
three  defendants  defended  separately,  Koech  alone  called  witnesses,  and  examiDed 
to  a  conversation  between  himself  and  Kroehl.  The  counsel  for  the  prosecution  ms 
proceeding  to  cross-examine  as  to  another  conversaticm  between  Koech  and  Kroehl. 
when  the  counsel  for  the  prisoner  Kroehl  object4.»d.  on  the  ground,  that  the  effect 
might  be  to  bring  out  a  new  case  against  Kroehl.  although  he  had  c  illed  no  witnesses, 
acd  after  the  case  for  the  Crown  was  finished;  but  Abbott,  J.,  said,  that  as  Koech  hid 
called  witnesses,  he  could  not  prevent  the  cross-examination  as  to  any  couvenutioos 
that  might  affect  Koech.  It  might  be  a  matter  for  future  a)nsideration  whether 
the  counsel  for  Kroehl,  after  such  evidence,  would  have  a  right  to  address  the  joij 
upon  it. 

Woods  and  May  were  indicted  for  manslaughter,  and  separately  defended;  the 
counsel  for  Woods  addressed  the  jury,  but  called  no  witness,  and  then  the  cuuosel 
for  May  addressed  the  jury  and  called  witnesses,  who  threw  the  blame  on  Woods; 
and  it  was  held  that  the  counsel  for  Woods  should  be  allowed  not  only  to  crwB- 
examine  May's  witnesses,  but  again  to  address  the  jury.  The  proper  course  im 
for  Woods'  counsel  to  cross-examine  first,  the  counsel  for  the  prosecution  next,  lod 
the  counsel  for  May  to  re-examine.  At  the  close  of  the  evidence,  Woods'  coudmI 
would  address  the  jury,  confining  himself  strictly  to  the  evidence  adduced  for  Maj, 
and  then  the  counsel  for  the  prosecution  would  reply  generally.(«7)  So  where  Bur* 
dett  and  Luck  were  tried  for  stealing  w(x>d,  and  in  the  course  of  the  defence  of 
Luck,  Cox  was  called  as  a  witness  on  his  behalf,  with  a  view  of  showing  that  Lack 
was  an  innocent  agent  in  taking  the  wood,  and  in  so  doing  Cox  gave  evidence  tend- 
ing to  criminate  Burdett ;  Burdctt's  counsel  claimed  the  right  of  cross-examisiDg 
Cox,  and  then  addressing  the  jury  upon  his  evidence;  but  the  sessions  refused pe^ 
mission  to  cros,s-examine  and  address  the  jury,  but  offered  to  put  through  thechli^ 
man  such  questions  as  Burdett's  counsel  suggested ;  it  was  held,  on  a  case  reserved, 
that,  in  this  [)articular  case,  the  counsel  for  Burdett  had  a  right  to  cross-exauiioe 
^^97-1  Cox,  and  to  cros.s-examiue  *him  without  doing  so  through  the  courts  and  hid 
-•  also  a  right  to  reply  on  his  evidence.  But  the  court  must  not  be  understood 
as  saying  that  he  would  have  had  that  right  if  the  evidence  of  Cox  had  not  tended 
to  criminate  him.  All  the  court  decided  was  that  in  this  particular  case  the  course 
taken  was  wrong  (h) 

If  a  witness  be  called  merely  for  the  purpose  of  producing  a  written  instrument, 
he  need  not  bf  sworn,  and,  unless  sworn,  he  is  not  subject  to  cross-examination.  In 
an  action  for  maliciously,  and  without  probable  cause,  making  a  charge  of  felony 
before  a  justice  of  the  peace  against  the  plaintiff,  and  causing  him  to  be  appw* 
hended,  the  plaintiff's  counsel  having  called  upon  the  justice  to  produce  the  infonna- 
tion  taken  by  him,  which  was  accordingly  produced,  was  proceeding  to  prove  the 
information  by  the  justice's  clerk  ;  when  it  was  insisted  by  the  defendant's  counie), 
that  he  should  be  allowed  to  cross-examine  the  justice  who  had  prtniuced  thecxinii- 
nation  :  but  Ilolroyd,  J.,  held  that  this  could  not  be  done,  and  that  the  plaintiff's 
counsel  might  proceed  to  prove  the  examination  in  the  regular  manuer.(i')    And  so 

(e)  Saintliill  l\  Bound,  4  Esp.  74  ;  Howell  v.  Lock,  2  Campb.  14. 

(d)  Orftham  v.  Oyster,  2  Stark.  N.  P.  C.  23  (3  E   C.  L.  R.) ;  Sideways  ».  Dyson,  Ibid.tf. 

{e)  Post,  p.  .-.40.  '  (/)  2  Stark.  N.  P.  C.  343  (3  E.  C.  L.  R.). 

(g)  Rcjr.  V.  Woods,  G  Cox  C.  C.  224.  The  Recorder,  after  consulting  Cresswell,  J-.wd 
Williams,  J. 

(A)  Rej,'.  V.  Bunlctt,  Dears.  C.  C.  431.  See  Beale  v.  Moula,  1  C.  &  K.  1.  On  thf  ••■* 
ground  it  would  seem  that  one  prisoner  might  call  witnesses  to  contradict  the  witseM^ 
called  for  another  prL^oner,  if  their  evidence  criminated  him. 

(1)  Simpson  t*.  Smith,  2  Phill.  Kv.  397.  See  also  Davis  v.  Dale,  M.  k  M.  514;  EnU  '• 
Mosclej,  2  Dowl.  P.  R.  3G4 ;  Perry  v,  Gibson,  1  A.  &  E.  48  (28  E.  C.  L.  R.);  SaaaM>^ 
Moscleyf  4  Tyrw.  158. 
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on  an  indictment  for  perjury,  where  a  sherifTs  officer  had  been  subpoenaed  to  pro- 
duce a  warrant  of  the  sheriff;  Littledale,  J.,  ordered  him  to  do  so  without  being 
8Wom.(y)  But  where  upon  an  indictment  for  peijury  the  attorney  for  the  prose- 
cation  was  called  and  sworn,  and  produced  a  copy  of  a  declaration  in  an  action 
brought  by  the  defendant  against  the  prosecutor,  though  he  was  not  asked  any  ques- 
tion on  the  part  of  the  prosecution ;  Abbott,  C.  J.,  held  that  the  defendant  was 
entitled  to  cross-examine  him. (A;)  And  if  a  witness  be  called,  though  it  be  through 
necessity,  for  the  purpose  of  the  mere  formal  proof  of  a  document,  this  makes  him 
a  witness  for  all  purposes,  and  he  may  be  cross-examined  as  to  the  whole  of  the 
ca8e.(/)  So  it  was  once  held,  that  if  a  witness  has  been  called  by  one  party,  and 
sworn,  the  other  may  cross-examine  him,  though  no  question  has  been  asked  him  in 
chief. (m)  But  it  has  been  since  held  that  if  a  witness  be  called  under  a  mistake, 
and  the  mistake  be  discovered  before  any  question  \s  put  to  him  by  the  counsel  who 
calls  him,  he  is  not  liable  to  cross-examination,  although  he  has  been  rjteeoo 
sworn. (it)  And  so  where  a  witness  being  sworn  was  asked  *only  one  imma-  •- 
terial  question,  and  his  evidence  stopped  by  the  judge,  it  was  held  that  the  opposite 
party  had  no  right  to  cross-examine  him.(o) 

It  is  fully  settled  that  the  counsel  for  the  prosecution  arc  not  bound  to  call  every 
witness  whose  name  is  on  the  back  of  the  indictmeut,(/>)  but  may  call  what  witnesses 
they  think  proper. (^)  The  prosecutor,  however,  ought  to  cause  the  witnesses  to  be 
present  in  court,  because  the  prisoner  may  have  neglected  to  bring  them  himself  in 
oonsequcnce  of  their  names  being  on  the  back  of  the  bill.(r)  It  was  formerly  the 
practice,  where  the  counsel  for  the  prosecution  did  not  call  a  witness  whose  name 
was  on  the  back  of  the  bill,  for  the  judge  to  call  the  witness,  in  order  that  he  might 
be  cross-examined  by  the  prisoner  in  the  same  way  as  if  he  had  been  called  r^cRQo 
by  the  counsel  for  the  prosecution  ;(«)  *but  it  is  now  settled  that  where  a  ^     "^ 

ij)  Rex  V.  Murlis,  M.  k  Mai.  515. 
*)  Rex  V.  Brooke,  2  Stark.  N.  P.  C.  472  (3  E.  C.  L.  R.). 
(/)  Morgan  r.  Brydges,  2  Stark.  N.  P.  C.  314. 

(m)  Phillipps  V.  Earner,  I  Esp.  356.    But  where  in  an  action  by  the  assignees  of  a  bank- 

>^pt,  the  petitioning  creditor  was  called  for  the  purpose  of  producing  the  bill  of  exchange 

On  which  the  action  was  founded,  and  sworn  ;  Lord  Ellenborough  would  not  allow  the  de- 

^ndant  to  cross-examine  him,  since  he  could  not  have  been  permitted  to  have  given  evi- 

<leDce  for  the  plaintiff:  Reed  v.  James,  1  Stark.  N.  P.  C.  132  (2  E.  C.  L.  R.). 

(n)  Wood  V.  Mackinson,  2  M.  &  Rob.  273,  where  the  witness  was  called  and  sworn,  and 
t^lie  counsel  said  he  had  been  misinstructed  as  to  what  the  witness  was  able  to  prove  ;  and 
Ooleridge,  J.,  said,  **  The  more  satisfactory  principle  to  lay  down  is  this,  that  if  there 
>"^ally  be  a  mistake,  whether  on  the  part  of  the  counsel  or  the  officer,  and  tJiat  mistake  be 
discovered  before  the  examination  in  chief  has  begun,  the  adverse  party  ought  not  to  have 
^Ixe  right  to  take  advantage  of  this  mistake  by  cross-examining  the  witness:"  Rush  v, 
Smyth,  4  Tyrw.  675;  1  C.  M.  &  R.  94;  Clifford  v.  Hunter,  3  C.  &  P.  16  (14  E.  C.  L.  R.). 
(o)  Creevy  r.  Carr,  7  C.  &  P.  64  (32  E.  0.  L.  R.),  Gurney,  B. 

Ip)  Reg.  V.  Woodhead,  2  C.  &  K.  520  (61  E.  C.  L.  R.),  Dec.  1847,  where  Alderson,  B., 
^mid,  the  judges  had  laid  down  this  as  a  rule :  Reg.  v.  Edwards,  3  Cox  C.  C.  83,  Erie,  J. 
A..D.  1848;  Reg.  v,  Cassidy,  1  F.  &  F.  79,  March,  1858,  Parke,  B.,  after  consulting  Cress- 
'^ell,  J. 

(7)  Reg.  V.  Cassidy,  tupra;  Reg.  v.  Edwards,  supra. 
(r)  Reg.  V,  Woodhead,  aupra ;  Reg.  v.  Cassidy,  supra. 

(«)  Rex  V.  Simmonds,  1  0.  &  P.  84  (47  E.  C.  L.  R.),  Hnllock,  B  ;  Rex  v.  Whitbread,  Ibid., 
«lote  {a) ;  Reg.  r.  Bull,  9  C.  &  P.  22  (38  E.  C.  R.  R.).     In  Rex  v.  Beezley,  4  C.  &  P.  220  (19 
^.  G.  L.  R.),  Littledale  said  that  the  counsel  for  the  prosecution  ou^^ht  to  call  all  the  wit- 
nesses on  the  back  of  the  bill ;  and  in  many  cases  on  the  Oxford  Circuit  learned  judges 
tiare  directed  the  counsel  for  the  prosecution  to  call  every  witness  on  the  back  of  the  bill, 
^Dd  it  has-been  treated  as  if  the  counsel  for  the  prisoner  had  a  right  to  have  them  all 
Called  by  the  counsel  for  the  Crown,  in  order  to  enable  him  to  cross-examine  them.     In- 
deed, the  cases  have  gone  further  than  this;  as  it  has  been  held  on  several  occasions  that 
'Witnesses,  not  on  the  back  of  the  bill,  but  who  were  acquainted  with  the  facts  of  the  case, 
Ought  to  be  called  on  the  part  of  the  prosecution      In  Reg.  v.  Holden,  K  i).  k  V.  606  (34 
^.  C.  L.  R.),  on  an  indictment  for  murder,  Patteson.  J.,  directed  the  dauj^hter  of  the  de- 
ceased, whose  name  was  not  on  the  back  of  the  indictment,  to  be  calk'd,  saying,  *'  every 
'Witness  who  was  present  at  a  transaction  of  this  sort  ought  to  be  called,  and  even  if  they 
^ve  diflTerent  accounts,  it  is  fit  that  the  jury  should  hear  their  evidence,  so  as  to  draw 
their  own  conclusion  as  to  the  real  truth  of  the  matter."  And  in  the  same  case,  it  appear- 
\n%  that  there  had  been  a  post  mortem  examination  of  the  body  of  the  deceased  by  a  sar* 
(eon  who  was  examined,  and  another  surgeon  who  was  in  court,  and  that  there  was  some 
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witness  who  is  uot  called  by  the  counsel  for  the  prosecution  is  called  by  the  prisoner, 
he  must  be  considered  his  witness,  as  much  as  those  subpoenaed  and  called  by  him.(f) 
As  the  witness  is  the  prisoner's  witness,  it  follows  that  the  counsel  for  the  Crowi 
may  impeach  his  evidence  in  the  same  manner  as  if  he  had  been  subpoenaed  tnd 
called  by  the  prison er.(M) 

Where  several  witnesses  who  had  been  bound  over  by  the  magistrates  to  j?i?e  evi- 
dence a<^ainst  the  prisoner,  did  not  go  before  the  grand  jury,  nor  were  their  uames 
on  the  back  of  the  bill ;  Alderson,  B.,  is  rep)rted  to  have  said,  **  This  practice  miut 
not  be  allowed.     Every  witness  whose  deposition  is  taken  by  the  magistrate,  and 
who  is  under  recojrnizances  to  appear,  should  go  before  the  grand  jury,  aad  his 
name  should  be  indorsed  on  the  bill.     Otherwise  great  injustice  maybe  done  to  pri- 
soners.    A  prisoner  relies  upon  certain  witnesses  being  produced  by  the  proeecutioD, 
and  whose  depositions  he  is  entitled  to.     He  has  a  right  to  their  testimouj.  if  it 
tells  in  his  favor.'X^O     ^ut  this  dictum  was  uttered  at  a  time  when  it  wad  con- 
sidered that  the  prisoner  was  entitled  to  have  all  the  witnesses  on   the  back  of  tbe 
bill  callcKl,  in  order  that  he  might  cross-examine  them.(ir)     But  as  that  is  do  longer 
the  practice,  it  should  seem  that  it  will  be  quite  sufficient  if  the  prosecutor  has  the 
witnesses  in  court,  though  their  names  are  not  put  on  the  back  of  the  bill,  and  thej 
have  not  been  before  the  grand  jury. 

It  is  reported  to  have  been  ruled  by  Lord  Konyon,(a3)  that  where  a  witness  bas 
been  examined  by  one  party,  and  cross-examined  by  the  other,  and  the  latter  luu 
afterwards  occasion  to  call  the  same  witness  back  as  part  of  his  own  case,  the  privi- 
lege of  cross-examination  continues,  and  leading  questions  may  be  put  to  him.   But 

dificrcnce  of  opinloD  as  to  the  cause  of  the  death  ;  Patteson,  J.,  said,  <'  As  the  surgeon  is 
in  court.  I  shall  in^sist  upon  his  being  examined.     He  is  a  material  witness,  who  is  not 
called  on  the  [lart  of  the  prosecution;  and  as  he  is  in  court,  I  shall  call  him  for  the  farther- 
ance  of  justice."     And  he  was  called  and  examined  by  the  learned  judge.     In  Reg.  f. 
Chapman,  8  0.  &  P.  OSS,  Lord  Abinger,  0.  B.,  directed  the  name  of  the  brother  of  the  pri- 
soner, who  was  present  at  the  time  when  the  murder  was  alleged  to  have  been  committed, 
to  remain  on  the  back  of  the  bill,  and  said,  the  counsel  for  the  prosecution  would  bei^ 
discharge  hi.s  duty  by  calling  him  as  a  witness  on  the  trial.     See  also  Reg.  v.  Orchard, 
Ibid.,  note  (//).     In  Rex  v.  Stroner,  1  0.  k  K.  650  (47  E.  C.  L.  R.),  March,  IS45,  the  pro3^ 
cntrix,  on  a  trial  for  rape,  stated  that  she  immediately  complained  to   her  mistreas,  and 
that  her  clothes  were  ufterwurds  washed  by  a  woman,  and  neither  of  these  persoas  were 
bound  ovi>r  to  give  evidence,  and  their  names  were  not  on  the  back  of  the  icdictmeat;  bat 
both  were  attending  as  witnesses  for  the  prisoner ;  and  Pollock,  C.  B.,  held  that  iheTmait 
be  both  called  for  the  prosecution,  but  that  the  counsel  for  the  prosecution  mu3t  be 
allowed  every  latitude  in  examining  them.  In  Rex  v,  Bodle,  6  G.  &  P.  180  (25  £.  C.  L.  R.)i 
Gaseloe,  J.,  and  Vaughn,  B.,  held  that  it  was  in  the  discretion  of  the  judge  whether  a  wit- 
ness whose  name  is  on  the  back  of  the  indictment  should  be  called  for  the  prisoner's  coaB* 
sel  to  examine  him  before  the  prisoner  was  called  on  for  his  defence  ;  and  the  father  of  the 
prisoner  havin«^  been  examined  before  the  coroner,  and  bound  over  to  give  evidence  »t 
the  assizes  against  the  prisoner  for  murder,  the  learned  judges  held  that  the  father  ougbt 
to  be  called,  and  he  was  called,  and  asked  as  to  statements  he  had  made  respecting  the 
murder,  with  a  view  of  discrediting  and  contradicting  him,  and  thereby  raising  a  suspicion 
that  the  witness  might  have  committed  the  murder  himself;  and  it  was  held  that  as  the 
father  had   not  been  examined  by  the  counsel  for  the  prosecution,  and  had  been  oelr 
called  at  the  instance  of  the  counsel  for  the  prisoner,  the  latter  could  not  be  allowed  to 
call  witnesses  to  contradict  him  as  to  the  different  accounts  he  had  given  respecting  the 
murder.  In  Keg.  v.  Vincent,  9  C.  &  P.  91  (38  E.  C.  L.  R.),  Alderson,  B.,  held  that  the  c«ll- 
ing  such  a  witness  in  felony  was  discretionary,  but  it  was  a  discretion  always  exercised, 
and  he  thought  it  might  well  be  exercised  in  a  case  of  misdemeanor. 

(0  Reg.  t'.  ('as.<idy,  itupra ;  Reg.  r.  Woodhead,  supra.  The  following  crises,  therefore, 
cannot  he  considered  authorities  any  longer.  Reg.  v.  Barley,  2  Cox  191,  where  Pollock, 
C.  B.,  after  cunsulting  Coleridge,  J.,  insisted  on  the  counsel  for  the  Crowu  calling  wit- 
nesses on  the  back  of  the  bill.  The  dictum  of  Alderson,  B.,  that  it  was  the  duty  of  the 
prosecutor  to  put  an  adverse  witness  in  the  box,  in  Reg.  t\  Carpenter,  1  Cox  C.  C.  72;  B^ 
V.  Bee/ley,  4  C.  k  P.  'J2U  (19  E.  C.  L.  R.),  where  Littledale,  J.,  held  that  the  counsel  for 
the  Crown  was  confined  to  questions  which  arose  out  of  the  cross-examination  of  a  wit* 
ness  whom  he  had  directed  to  be  called.  Rex  v.  Harris,  7  C.  &  P.  581  (32  B.  C.  L.  R.),^ 
far  as  it  may  tend  to  show  that  where  the  witness  is  called  by  the  judge,  the  counsel  ibf 
the  Crown  has  no  right  to  examine  him. 

(u)  Reg.  V.  Woodhead,  iupra^  per  Alderson,  B. 
f  (v)  Reg.  r.  Carpenter,  I  Cox  C.  C.  72,  a.d.  1844. 

(it)  Alderson,  B.,  said  so  in  this  case.  (z)  Dickinsoa  v.  Sbee,  4  Gap.  67i 
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it  hu  been  very  properly  remarked,(y)  that  the  mode  of  examiDation  uoder  such 
eircomstanoes  is  in  truth  regulated  according  to  the  disposition  and  temper  mani- 
fiested  by  the  witness,  by  the  discretion  of  the  presiding  judge. (2) 

Wbere  on  an  indictment  for  burglary,  there  was  no  counsel  for  the  Crown, 
Tannton,  J.,  after  the  examination  of  witnesses  to  facts  on  the  part  of  the  prisoners, 
recalled  a  witness  for  the  prosecution,  and  then,  addressing  the  prisoner's  counsel, 
inquired  if  be  had  any  question  to  ask  upon  it,  saying,  that,  although,  he  as  p^croa 
jndge  bad  recalled  the  witness  for  the  purposes  of  justice,  he  ^thought  it  *- 
right  that  the  prisoner's  counsel  should  have  the  opportunity  of  cross-examining  the 
iritness  again. (a) 

The  object  of  re-examining  a  witness  being  merely  to  explain  the  facts  stated  by 
the  witness  on  cross-examination,  he  cannot  be  re-examined  as  to  any  facts  uncon- 
nected with  it ;  but  if  any  material  question  has  been  omitted  in  the  examination 
in  chief,  the  practice  is  to  suggest  it  to  the  court,  who  will  put  it  to  the  witness,  or 
decline  to  do  so,  at  its  discretion. (6) 

The  same  principle  is  observed,  with  reference  to  the  conduct  of  the  entire  case, 
as  to  the  restriction  on  the  evidence  in  reply  to  the  defendant's  case.  After  the 
doee  of  the  case  for  the  defendant,  the  general  rule  is,  that  the  evidence  in  reply 
must  bear  directly  or  indirectly  upon  the  subject-matter  of  the  defence,  and  ought 
not  to  consist  of  new  matter  unconnected  with  the  defence,  and  not  tending  to  con- 
trovert or  dispute  it.(c)  This  is  the  general  rule,  made  for  the  purpose  of  preventing 
confiision,  embarrassment,  and  waste  of  time ;  but  it  rests  entirely  in  the  discretion 
of  the  judge  whether  it  ought  to  be  strictly  enforced  or  remitted,  as  ho  may  think 
best  for  the  discovery  of  truth  and  the  administration  of  justice.(^r) 

Where  on  an  indictment  for  larceny,  the  case  for  the  Crown  rested  merely  on  the 

fact  of  the  stolen  property  being  found  in  the  house  of  the  prisoner  soon  after  it  was 

lo6t,  and  a  witness  for  the  defence  proved  that  the  prisoner  bought  the  property 

from  a  third  person,  who  was  called  by  the  counsel  for  the  Crown  to  prove  not  only 

that  the  prisoner  did  not  buy  the  property  of  him,  but  that  he  saw  the  prisoner 

steal  it ;  it  was  held  that  his  evidence  was  only  admissible  as  far  as  it  went  to  destroy 

the  case  set  up  on  the  part  of  the  prisoner,  that  is,  to  show  that  the  prisoner  did 

oot  buy  the  property  of  him.(t)      So  where  the  defence  of  the  prisoners  was  an 

fiiibi^  viz.,  that  they  were  at  a  public  house  a  considerable  distdncc  from  where  the 

offence  was  committed,  and  it  was  proposed  on  the  part  of  the  Crown  to  prove  in 

feply  that  the  prisoners  were  seen  near  the  spot  at  which  the  robbery  was  com- 

»kitted,  and  that,  therefore,  they  could  not  have  hecn  in  the  public-house;  Taunton, 

^^n,  rejected  the  evidence,  saying,  ^'  Proving  that  the  parties  were  near  the  place  at 

^hicb  the  offence  was  committed  is  evidence  in  chief,  and  nut  evidence  in  reply. 

^^hatever  is  a  confirmation  of  the  original  case  cannot  be  given  as  evidence  in  reply; 

^Hd  the  only  evidence  which  can  be  given  as  evidence  in  reply,  is  that  which  goes 

^  cut  down  the  case  on  the  part  of  the  defence,  without  being  any  confirmation 

or  the  case  on  the  part  of  the  pro8ecution.".(/)     But  whereon  a  similar  indictment 

^  similar  defence  was  set  up,  Alderson,  B..  permitted  a  person,  who  had  been  robbed  on 

^ke  road  near  the  place  where  the  prosecutor  was  robbed,  to  prove  not  only  that  ho  saw 

^be  priBoner  there,  but  the  whole  circumstances  under  which  he  met  the  prisoner.(<7) 

(y)  1  Stark.  Ev.  188. 

{X)  See  also  the  observations  of  Abbott,  C.  J.,  in  Basten  v.  Carew,  Ry.  k  Mood.  N.  P. 
O.  127. 

(a)  Rex  V.  Watson,  6  C.  &  P.  653  (2r)  E.  C.  L.  R.). 

(6)  2  Phill.  Ev.  408.  See  post ^  p.  Tifi'i,  as  to  re-examining  a  witness  who  has  been  cross- 
^:kamined  respecting  bis  former  statements  and  declarations. 

[e)  2  Phill.  Ev.  408.  {d )  Ibid. 

{€)  Rex  V.  Stimpson,  2  C.  &  P.  41*)  (12  E.  C.  I-.  R.),  Garrow,  B.  Mr.  Phillipps  observes, 
**  This  was  carrying  the  rule  very  far,  as  the  fact  of  seeing  the  prisoner  steal  the  goods 
Woald  be  strong  evidence  that  he  did  nut  buy  them  :"  2  Phill.  Ey.  410. 

(/)  Rex  p.  Hilditch.  5  C.  &  P.  209  (24  E.  (3.  L.  R). 

{£l)  Reg.  V,  Briggs,  2  M.  k  Rob.  199.  Reg.  i;.  Hilditch  docs  not  appear  to  have  been 
^ited  in  this  case.  It  may  have  been  thought  in  this  case  that  the  evidence  of  the  second 
^bbery  was  not  essential  on  the  part  of  the  prosecution  until  the  alibi  was  set  up,  and 
t^bai  that  rendered  the  proof  of  the  second  robbery  essential.  See  the  cases  coli^fcted, 
^mte^  p.  281,  tt  uq.    C.  S.  G. 
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^»q^-i  '^'Aud  80  where  in  an  action  for  an  injury  occaBioned  by  the  de^dant 
-I  through  negligently  driving  a  carriage,  the  plaintiflTs  witnesses  desoribed  tke 
carriage  as  having  been  driven  by  the  defendant  when  the  accident  occorred  at 
Lay  ton,  and  other  witnesses  spoke  to  the  defendant  having  been  seen  in  the  neighbor- 
hood of  Lay  ton  about  the  time  in  question  ;  and  the  defendant  called  witnesses  to 
prove  that,  at  the  time  in  question,  he  was  at  Richmond,  and  the  plaintiff  then 
tendered  other  witnesses  to  show  that  the  defendant  was  not  at  Richmond^  but  at 
Layton  ;  Lord  Denman,  C.  J.,  held  that  it  would,  perhaps,  have  been  more  correct 
had  the  plaintiff,  in  the  first  instance,  called  the  witnesses  then  tendered,  bnt  he  did 
not  think  that  he  eould,  even  at  this  period  of  the  cause,  exclude  the  evidence  from 
the  jury,  which  certainly  went  to  contradict  the  defendant's  alibu(h)  And  where 
on  an  indictment  for  horse  stealing  the  defence  was  an  alibi,  which  went  to  show 
that  the  prisoner,  on  the  7th  and  8th  of  March,  was  at  places  many  miles  from  the 
place  where  the  horses  were  stolen,  and  on  the  9th  returned  home;  Tindal,  C  J., 
permitted  a  witness  to  be  called  to  prove  that  the  prisoner,  when  taken  into  custody 
on  the  10th  of  March,  said  that  he  had  been  at  home  ever  since  the  Wednesdaay 
before.(<*) 

Where  on  a  trial  for  robbery  the  prosecutor  proved  that  he  had  lost  a  krge  quan- 
tity of  blood  irom  his  head,  and  that  his  assailant  had  put  his  arm  around  his  neck, 
and  the  ]>risoncr*s  coat  appeared  to  have  been  recently  stained  with  blood  on  the 
collar  and  sleeve ;  and  the  prisoner  called  a  witness,  who  swore  that  on  the  day  before  ^ 
the  robbery  he  had  observed  that  the  prisoner's  coat  was  bloody,  and  that  the  pri-^^ 
soner  had  told  hiin  the  blood  had  flowed  from  a  h:g:e  which  he  had  carried  over 
shoulder ;  it  was  held  that  the  statement  of  the  prisoner  before  the  magistrate,  ii 
which  he  had  given  a  different  account  of  the  marks  of  blood,  was  admissible  h 
reply  to  the  evidence  given  by  the  pri8oner.(y) 

VVhere  the  plaintiff  brought  an  action  a^inst  the  defendant  for  imprisoning  b< 
on  a  false  charge  of  stealing  chaff,  which  was  found  in  her  drawer,  and  two 
called  by  the  plaintiff  stated  that  they  had  sold  her  chaff  similar  to  that  found  ' 
her  drawer,  and  that  the  defendant's  witnesses  pointed  out  marks  showing  that 
chaff  found  in  the  plaintiffs  drawer  corresponded  with  that  belonging  to  the  defei 
ant,  and  mentioned  in  particular  that  linseed  was  mixed  with  the  chaff,  which 
said  to  be  unusual ;  it  was  held  that  the  plaintiff  might  prove  in  reply  that  lini 
mixed  with  chaff  bad  been  previously  sent  to  the  plaintiff.(A;) 

Where  the  counsel  for  the  Crown  has,  per  incuriamy  omitted  to  put  in  a  piec^^  o/ 
evidence  before  commencing  his  reply,  and  the  course  of  justice  might  be  interf<^i^ 
with  if  the  evidence  were  not  given,  the  court  may  permit  the  evidence  tc^   ^ 
given.  (/) 

^.q(>-|       The  (question  whether  any  particular  evidence  ought  to  be  Admitted  ^ 
''•'  reply,  rests  in  the  discretion  of  the  court,  which  will  be  exerdsed  wwA 
a  view  to  attain  the  ends  of  justice  according  to  the  circumstances  of  the  ca8e.(ii^ 

It  has  alreadv  been  remarked  that  a  witness  cannot  be  cross-examined  as  to  i 
written  document  in  the  possession  of  the  party  who  calls  him;(n)  and  theraJeis 
general,  that  a  witness  cannot  either  be  examined  in  chief  or  cross-examined  a  to 
the  contents  of  a  written  document,  not  produced ;  yet  in  civil  cases,  he  has  some- 
times been  allowed  to  be  examined  as  to  the  general  result  from  a  great  Dumber  of 
documents,  too  v<jluminous  to  be  read  in  court.(o) 

A  witness  may  refresh  his  memory  by  means  of  a  written  instrument,  which  eanoot 

(A)  Bri^^gs  V.  Aynsworth,  2  M.  k  Rob.  168.     See  a  learned  note  to  this  case  by  the  n- 
poriers.     And  see  KcfC-  v.  Fro8t,  9  C.  &  P.  \f^9  (38  K.  C.  L.  H.). 

(i;  Hex  V.  Findon,  G  C.  k  P.  132  (25  E.  U.  L.  R). 

{j)  Reg.  V.  White,  2  Cox  0.  C.  192,  Pollock,  C.  B..  after  consulting  Coleridge,  J. 

(k)  Wright  *•.  Wilcox,  [)  C.  B   6r>0  (67  K.  C.  L.  R.). 

(/)  Reg.  r.  White,  2  Cox  C.  C.  192.     See  this  case,  ante,  p.  4U4 

(w)  Doe  dem.  Nieoll  r.  Bower,  lU  Q   B.  bu5(71  E.  C.  L.  R.);  Wright  ».  Wilcox.  9  C. ' 
650  (67  E.  C.  L.  R.). 

(n)  Antej  p.  526. 

-  I'.  Sefton,  2  Stark.  N.  P.  C.  276  ^3  E.  C.  L.  R  ) ;  Roberts  r.  Doxton,  Pe*lp 
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itself  be  legally  produced  in  evidence.  Mr.  Phillipp8(p)  divides  the  cases  in  which 
A  witness  mt j  be  allowed  to  refresh  his  memory  into  three  classes.  First,  where  the 
writing  serves  only  to  revive  or  assist  the  memory  of  the  witness,  and  to  bring  to 
his  mind  a  recollection  of  the  facts.  Secondly  where  the  witness  recollects  having 
seen  the  writing  before,  and,  though  he  has  no  independent  recollection  of  the  facts 
mentioned  in  it,  yet  remembers  that  at  the  time  he  saw  it  he  knew  the  contents  to 
be  correct.  Thirdly,  where  it  brings  to  the  mind  of  the  witness  neither  any  rccol- 
eetion  of  the  facts  mentioned  in  it,  nor  any  recollection  of  the  writing  itself,  but, 
levertheless,  enables  him  to  swear  to  a  particular  fact,  from  the  conviction  on  his 
nind  on  seeing  a  writing  which  he  knows  to  be  genuine.  In  the  first  class  of  cases, 
irhere  the  memory  of  the  witness  has  been  revived  by  the  previous  inspection  of  the 
mriting,  it  is  not  necessary,  as  a  condition  of  the  admission  of  his  oral  testimony, 
Jiat  the  writing  should  be  produced  in  court ;  but  the  absence  of  it  might  afiford 
natter  of  observution.C^)  In  the  two  last  classes  of  cases  the  writing  must  be  pro- 
liioed.(r)« 

Where,  in  order  to  prove  the  taking  of  a  tenement,  a  witness  produced  a  book 
Kmtaining  an  entry  made  by  him  of  the  terms  of  the  taking,  and  stated  that  he  had 
ID  memory  of  them  but  from  the  book,  without  which  he  should  not  of  his  own 
knowledge  be  able  to  speak  to  the  facts,  but  on  reading  the  entry  he  had  no  doubt 
liat  the  facts  really  happened ;  the  court  held  that  the  witness  might  look  at  the 
ntiy  to  refresh  his  memory,  and  give  parol  evidence  of  Che  ]etting.(«)  So  where  a 
ooeipt  for  money  has  been  given  on  unstamped  paper,  it  may  be  used  by  the  witness, 
irho  saw  it  given,  to  refresh  his  memory.(^)  And  where  a  witness,  who  had  received 
noney  and  given  a  receipt  for  it,  which  could  not  be  read  in  evidence  for  want  of  a 
iroper  stamp,  had  become  blind,  the  receipt  was  allowed  by  Abbott,  C.  J.,  to  be 
wad  over  to  him  in  court  (he  being  informed  that  the  paper  was  in  his  handwriting) 
Mk  order  to  refresh  his  memory.(ti)     So  to  prove  an  act  of  bankruptcy  committed 
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put  in  on  the  4th  or  5th 

»f  May,  Tindal,  C.  J.,  on  the  authority  of  the  preceding  case,  allowed  his  deposi- 

ion,  which  had  been  made  before  the  Commissioners  of  Bankrupt  on  the  12th  of 

be  same  month,  to  be  used  by  the  witness,  to  refresh  his  memoiy  as  to  the  date  of 

le  execution. (it) 

So  where  a  deed  bore  date  the  20th  of  Juno,  and  a  witness  could  not  recollect 

bether  it  was  executed  on  the  day  of  the  date  or  not;  Pollock,  C.  B.,  held  that 

»  2  Phill.  Ev.  411.  (g)  Ibid, 

r)  3  Phill.  Et.  412 ;  Doe  v.  Perkins,  3  T.  R.  794. 
t)  Rex  V.  St.  Martin's,  Leicester,  2  A.  &  E.  210  (29  E.  G.  L.  R.). 
')  Rambert  v.  Cohen,  4  Esp.  213. 

t)  Catt  V.  Howard,  3  Stark.  N.  P.  G.  3  (3  E.  G.  L.  R.).     See  also  Jacob  v.  Lindsay,  1 
460. 

)  Vaughan  v.  Martin,  1   Esp.  N.  P.  C.  440. 

)  Smith  V.  Morgan,  2  M.  &  Rob.  257.  But  Tindal,  G.  J.,  refused  to  allow  the  witness 
ok  at  more  than  the  date  of  the  transaction,  as  to  which  he  was  uncertain ;  as  it 
I  be  leading  a  witness  too  much  to  attempt  to  bind  him  down  to  all  that  he  had  thus 

State  V.  Rawle,  2  N.  &  M.  381,  it  was  held  that  if  a  witness  swear  that  he  made  the 

t  the  time  the  facts  occurred,  for  the  purpose  of  perpetuating  the  memory  of  them, 

X  he  knows  from  the  memorandum  that  the  facts  did  exist — it  is  good  eridence, 

he  does  not  retain  a  distinct  recollection  of  the  facts  themselves.     It  is  proper  fur 

ts  who  swears  to  the  correctness  of  his  notes  of  a  transaction,  and  that  without 

\  recollection  of  the  fact  is  indistinct,  to  read  those  notes  to  the  jury :  Rogers  o. 

Peck's  R.  108.     Although  the  memory  of  a  witness  is  not  so  refreshed  by  a  writ- 

irandum  that  he  can  swear  from  his  memory  to  the  facts  contained  in  it,  yet  his 

'  to  those  facts  is  admissible,  if  he  testify  that  when  he  made  the  memorandum 

t  was  true :  State  v.  Col  well,  3  R.  I.  132.     A  memorandum  of  the  circumstances 

he  witness  at  the  time  of  the  occurrence  is  not  admissible  in  evidence,  although 

hat  it  is  correct:  People  v.  Elyea,  14  Cal.    144.     A  witness  may  refresh  his 

'  reading  a  schedule  prepared  by  his  clerk  in  his  presence  and  under  his  direc- 

V,  Lull,  37  Maine  246.     For  other  cases  see  Clark  v.  State,  4  Ind.  15(5  ;  Hill  «. 

isc.  (>73;  Comm.  c.  Haley,  13  Allen  587  ;  Comm.  v.  Fox,  7  Gray  585. 
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his  exaiiunatioii  t^iken  ou  the  3d  of  July,  whilst  the  facts  stated  in  it  were  fresh  in 
his  memory,  uiid  which  wu»  Dot  in  his  handwriting,  but  was  si^ed  by  him,  might 
be  used  to  refreisli  his  memory.(x)  But  a  witness  cannot  refresh  his  memory  by 
such  deporiitioDS,  if  they  are  not  t^iken  contemporaneously,  or  nearly  so,  with  the 
matters  to  which  tliey  rehite.(,y) 

With  regard  to  depositions  in  criminal  cases,  it  has  been  held  that  they  are  not 
available  for  the  purpose  of  refreshing  the  memory  of  a  witnes8,(2;)  unless  they  are 
used  for  that  purpose  with  the  sanction  of  the  court.(a) 

The  general  rule  is,  that  a  witness  to  assist  his  memory,  may  use  a  written  entry, 
if  it  Were  made  by  himself  shortly  after  the  occurrence  of  the  facts  to  which  it 
relates;  but  if  he  rannot  speak  to  the  fact  from  recollection,  any  further  than  as 
finding  it  entered  in  a  book  or  p:iper,  such  book  or  paper  ought  to  be  produced,  and 
if  not  evidence,  the  testimony  of  the  witness  amounts  to  nothing.(^)     Although  in 
general  the  entries  ought  to  have  been  made  by  the  witness  himself,  yet  if  another 
wrote  them,  and  the  witness  regularly  examined  them  from  time  to  timo,  soon  after 
they  were  written,  and  while  the  facts  stated  in  them  were  fresh  in  his  recollection, 
he  may  refresh  his  memory  by  referring  to  them,  as  if  he  had  written   them  with  ^ 
his  own  hand.(  r )     So  where  a  witness  on  looking  at  a  writton  paper  has  his  memory^ 
so  refreshed  that  he  can  speak  to  the  facts  from  a  recollection  of  them,  his  testimony^ 
is  clearly  admis^sible,  although  the  paper  may  not  have  been  written  by  bim.(^]^ 
^Kq4^   Where  therefore  a^witness  has  attended  Chartist  ^meetings  for  the  purpos^^ 


of   obtaining  information  and  communicating  it   to  the  government, 
within  two'  hours  after  each  meeting  he  detailed  such  information  to  an  ii 
who  took  it  down  from  his  dictation,  and  some  of  the  accounts  were  read  over  to 
and  some  he  read  over  himself,  and  he  often  saw  what  the  inspector  wrote,  but 
not  see  all,  and  he  signed  all  the  papers ;  and  the  inspector  proved  that  he 
down  what  the  witness  said  as  nearly  as  possible,  and  read  the  whole  over  to 
witness ;  it  vms  held  that  the  witness  might  refresh  his  memory  by  these  papen. 
he  could  say  that  when  his  mind  was  so  full  of  the  circumstances,  he  aacertaii 

that  the  paper  correctly  detailed  them,  it  was  immaterial  whether  he  ascertained 

by  looking  at  the  paper  himself  or  by  hearing  it  read  over  correctly  by  anot^^i^ 
person. (>>)  So  where  a  capt^iin  produced  the  ship's  log,  which  was  written  by  -^ 
mate,  who  was  absent,  but  he  had  himself  read  the  log  about  a  week  after  it 
was  written,  when  the  matters  contained  in  it  were  fresh  in  his  mind,  and  he  ^^ 
thought  it  correct,  it  was  held  that  he  might  refresh  his  memory  by  it(/)         80 

(x)  Wood  r.  Cooper,  1  C.  &  K.  64:)  (47  E.  C.  L.  R.). 

(»/)  Whittiold  r.  Aland,  2  C.  &  K.  1015  (CI  E.  C.  L.  R  ),  Wilde,  C.  J.    No  date  is  ^Irea 
in  this  c(i!^t'. 

(z)  Reg.  r.  Stokes.  4  Cox  C.  C.  451,  W^illiams,  J.,  saying,  ^<  The  deposition  is  not   coji. 
temporiineoiis  with  tlic  facts  deposed  to,  and  does  not  fall  within  the  descriptioaof  memo, 
randa  and  entries  available  for  the  purpose  of  refreshing  a  witness's  memory."    In  tbig 
case  it  was  the  counsel  tor  the  prisoner  who  proposed  so  to  use  the  depositions.    In  Reg^, 
V.  Palmer,  T.  Cox  C.  C.  230,  Pollock,  C.  B.,  said,  "  A  deposition  is  not  the  witness's  oira 
memorandum,  made  by  him  contemporaneously  with  the  occurrence  of  the  facts  sttted 
there,  but  a  narrative  taken  down  by  somebody  else  from  a  statement  subsequently  mads 
by  him,  and,  therefore,  although  very  good  evidence  for  the  purpose  of  contradicting  hia, 
it  ditfers  from  the  principle  of  the  cases  that  relate  to  refreshing  the  memory." 

(a)  Reg.  V.  Williams,  6  Cox  C.  C.  343,  and  other  cases,  ante,  p.  492. 

(b)  Doe  n.  Perkins,  3  T.  R.  749;  Beech  v.  Jones,  5  C.  B.  69C  (57  E.  C.  L.  R) ;  s.P.,Oi 
the  authority  of  Doe  v.  Perkins.     Sec  Henry  v.  Lee,  2  Chit.  Rep.  124. 

!c)  Burrough  v.  Martin,  2  Campb.  112.     The  entries  were  in  a  log-book. 
d)  2  Phill.  Kv.  413,  citing  the  Duchess  of  Kingston's  case,  20  How.  Su.  Tr.  619tADdil 
other  cases.     In  Lawes  v.  Reed,  2  Lew.  152,  Alderson,  B.,  held  that  a  witness  roigbt  R* 
fresh  his  memory  from  the  notes  of  counsel  taken  on  his  brief  at  a  former  trial;  snd  hr 
mentioned  Balme  v.  Hutton,  where  a  witness  had  been  allowed  to  refresh  his  memory  ftw 
a  note  taken  by  Parke,  B.   He,  however,  observed  that  the  witness  must  aflerwardi  ip«* 
from  a  refreshed  memory,  and  not  merely  from  the  notes.     Reg.  c.  Phiipotts,  5  CoxC 
329,  8.  p.,  where  Krle,  J.,  said,  that  if  a  witness  looks  at  a  note  within  two  days,  U  ' 
been  held  sufiicient  to  entitle  him  to  refer  to  it  to  refresh  his  memory.     Reg.  v.  Bir 
Cox  C.  C.  11,  where  a  counsel  gave  evidence  from  his  notes  of  a  previous  trial. 

(e)  Reg.  V.  Mullins,  3  Cox  C.  C.  526,  Maule,  J.,  and  Wightman,  J. 

(/)  Anderson  v.  Whalley,  3  C.  &  K.  54,  Talfourd,  J.     See  Reg.  v.  Stokes,  4  C 
C.  451. 
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ere  an  editor  of  a  paper  proved  that  ao  article  on  the  weather  had  been  furnished 
a  gentleman,  who  was  in  the  habit  of  writing  such  articles  for  that  paper,  and 
t  the  manuscript  could  not  be  found,  and  the  writer  stated  that  he  had  no  recol- 
ion  of  having  furnished  the  particular  article,  but  that  the  statements  contained 
t^be  articles  he  had  furnished  were  invariably  true;  it  was  held  that  the  article 
rht  be  used  for  the  purpose  of  refreshing  his  memoTy.(g)  But  where  the  witness 
ther  recollects  the  fact,  nor  the  truth  of  the  account  in  writing,  and  the  writing 
i  not  made  by  him,  his  testimony,  so  fur  as  it  is  founded  on  the  written  paper, 
lid  be  objectionable  as  hearsay ;  the  witness  can  be  no  more  permitted  to  give 
ience  of  his  inference  from  what  a  third  person  has  written,  than  from  what  a 
rd  person  has  said.(A) 

t  has  been  held  that  a  witness  will  not  be  allowed  to  refresh  his  memory  with  a 
y  of  a  paper,  though  the  copy  was  made  by  himself,  and  though  the  writing 
;ht  have  been  used  for  the  purpose.  Thus  it  has  been  held  that  a  witness  cannot 
€8h  his  memory  by  a  copy  of  an  original  memorandum,  made  by  him  six  months 
iv  he  wrote  the  original,  although  the  original  was  so  covered  with  figures  as  to 
illegible.(»)  But  it  is  said  that  in  analogy  to  the  ordinary  rules  of  documentary 
Ience,  a  copy  may  be  used  to  refresh  the  memory,  on  proof  that  the  original  is 
.(y)  And  two  cases  are  reported  where  it  is  said  to  *have  been  hjld  r*KOK 
I  a  witness  might  refresh  his  memory  by  a  copy.(A:)  And  where  a  memo-  *- 
dum  was  made  by  a  witness  at  the  time  on  a  rough  piece  of  paper,  and  he  copied 
at  more  neatly,  it  was  held  that  he  might  refresh  his  memory  by  the  copy.(/) 
d  where  a  clerk  to  a  tradesman  entered  the  transactions  in  trade  as  they  occurred 
»  a  waste-book  from  his  own  knowledge,  and  the  tradesman  copied  the  entries 
'  bj  day  into  a  ledger,  in  the  presence  of  the  clerk,  who  checked  them  as  they 
'e  copied ;  it  was  held  that  the  clerk  might  use  the  entries  in  the  ledger  to  refresh 
memory,  although  the  waste-book  was  not  produced,  nor  its  absence  accounted 
;  as  the  entries  in  the  ledger  were  in  the  nature  of  entries  made  by  the  clerk 
ii8elf.(m)  A  witness  cannot  refresh  his  memory  by  extracts  made  by  another 
'8on  from  minutes  or  memoranda  made  by  the  witness  himself.(n) 
[t  18  Dot  essential  that  the  memorandum  should  have  been  contemporary  with  the 
t;  it  seems  to  be  sufficient  if  it  has  been  made  by  the  witness,  or  by  another  with 
I  privity,  at  a  time  when  the  facts  were  fresh  in  the  recollection  of  the  witness, 
1  that  the  reading  such  memorandum  restores  the  recollection  of  the  fact  which 
i  faded  in  the  memory  or  enables  him  to  swear  to  the  truth  of  the  fact.(o)  When 
ritoesB  refreshes  his  memory  from  memorandums,  it  is  always  usual,  and  very 

»  Topham  o.  M'Gregor,  1  G.  &  K.  320  (47  B.  C.  L.  R.),  Rolfe,  B. 
[k)  2  Pbill.  Ev.  413. 

[i)  Jones  p,  Stroud,  2  C.  &  P.  196  (12  E.  C.  L.  R.),  Best,  C.  J. 
[j)  I  Stark.  Ev.  179,  and  see  2  PhiU.  Et.  416. 

[k)  Tanner  v.  Taylor,  cited  in  Doe  v.  Perkins,  3  T.  R.  749,  where  a  witness  produced  a 
}j  of  a  day-book  which  he  had  Left  at  home ;  and  Legge,  B.,  held  that  if  he  could  swear 
litively  to  the  delivery  from  recollection,  and  the  paper  was  only  to  refresh  his  memory, 
might  make  oath  of  it;  but  if  he  could  not  from  recollection  swear  any  further  than  as 
ding  the  matters  entered  in  the  book,  then  the  original  should  have  been  'produced. 
d  Aoooymous,  1  Lew.  101,  where  Bayley,  J.,  is  reported  to  have  held  that  a  witness 
iDOt  give  a  copy  of  a  shop-book  in  evidence  to  prove  facts  contained  in  the  shop-book, 
I  if  he  was  originally  acquainted  with  the  facts  he  might  refer  to  such  copy  to  refresh 
memory. 

/)  R«g.  o.  Duffield,  5  Cox  C.  C.  404.  It  is  plain  that  where  a  copy  is  made  whilst  the 
tters  are  fresh  in  the  memory  of  the  witness,  it  may  just  as  well  be  used  to  refresh  the 
mory  as  if  it  were  the  original.  Suppose  the  witness  made  two  memoranda  whilst  the 
.ttcrs  were  fresh  in  his  memory,  either  might  be  so  used. 

;»)  Burton  p.  Plummer,  2  A.  k  E.  341  (29  E.  C.  L.  R.).  In  this  case,  Patteson,  J.,  said, 
*he  copy  of  an  entrjr,  not  made  by  the  witness  contemporaneously,  does  not  seem  to  me 
be  admiMible  for  the  purpose  of  refreshing  a  witness's  memory.  The  rule  is,  that  the 
It  evidence  roust  be  produced,  and  that  rule  appears  to  me  to  be  applicable,  whether 
I  p*per  be  produced  as  evidence  in  itself^  or  used  merely  to  refresh  the  memory." 
in)  3  PhiU.  Bv.  414,  citing  a  case  mentioned  by  Lord  Kenyon,  G.  J.,  in  Doe  v.  Perkins, 
r.  R.  752. 
(e)  1  Stork.  Ev.  177 ;  2  Phill.  Ev.  414. 
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reasonable,  that  the  adverse  counsel  should  have  an  opportunity  of  looking  at  them, 
when  he  is  cross-examining  the  witnes8.(p) 

A  writing  cannot  bo  used  to  refresh  the  memory,  if  it  appears  to  have  been  made 
for  the  purpose  of  the  c^use.  Thus  where  a  witness  refreshed  her  memory  by 
papers  in  her  own  handwriting,  some  of  which  were  in  the  form  of  a  deposition, 
which  was  drawn  by  the  plaintiff's  solicitor,  whom  she  had  requested  to  digest  her 
^^op-1  *n()tes  and  reduce  them  to  some  order ;  and,  afler  he  had  done  so,  she 
^  transcribed  and  altered  them  wherever  it  was  necessary,  to  make  them  con- 
sistent with  her  meaning ;  it  was  held  that  she  ought  not  to  have  been  allowed  to 
refresh  her  memory  by  these  notes. (j) 

The  general  rule  is,  that  a  witness  mtist  not  be  examined  as  to  his  opinion,  for  his 
testimony  must  be  confined  to  evidence  of  facts  ;  but  in  questions  of  skill  and  judg- 
ment, men  of  science  or  experience  are  allowed  to  give  evidence  of  their  opinion.* 
Thus  in  a  civil  case,  in  an  inquiry  as  to  an  embankment  choking  up  a  harbor,  an 
engineer  has  been  admitted  to  prove,  from  his  own  experiments,  what  were  the 
effects  of  natural  causes  upon  that  particular  harbor,  and  on  other  harbors  similarly 
situated  on  the  same  coast,  and  that  the  removal  of  the  bank  would  not,  in  his 
opinion,  restore  the  harbor.(r)     So  shipbuilders  have  been  admitted  to  state  their 

(p)  By  Eyre,  C.  J.,  in  Hardy's  case,  24  How.  St.  Tr.  824;  2  Phill.  Ev  .411 ;  Sinclair  r.  . 
Stevenson,  1  C.  &  P.  582  (12  E.  G.  L.  R.).     But  if  a  paper  is  pot  into  a  witness's  bandit 
merely  to  prove  a  handwriting:,  the  other  side  have  no  right  to  see  it:  Ibid.,  per  Best,  C.^ 
J.     If  a  counsel,  in  cross-examination,  put  a  paper  into  the  witness's  hand  to  refresh  hitt 
memory,  the  opposite  counsel  has  a  right  to  look  at  it,  without  being  bound  to  read  it  i*-^  ^| 
evidence.     And  he  may  also  ask  the  witness  when  it  was  written,  without  being  bound  t.^      ^ 
read  it:  Rex  v.  Ramsden,  2  C.  &  P.  604  (12  E.  C.  L.  R.),  bv  Lord  Tenterden  ;  Howard 
Canfield,  5  D.  P.  R.  417. 

(g)  Anonymous,  cited  in  Doe  v.  Perkins,  3  T.  R.  752.     The  case   was  in  chancery,  a 
the  Lord  Chancellor  suppressed  the  depositions.     In  Skeinkeller  i*.  Newton,  9  C.  &  P.  3r 
(38  E.  0.  L.  R.),  a  similar  objection  was  made,  but  the  point  decided  was  that  the  pap 
was  not  written  near  enough  to  the  transaction. 

(r)  Fblkcs  v.  Chad,  MS.,  1  Phill.  Ev.  291,  7th  ed.,  cited  by  Buller,  J.,  in  GoodUtle  v,  B 
ham,  2  T.  R.  498.     So  the  opinion  of  a  person  conversant  with  the  business  of  insura 
may  be  asked  as  to  whether  the  communication  of  particular  facts  would  have  varied 
terms  of  insurance,  though  not  what  what  his  conduct  would  have  been  in  the  partic 

^  A  party  is  not  entitled  to  ask  the  opinion  of  a  professional  witness  upon  any  qoesL^^Btjoo 
except  one  of  skill  or  science:  People  t>.  Bodine,  1  Denio  281.  A  witness,  Dot  a  pra'  ^^feg. 
sional  man,  may  give  his  opinion  In  evidence  in  connection  with  the  facts  upon  which  lij^ 

opinion  iii  founded  and  as  derived  from  them  ;  though  he  could  not  be  allowed  to  give  -^k:  iiig 

opinion  founded  upon  facts  proved  by  other  witnesses:  Morse  v.  Crawford,  17  Verm. 499. 

The  opinions  of  witnesses  that  a  house  is  a  nuisance  as  it  is  kept,  is  incompetent  to  estal 
the  fact  that  it  is  a  nuisance :  Smith  v.  Comm.,  (>  B.  .Mon.  21.     As  to  when  the  opinioi 
experts  are  evidence  and  the  etfect  of  such   evidence,  see  State  v.  Clark,  12  Ired. 
Those  who  testify  to  these  opinions  must  be  experts:  State  v.  Cheek,  13  Ired.  114;  M'l 
V.  State,  IG  Ala.  672  ;  Laning  v.  State,  1  Chand.  178,  264     Experts  are  not  allowed  to 
their  opinions  on  the  case  when  its  facts  are  controverted ;  but  counsel  may  put  to  "CAeiii 
a  state  of  facts  and  ask  their  opinions  thereon :  U.  S.  v.  M'Glue,  1  Curtis  C.  C.  1.    Ava  ex. 
perienced  physician,  after  having  made  a  post-mortem  examination  of  the  body  of  a  fevns/e, 
may,  as  an  expert  oflfer  his  opinion  as  to  whether  she  had  been  pregnant,  and  what  ira^ 
the  cause  of  her  death  :  State  v.  Smith,  32  Maine  369.     The  opinion  of  a  witness,  on  « 
question  not  involving  medical  skill  or  science,  is  inadmissible  as  evidence:  Woodio  ». 
People,  1  Parker  C.  R.  464.     A  physician  cannot  be  asked  his  opinion  as  an  expert  as  to 
whether  a  rape  could  have  been  committed  in  a  certain  way,  if  the   question  is  not  ooe 
which  it  requires  professional  knowledge  to  decide:  Cook  v.  State,  4  Zabr.  843.    A  son 
geon  is  not  competent  to  give  an  opinion  as  an  expert  as  to  the  probable  position  of  tke 
body  of  the  deceased  when  struck  :  Kennedy  v.  People,  39  N.  Y.  245.     As  to  who  are  ei- 
perts,  see  Hartung  v.  People,  4   Parker  C.  R.  319;  State  v.  Henkle,  6  Clarke  380;  Sbeltos 
t'.  State,  34  Texas  662  :  Moon  r.  State.  17  Ohio  St.  521 ;  SUte  v.  Ward,  39  Verm.  225;  Kei- 
dall  r.  May,  10  Allen  59;  Caleb  r.  State,  39  Miss.  721  ;  Pickard  v.  Bailey,  6  Foster  152; 
State  V.  Fetter,  25  iowa  07. 

Evidence  of  scientific  persons  as  to  distinction  between  stains  of  human  blood  ui 
those  of  animals  is  admissible:  State  v.  Knight,  43  Maine  11. 

It  is  proper  to  interrogate  a  witness  who  observed  thti  operations  of  a  crowd  who  fol- 
lowed and  killed  a  person,  whether  he  discovered  any  difference  of  parpose  among  tlMM 
forming  the  crowd:  Brennan  v.  People,  15  111.  511. 
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opinion  on  the  sea-worthioess  of  a  ship,  from  examiniDg  a  survey,  which  had  been 
taken  bj  others,  and  at  which  they  were  not  present. (s)  Where  the  question  is, 
whether  a  seal  has  been  forged,  seal-engravers  may  be  called  to  show  the  difference 
between  a  genuine  impression  and  that  supposed  to  be  false.(/)  So  on  an  indict- 
ment for  forging  a  will,  which,  together  with  writings  in  support  of  it,  it  was  sug- 
gested had  been  written  over  pencil  marks  which  had  been  rubbed  out ;  an  engraver 
who  had  examined  the  paper  with  a  mirror  and  traced  the  pencil  marks,  was  held 
competent  to  give  evidence  of  what  he  had  discovered  upon  such  examination. (u) 
80  in  several  cases  where  the  genuineness  of  certain  handwriting  has  been  in  ques- 
tion, persons  skilled  in  the  examination  of  handwriting,  and  in  the  detection  of 
finrgerics,  as  inspectors  of  franks,  and  clerks  of  the  post  office,  have  been  allowed  to 
state  their  opinion  whether  a  particular  writing  is  in  a  genuine  or  imitated  char- 
Beter.(t7)  But  the  authority  of  these  cases  has  been  shaken  by  the  case  of  Gumey 
▼.  Ijanglands^{w)  in  which  an  issue  having  been  directed  to  satisfy  the  Court  of 
King's  Bench  as  to  the  forgery  of  a  signature  to  a  warrant  of  attorney;  Wood,  B., 
refused  to  admit  the  evidence  of  an  inspector  of  franks  at  the  post  office,  who,  r;|cK07 
having  never  seen  the  party  write,  was  called  to  prove,  from  his  ^knowledge  ^ 
of  handwriting  in  general,  that  the  signature  in  question  was  not  a  genuine  signa- 
ture, but  an  imitation.  On  a  motion  for  a  new  trial,  the  court  refused  to  disturb 
the  verdict,  some  of  the  judges  expressing  doubts  whether  the  evidence  was  admis- 
sible, and  all  of  them  considering  it,  if  admissible,  not  entitled  to  any  weight.(a;) 

In  criminal  cases,  the  opinions  of  medical  men  of  science  are  very  frequently 
Bmployed  as  evidence.^  A  physician  who  has  not  seen  the  patient,  may,  after 
hearing  the  evidence  of  others,  be  called  to  prove,  on  his  oath,  the  general  effect  of 
the  disease  described  by  them,  and  its  probable  consequences  in  the  particular  case.(^) 
The  testimony  of  medical  men  is  constantly  admitted  with  respect  to  the  cause  of 
disease,  or  of  death,  in  order  to  connect  them  with  particular  acts,  and  as  to  the 
general  sane  or  insane  state  of  the  mind  of  the  patient,  as  collected  from  a  number 
nf  circamstances.  Such  opinions  are  admissible  in  evidence,  although  the  pro- 
Eessional  witnesses  found  them  entirely  on  the  facts,  circumstances,  and  symptoms 
Bstablished  by  others,  and  without  being  personally  acquainted  with  the  facts. (2) 
Thus  where  on  a  trial  for  murder  the  medical  witnesses  called  on  the  part  of  the 
proeeention  ascribed  the  death  to  strangulation,  other  medical  men  called  on  behalf 
of  the  prisoner  were  allowed  to  give  their  opinion  that,  from  the  evidence  they  had 


:  Bertbon  v.  Longhman,  2  Stark.  N.  P.  C.  258  (3  E.  G.  L.  R.) ;  Holroyd,  J.,  but  see 
eofifra,  Durrell  r.  Bederley,  Holt  N.  P.  C.  286,  by  Gibbs,  C.  J. 

(•)  Thornton  v.  Royal  Exchange  Assurance  Company,  Pcake  N.  P.  C.  25 ;  Chaurand  v. 
Angerstein,  Ibid.,  4.3 ;  Beck  with  v.  Sydebotham,  I  Campb.  117.  See  Alcock  v.  Royal  Ex- 
change Assurance  Company,  13  Q.  B.  292  (66  E.  C.  L.  R.),  where  evidence  that  a  captain 
^vas  addicted  to  drunkenness  was  held  admissible  in  order  to  show  that  he  was  incapable 
of  exercising  a  sound  judgment  in  selling  a  ship. 

{t)  By  Mansfield  in  Polkes  v.  Chad,  ubi  supra. 

(v)  Reg.  r.  Williams,  8  G.  &  P.  434  (34  E.  G.  L.  R.),  Parke,  B.,  after  consulting  Tindal, 
C  J. 

(v)  Ooodtitle  r.  Brabam,  4  T.  R.  497  ;  Rex  v.  Gator,  4  Esp.  N.  P.  G.  117,  145  ;  Stranger 
».  S^rle,  1  Esp.  14. 

{w)  5  B.  &  A.  330  (7  E.  G.  L.  R.),  ante^  vol.  2,  p.  819,  and  see  Doe  d.  Mudd  v.  Sucker- 
YDore,  ante,  p.  363. 

(x)  See  also  the  case  of  Gary  v.  Pitt,  Peake  Ev.  App.  84,  in  which  Lord  Kenyon  refused 
to  receive  the  evidence  of  an  inspector  of  franks  at  the  post  otfice,  as  to  whether  he  thought 
the  defendant's  acceptance  a  genuine  handwriting  or  otherwise;  and  his  lordship  said  that 
thoiigh  sQcb  evidence  was  received  in  Revett  v.  Braham,  he  had  in  his  charge  to  the  jury 
laid  DO  stress  upon  it.  Mr.  Baron  Wood,  in  his  report  in  the  case  of  Gurncy  v.  Langlands, 
obterved,  **  Opinions  of  skilful  engineers,  mariners,  &c.,  may  be  given  in  evidence  on  mai- 
lers depending  upon  skill,  viz.,  as  to  what  effect  an  embankment  in  a  particular  situation 
iBaj  hare  upon  a  harbor,  or  whether  a  ship  has  been  navigated  skilfully  ;  because  in  such 
casei  the  witness  has  a  knowledge  of  the  alleged  cause,  and  his  skill  enables  him  to  judge 
msd  form  a  belief  to  that  effect." 

(jr)  Peake  Et.  190.  (z)  1  Stark.  Ev.  175. 

^  At  to  medical  experts,  see  State  v.  Windsor,  5  Ilarring.  512  ;  State  v.  Terrell,  12  Rich. 
(tew)  331 ;  Sute  v.  Shippey,  10  Min.  223 ;  Comm.  v.  Rich,  14  Gray  335 ;  Stephens  v. 
People,  4  Parker  C.  R.  396;  Wilson  v.  People,  Ibid.  619;  Livington^s  case,  14  Grait.  592. 
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heard  upon  the  trial,  the  death  did  Dot  arise  from  straDgulation,  ahhoogh  they  bad 
not  seen  the  body  of  the  deceased,  and  had  no  means  of  forming  a  judgment  of  the 
cause  of  his  death  except  from  the  evidence  given  in  court.(a)  So  in  prosecutions 
for  murder,  medical  men  have  been  allowed  to  state  their  opinion,  whether  the  wounds 
described  by  witnes8?8,  wore  likely  to  be  the  cause  of  death. (&^  So  in  a  case  of 
murder,(c)  where  the  defence  was  insanity,  the  twelve  judges  were  unanimous  in 
thinking  that  a  witness  of  medical  skill  might  be  asked,  whether  in  his  judgment, 
such  and  such  appearances  were  symptoms  of  insanity,  and  whether  a  long  fast, 
followed  by  a  draught  of  strong  liquor,  was  likely  to  produce  a  paroxysm  of  that 
disorder  in  a  person  subject  to  it.  But  several  of  the  judges  doubted  whether  the 
witness  could  be  asked  his  opinion  on  the  very  point  which  the  jury  were  to  decide, 
viz.,  whether  from  the  other  testimony  given  in  the  case,  the  act  as  to  which  the 
^-oQ-i  prisoner  was  charged  was,  in  his  opinion,  an  act  of  insanity.(c/)  And  it  has 
^  been  since  held  that  a  physician  *who  had  heard  the  whole  evidence  on  a 
trial  for  murder  might  be  asked  whether  the  facts  and  appearances  proved  showed 
symptoms  of  insanity. (<>) 

A  person  of  experience  in  the  profession  of  the  law  of  another  country  may  state 
his  opinion,  what,  according  to  the  law  of  that  country,  would  be  the  legal  effect  of 
the  facts  previously  spoken  to  by  the  witnesses,  taking  the  facts  to  be  aecurat€.(/) 

It  is  usual  for  the  court,  at  the  instance  of  either  party,  in  criminal  as  well  is 
civil  cases,  to  make  an  order  that  the  witnesses  intended  to  be  examined  on  either 
side,  shall  remain  out  of  court  during  the  examination  of  the  other  witnesses  ;(i/)  tad 
it  was  formerly  held  that  if  any  person  were  present  contrary  to  that  order,  he  could 
not,  on  any  account,  be  permitted  to  be  examined,(/<)  although  he  were  the  attoraiey 
in  the  cause  ({)     But  an  attorney  was  not  within  the  rule,  and  might  remain,  and    ^ 

still  be  admissible  as  a  witness,  his  assistance  being  in  most  cases  absolutely  neces 

sary  to  the  proper  conduct  of  a  cause.(y)  And  it  used  to  be  considered  that  it 
in  the  discretion  of  the  judge  whether  he  would  allow  the  witness  to  be  examim 
if  he  had  been  in  court  in  defiance  of  an  order  to  withdraw.(A*)  But  it  is  noi^^ 
clearly  settled  that  the  court  cannot  lawfully  refuse  to  permit  the  examination  of  th^^ 
witness,  though  he  may  be  fined  for  disobeying  the  order  to  leave  the  court  ;(/j  aQ(^^ 
his  wilful  disobedience  of  the  order  may  afford  matter  of  remark  on  the  value  ac::^ 
his  t»38timony.* 

A  prosecutor  merely  as  such  has  a  right  in  a  criminal  case  to  remain  in  court,  bc^ 

(a)  Rex  V.  Shaw,  MSS.,  C.  S.  G.  cor.  Patteson,  J. ;  s.  c,  6  C.  k  P.  372  (25  B.  C.  L.  R.)         ^ 

(b)  I  Phill.  Ev.  290,  7th  ed.  (c)  Rex  v.  Wright,  R.  k  R.  456. 

(d)  It  seems  that  in  Reg.  v.  M'Naghten,  10  CI.  &  F.  200,  such  questioDS  were  allowed 
be  asked :  29  Law  Mag.  39G.     See  vol.  1,  p.  19. 

{e)  Rex  V.  Searle,  I  M.  &  Rob.  75. 

(/)  Rex  V.  Wakefield,  cor.  Hullock,  B.,  Murray's  cd.,  p.  238,  in  which  case  a  gentlem  .^m 
at  the  Scotch  bar  was  examined  as  to  whether  the  marriage,  as  proved  by  the  witness^  -^ 
would  be  a  valid  marriage  according  to  the  Scotch  law.     See  ante^  p.  344. 

(g)  The  order  is  made,  on  the  application  of  a  prisoner  as  an  indulgence,  not  as  a  b^b  i 
ter  of  right:  1  Chit.  Cr.  L.  618 ;  1   Burn.  Just.  tit.  Evidence,  p.  999. 

(h)  Attorney-General  v.  Bulpit,  9  Price  4. 

(»■)  Rex  V.  Webb,  cor.  Best,  J.,  MS.,  Mann.  Dig.  p.  324. 

Ij)  Pomeroy  v.  Baddeley,  R.  &  M.  N   P.  C.  430,  Littledale,  J.;  Everett  r.  Lowdbaii=^, 
C.  &  P.  91  (24  E.  C.  C.  R.),  Bosanquct,  J.     And  it  is  now  the  ordinary  course  to  pero^Bsit 
not  only  attorneys,  but  professional  or  scientific  persons,  to  remain  in  court,  the  rule  be=-     io| 
considered  as  not  applying  to  witnesses  of  those  descriptions.     C.  S.  G. 

{k)  Parker  v.  M'William,  7  Bingh.  R.  683  (19  E.  C.  L.  R.) ;  Beamon  v.  Ellice,  4  G.  i^-      P. 
585  (19  E.  C.  L.  R.),  Taunton,  J. ;  Rex  v.  Colley,  M.  k  M.  329,  where  Littledale,  J.,  k-  ^ler 
consulting  Gaselee,  J.,  said  it  depended  on  the  circumstances  of  the  case  whether  sue  T^^  a 
witness  ought  to  be  examined.     In  Rex  v.  Wylde,  6  C.  &  P.  o80  (25  E.  G.  L.  R.),  ParL  ^  J^ 
A.  J.,  rejected  a  witness,  saying,  ''  I  will  always  in  a  criminal  case  reject  a  witoesi        re- 
maining in  court  after  all  the  witnesses  on  buth  sides  have  been  ordered  to  leave  it.'' 

(/)  Cobbett  V.  Hudson,  1  E.  &  B  11  (12  E.  C.  L.  R.) ;  Chandler  v.  Home,  2  U,  k  K2o6. 
423,  where  Erskine,  J.,  said  that  it  was  now  settled  and  acted  upon  by  all  the  judges  ^kMt 
the  judge  has  no  right  to  exclude  the  w^itness. 


>  A  bystander,  or  a  witness  not  ordered  to  remain  out  of  court,  may  be  called  to  inp^acA 
the  credit  of  a  witness  who  is  examined  separately :  Wood  v.  M'Pheron,  Peck'i  B1  36i. 
See  coutra.  State  v.  Sparrow,  2  Murphy  487. 
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he  is  to  be  examined  as  a  witness,  the  court  will  order  him  to  leave  the  court  as 
U  as  the  other  witnesses. (m) 

[t  sometimes  happens  that  it  is  desirable  that  an  argument  as  to  the  evidence  of 
ritoess  should  not  be  heard  by  him,  and  in  such  a  case  it  is  almost  a  right   r;|cROQ 
the  party  desiring  it  to  have  *the  witness  out  of  court  while  a  discussion   ^ 
zoing  on  as  to  his  evidence. (n) 

(7pon  a  trial  of  a  misdemeanor,  the  defendant  is  not  entitled  to  the  assistance  of 
insel  to  cross-examine  witnesses,  when  he  reserves  to  himself  the  right  of 
Iressing  the  jury;  but  counsel  may  argue  for  him  any  points  of  law  that  arise 
I  may  suggest  the  questions  to  be  put  to  the  jury.(o) 

rhough  the  counsel  for  the  prosecution  has  closed  his  case,  and  the  counsel  for 
i  prisoner  has  taken  an  objection  as  to  a  defect  in  the  evidence,  the  judge  is  at 
3rty  to  make  any  further  inquiry  of  the  witnesses  he  thinks  fit,  in  order  to  answer 
i  objection.  In  Rex  v.  Remnant^(p)  on  a  case  reserved  for  the  opinion  of  the 
Iges,  none  of  them  seemed  to  have  any  doubt  but  that  it  was  competent  and 
>per  for  the  judge  to  do  so.* 

Sec,  III — IIow  the   Credit  of  Witnesses  may  he  impeached. 

Fhkre  are  four  methods  by  which  a  person  may  impeach  the  credit  of  a  witness 

0  is  called  against  him,  besides  the  disproval  of  the  facts  stated  by  the  witness. 
By  cross  examination.  2.  By  proof  of  statements  made  by  him  previous  to  his 
imiDation,  inconsistent  with  his  present  evidence.  3.  By  proof  of  his  acts  and 
;larations  touching  the  matters  in  issue.  4.  By  general  evidence  of  his  character. 
L  As  to  impeaching  the  credit  of  a  witness  by  cross-examination.  If  a  witness 
asked  a  question,  for  the  purpose  of  showing  him  unworthy  of  credit,  the  answer 
which  has  a  tendency  to  expose  him  to  a  penally,  or  to  any  kind  of  punishment, 
to  a  criminal  charge  (as,  for  instance,  if  he  be  asked  whether  he  has  been  guilty 
theft,  fraud,  or  any  offence  subjecting  him  to  a  penalty  or  criminal  proceeding), 
is  Dpt  obliged  to  answer.(a)'     So  far  has  this  principle  been  carried,  that  in 

m)  Regr.  v>  Newman,  3  C.  ft  K.  252,  Lord  Campbell,  G.  J.     In  Charnock  v.  Dewings,  3 

h  K.  37S,  Talfourd,  J.,  held  that  he  had  no  authority  in  a  civil  giiit  to  order  the  parties 

the  suit  to  leave  the  court  as  long  as  they  behaved  themselves  with  propriety.     See 

fe  V.  Isaacson,  I  F.  &  F.  194. 

n)  Reg.  r.  Murphy,  8  C.  &  P.  297  (34  E.  C.  L.  R.),  Coleridjre,  J. 

o)  Rex  V.  White,  3  Campb.  98,  Lord  Ellenborough  ;  Rex  v.  Parkins,  R.  k  M.  N.  P.  C.  166, 

bott,  G.  J. 

p)  R.  k  R.  136. 

a)  See  the  cases  collected,  2  Phill.  Ev.  417  ;  I  Stark.  Ev.  190.    See  also  ante,  p.  525,  as 

the  obligation  to  answer  where  the  ani^wer  might  subject  to  a  civil  suit.     The  protec- 

D  is  not  confined  to  questions  where  the  answer  would  lead  to  an  immediate  conclusion 

grailt,  but  extends  to  all  questions  that  tend  to  criminate  the  witness,  "  and  the  reason 

that  the  party  would  go  from  one  question  to  another;  and  though  no  question  might 

asked,  the  answer  to  which  would  directly  criminate  the  witness,  yet  they  would  get 

>agb   from  him  whereon  to  found  a  charge  against  him."     Per  Lord  Tentcrden,  G.  J., 

x  p.  Slaney,  5  (.-.  k  P.  213  (24  E.  G.  L.  K.).     Thus  where  a  witness  in  an  action  by  the 

torsee  against  the  drawer  of  a  bill,  where  the  defence  was  usury,  was  asked  whether  the 

1  bad  ever  been  in  his  possession  before,  and  the  witness  said  he  thought  his  answer 
aid  have  a  tendency  to  convict  him  of  the  offence  of  usury,  for  which  he  has  been  in- 
ted,  it  was  held  that  he  was  not  bound  to  answer  the  question  :  Gates  r  Ilardacre,  3 
ant.  424. 

The    court  have  an   unlimited*  right   to   interrogate   witnesses :    Epps   v.    State,    19 
o.  102. 

'  As  to  the  privilege  of  a  witness  to  refuse  to  answer  any  question  tending  to  criminate 
dUgrace  him,  see  Ward  r.  People,  3  Hill  395  ;  State  v.  Douglass,  1  .Mo.  374  ;  Ward  v. 
it€,  II  Ibid.  98  ;  Gomm.  v.  Howe,  13  Gray  26;  Newcomb  v.  State,  37  Miss.  383  ;  Ruther- 
d  tr..Comm.,  2  Met.  (Ky.)  387  ;  State  v.  Wilson,  8  Glark  407;  People  r.  Garroll,  3  Parker 
R.  73  ;  Hill  v.  State,  4  Ind.  112  ;  Alderman  v.  People,  4  Mich.  414  ;  People  v.  Christie,  2 
rker  C.  R.  579 ;  Pleasant  v.  State,  15  Ark.  624  ;  Pinkard  r.  State,  30  Geo.  757 ;  State  f. 
irshall,  36  Mo.  400;  Gomm.  r.  Reid,  1  Gampb.  182  ;  People  r.  Kelley,  24  N.  Y.  74;  State 
DaTidsoD,  67  N.  G.  119.  The  court  has  a  wide  discretion  as  to  questions  tending  to  de- 
■de  bat  not  to  criminate  the  witness :  State  v.  Belansky,  3  Min.  246.  A  witness  who 
elines  to  answer  on  the  ground  that  the  answer  may  tend  to  criminate  him,  must  state 
id#r  oath  that  he  believes  that  would  be  the  tendency  of  the  answer.     And  after  that 
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an  action  for  a  libel,  which  was  published  by  the  defendaDt  in  a  voluDtary  affidavit 
*^401  ^^^^^  extrajudicially  before  a  uiagiHtrate.  it  was  held   that  the  magistrate's 
^  clerk  wus  not  bound  to  answer  whether  he  *wrote  the  affidavit,  and  delivered 
it  to  the  magistrate;  because,  as  it  was  said,  the  bare  copying  out  of  a  libel  is  crimi- 
nnl.(/>)     So  a  witness  is  not  bound  to  answer  whether  he  wrote  an  advertisemeot 
referring  to  libellous  letters  which  a  prosecutor  had  received ;  and  though  he  is 
bound  to  answer  whether  he  knows  in  whose  handwriting  it  is.  he  is  Dot  bound  to 
name  the  person,  as  it  may  be  himself.(r)     An  accomplice  who  is  admitted  to  gire 
evidence  against  his  associate  in  guilt,  though  bound  to  make  a  full  and  fair  con- 
fession of  the  whole  truth  respecting  the  subject-matter  of  the  prosecution,  is  not 
bound  to  answer  with  respect  to  his  share  in  other  offences,  in  which  he  wasDOt 
concerned  with  the  prisoner ;  for  he  is  not  protected  as  to  such  offences.(rf)    So  a 
witness  in  custody  upon  a  charge  of  felony  cannot  be  asked,  "  Have  you  notwu/ 
that  you  committed  the  offence  for  which  you  are  now  in  custody  V\e)     So  where  i 
witness  stati^d  that  he  was  in  a  room  which  he  had  let  to  a  club  on  a  night  on  which 
it  was  alleged  that  money  had  been  lost  by  gaming ;  it  was  held  he  was  not  booDd 
to  answer  the  question,  "  Was  there  a  roulette  table  in  the  room  ?"  as  his  answer 
might  tend  to  involve  him  in  the  danger  of  being  indicted  as  the  keeper  of  a  commoD 
gaming  house.(/')     But  although  a  witness  is  not  compellable  to  answer  qaenionB 
of  this  description,  it  should  seem  that  such  questions  may  legally  be  asked.(^) 

It  has  been  laid  down,  and  seems  now  to  be  considered  to  be  settled,  t hit  to 
entitle  a  party  called  as  a  witness  to  the  privilege  of  silence,  the  court  must  see 
from  the  circumstances  of  the  case,  and  the  nature  of  the  evidence  which  the  witnea 
is  called  to  give,  that  there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer. (/i) 

(//)  Malonej  v.  Bartloy,  3  Campb.  210  ;  Rex  v.  Slaney,  5  C.  A  P.  213  (24  E.  C.  L.  B.). 

(c)  Rex  V.  Slaney,  5  0.  &  P.  2 IS,  Lord  Tenterden,  C.  J. 

(d)  West's  case,  MS.,  2  Phill.  Ev.  419. 

(e)  Rex  r.  Pegler,  5  G.  &  P.  521,  Park.  J.  A.  J.,  and  Littledale,  J. 
(/)  Fisher  r.  Ronalds,  15  C.  B.  762  (74  K.  C.  L.  R.). 

(y)  See  the  observations  of  the  judges  in  Rex  v  Watson,  2  Stark.  149 ;  Rex  ».  Holding 
and  Wade,  0.  B.  1821,  cor.  Bayley,  J.,  MS.,  Archb.  Crira.  PI.  238  ;  a.  c  ,  1  Archb.  Prtct. 
193  ;  Harris  v.  Tippet,  2  Campb.  G37,  Lawrence.  J.  ;  Confrd,  Rex  r.  Lewis,  4  Esp.  N.  P.  C^- 
225;  M'Bride  v.  M'Bride,  Ibid.  242;  but  see  2  Phill.  Ev.  426.  Indeed,  if  the  impatttioo 
contained  in  a  question  is  so  connected  with  the  inquiry  and  the  point  in  issue,  that  the 
fact  may  be  prove«l  by  other  evidence,  and  the  adverse  party  intends  to  call  witnessei  for 
that  purpose,  the  witness  proposed  to  be  discredited  mit*(  be  asked  whether  he  has  bf" 
guilty  of  the  offence  imputed, />o«<,  p.  548.  And  Lord  Tenterden  has  ruled  that  theconn- 
sel  in  a  cause  have  no  right  to  object,  in  favor  of  a  witness,  that  the  answer  to  a  particU' 
lar  question  renders  him  liable  to  punishment  or  forfeiture;  such  objectioa  belongs  to  the 
witness  unly :  Thomas  v.  Newton,  M.  k  .M.  48,  note  {a)  to  East  o.  Chapman. 

(h)  Reg.  V.  Boyes,  I  B.  &  S.  311  (lOl  E.  C.  L.  R.) ;  Osborn  »•.  London  Dock  Co.,  lOKxcb 
R.  098,  where  Parke,  B  ,  said  that  this  was  the  opinion  of  the  majority  of  the  judges  in 
Reg.  V.  Garbett,  1  Den.  C.  C.  23«.  But  that  report  expressly  states  that  the  majority  of 
the  judges  ''  did  not  decide,  as  the  case  did  not  call  for  it,  whether  the  mere  decUntjoi 
of  the  witness  on  oath  that  he  believed  that  the  answer  would  tend  to  criminate  hiBi 
would  or  would  not  be  sufficient  to  protect  him  from  answering."  See  also  ex  parte  Fe^ 
nandez,  10  C.  B.  3  (70  E.  C.  L.  R.),  and  Bartlett  r.  Lewis,  12  C.  B.  (N.  S.)  249  (104B.C.L. 
R.).  In  Fisher  v.  Ronalds,  12  C.  B.  762  (74  E.  C.  L.  R.),  Jervis,  C.  J.,  and  Manle,  J.i»- 
pressed  strong  opinions  that  it  was  for  the  witness  and  not  for  the  judge  to  detemise 
whether  the  answer  might  tend  to  criminate.  Maule,  J  ,  said,  '^It  is  the  witness  who  ii 
to  exercise  his  discretion,  not  the  judge.  The  witness  might  be  asked,  ^  Were  you  in  Loo- 
don  such  a  day?'  and  though  apparently  a  very  simple  question,  be  might  hare  good  rea- 
son to  object  to  answer  it,  knowing  that,  if  he  admitted  that  he  was  in  London  on  tbst 
day,  his  admission  might  complete  a  chain  of  evidence  against  him  which  would  lead  to 
his  conviction.     It  is  impossible  that  the  judge  can  know  anything  about  that.  The  pri^i- 

answer  it  is  for  the  court  to  decide,  whether  the  question  will  have  that  tenden^ 
Kirschner  v.  State,  9  Wis  110  ;  State  v,  Duffy,  15  Iowa  425.  If  a  witoess  discloses  ptrt  of 
a  transaction  in  which  he  was  criminally  concerned  without  claiming  his  prifilof^t^* 
must  then  proceed  and  state  the  whole ;  but  if  what  he  discloses  is  not  clearly  a  pAft  of 
the  transaction,  hi^  should  not  be  compelled  to  proceed:  Goburn  v,  Odell,  10  Foster  M0> 
An  accomplice  may  claim  privilege,  however,  as  to  other  crimes:  Pitcher  v.  PeoplOi  \^ 
MivU.  142  ;  Low  7  .Mitchell,  18  Maine  272.  An  accomplice  who  has  teatifiad  to  fiMti^**' 
natfng  the  defendant  and  b'lmseU,  cawwov.  Q\«Avii  ^tWvU^a ;  Comm.  ».  Price,  10  Grfcj*^^' 
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*But  if  the  fact  of  the  witness  heing  in  danger  be  once  made  to  appear   r^cs  j-i 
reat  latitude  should  be  allowed  to  him  in  judging  for  himself  of  the  effect  '- 
'any  particular  question  ;  as  there  is  no  doubt  that  a  question,  which  might  appear 

first  sight  a  very  innocent  one,  might,  by  affording  a  link  in  a  chain  of  evidence, 
wome  the  means  of  bringing  home  an  offence  to  the  party  answerins:.(t) 

It  has  also  been  laid  down  that  the  danger  to  be  apprehended  must  be  real  and 
>pTeciable,  with  reference  to  the  ordinary  operation  of  law  in  the  ordinary  course  of 
lings, — not  a  danger  of  an  imaginary  and  unsubstantial  character,  having  reference 

some  extraordinary  and  barely  possible  contingency,  so  improbable  that  no  reason- 
de  man  would  suffer  ^  it  to  influence  his  conduct.  A  merely  remote  and  naked 
iraibility,  out  of  the  ordinary  course  of  law,  such  as  no  reasonable  man  would  be 
fected  by,  should  not  be  suffered  to  obstruct  the  administration  of  justice.(y) 

As  to  questions  which  are  asked,  upon  cross-examination,  for  the  purpose  of 
LTOwiDg  discredit  on  a  witness,  and  which  tended  merely  to  disgrace  and  degrade 
m,  without  subjecting  him  to  a  penalty  or  criminal  charge,  the  authorities  are 
infiicting  on  the  point  whether  he  is  compellable  to  answer  them.  In  Cookers 
t9e,{k)  on  an  indictment  for  high  treason,  the  prisoner,  in  order  to  challenge  a  jury- 
ao.  asked  him  if  he  had  not  said  he  was  guilty  and  would  be  hanged.  Lord  C.  J. 
reby  overruled  the  question,  and  said,  '*  You  may  ask  upon  the  voire  dire  whether 
9  has  any  interest  in  the  cause ;  nor  shall  we  deny  you  liberty  to  ask,  whether  he 

fitly  qualified  according  to  law  by  having  a  freehold  of  sufficient  value ;  but  that 
)a  may  ask  a  juror  or  witness  every  question  that  will  not  make  him  criminous, 
lat  is  too  large.  Men  have  been  asked,  whether  they  have  been  convicted  and 
irdooed  for  felony,  or  whether  they  have  been  whipped  for  petty  larceny,  but 
ley  have  not  been  obliged  to  answer ;  for,  although  their  answer  in  the  r^cc io 
Srmative  will  not  make  them  criminal,  nor  ^subject  them  to  punishment,  ^ 
3t  they  are  matters  of  infamy,  and  if  it  be  an  infamous  thing,  that  is  enough  to 
reserve  a  man  from  being  bound  to  answer.  A  pardoned  man  is  not  guilty ;  his 
rime  is  purged.  But  merely  tor  the  reproach  of  it,  it  shall  not  be  put  upon  him 
I  answer  a  question,  whereon  he  will  be  forced  to  forswear  or  disgrace  himself  So 
eraoDS  have  been  excused  from  answering,  whether  they  have  been  committed  to 
Iridewell  as  pilferers  or  vagrants,  &c. ;  yet  to  be  suspected  is  only  a  misfortune  and 
lame — no  crime.  The  like  has  been  observed  in  other  cases  of  odious  and  infamous 
latters,  which  are  not  crimes  indictable." 

So  in  Layer' »  cane^(J)  the  court  would  not  allow  the  witness  to  be  examined  on 
le  voire  dire,  as  to  whether  he  had  been  promised  a  pardon  or  reward  for  swearing 

\gt  would  be  wot'thless,  if  the  witness  were  required  to  point  out  how  his  answer  would 
iod  to  criminate  him."  In  Adams  v.  Lloyd,  3  H.  &  N.  351,  Pollock,  C.  B.,  cited  the  dic- 
im  of  Maule,  J.,  and  said,  "  I  have  always  thought  that  the  law  on  that  subject  was  cor- 
sctly  stated  by  Maule,  J.,"  and  added,  ''  It  is  impossible  to  satisfy  the  judge  without  ex- 
osing  the  whole  matter ;  and  a  man  may  be  placed  under  such  circumstances  with  re- 
flect to  the  commission  of  a  crfme,  that  if  he  disclosed  them  he  might  be  fixed  upon  by 
is  hearers  as  a  guilty  person ;  so  that  the  rule  is  not  always  the  shield  of  the  guilty ;  it  is 
>metimes  the  protection  of  the  innocent,  although  very  likely  it  was  originally  intro- 
uced  from  humane  motives,  being  probably  derived  from  the  maxim  nemo  tenetur  teiptum 
xtuare."  In  Chester  v.  Wortley,  17  C.  B.  410  (84  E.  C.  L.  R.),  Jervis,  C.  J.,  said  that 
In  Fisher  v.  Ronalds,  my  brother  Maule  and  I  thought  that  it  was  for  the  witness  and 
ot  for  the  judge  to  determine  whether  or  not  the  answer  to  a  particular  question  may 
snd  to  criminate  him.  Some  judges,  however,  have  entertained  a  different  opinion  ;''  but 
itimated  no  change  in  his  own  opinion.     This  case  and  Adams  v.  Lloyd  were  subsequent 

>  Osborn  v.  The  London  Dock  Company  (which  was  cited  in  both  of  them),  and  Keg.  v. 
^rbett.  In  Bartlett  t.  Lewis,  supra,  Byles,  J.,  said,  "  I  do  not  concur  with  some  of  the 
bservations  which  have  been  made  as  to  the  nature  and  the  reasons  for  the  privilege 
'bich  a  witness  has  to  protect  himself  from  answering  as  to  a  matter  having  a  tendency 

>  criminate  him.  The  rule  was  intended  for  the  protection  of  the  innocent  and  not  for 
tiatofthe  guilty." 

it)  Reg.  V,  Boyes,  Mupra  ;  Oi^born  v.  London  Dock  Co,,  tupra,  per  curiam. 
/)  Per  curiam,  Reg.  v.  Boyes,  supra,  where,  after  a  pardon  of  bribery,  it  was  held  that 
Im  nsk  of  an  impeachment  was  not  sufficient  to  protect  the  witness  from  answering. 
k)  4  St  Tr.  748. 
I)  6  St.  Tr.  259 ;  2  Phill.  Ev.  424. 
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against  the  prisoner ;  and  liord  C.  J.  Pratt  said,  "  If  the  objection  goes  to  his  credit 
must  he  not  be  sworn,  and  his  credit  lefl  to  the  jury?     No  penon  u  to  ducredit 
himiirfj\  but  is  always  taken  to  be  innocent  till  it  appear  otherwise."     In  Sir  John 
FrtnuVa  case,{m')  who  was  tried  for  high  treason,  it  was  held  that  a  witness  could 
not  be  asked  whether  he  was  a  Roman  Catholic,  because  he  might  subject  himself 
to  penalties  by  his  answer;  and  Treby,  C.  J.,  said,  **No  man  is  bound  to  answer 
any  questions  that  will  subject  him  to  penalties  or  to  infamy^     The  expressions  of 
the  two  eminent  judges  mentioned  above  are  certainly  very  strong  and  direct  oi 
the  point,  that  a  witness  is  not  compellable  to  answer  degrading  questions  put  foi 
the  purpose  of  discrediting  him  ;  at  the  same  time  it  must  be  remarked,  that  sue! 
a  decision  was  not  necessary  in  any  one  of  the  above  cases.     In  the  first  ( Cooke' t 
case)  the  question  was  asked,  not  to  discredit  a  witness,  but  to  exclude  a  juryman 
In  the  second  {Layer  s  case),  the  object  of  the  examination  was  not  to  show  ths 
witness  unworthy  of  credit,  but  incompetent  to  give  evidence :  and  in  the  kst 
(^Sir  John  Frieud's),  there  was  a  sufficient  objection  to  the  question,  on  the  groona 
that  the  answer  might  subject  the  witness  to  penalties.     There  are  two  modenv 
decisions  at  Nisi  Prius,  in  accordance  with  the  doctrine  laid  down  by  the  chie'c 
justices  in  the  above  cases.     In  Hex  v.  Lewis.in)  which  was  an  indictment  for 
assault,  the  prosecutor,  in  the  course  of  cross-examination,  was  asked  if  he  had 
been  in  the  House  of  (Correction  in  Sussex,  and  Lord  Ellenborough,  C.  J.,  inteK-^ 
pasod,  and  said,  that  the  question  should  not  be  asked ;  that  it  was  formerly  settk^^^^.^j 
by  the  judges,  among  whom  were  Treby,  C.  J.,  and  Powell,  J.,  both  of  whom 
great  lawyers,  that  a  witness  was  not  Inmnd  to  answer  any  question,  the  objected 
which  was  to  degrade,  or  render  him  infamous.     Af  Bride  v.  M'Bride,(o)  was  aa 
action  of  assumpsit,  in  which  a  woman  being  called  as  a  witness  for  the  plaintiff,  tV^^ 
counsel  for  the  defendant  was  proceeding  to  examine  her  as  to  her  living  in  a  st 
of  concubinage  with  the  plaintiff,  but  Lord  Alvanley  interposed,  and  said,  be  thoi 
questions  as  to  general  cotiduct  might  be  asked,  but  not  such  as  went  immediate!] 
degrade  the  witness.     His  lordship  added,  ^^  I  do  not  go  so  far  as  othen  may. 
will  not  say  a  witness  shall   not  be  asked  to  what  may  tend  to  disparage  him; 
*PiJ.'n  ^'^"^*^  prevent  an  investigation  into  the  character  of  a  witness,  which  it 

-I  oflen  be  of  importance  *to  ascertain.     I  think  that  those  questions  o< 
should  not  be  asked  wliich  have  a  direct  and  immediate  effect  to  disgrace  or  » 
parage  the  witness." 

In  the  trial  of  0' Corffley  und  O'Conner(p)  for  high  treason,  where  a  witness'      «wa8 
asked,  on  cross-examination,  how  many  informations  he  had  laid  for  the  pnrpw^^^^e  of 
throwing  an  imputation  on  him  as  a  common  informer,  whereupon  he  appealec:::^  sd  to 
the  protection  of  the  court :  it  was  held  that  the  question  should  not  be  repeate  —    -^d  or 
followed  up  by  another. 

Where  on  a  trial  for  burglary  a  witness  for  the  prosecution  was  asked  in  C"  -^^sroas- 
examination  whether  he  had  not  been  charged  with  a  crime,  and  imprisoned  .  two 
years  ;  Cr(t.sswell,  J.,  held  that  the  quei)tion  might  be  "put,  but  the  witness  wa^^^  not 
bound  to  answer  it,  as  the  matter  was  of  an  infamous  nature.(g) 

In  addition  to  these  cases  must  be  mentioned  that  of  Rex  v.  Hodgson,{f\ 
was  an  indictment  for  a  rape  upon  Harriet  Halliday.     After  she  bad  given  ne: 
dence,  she  was  cross-examined  by  the  prisoner's  counsel,  who  put  these  questii 
her:  *' Whether  she  had  not  before  had  connection  with  other   persons?*'^ 
**  Whether  she  had  not  befoR*  had   connection  with  a  particular  person  (m 
It  was  object^'d  that  she  was  not  obliged  to  answer  these  questions ;  and  Mr. 
W^ood  allowed  the  objection,  oti  the  ground  that  she  was  not  bound  to  answer     "Cbem. 
as  they  tended  to  criminate  and  degrade  her.     And,  on  a  case  reserved,  the  'fc We/re 

(m)  4  St.  Tr.  606 ;  1  Stark.  Ev.  206. 

(n)  4  Esp.  N.  P.  C.  225. 

(o)  Ibid.  242. 

\p)  26  IIow.  St.  Tr.  1353. 

{q)  Hejif.  I'.  Parker,  1  Cox  C.  C.  76,  Cresswcll,  J.,  referred  to  C.  J.  Treby*8  opinioD,  tnu^ 
p.  541 ;  ami  if  the  case  had  been  of  sufficient  importance  it  seems  the  questioo  woaldliane      , 
been  reserved. 

(r)  U.  k  U.  C.  C.  R.  21 1.     But  see  Rex  v.  Barker,  3  C.  &  P.  589  (14  E«  G.  L.  R.). 
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judges  determined  that  the  ohjection  was  properly  allowed.(s)     But  this  case  seems 
no  loDger  a  binding  authority. (^) 

On  the  other  hand,  there  are  the  following  authorities  in  favor  of  the  position, 
that  the  witness  is  compellable  to  answer  questions  which  merely  disgrace  or  dis- 
parage. In  Rex  V.  Edwards.^u)  on  an  application  to  bail  the  prisoner,  who  was 
diarged  with  grand  larceny,  one  of  the  bail  was  asked  whether  he  had  not  stood  in 
the  pillory  for  perjury  ?  This  question  was  objected  to,  as  tending  to  criminate 
him ;  but  the  court  overruled  the  objection,  saying,  there  was  no  impropriety  in  the 
qnestion,  as  the  answer  could  not  subject  him  to  any  punishment ;  and,  the  bail 
mdmitting  the  fact,  he  was  rejected.  In  the  case  of  Fro»t  v.  HoUoway^{v)  the 
coanscl,  in  cross-examining  a  witness,  asked  him  whether  he  had  not  been  tried  for 
theft  at  Reading.  The  witness  refused  to  answer,  and  appealed  to  Lord  Ellen- 
borongh,  C.  J.,  whether  he  was  bound  to  answer  such  a  question.  Lord  Ellen- 
borough,  C.  J.,  said,  "  If  you  do  not  answer  the  question,  I  will  commit  you  j" 
adding.  "  you  shall  not  be  compelled  to  say  whether  you  were  *guilty  or  not."  (-♦r44 
This  occurred  at  the  sittings  afler  Hil.  Term,  1818;  and  it  would  appear,  *- 
that  his  lordship  had  changed  his  opinion  as  to  the  obligation  on  the  witness  to 
answer,  since  his  decision  in  Rex  v.  Lewis,  as  above  mentioned.  In  Cundeli  v. 
Pratt^(\c)  Best,  C.  J.,  said,  "  Until  I  am  told  by  the  House  of  Lords  that  I  am 
wrong,  the  rule  I  shall  always  act  on  is,  to  protect  witnesses  from  questions,  the 
answers  to  which  may  expose  them  to  punishment ;  if  they  are  protected  beyond 
this,  from  questions  that  tend  to  degrade  them,  many  an  innocent  man  would  un- 
)Qatly  suffer. (x)* 

"Where  a  pardon  for  an  offence  has  been  granted,  tV.e  rule  appears  to  be  that  the 
pardon  removes  the  privilege  of  a  witness  of  not  answering  questions,  provided  they 
are  relevant  to  the  issue  ;(^)  but  where  the  adverse  party  is  attackiq«:  the  witness, 
he  is  justified  in  refusing  to  answer  what  would  disgrace  him,  although  he  has  ob- 
tained a  pardon. (2;) 

Where  a  witness  has  received  a  certificate  under  the  15  &  16  Vict.  c.  57,  s.  10, 
which  protects  witnesses,  who  have  made  a  true  disclosure  touching  corrupt  prac- 
tices at  the  election  of  members  of  Parliament,  it  was  held  that  the  witness  was 
bound  to  answer,  whether  he  had  received  any  sums  of  money  from  a  person 
charged  with  bribery,  as  that  certificate  protected  him  from  all  penal  actions,  penal 
disabilities,  and  criminal  prosecutions  of  every  kind. (a) 

And  where-  in  an  action  on  a  bill  of  exchange  the  defence  was,  that  the  bill  was 

(•)  See  also  Dodd  v.  Norris,  3  Campb.  519 ;  s.  p.  mentioned  by  Lord  Ellenboroiigh  as 
baring  been  decided  by  all  the  judges.  It  may  be  observed  that,  besides  degrading  the 
witness,  her  answer  might  have  subjected  her  to  punishment  in  the  spiritual  court.  In 
Rex  V.  Pitcher,  which  was  an  indictment  against  a  female  prisoner  for  stealing  from  the 
person,  Hulloek,  B  ,  would  not  allow  the  prosecutor  to  be  asked,  on  cross-examination, 
whether  anything  improper  passed  between  him  and  the  prisoner  at  the  house  where  he 
lost  the  property  :  1  C.  &  P.  85  (12  E.  C.  L.  R.). 

(0  See  the  cases,  ante,  p.  298.  (u)  4  T.  R.  440. 

\v)  MS.,  2  Phill.  Ev.  428.  (w)  Mood.  &  Malk.  108. 

(2)  See  also  1  Arch.  Pract.  193;  Arch.  Cr.  PI.  238,  where  a  MS.  case  of  Rex  r.  Holding 
and  Wade  is  cited,  in  which  Baylcy,  J.,  held  that  all  questions  must  be  answered  except 
those  the  answer  to  which  may  subject  the  witness  to  punishment. 

(y)  Reg.  V.  Boyes,  1  B.  &  S.  311  (101  E.  C.  L.  R.). 

(x)  Per  Crompton,  J.,  Ibid.,  stating  that  that  is  the  distinction  between  Reg.  r.  Boyes 
and  Reg.  v.  Reading,  7  How.  St.  Tr.  259,  29G,  where  the  question  was  put  in  the  cross- 
examination  of  a  witness  for  the  Crown  ;  and  the  Earl  of  Shaftesbury's  case,  8  How.  St. 
Tr.  817,  where  the  question  was  put  by  a  grand  juror  to  test  the  character  of  a  witness. 
See  M.  &  M.  193,  note  (6). 

(a)  Reg.  r.  Cbarlesworth,  2  F.  &  F.  326.  The  witness  refused  to  answer,  and  was  com- 
mitted and  applied  in  vain  to  the  Court  of  Exchequer  and  (?6urt  of  Comuiou  Pleas  to  be 
discharged,  and  both  courts  approved  of  his  commitment :  Ex  parte  Fernandez,  10  C.  B. 
(N.  S.)  3  (91  E.  C.  L.  R.) ;  In  re  Fernandes,  6  H.  &  N.  717. 

'  It  is  not  proper  to  ask  a  witness  whether  he  has  ever  been  convicted  of  a  felony  : 
Kinebner  v.  State,  9  Wis.  140.  A  witness  on  cross-examination  may  be  asked  in  order  to 
dUcredit  him  if  he  had  not  committed  perjury  in  another  State:  State  v.  Mauk,  1  Jones 
(Uw)  339. 
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drawn  and  accepted  for  the  balance  of  an  account  of  stockjobbin<;  traDsactiona,  and 
one  of  the  parties  to  the  transaction  objected  to  answer  the  question,  on  the  ground 
that  his  answer  miij;ht  subject  him  to  penalties  under  the  Stockjobbing  Acts;  but 
the  transaction  had  taken  place  more  than  three  years  before  the  trial,  and  the  wit- 
ness did  not  know  that  any  proceeding  had  been  commenced  against  him;  Lord 
Tenterden,  C.  J.,  held  that  the  witness  was  bound  to  answer  the  questions  put  to 
him.(6) 

But  now  by  the  28  &  29  Vict.  c.  18,  s.  6,  "a  witness  may  be  questioned  as  to 
whether  he  has  been  convicted  of  any  felony  or  misdemeanor,  and.  upon  being  so 
questioned,  if  he  either  denies  or  does  not  admit  the  fact,  or  refuses  to  answer,  it 
shall  be  lawful  for  the  cross-examining  party  to  prove  such  conviction ;  and  a  certifi- 
cate containing  the  substance  and  effect  only  (omitting  the  formal  parts)  of  the 
indictment  and  conviction  for  such  offence,  purporting  to  be  signed  by  the  clerk  of 
the  court,  or  other  officer  having  the  custody  of  the  records  of  the  court,  where  the 
3(5»^P--|  offender  *was  convicted,  or  by  the  deputy  or  clerk  of  such  officer  (for  which 
^  certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded  or  taken), 
shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient  evidence  of  the  said 
conviction,  without  proof  of  the  signature  or  official  character  of  the  person  appear- 
ing to  have  signed  the  same." 

Assuming  that  a  witness  be  not  compellable  to  answer  degrading  questioDS,  it 
seems  allowed  (as  in  the  case  of  criminating  questions)  (c)  that  the  questions  maj 
legally  be  asked. (<i)  If  the  witness  declines  answering  questions  tending  either  to 
criminate  or  degrade  him,  it  seems  hardly  possible  to  avoid  coming  to  a  conclusioo 
almost  as  unfavorable  to  his  credit  as  if  he  had  admitted  the  misconduct  imputed 
to  him  in  the  question  ;  but  in  Rrx  v.  Watson,(e')  Holroyd,  J.,  said  that  he  had 
understood  the  rule  to  be  that  if  you  propose  a  question  to  a  witness  and  he 
declines  to  answer  it,  his  not  answering  it  can  have  no  effect  on  the  jury.  And  in 
Rose  V.  BtakemoreXf)  where  a  witness  for  the  plaintiff  refused  to  answer  a  ques- 
tion, whether  he  had  published  a  particular  handbill,  on  the  ground  that  he  had 
been  threatened  with  a  prosecution  for  the  publication ;  and  the  counsel  for  the 
defendant,  in  his  address  to  the  jury,  put  it  to  them  that  the  witness  really  muse 
have  been  concerned  in  the  publication,  for  that  a  denial  of  it,  if  he  could  deny  it, 
would  not  injure  him;  Abbott,  C.  J.,  interposed  and  said,  that  no  such  inference 
ought  to  be  drawn,  and  that  there  was  un  end  of  the  protection  of  a  witness,  if  a 
demurrer  to  the  question  were  to  be  taken  as  an  admission  of  the  fact  inquired 
into.     And  in  Lloyd  v.  Paasintjham,  Lord  Eldon  expressed  a  similar  opinioii.(|7) 

If  the  question  be  of  a  tendency  to  criminate  or  degrade,  and  the  witness 
answers  it,  the  cross-examining  party  must  be  satisfied  with  the  answer,  and  will 
not  be  allowed  to  falsity  it  by  evidence  ;(/i)  that  is,  if  the  ({uestion  he  merely  collat- 
eral to  the  point  in  issue ;  for  if  it  be  relevant  to  it,  and  the  witness  deny  the  thing 
imputed,  evidence  may  be  called  to  contradict.  Thus  where  a  witness  for  a  prose- 
cution in  larceny  had  been  asked,  in  cross-examination,  whether  he  had  not  been 

{b)  Roberts  v.  Allatt,  M.  &  M.  192.  (c)  See  an(e,  p.  540. 

(d)  Sec  1  Sturk.  Ev.  212.  (e)  2  Stark  N.  P.  C.  157  (3  E.  C.  L.  R.). 

(/)  R.  &  M.  N.  P.  r.  382. 

(g)  IG  Ves.  G4.  See  the  note  of  the  Reporters  in  Rose  v.  Rlakemore,  in  which  doabts 
are  ably  expresi^ed,  with  deference  to  such  high  authorities,  whether  these  dicta  be  not 
inconsistent  with  the  general  principles  on  which  the  rules  concerning  the  right  of  wit- 
nesses to  refuse  an  answer  to  questions  have  been  established. 

(A)  Rex  I'.  Watson,  2  Stark.  R.  149,  151,  158  (3  E.  0.  L.  R.) ;  Rex  r.  Clarke,  2  Stark.  R. 
244,  per  Holroyd,  J. ;  Harris  v.  Tippett,  2  Campb.  637,  cor.  Lawrence,  J.  For  the  court 
will  not  try  a  collateral  question  whether  the  witness  has  been  gailty  of  the  misconduct 
imputed  to  him.  However,  in  this  case  of  Harris  v.  Tippett,  which  has  been  relied  upon 
by  very  high  authorities  in  support  of  the  general  rule  (sec  Rex  v.  Watson,  2  Stark.  155, 
158),  it  may  be  perhaps  doubted  whether  the  decision  of  the  learned  judge  in  this  particu- 
lar instance  was  correct,  although  the  principle  laid  down  by  him  undoubtedly  is  so. 
The  witness  being  called  for  the  defendant,  was  asked  whether  he  had  not  attempted  to 
dissuade  a  witness  examined  for  the  plaintiff  from  attending  the  trial ;  the  question,  there- 
fore, it  may  bo  argued,  was  not  altogether  collateral,  but  so  connected  with  the  cause  that 
other  witnesses  might  be  called  to  contradict  him.  See  the  Queen's  case,  2  B.  A  B.  311 
(6  E.  C.  L.  K.),  post,  p.  501,  and  see  the  cases  where  a  prosecutrix  in  rape,  and  a  daughter 
in  an  action  for  seduction,  have  been  contradicted  by  other  witnesses,  oato,  p.  298. 
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charged  with  robbing  his  master,  and  whether  he  had  not  afterwards  said  he  would 
be  ^revenged  of  him,  and  would  soon  fix  him  in  gaol,  and  had  denied  both;   r^R^/^ 
Lawrence,  J.,  ruled,  that  as  to  the  former,  his  answer  must  be  taken  as  con-  ^ 
elusive;  but  that  as  the  words  were  material  to  the  guilt  or  innocence  of  the  pri- 
soner, evidence  might  be  adduced  that  they  were  spoken  by  the  witnes8.(t) 

Where  on  an  indictment  for  murder,  which  was  prosecuted  by  the  attorney-gen- 
eral for  the  government,  a  police  officer,  on  cross-examination,  stated  that  he  had 
attended  a  meeting  by  the  direction  of  the  commissioners  of  police,  and  that  his 
instructions  were  to  attend  the  meeting  and  report,  and  that  he  attended  the 
meeting  and  reported;  he  was  asked  whether  he  attended  as  a  spy,  and  the  question 
was  objected  to.  Lord  Campbell,  C.  J. :  "I  am  of  opinion  that  it  is  irregular,  not 
on  the  ground  that  the  witness  is  called  on  to  criminate  himself,  and  may  refuse  to 
answer,  but  on  the  ground  that  he  is  called  upon  to  draw  an  inference  from  the 
facts.  It  will  be  open  to  the  counsel  for  the  prisoner  to  denominate  the  witness  a 
spy  hereafter  if  he  think  fit;  but  I  am  of  opinion  that  he  cannot  ask  the  witness 
*Did  you  go  as  a  spy?' "(7) 

The  privilege  of  refusing  to  answer  is  the  privilege  of  the  witness,  and  not  of 
the  party;  for  that  reason,  Lord  Tenterden,  C.  J.,  refused  to  allow  counsel  to  sup- 
port, by  argument,  the  privilege  as  belonging  to  the  party  whom  he  represented.^^) 
it  was  formerly  held  that  if  a  witness  answered  any  questions  on  cross-examination 
on  a  matter  rendering  himself  liable  to  forfeiture  or  punishment,  he  could  not  after- 
wards claim  his  privilege,  but  mast  answer  throughout. (Z)  And  so  if  a  witness 
voluntarily  answered  questions  tending  to  degrade  him  on  his  examination  in  chief, 
he  was  bound  to  answer  on  cross-examination,  however  penal  the  consequence  may 
be.(m)  But  it  has  since  been  held  that  it  makes  no  difference  in  the  right  of  a 
witness  to  protection  that  he  has  chosen  to  answer  in  part;  and  the  witness  is 
entitled  to  protection  at  whatever  stage  of  the  examination  he  chooses  to  claim 

The  rule  which  requires  the  best  evidence  to  be  produced,  of  which  the  nature 
of  the  thing  is  capable,  is,  it  should  seem,  in  some  degree  relaxed  in  regard  to  cross- 
examination  for  the  purpose  of  discrediting  a  witness;  for  the  rule  is  to  be  under- 
stood as  applicable  only  to  the  proof  of  the  issue  or  some  fact  material  to  the 
i8sae.(o)     Thus  it  is  usual  in  practice  to  ask  in  cross-examination  an  accomplice  or 
other  witness  who  appears  against  a  person  on  a  criminal  prosecution,  whether  he 
^has  not  been  trie<l  for  some  ofifence;  although  the  fact  of  his  having  been  tried  for 
^nch  an  ofifence  is  partly  matter  of  record,  and,  therefore,  according  to  the  general 
arule,  not  to  be  proved  without  the  record,  which  is  the  highest  species  of  proof.(j9) 
*The  precediug  passage  has,  however,  been  questioned.     Where  a  witness   r*K 47 
^sailed  for  a  plaintifiT  was  asked  on  cross-examination  by  the  defendant's  *- 
^isoansel,  who  produced  a  letter  purporting  to  be  written  by  the  witness,  "  Did  you 
write  that  letter  in  answer  to  a  letter  charging  you  with  forgery  V  it  was  held 
hat  the  question  could  not  be  put.     The  rule  is  that  the  be.st  evidence  in  the  pos- 
ion  or  power  of  the  party  must  be  produced.     Generally  the  original  document 


(t)  Yewin's  case,  2  Campb.  638;  see  also  the  Queen's  case,  2  B.  &  B.  313  (6  E.  C.  L.  R.), 
■%nd^f/,  p.  561. 

U)  R«»-  »•  Bernard,  1  P.  &  F.  240. 

\k)  2  Pbill.  Ev.  418,  citing  Thomas  v.  Newton,  M.  k  M.  48  n. 

(/)  East  r.  Chapman,  M.  k  M.  46,  Lord  Tenterden,  C.  J. ;  Dixon  v.  Yale,  I  C.  &  P.  278 
^12  E.  C.  L.  R.),  Best,  C.  J. 

(m)  Per  Dampier,  J.,  Winchester  Sum.  Ass.  1815,  Mann  Ind.  Witness  222. 

(■)  Reg.  ©.  Garbctt,  1  Den.  C.  C.  236.  (o)  1  Phill.  Ev.  301,  7th  ed. 

(p)  1  Phill.  Ev.  301,  7th  ed;  2  Phill.  Ev.  428,  last  ed.  But  if  the  object  was,  not  merely 
to  discredit,  but  to  exclude  the  witness  altogether  on  the  ground  of  his  conviction  for  a 
^riffle,  the  conviction  must  have  been  proved  by  the  production  of  the  record. 

^  A  witness  called  to  support  a  criminal  prosecution,  objects  to  giving  his  testimony  be- 
eaaie  it  will  criminate  himself,  but  is  nevertheless  erroneously  compelled  to  testify,  and 
the  defendant  is  codt icted,  it  teeiM  that  the  error  does  not  affect  the  rights  of  the  witness 
alone,  bat  that  the  defendant  may  object  that  the  conviction  was  founded  upon  illegal 
evidenee:  Oomm.  v,  Kimball,  24  Pick.  366. 
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is  the  best  evidence;  but  circumstances  may  arise  in  which  secondary  evideace  of 
its  contents  may  be  given.     In  this  case  these  circumstances  did  not  exist.    For 
anything  that  appeared,  the  defendant's  counsel  might  have  the  letter  in  bis  hand 
when  he  put  the  question.     It  was  sought  to  give  evidence  of  a  letter  without  in 
any  way  accounting  for  its  absence,  or  showing  any  attempt  made  to  obtain  it.  The 
est  evidence  of  the  document  was  not  tendered. (5) 
In  the  precedin<^  case,  on  counsel  urging  that  a  witness  might  be  asked  in  croffi- 
cxamination  whether  he  has  not  been  convicted,  Cresswell,  J.,  said,  "If  objected  to, 
it  is  always  disallowed. "(r)     But  where  the  defendant  was  asked  in  cross-examio*- 
tion  whether  there  had  not  been  proceedings  against  him  in  the  county  court  at  the 
suit  of  one  Agutta  in  respect  of  a  similar  claim,  which  he  had  resisted,  and  upon 
which  he  had  given  evidence,  and  the  jury  notwithstanding  found  their  verdict  for 
the  then  plaintiff,  and  it  was  objected  that  the  question  could  not  be  put  withont 
producing  the  record  of  the  proceedings  in  the  county  court ;  and  the  objection  VM 
overruled,  and  the  defendant  answered  that  there  had  been  such  proceedings,  in 
whi(;h  he  had  given  evidence,  and  that  he  had  lost  the  verdict ;  the  court  held  that 
no  new  trial  ought  to  be  granted  by  reason  of  this  question  having  been  allowed, 
and  said,  "We  dissent  from  the  obiter  dictum  of  Cresswell,  J.,  in  Macdonnellr. 
Evans,  as  to  what  stands  upon  the  same  ground,  viz.,  the  necessity  of  producing 
^,5- .  Q^   the  record  of  the  *conviction  in  order  to  found  the  question,  on  cross-exami- 
J  nation,  ^  Have  you  been  convicted  V     Upon  a  question  collateral  to  theissoe, 
as  a  rule,  the  questioner  is  bound  by  the  answer ;  so  that  extraneous  evidence  is 
vain.     Either  the  witness  answers,  *  I  have  been  convicted,'  and  the  question  is 
useless,  or  he  denies  it,  and  then  (apart  from  the  Common  Law  Procedure  Act, 
1845,  s.  25,  which  does  not  touch  this  case)  the  proof  of  the  conviction  is  for- 
bidden.    It  cannot  be  given  in  evidence  before  the  witness  has  answered,  for  it  is 
not  evidence  in  the  cause.     It  could  not  be  given  in  evidence  after,  because  the 
answer  is  conclusive ;  and  so  of  the  proceedings  in  the  county  court  in  the  present  case. 
The  case  of  Macdtmnfll  v.  Evans^  the  Queen! 8  case,(tt)  and  numerous  other  cases,  in 
which  it  has  been  held  that  documents  must  be  produced,  are  cases  in  which  either 
the  document  would  have  been  evidence  upon  the  issue,  or  to  contradict  the  witness 
if  he  answered  in  a  particular  way,  or  in  which  the  precise  terms  and  language  of 
the  documents  were  necessary  to  be  referred  to  in  order  to  answer  the  question. 
This  is  not  a  question  as  to  the  contents  of  a  written  document."(^) 

2dly.  The  credit  of  a  witness  may  be  impeached  by  giving  evidence  of  hu)  having 
said  or  written  touching  the  cause  what  is  at  variance  and  inconsistent  with  his 

(q)  Macdonnell  v,  Evans,  11  C.  B.  930  (73  E.  C.  L.  R).  The  court,  however, studiourij 
guarded  against  laying  down  any  general  rule,  Jervis,  C.  J.,  saying,  "  It  is  unnecessary, 
as  it  seems  to  mo  for  the  court  to  lay  down  any  general  rule  upon  this  subject."  During 
the  argument  Maule,  J.,  said,  **  If  you  want  the  jury  to  know  that  there  was  a  letter  con- 
taining a  charge  of  forgery,  the  proper  way  to  do  so  is  by  producing  the  letter  itself ;"  and 
again,  '*  Suppose  the  witness  has  said,  '  I  did  write  this  letter  in  answer  to  another  which 
is  in  court,'  good  sense  obviously  requires  that  the  letter  should  be  produced,  if  it  18 
wished  to  get  »it  its  contents:"  and  in  giving  judgment,  ^'Suppose  we  assume  that  the 
paper  was  shown  to  the  witneass,  and  he  was  asked,  '  Did  you  not  say  Yes  in  answer  to 
something  contained  therein  ?'  can  it  be  contended  that  the  contents  of  the  paper  conld 
not  be  shown  ?  It  seems  to  me  that  if  the  document  was  present,  the  proper  war  of  deal- 
ing with  it  would  be  to  produce  it,  and  then  to  ask  the  witness,  *Did  you  not  write  wand 
so  in  answer  to  it?'  '*  The  court  treated  the  question  in  this  case  exactly  the  same  ai  il 
it  had  arisen  on  an  examination  in  chief.  In  Boosey  r.  Davidson,  13  Q.  B.  257  (66  B. 
C.  L.  R.),  which  was  an  action  for  the  infringement  of  a  copyright  of  certain  airs  in  an 
opera,  a  witness  was  asked  whether  he  had  not  seen  printed  copies  of  these  airs  in  a  par- 
ticular shop ;  and  it  was  held  that  the  question  could  not  be  put,  as  the  answer  would  be 
a  statement  of  the  contents  of  a  written  instrument,  without  accounting  for  its  n^n* 
production. 

(r)  It  may  be  remarked  that  the  fact  of  a  trial  or  conviction  may  always  be  proved  in- 
directly. The  witness  may  be  asked  whether  he  was  not  in  gaol  at  a  particular  tiniej*"J 
whether  that  was  not  after  he  had  been  in  court?  Whether  he  has  not  been  charged  with 
such  an  offence?  &c.  And  the  editor  has  known  judges  on  many  occasions  object  to  such 
a  cross-examination,  and  say,  *<  Why  do  you  not  put  the  question  directly?" 

(*)  2  B.  &  B.  288,  292  (6  E.  C.  L.  R). 

(t)  Henman  v.  Lester,  12  C.  B.  (N.  S.)  776  (104  E.  G.  L.  R.),  Bjrlet,  J.,  duMmtUnlt. 
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f<estiD]ODj  OD  the  trial. (ti)^  But  in  order  to  lay  a  foundation  for  such  discrediting 
avidence,  it  is  necessary  first  to  ask  the  witness,  whom  it  is  proposed  to  discredit  by 
3roof  of  contradictary  verbal  statements,  upon  cross-examination,. whether  he  has 
nade  the  statement  or  declaration,  or  held  the  conversation  which  it  is  intended  to 
>rove.(v)*  Thus  if  a  witness,  on  being  examined  in  chief  as  to  some  transaction 
§uppo8ed  to  have  occurred  between  certain  persons,  should  admit  that  he  had  heard 
if  such  a  thing,  but  does  not  know  its  cause,  it  would  be  irregular  to  prove  his 
laving  made  a  declaration  respecting  the  cause,  in  order  to  show  his  knowledge  of 
rbe  cause,  without  first  askinsr  him  in  the  cross-examination  whether  he  had  not 
nade  such  a  declaration ;  or  if  he  had  answered  that  he  did  not  remember  the 
.raDsaction,  it  would  be  equally  irregular,  without  such  previous  cross-examination, 
lo  prove  declarations  made  by  him  respecting  the  transaction  for  the  purpose|^of 
ihowing  that  he  must  have  remembered  it  :{w)  for  it  would,  in  many  cases,  have^an 
unfair  effect  upon  the  witness  and  upon  his  credit,  and  would  deprive  him  of  that 
reasonable  protection  which  it  is  the  duty  of  the  court  to  afford  to  every  person  who 
tppears  as  a  witness,  to  allow  proof  of  his  former  conversation  without  first  interro- 
Bating  him  as  to  that  conversation,  and  reminding  him  of  it,  in  order  to  call  up  all 
the  powers  of  his  memory  as  to  the  *transaction.(a;)  And  it  is  not  enough  r^cj^q 
to  ask  the  general  question,  whether  the  witness  has  ever  said  so  and  so,  ^ 
because  it  may  frequently  happen  that,  upon  the  general  question,  he  may  not 
remember  having  said  so;  but  the  witnesses  must  be  asked  as  to  the  time,  place, 

(v)  De  Sailly  v.  Morgan,  2  Esp.  N.  P.  C.  691  ;  Christian  r.  Combe,  2  Esp.  489.  See  ante^ 
p.  491,  as  to  the  depositions  of  a  witness  before  a  majiristrute  beings  used  for  this  purpose. 
la  order  to  impeach  the  credit  of  a  witness  for  a  defendant  npon  an  information  for  as- 
saoltiDg  revenue  officers,  by  proving  that  on  an  information  before  two  magistrates  against 
the  same  defendant  for  having  smuggled  goods  in  his  possession  he  (rave  a  different 
account  of  the  matter,  proof  of  the  conviction  containing  the  testimony  of  the  witness  is 
insufficient ;  it  is  necessary  to  prove  it  by  the  testimony  of  those  who  heard  what  was  said  : 
Eiez  r.  Howe,  1  Campb.  461 ;  s.  c,  6  Esp.  125. 

(p)  The  Queen's  case,  2  B.  &  B.  299  (6  E.  C.  L.  R.) ;  Carpenter  v.  Wall,  11  A.  A  E.  803 
;3&E.  C.  L.  R.). 

(ip)  The  Queen's  case,  2  B.  &  B.  299  (6  E.  C.  L.  R.) 

(z)  2  B.  &  B.  300  (6  E.  C.  L.  R),  Abbott,  C.  J.,  in  delivering  the  opinion  of  the  judges, 
itdded  that,  in  any  grave  or  serious  case,  if  the  counsel  had,  on  his  cross-examination, 
omitted  to  lay  the  necessary  foundation,  the  court  would,  of  its  own  authority,  call 
^Mck  the  witness  in  order  to  give  him  an  opportunity  of  doing  so.  Another  reason  why 
kie  ought  to  be  cross-examined  is.  that  he  may  have  an  opportunity  of  explaining  his  con- 
tact: 2  B.  k  B.  314  (6  E.  C.  L.  R.). 

1  As  to  evidence  of  contradictory  statements  by  witness,  see  Foglcninn  v  State,  32  Tnd. 
^45;  State  v.  Noyes,  36  Conn.  80;  State  v.  Kingsbury,  58  Maine  238;  Williamson  v.  Peel, 
29  Iowa  458 ;  Comm.  v.  Marrow,  3  Brews.  402 ;  Powers  i;.  State,  44  Geo.  209 ;  State  v.  Col- 
lins, 32  Iowa  36 ;  Mather  v.  State,  33  Geo.  24 ;  Nute  v.  Nute,  41  N.  H.  60;  Joy  v  State,  14 
Ind.  139:  People  v.  Robles,  29  Cal.  421  ;  People  i;.  Austin,  1  Parker  C.  R.  154;  State  v. 
tt^Queea,  1  Jones  (Law)  177;  Wright  v.  Hicks,  15  Geo.  160.  On  a  trial  for  murder,  the 
^lepofition  of  a  witness  given  before  the  inquest,  taken  down  at  the  time  by  the  coroner 
mod  read  to  and  signed  by  the  witness,  may  be  introduced  to  coutrauict  him  :  Wormely  v. 
Commonwealth,  lu  Gratt.  658.  Defendant  may  show  that  a  witness  testified  differcitly 
before  the  grand  jury:  Comm.  v.  Mead,  12  Gray  167. 

A  witness  impeached  by  contradictory  statements  cannot  be  corroborated  by  evidence 
of  other  statements:  Comm.  v  Jenkins,  lu  Gray  485;  Stewart  v.  People,  23  Mich.  63; 
People  o.  Finocean,  1  Parker  C.  R.  147;  United  States  v.  Holmes,  1  Clifford  C.  C.  98.  But 
!€•  Daily  c.  State,  28  lod.  285.  Evidence  of  a  witness,  who  saw  the  prosecutrix  imme- 
diately aller  an  alleged  rape  had  been  committed  upon  her,  as  to  what  particular  facts  she 
related  to  him,  may  be  admitted  to  confirm  her  testimony,  after  an  attempt  to  impeach  her 
credit,  not  otherwise:  Pleasant  v.  State,  15  Ark.  624.  And  see  State  v.  George,  8  Ind. 
334. 

*Tbif  rule  is  not  adopted  in  Massachusetts:  Tucker  v,  Welsh,  17  .Mass.  160;  Ware  v. 
Ware,  8  Oreeul.  42.  The  credit  of  a  witness  cannot  be  impeached  by  proving  antecedent 
Itatements,  inconsistent  with  his  testimony  upon  the  stand,  without  first  interrogating 
npon  the  subject  on  cross-examination  that  he  may  have  an  opportunity  of  explaining 
what  might  otherwise  appear  contradictory  :  Franklin  Bank  i;.  Steam  Navigation  Com- 
pany, 11  Gill  k  Johns.  28  ;  Weirzorfflin  t;.  State,  6  Blackf.  186  ;  Regnier  v.  Cabot,  2  Giim. 
34.  When  a  witness  has  made  a  different  statement  from  the  one  made  by  him  on  trial, 
heii  not  thereby  discredited,  unless  the  discrepancy  is  wilful :  Jones  r.  State,  4  Engl.  42. 
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and  perifon  involved  in  the  supposed  contradiction;  because,  when  his  attention  is 
chtillent^od  to  particular  circumstances,  he  may  recollect  and  expkin  what  he  \m 
formorlv  suid.  Where,  therefore,  a  witness  had  denied  that  he  had  ever  said  tlut 
he  wiiK  in  partnership  with  the  defendant,  but  had  not  been  questioned  as  to  the 
particular  person,  or  conversation ;  Tindal.  C.  J.,  refused  to  allow  awitnew  to  be 
asked  whether  on  a  particular  occasion  the  witness  had  told  him  that  he  was  in 
partnership  with  the  dofendant.(^) 

With  rt'spect  to  the  mode  of  proceeding  where  a  contradictory  statement  formerly 
made  by  the  witness  in  writing  is  proposed  to  be  produced  to  discredit  him,  some 
important  rules  were  laid  down  in  the  House  of  Lords  in  the  Queen's  c(ur,(z)  A 
witness  named  Louisa  Dumont,  who  had  been  called  on  the  behalf  of  the  proseco- 
tion,  was  asked  ujKjn  cross-examination  whether  she  had  not  made  particular  stat^ 
ments,  which  the  counsel  read  to  her  out  of  a  supposed  letter  to  her  sister;  it  was 
objected  that  the  letter  itself  should  be  put  in  before  any  use  could  be  made  of  its 
contents;  and  thereupon  the  following  question  was  proposed  to  the  judges: 
Whether  in  the  ccmrts  below  a  party,  on  crc^ss-examination,  would  be  allowed  to 
represent,  in  the  statement  of  a  question,  the  contents  of  a  letter,  and  to  ask  tbe 
witness  whether  the  witness  wrote  a  letter  to  any  person  with  such  contents,  or  coo- 
tents  to  the  like  effect,  without  having  first  shown  to  the  witness  the  letter,  tnd 
*^^ni  ^^^^'^^r?  asked  that  witness  whether  the  witness  wrote  *that  letter,  and  bis 
-»  admitting  that  he  wrote  such  letter?  The  judges  answered  this  in  tfce 
negative;  and  Abbott,  C.  J.,  stated  their  reasons  to  be.  that  the  contents  of  erm 
written  paper  are  to  be  proved  by  the  paper  itself,  and  by  that  alone,  if  the  pipef 
be  in  exist^-^uec:  the  proper  course,  therefore,  was  to  ask  the  witness  whether  or  do 
that  letter  was  of  the  handwriting  of  the  witness.  If  the  witness  admits  this,  the 
cross-examining  counsel  may.  at  his  proper  season,  read  that  letter  as  evidence.(a) 
A  second  question  was  at  the  same  time  put  to  the  judges,  part  of  which  was, 
whether  the  court  would  allow  a  witness,  in  case  he  should  not  admit  that  he  did  or 
did  not  write  the  same,  to  be  examined  to  the  contents  of  such  letter (6)   To 

(y)  Angus  v.  Smith,  M.  &  M.  473.  The  witness  was  allowed  to  be  recnlled,  and  asked 
the  particular  question;  and  the  same  rule  was  laid  down  by  Parke,  B.,  in  Crowlert. 
Page,  7  C.  &  P.  780  (32  E.  0.  L.  R.),  post,  p.  562.  note  (a),  and  in  Rex  r.  Pearce.  Glouces- 
ter Spr.  Ass.  1829,  MSS.  C.  S.  G.  Learned  judges  have  in  many  instances  allowed  wit' 
nessefi  to  be  recalled  in  order  to  lay  a  foundation  for  the  admission  of  such  contradictorj 
evidence.  In  Reg.  v.  Harris,  Salop  Spr.  Ass.  1842,  upon  an  indictment  for  mnrder, tbe 
prisoner  had  no  counsel,  and  in  his  defence  to  the  jury  he  alleged  certain  statementi  to 
have  been  made  by  the  principal  witness  for  the  prosecution,  and  imputed  that  his  sod, 
who  could  prove  tbe  statements,  had  been  prevented  from  attending  to  give  evidence  for 
him  :  and  Pattcifon,  J.,  stopped  the  trial,  and  ordered  the  son  to  be  sent  for,  at  the  ume 
time  directing  that  no  communication  should  be  made  to  him  of  the  matters  as  to  which 
he  was  going  to  be  examined.  The  prisoner  having  no  attorney,  and  the  son  not  hiring 
been  examined  by  any  one  as  to  what -statements  he  had  heard  the  witness  make,  a  diffi- 
culty arose  a:«  to  the  mode  which  was  best  to  be  adopted  in  the  examination  of  tbe  soi, 
and  the  cross-examination  of  the  witness,  and  the  following  mode  was  adopted  as  the  best 
under  the  peculiar  circumstances  of  the  case: — The  son  was  first  examined  by  the  editor, 
at  the  request  of  the  learned  judge,  as  to  what  he  had  heard  the  witness  say,  the  witness 
being  kept  out  uf  court  during  such  examination,  and  then  the  witness  was  called  in  tod 
cross-examined  bv  the  editor  as  to  the  statements  which  the  son  had  sworn  that  he  hftd 

» 

made.  The  jur>  acquitted  the  prisoner,  although  the  evidence  for  the  prosecution  vts 
very  strong.  Tliis  case  has  been  mentioned,  as  it  may  serve  as  a  guide  for  the  practice i> 
cases  where  the  prisoner  wishes  to  call  witnesses  to  prove  contradictory  statements  Bide 
by  witIles^rG8  for  the  prosecution,  without  having  laid  the  ground  for  so  doing  in  a  proper 
manner.     (}.  8.  G. 

(z)  2  B.  k  B.  286  («  E   C.  L.  R.). 

(a)  Id.  Ibid.  But  if  he  suggests  to  the  court  that  he  wishes  to  have  the  letter  read  !■- 
mediately  in  order  to  found  certain  questions  upon  its  contents,  that  cannot  be  irell  or 
effectunlly  done  without  reading  the  letter  itself;  in  that  case,  for  the  more  cooTenieot 
administration  of  justice,  the  letter  is  permitted  to  be  read,  bnt  considering  it  as  part  of 
the  evidence  of  the  counsel  proposing  it,  and  subject  to  all  the  consequences  of  its  bcinf 
so  considered:  Ibid.  289,  200. 

(b)  The  other  part  of  the  question  was  whether,  when  a  letter  la  produced  in  tbe  coirt 
below,  the  court  would  allow  a  witness  to  be  asked,  upon  showing  the  witness  onlysp*'^ 
or  one  or  more  lines  of  such  letter,  and  not  the  whole  of  it,  whether  he  wrote  such  J^rt; 
and  the  judges  were  of  opinion  l\ial  \\.  «\iQ\x\^  V><(  «:(i%'N«T^d.iiL  the  aflBrmatiTe. 
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irhich  the  learned  judges  gave  an  answer  in  the  negative,  for  the  same  reason 
irhich  led  them  to  give  the  answer  to  the  first  question,  viz.,  that  the  paper  itself  is 
30  be  produced,  in  order  that  the  whole  may  be  seen,  and  the  one  part  explained 
jy  the  other. 

But  now  by  the  28  &  29  Vict.  c.  18,  s.  5,  '^  a  witness  may*be  cross-examined  as 
x>  previous  statements  made  by  him  in  writing,  or  reduced,  into  writing,  relative  to 
;he  subject-matter  of  the  indictment  or  proceeding,  without  'such  writing  being 
ihown  to  him ;  but  if  it  is  intended  to  contradict  such  witness  by  the  writing,  his 
LtteDtion  must,  before  such  contradictory  proof  can  be  given,  be  called  to  those 
Mirt8  of  the  writing  which  are  to  be  used  for  the  purpose  of  so  contradicting  him : 
>rovided  always,  that  it  shall  be  competent  for  the  judge  at  any  time  during  the 
rial  to  require  the  production  of  the  writing  for  his  inspection,  and  he  may  there- 
ipon  make  such  use  of  it  for  the  purposes  of  the  trial  as  he  may  think  fit."  This 
Jaose,  by  sec.  1,  applies  to  "all  courts  of  judicature  as  well  criminal  as  all  others, 
.nd  to  all  persons  having  by  law  or  by  consent  of  parties  authority  to  hear,  receive, 
jid  examine  evidence;"  and  consequently  any  court  of  sessions  trying  any  offence, 
►r  aDy  justice  or  justices  hearing  any  charge  of  any  offence,  may  require  the  pro- 
lactioD  of  any  writing,  &c.,  though  the  word  '^  judge"  alone  occurs  iu  the  clause. 

This  5th  section  is  the  same  in  substance  as  the  17  &  18  V'ict.  c.  125,  s.  24,  and 
t  is  not  known  that  any  questions  have  arisen  upon  its  construction ;  but  as  it  is 
ibvioufl  that  some  questions  are  likely  to  arise  upon  the  new  clause,  it  may  be  well 
o  advert  to  them.  The  clause  f^ecms  to  assume  that  the  writing  is  in  the  posses- 
lion  of  the  party  who  is  cross-examining,  and  where  that  is  the  case,  no  difficulty 
ta  to  its  production  can  arise.  But  the  writing  may  not  be  in  his  possession,  and, 
n  the  most  common  case  in  criminal  trials,  the  depositions  are  in  the  custody  of 
he  court.  Here  however,  also,  no  difficulty  can  arise,  as  the  court  will,  no  doubt, 
dways  permit  or  cause  them  to  be  used  for  the  ""purpose  of  the  clause.  But  r^ecei 
Lhe  writing  may  be  in  the  custody  of  other  parties,  and  several  questions  may  *- 
irise  where  that  is  the  case.  It  may  be  in  the  custody  of  the  prisoner,  and  notice 
to  produce  it  may  have  been  given,  or  it  may  be  in  the  custody  of  a  third  party 
•rho  has  been  subpoenaed ;  in  either  of  these  cases  it  is  apprehended  that  the  cross- 
ezamiDing  party  is  entitled  to  prove  the  notice,  and  to  call  for  the  writing,  or  to 
caU  on  the  party  subpoenaed  to  produce  the  writing:  and  it  is  now  clearly  settled 
that  such  a  course  ought  at  once  to  be  adopted,  and  not  postponed  till  the  cross- 
ezamioing  party  enters  on  his  cascCc) 

If  the  document  be  obtained  in  either  of  these  modes,  no  difficulty  will  occur ; 
but  it  may  be  that  it  may  not  be  produced,  though  it  is  shown  to  be  in  the  custody 
of  the  prisoner  or  witness.  The  question  will  then  arise  whether  the  judge  has 
|)0wer  to  compel  its  production  ;  the  words,  '^it  shall  be  competent  for  the  judge, 
at  any  time  during  the  trial,  to  require  the  production  of  the  writing  for  his  inspec- 
tion/ are  perfectly  general,  and,  if  they  stood  alone,  would  seem  to  give  the  judge 
BQeh  power;  but  they  occur  in  the  proviso  to  the  preceding  part  of  the  clause,  which 
■eems  plainly  to  contemplate  that  the  document  is  in  the  hands  of  the  cross-exam- 
iDiDg  party :  and  they  seem  to  have  been  introduced  for  the  purpose  of  enabling 
the  judge  to  prevent  an  improper  impression  being  produced  by  a  partial  commu- 
nication of  the.  contents  of  the  writing;  and,  therefore,  it  admits  of  serious  doubt 
whether  it  would  be  held  that  the  judge  was  empowered  in  such  a  case  by  this  clause 
to  compel  the  production  of  the  writing.  Then,  suppose  the  writing  not  to  be 
attainable  in  these  cases,  or  that  it  is  in  the  possession  of  some  person  who  has  not 
been  subpcenaed  to  produce  it,  and  is  not  present ;  in  such  a  case,  as  the  power  to 
CT06B-examine  as  to  any  writing  is  given  in  perfectlv  general  terms,  there  seems  no 
doubt  that  the  right  to  cross-examine  would  exist;  but  as,  before  any  contradictory 
proof  can  be  given,  the  attention  of  the  witness  is  to  be  called  to  the  parts  of  the 
writing,  it  seems  to  be  clear  that  in  such  a  case  no  contradictory  proof  will  be 
admiaaible. 

Lastly,  if  a  paper  written  by  the  witness  is  proved  to  have  been  lost  or  destroyed 
(in  which  case  the  only  mode  of  contradicting  him  would  be  by  producing  afier- 

(c)  Boyle  v.  Wiseman,  11  Exch.  R.  360,  and  other  cases,  pottj  p.  636. 
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wards  some  secoudary  evidence  of  the  contents  of  the  paper),  the  couDHel  may  croM- 
examiue  the  witness  as  to  the  cout^nt^i  of  such  paper.(f/)  and  this  mi^ht  be  done 
before  the  uew  Act.  Thus  where  on  a  trial  of  an  indictment  which  had  beeofoaud 
at  the  Monmouth  Special  Commission,  it  was  proved  that  at  that  Comniissioo  the 
depositions  of  the  witnesses  had  been  frequently  produced,  and  that  they  had  been 
mislaid,  and  that  diligent  search  had  been  made  for  them  several  times,  and  they 
could  not  be  found  ;*  Patteson,  J.,  held  that  a  witness  might  be  cross-examined  as  to 
what  he  had  said  before  the  magistrates  by  a  copy  of  the  depositions,,  which  was 
proved  to  be  a  correct  copy.(^) 

A  witness,  who  has  been  examined  before  commissioners  in  a  hankmpt^^,  may 
*f)5'>1  ^^  i^^^^^  whether  he  had  mentioned  a  fact,  which  he  had  just  mentioned, 
*'-■  before  the  commissioners,  without  ^putting  his  examination  into  his  hand,  as 
the  object  is  to  show  that  he  did  not  mention  the  fact,  and  he  may  admit  that  if  he 
chooses ;  if  he  docs  not  ask  for  the  examination  to  refresh  his  memory,  he  may 
answer  without  it  if  he  ch(x)8C8.(/) 

It  was  once  said  that,  if  the  counsel  who  cross-examines  puts  a  paper  into  the 
witness's  hand,  and  puts  questions  on  it,  and  anything  comes  of  the  qaestaoos 
founded  upon  it,  the  opposite  counsel  has  a  right  to  see  the  paper,  and  re-examine 
upon  it ;  but  if  the  cross-examination  founded  on  the  paper  entirely  fails,  the  opposite 
counsel  has  no  right  to  look  at  it  ( g)  But  it  has  since  been  laid  down  that  when- 
ever counsel  puts  a  document  into  the  hand  of  a  witness,  and  asks  him  whether  it  is 
in  his  handwriting,  and  then  proceeds  to  found  any  question  on  such  document,  the 
counsel  on  the  opposite  side  has  a  right  to  see  it ;  and  the  only  case  in  which  the 
opposite  counsel  has  not  this  right  is  where  counsel,  after  handing  the  document  to 
the  witness  (and  asking  him  whether  it  is  his  handwriting),  goes  no  further.(A)  And 
if  the  counsel  in  cross-examining  a  witness  put  a  letter  in  his  hands,  and  afler  asking 
if  he  wrote  it,  desire  him  to  read  it,  and  then  put  questions  upon  it,  such  coonsel 
is  not  b(»und  to  have  the  letter  read  until  after  he  has  addressed  the  jury.(t) 

If  a  letter  or  other  writing  be  tendered  in  evidence  for  the  purpose  of  contn- 
dicting  a  witness,  and  a  question  is  raised  whether  it  was  written  by  the  party,  it  is 
for  the  judge  U)  determine  that  question. (J) 

As  there  has  been  no  decision  on  the  17  &  18  Vict.  c.  125,  s.  24,  which  can  in 
any  way  throw  any  light  on  the  new  clause,  and  as  it  is  impossible  to  foresee  in  what 
manner,  and  to  what  extent,  ihc  judges  may  hold  that  that  clause  affects  the  cross- 
examination  of  witnesses  as  to  statements  contained  in  their  depositions,  it  has  been 
thought  the  more  expedient  course  to  insert  all  the  previous  decisions  on  the  subject, 
especially  as  some  of  them  may  serve  as  h  guide  for  the  use  which  the  judges  maj 
make  of  the  depositions  for  the  purposes  of  the  trial. 

We  have  seen(/;)  that  by  the  rules  of  the  judges,  which  were  promulgated  soon 
after  the  passing  of  the  Prisoner's  Counsel  Act,  a  witness  for  the  Crown  cannot,  upon 
his  cross-examination,  be  asked  whether  he  did  or  did  not  in  his  deposiuon  make 
such  or  such  a  statement,  or  whether  he  did  or  did  not  make  such  a  statement, 
before  the  magistrate,  until  after  his  deposition  has  been  read.  These  rules  ha?e 
been  acted  upon  with  great  strictness  in  practice,  and  it  seems  fully  settled  that  a 
counsel  for  a  prisoner  can  neither  ask  a  witness  as  to  anything  contained  in  his 
deposition,  or  anything  not  contained  in  the  deposition,  without  first  putting  in  the 
deposition  to  show  what  the  witness  did  state. (/) 

'd)  2  Phill.  Ev.  439. 

[e)  Reg.  V.  Shellard,  9  C   &  P.  277  (38  E.  C.  L.  R.). 

[/)  Ridley  v.  Gyde,  1  M.  &  Rob.  197,  Tindal,  C.  J. 

(g)  Reg.  V.  Diincombe,  8  C.  A  P.  369  (34  E.  G.  L.  R.l,  Lord  Denman,  C.  J. 

(h)  Per  Erie,  J.,  in  Cope  v.  the  Thames  Haven  Dock  Company,  2  C.  k  K.  757  (61  B.  C. 
L.  u.).  The  words  between  brackets  Hre  inserted  from  the  marginal  note,  and  render  the 
passage  consistent  with  the  regular  practice. 

(i)  Holland  v.  Reeves,  7  C.  &  P.  3G  (32  E.  C.  L.  R.),  Alderson,  B. 

Ij)  Cooper  V.  Dawsoo,  1  F.  &  F.  550,  Wighiman,  J. ;  Boyle  v.  Wiseman,  11  Each.  R.  869. 

[k)  Ante,  p.  363. 

(/)  Reg.  V.  Taylor,  8  C.  &  P.  726  (34  E.  C.  L.  R.),  Ersklne,  J.;  Reg.  d.  Hoi  den,  8  C.  M  P. 
606,  Patteson,  J. ;  Rex  v.  Edwards,  8  C.  k  P.  26,  Littledale,  J.,  and  Coleridge,  J.;  and 
the  cases,  Ibid.  31,  note  (a). 
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^Sorne  cases  occarred  in  which  the  counsel  for  the  prisoDer,  on  cross-  r^ccKo 
examioing  a  witness  for  the  prosecution,  oflFcrcd  to  put  into  his  hand  his  ^ 
deposition,  and  then  proposed  to  ask  him  whether,  having  looked  at  the  paper,  he 
still  persevered  in  the  statement  already  made  in  his  evidence  in  court ;  Parke,  B., 
and  Coltman,  J.,  had  some  doubt  as  to  the  propriety  of  this  course ;  but,  it  having 
been  permitted  by  some  judges,  they  thought  it  right  to  allow  it.  They,  however, 
asked  the  opinion  of  the  judges  whether  they  were  right,  and  the  judges  were  of 
opinion  that  the  course  pursued  was  inexpedient,  and  that  it  ought  not  to  be  allowed 
in  fnture.(m) 

So  where  Ford,  Higginson,  and  Maddock  were  tried  for  a  burglary,  and  a  police- 
man, in  consequence  of  a  statement  by  Maddock,  went  with  him  to  Ford,  and  asked 
Ford  ^^  where  the  hams  were  that  he  had  bought  of  Higginson?''  Ford  at  that 
time  denied  having  any  hams,  but  on  the  way  towards  his  house  he  said  to  the 
policeman,  "  I  have  the  little  ham  at  home,  but  I  know  nothing  at  all  about  the  big 
ham."  The  policeman  added  that  neither  he  nor  Maddock  had  said  anything  about 
little  or  big  hams  in  Ford's  hearing  before  he  made  this  statement.  On  cross- 
examination  the  policeman  was  several  times  asked  ^  whether  Maddock  did  not  say 
in  Ford's  hearing,  when  he  first  met  with  Ford,  ^  That  is  the  man  that  bought  the 
big  and  little  ham  ?'  which  he  as  often  denied.  The  prisoner's  counsel  then  pro- 
posed to  put  his  deposition  into  his  hand,  to  desire  him  to  read  it,  and  then  to  ask 
him  *'  whether  he  adhered  to  the  statement  that  nothing  had  been  said  about  the 
big  or  little  ham  in  Ford's  hearing  before  Ford  made  the  statement  about  them  T* 
Bat  the  prisoner's  counsel  did  not  propose  to  put  the  deposition  in  evidence.  The 
deposition  did  in  fact  contain  a  statement  that,  when  the  policeman  met  Ford, 
Maddock  said  ^^  That  is  the  man  that  bought  the  big  and  little  ham."  Greaves, 
Q.  C,  consulted  Patteson,  J.,  and  finding  that  he  had  an  impression  that  the  course 
proposed  had  been  permitted  by  some  of  the  learned  judges,  but  that  his  opinion 
was  opposed  to  it,  and  entertaining  himself  a  very  decided  opinion  against  such  a 
coarse  and  having  on  a  previous  day  at  the  same  assizes  refused  to  permit  it  to  be 
adopted,  he  thought  it  better  to  refuse  to  permit  it  in  the  present  instance ;  but  in 
order  that  the  point  might  be  finally  settled,  he  reserved  the  question,  whether  the 
prisoner's  counsel  was  entitled,  as  a  matter  of  right,  to  put  the  deposition  into  the 
witness's  hand,  to  desire  him  to  read  it,  and  then  to  ask  him  whether  he  adhered 
to  the  statement  he  had  made.  On  the  case  coming  on  before  the  judges,  Lord 
Campbell,  C.  J.,  said  ^^The  judges  are  all  of  opinion  that  the  course  which  the 
priaoDer'a  counsel  wished  to  take  ought  not  to  be  allowed ;  that  the  question  was 
rti  judicata  y*  and  his  lordship  read  the  preceding  case,  and  added,  '^  After  that 
decision,  the  question  is  certainly  not  open  for  argument;  and  I  entirely  concur  in 
the  decision.  I  have  always  considered  it  an  improper  and  inexpedient  practice, 
though  hitherto  I  have  not  had  the  courage  to  prevent  it ;  but  the  matter  is  r^ee  4 
now  settled  for  the  fviure ;  and  the  proper  course  to  be  *  pursued  is  that  *- 
pointed  out  in  the  Queen! s  case.(n)  The  deposition  should  either  be  read  to  the 
witness  at  the  time  of  the  cross-examination,  and  before  the  questions  as  to  its  con- 
tents are  put  in,  or  should  be  given  in  evidence  by  the  prisoner's  counsel,  as  part  of 
his  own  case."(o) 

And  so  stricHtly  has  t^is  practice  been  adhered  to,  that  it  has  been  held  that  a 
prisoner's  counsel  cannot  be  permitted  to  ask  a  witness  whether  he  had  ever  made 
a  particular  statement  before,  but  that  the  question  ought  to  be  qualified  by  adding, 
"  except  when  you  were  before  the  magistrate,"  or  "  the  coroner,"  as  the  case  may 

Nor  will  the  court  allow  a  question  to  be  put  in  order  to  get  a  contradiction,  by  a 

(m)  Anonymous,  cited  in  Reg.  v.  Ford,  2  Den.  C.  C.  245,  from  the  MSS.  of  Parke,  B., 
April  1643.     This  case  and  Reg.  v.  Ford  seem  not  to  be  affected  by  the  new  clause. 

(n)  2  B.  &  B.  2S9  (6  E.  C.  L.  R.). 

(o)  Reg.  r.  Ford,  2  Den.  C.  C.  245  ;  5  Cox  C.  G.  184,  Spr.  Ass.  1851 ;  Reg.  v.  Palmer,  5 
Cox  C.  C.  236 ;  Pollock,  C.  B.,  s.  p.  April  1857  ;  Reg.  v.  Brewer,  9  Cox  C.  C.  409,  s.  p. : 
Blackbam,  J.,  Jan.  1863. 

(/)  Reg.  V.  Holden,  «tipra;  Reg.  v.  Shellard,  9  C.  &  P.  277  (38  E.  C.  L.  R.),  Patteson,  J.; 
Reg.  V,  Price,  7  Cox  C.  C.  405,  Wigbtman,  J.,  is  contra^  but  the  previous  cases  were  not 
cited. 
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sidewind,  between  the  evidence  of  a  witne$»  and  his  deposition,  without  putting  im. 
the  deposition.     On  a  trial  for  murder  a  witness  was  asked  by  the  prisoner's  coam 
whether,  when  he  was  examined  before  the  ma|^istrate,  he  recollected  a  particulai 
fact,  and  it  was  baid  that  the  same  question   had  been  allowed  to  be  pat  on  the 
previous  trial  of  the  same  case  by  Coltman,  J.     Patteson,  J.,  said  he  had  a 
respect  for  the  opinion  of  Mr.  J.  Coltman,  but  the  question  was  evidently  an  evasion, 
and  an  attempt,  by  a  sidewind,  to  get  a  contradiction  between  the  testimony  of  the 
witness  in  the  box  and  his  statement  before  the  magistrate,  without  putting  in  the 
deposition.     This  was  clearly  irregular,  and  could  not  be  allowed.(j) 

Where,  however,  a  witness  admitted  that  he  had  been  cross-examined  by  the  pri- 
soner's attorney  when  he  was  before  the  magistrate,  the  counsel  for  the  prisoner 
permitted  to  question  him  as  to  the  answers  he  gave,  it  appearing  to  the  judge  that^ 
no  cross-examination  of  the  witness  was  returned  by  the  magistrate.Qr)     If  the  ^ 
counsel  for  the  prosecution  refers  to  the  deposition,  and  states  that  it  contains  no  ^ 
note  of  any  cross-examination,  this  Entitles  the  prisoner's  counsel  to  cross-examine    ^ 
the  deponent  as  to  any  statement  made  by  him  in  cross-examination  before  the 
magistrate. (8)     So  where  on  a  trial  for  murder  a  witness  stated  a  conversation  with 
the  prisoner,  which  did  not  appear  in  the  depositions,  and,  on  cross-examination,  the 
witness  was  asked  whether  she  had  ever  made  that  statement  before,  and  it  was 
objected  that  this  question  included  what  was  said  before  the  magistrate  ;  Aldoson, 
3,jcp.e-|   B.,  aft-er  consulting  Cresswell,  J.,  said,  "We  are  of  opinion  that  the  qnes- 
-»  tion  may  be  put.     No  doubt  if  the  *objcct  is  to  contradict  a  witness,  or  didt 
what  was  said  before  the  magistrate,  the  depositions  must  be  put  in }  but  when  they 
are  in  they  will  not  prove  whether  or  not  such  a  statement  was  made.     At  the  utinoetf 
they  could  only  show  that  they  did  not  contain  it."(^) 

In  one  case,  it  seems  to  have  been  considered  a  fitting  course  for  the  judge  tm 
look  at  the  depositions  while  the  witnesses  were  under  examination,  and  question 
them  as  to  any  discrepancy  between  them  and  their  evidence ;(«)  but  in  other  cases 
learned  judges  have  refused,  where  counsel  were  employed  by  the  prisoner,  to  look 
at  the  depositions  at  all.(v) 

Although  the  counsel  for  a  prisoner  must  put  in  the  deposition  before  oross- 
examining  the  witness  as  to  what  he  said  before  the  magistrate,  the  coort  may,  in 
its  discretion,  if  it  think  fit,  put  any  question  to  the  witness  without  pntting  the 
deposition  in  evidence,  or  may  allow  the  prisoner's  counsel,  as  the  mouthpieoe  of 

{q)  Reg.  t'.  Newton,  4  Cox  C.  C.  262,  March  1850. 

(r)  Rex  V.  Edwards,  8  C.  &  P.  26  (34  E.  C.  L.  R.). 

(«)  Rep.  V.  Curtis,  2  C.  k  K.  763  (61  E.  C.  L.  R.).  A  witness  had  been  examined  befoR 
the  magistrates  touching  the  charge  for  which  the  prisoner  was  indicted,  and  on  cross- 
examination  in  court  it  was  proposed  to  ask  him  whether,  whilst  he  was  under  crois- 
examinution  by  the  prisoner's  attorney  before  the  magistrates,  he  did  not  make  a  certain 
statement.  The  counsel  for  the  prosecution  objected  to  this  question,  on  the  g^ond  thftt 
the  depositwrtSj  on  being  referred  to^  were  found  to  contain  no  note  of  any  such  eroMS'txammatiiom. 
Erie,  J.,  was  of  opinion  that  the  question  must  be  allowed.  There  did  appear  to  hare 
been  decisions  the  other  way  (see  ante^  p.  489),  but  he  had  always  been  of  opioioB  thftt, 
in  principle,  these  decisions  were  wrong. 

(/)  Reg.  r.  Moir,  4  Cox  C.  C.  279,  May  1850. 

(ii)  Rex  V.  Edwards,  supra.  This  is  a  course  which  has  not  unf^qnently  been  adopted 
in  cases  where  the  prisoner  has  bad  no  counsel,  and  in  such  cases  it  appears  highly 
expedient,  as  prisoners  rarely  have  copies  of  the  depositions  unless  they  are  deiended  by 
counsel,  and,  even  if  they  had,  probably  would  not  be  able  properly  to  avail  themselves 
of  any  contradictions  that  might  arise  ;  and  it  is  to  be  remembered  that  the  depositioDS 
are  returned  to  the  judge  for  the  express  purpose  of  enabling  him  to  judge  as  to  the 
accuracy  of  the  witnesses.    C.  S.  G. 

(v)  Rex  V.  Thomas,  7  C.  A  P.  817  (32  E.  C.  L.  R  ),  Parke,  B.,  as  stated  8  C.  Jt  P.  27t34 
E.  C.  L.  R.),  and  that  statement  is  correct:  Reg.  v.  Holden,  supra.  In  both  these  cases 
the  counsel  for  the  prisoner  requested  the  judge  to  look  at  the  depositions,  and  the  object 
was  to  avoid  putting  in  the  depositions,  and  if  the  judge  had  in  those  cases  looked  at  the 
depositions,  and  questioned  the  witnesses  upon  them,  it  would  hare  been  indirectly  gettiag 
rid  of  the  effect  of  the  rules  themselves.  It  is  a  very  different  qaestion  whetherthajadgs 
may  not  in  his  discretion  question  a  witness  as  to  discrepancies  which  strike  his  mind, 
and  cither  have  not  struck  the  counsel  for  the  prisoner,  or,  it*  so,  hare  been  considered 
by  him  not  of  such  importance  as  to  induce  him  to  put  in  the  depositions,  and  80  giT« 
the  counsel  for  the  Crown  the  reply.     C.  S.  G. 
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the  court,  to  put  the  questioa,  without  putting  in  the  deposition. (1/7)  Where, 
therefore,  a  witness  heing  asked  in  cross-examination  ^^  whether,  when  the  prisoner 
struck  the  hlow  with  the  knife,  the  deceased  did  not  seem  as  if  he  was  going  to 
strike  the  prisoner?"  and  the  witness  answered,  '*No;"  Wightman,  J.,  drew  the 
counsel's  attention  to  the  witness's  deposition,  and  handed  it  down  to  him,  saying, 
*'  You  may  put  it  into  his  hands  to  look  at ;  you  don't  therehy  make  it  evidence. 
He  may  look  at  it  to  refresh  his  memory."  The  deposition  was  then  put  into  the 
witness's  hands,  and  after  he  had  looked  at  it  WiR:htman,  J.,  said,  "  Well,  having 
read  that,  what  do  you  say?"     The  witness  said,  "  Yes,  he  did."(aj) 

Where  the  deposition  was  put  in  the  hands  of  a  witness,  and  on  being  asked  to 
read  it  he  said  he  could  not  read  writing,  it  was  held  that  there  was  no  objection  to 
the  deposition  being  read  over  to  him,  and  the  officer  of  the  court  read  it  over  to 
him  accordingly. (y)  But  where  a  similar  course  was  proposed  to  be  adopted, 
*and  the  preceding  case  was  relied  upon  as  an  authority,  and  it  was  said  r^ee/* 
that  Coltman,  J.,  had  acted  on  its  authority,(2)  Erie,  J  ,  held  that  the  *- 
eourse  would  be  irregular  and  contrary  to  all  rule.  It  would  be  in  effect  putting 
the  officer  in  the  position  of  a  witness,  without  being  on  oath,  to  contradict  the 
testimony  of  the  sworn  witness  in  the  box.^a) 

On  an  indictment  for  murder  a  witness  was  asked,  in  cross-examination,  whether 
she  had  stated  a  particular  fact  when  she  was  examined  before  the  coroner  ;  and  it 
was  objected  that  the  deposition  must  first  be  put  in.  On  the  other  hand  it  was 
urged  that  the  rules  framed  by  the  judges  only  applied  to  depositions  taken  before 
justices ;  but  it  was  held  that  there  was  no  distinction  whatever  between  depositions 
before  a  coroner  and  depositions  before  a  magistrate.(&)  But  where  on  a  trial  for 
murder  a  witness  was  asked  in  cross-examination  whether  he  had  not  made  before 
the  coroner  a  certain  statement,  and  it  was  contended  that  the  rules  as  to  deposi- 
tions did  not  apply  to  the  depositions  taken  before  coroners;  Byles,  J.,  said, 
^  Unless  some  authority  is  shown  me  to  the  contrary,  I  shall  allow  the  question  to 
be  put.  The  rules  laid  down  by  the  judges  apply  to  examinations  before  a  magis- 
trate; examinations  before  a  coroner  are  not  mentioned,  and  this  seems  to  me 
strongly  in  favor  of  the  argument-.  If  it  had  been  intended  that  the  same  rules 
should  apply  to  depositions  taken  before  a  coroner,  they  would  have  been  mentioned. 
As  I  said  before,  unless  an  authority  be  shown  against  such  a  question  being  put,  I 
shaD,  in/avorem  vitse,  allow  it  to  be  put.''(r) 

(w)  Reg.  V,  Peel,  2  F.  &  F.  21,  Willes,  J. 

(z)  Reg.  V.  Quin,  3  F.  &  F.  818.  It  is  clear  that  the  whole  here  was  done  on  the  motion 
of  the  court,  and  the  marginal  note  thus  misrepresents  it.  "  Wightman,  J.,  allowed  the 
deposition  made  by  a  witness  to  be  pat  into  his  hands  to  refresh  his  memory,  and  he  was 
then  asked  what  he  said  about  a  fact  which  he  had  answered  btfore  in  the  negative,  and 
answered  the  question  affirmatively," 

(y)  Rex  V.  Edwards,  8  C.  &  P.  26  (34  E.  C.  L.  R.),  Littledale,  J.,  and  Coleridge,  J.  It 
has  been  assumed  that  it  was  decided  that  this  could  be  done  without  putting  in  the 
deposition ;  but  there  is  no  such  statement  in  the  report,  and,  on  the  contrary,  though 
only  witnesses  to  character  were  called,  the  counsel  for  the  prosecution  replied.  Probably, 
therefore,  the  deposition  was  put  in,  and  so  much  only  is  reported  as  related  to  the  reading 
of  the  deposition. 

(z)  Reg.  V.  Tooker,  4  Cox  93(6).  But  Coltman,  J.,  there  said,  "  I  do  not  accede  to 
Bex  p.  Edwards;  but  there  being  that  case,  I  think  the  prisoner  should  have  the  benefit 
of  it." 

(a)  Reg.  V.  Matthews,  4  Cox  C.  C.  93,  August  1849.  Probably  this  case  is  inaccurately 
reported.  If  the  deposition  is  put  in,  it  is,  by  the  rules  of  the  judges,  to  be  read  by  the 
officer,  and  the  only  real  objection  to  the  course  proposed  was  that  it  was  an  attempt  to 
get  at  the  contents  of  the  deposition  without  putting  it  in  evidence.  See  Reg.  v.  Ford, 
tnii,  p.  554,  and  other  cases  there  cited,  which  clearly  overrule  the  supposed  decision  in 
Bex  9.  Edwards. 

[b)  Reg.  V.  Bamett,  4  Cox  C.  C.  269,  Piatt,  B.,  after  consulting  Patteson,  J.,  April  18S0. 
Piatt,  B.,  added,  '*  We  think  you  may  place  in  a  witness's  hands  anything  that  he  has 
written  or  signed  to  refresh  his  memory ,  not  to  elicit  from  him  what  he  may  have  stated 
before  on  the  subject,  but  that,  having  refreshed  his  memory,  you  may  put  questions  to 
him  respecting  the  transaction  itself."  The  deposition  was  put  in  the  witness's  hands, 
aod  she  read  it  to  herself,  after  which  the  cross-examination  was  continued;  but  the 
deposition  was  not  put  in  evidence.  This  case  is  overrnled,  except  as  to  the  point  stated 
in  the  text  by  Reg.  v.  Ford. 

(e)  Reg.  V.  Maloney,  9  Cox  C.  C.  26.    No  case  was  here  cited. 
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In  a  case  where  it  was  proved  that  the  depositioDS  had  been  rcgnlarlj  taken 
against  the  prisoner  before  the  magistrates,  and  returned  to  the  proper  officer,  and 
that  officer  proved  that  he  had  made  diligent  search  after  them,  and  could  not  find 
them ;  Patteson,  J.,  held  that  the  prisoner's  counsel  might  cross-examine  from 
copies  of  them,  which  were  proved  by  the  magistrate's  clerk  to  be  correct (rf) 

The  same  rule  applies  as  to  the  cross-examination  of  a  witness  on  his  deposition 
by  the  counsel  for  the  Crown  as  by  the  counsel  for  the  prisoner.  On  a  trial  for 
murder  a  witness  was  called  for  the  prisoner,  whose  deposition  had  been  taken  by 
^.^.-l  the  coroner,  and  ""it  was  held  that  the  counsel  for  the  Crown  must  put  in 
-*  the  deposition  if  he  cross-examined  the  witness  as  to  any  statement  con- 
tained in  it.(e) 

But  the  rules  only  apply  to  what  are  strictly  depositions  taken  in  the  regular 
course  before  a  magistrate.  AVhere,  on  an  indictment  for  a  rape,  it  appeared  that 
the  prosecutrix  had  twice  charged  the  prisoner  with  the  offence,  and  that  on  the 
first  occasion  the  prosecutrix  was  sworn  and  her  statement  taken  down,  but  not  read 
over  to  her  or  signed  either  by  the  magistrate  or  the  prosecutrix,  and  afler  this  ex- 
amination the  prisoner  was  discharged,  but  was  aflerwards  again  apprehended,  and 
committed  by  other  magistrates;  Coleridge,  J.,  after  conferring  with  Gumey, B., 
held  that  the  counsel  for  the  prisoner  might  ask  the  prosecutrix  whether  she  bad 
not  said  certain  things  on  the  first  occasion,  when  she  was  so  examined  without 
producing  the  writing  which  had  been  taken  down.(/) 

When  the  prisoners  were  first  brought  before  the  magistrate  charged  with  the 
felony  the  witnesses  were  sworn,  examined  by  the  magistrate,  and  cross-cxa mined 
by  the  prisoners,  and  written  minutes  of  the  examination  and  cross-examination 
were  made  by  the  clerk  to  the  magistrates  under  the  inspection  of  the  magistrates. 
These  minutes  were  then  sent  to  the  office  of  the  clerk  to  the  magistrates,  and  there 
deliyered  to  a  clerk  named  Tasker,  who  proceeded  to  write  the  depositions  from  the 
minutes.  The  witnesses  attended  in  the  office,  and  in  the  course  of  writing  the 
depositions  Tasker  put  some  questions  to  each  of  them,  for  the  purpose  of  rendering 
the  depositions  more  correct,  clear,  and  complete.  The  answers  given  to  these 
questions  were  inserted  in  the  depositions.  The  magistrate  was  not  present,  nor 
were  the  prisoners  at  the  office  of  the  clerk  to  the  magistrates.  The  depositions 
having  been  thus  written,  the  witnesses  appeared  again  before  the  magistrates,  and 
in  the  presence  of  the  prisoners  were  resworn ;  the  depositions  were  read  over  to 
them,  and  a  full  opportunity  was  afforded  for  cross-examination  before  the  deposi- 
tions were  signed  by  the  witnesses.  Upon  these  circumstances  appearing  on  the 
trial,  the  counsel  for  the  prisoners  proposed  to  ask  one  of  the  witnesses  for  the 
Crown  this  question,  *'  Did  you  not  tell  Mr.  Tasker  that  you  were  watching  the 
prisoner  Christopher  till  a  quarter  before  one  o'clock  ?"  The  question  was  material, 
and  had  reference  to  what  was  said  by  the  witness  in  answer  to  some  question 
put  by  Tasker,  as  above  stated,  in  the  course  of  writing  the  depositions,  and  the 
witness's  answer  would,  according  to  the  evidence,  appear  on  the  depositions.  The 
depositions  were  not  read  or  tendered  in  evidence.  The  question  was  overruled  by 
the  court ;  and  it  was  contended,  on  a  case  reserved,  that  if  it  were  a  legal  deposi- 
tion, it  only  excluded  an  inquiry  into  what  took  place  before  the  magistrate.  It 
was  answered  that,  if  Tasker  had  taken  down  the  answers,  and  the  witness  bad 
signed  them,  that  paper  would  exclude  evidence  of  what  was  said,  and  that  it  was 
like  a  statement  contained  in  a  letter.(<7)  Wilde,  C.  J.:  "  W^e  think  the  queMion 
*5581  P^^P^^  ^^^  l^g^l)  ^^^  ^hat  an  answer  should  *have  been  required.  It  is 
^  objected  that  the  answer  was  to  be  found  in  a  paper  signed  by  the  witness, 
which  must  be  regarded  as  a  deposition,  having  acquired  that  character  from  the 
circumstances  under  which  it  was  made.  But  the  ground  upon  which  a  depoeition 
is  exclusive  evidence  of  a  matter  contained  in  it,  is  the  presumption  that  the  magis- 
trate had  done  his  duty,  and  taken  down  all  that  was  material  in  the  testimony  of 

(rf)  Reg.  V.  Shcllard,  9  C.  &  P.  277  (38  E.  C.  L.  R.). 
(«)  Reg.  V.  Muller,  10  Gox  C.  C.  43,  Pollock,  0.  B.,  and  Martin,  B. 
(/)  Reg.  V.  Griffiths,  9  C.  A  P.  746  (38  E.  C.  L.  R.). 

Iff)  It  was  also  contended  that  the  depositioa  was  not  a  legal  depoaitlon  at  all ;  bat  no 
opinion  was  pronounced  on  this  objection. 
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the  witDess.  Bat  Talker  was  a  mere  stranger ;  he  could  not,  by  any  act  of  his, 
attach  to  the  writing  a  character  which  woald  exclude  parol  evidence  of  what  was 
80  written ;  it  does  not  become  primary  evidence  of  such  matter :  the  witness's  own 
words  are  the  primary  evidence  of  the  statement.  Suppose  the  witness  had  said 
something,  and  had  then  written  it  down  himself,  his  writing  would  not  exclude  his 
speech.  Why  then  should  Tasker's  writing  do  so  ?  The  whole  argument  was 
founded  on  an  incorrect  analogy.     The  conviction,  therefore,  was  wrong."(^) 

A  very  distinguished  writer  on  the  Law  of  £vidence(t)  has  stated  his  opinion, 
that  the  determination  of  these  points  has  left  the  question  still  open,  whether 
counsel  may  be  allowed  to  cross-examine  a  witness  as  to  his  having  given  a  different 
account  of  the  transaction,  or  as  to  his  having  written  a  letter  containing  a  different 
account ;  because,  in  the  Queens  cascj  the  question  put  to  the  witness  related  to  a 
variety  of  particular  expressions,  and  entire  passages,  supposed  to  be  contained  in  a 
letter,  and  the  letter,  which  was  supposed  to  contain  such  expressions,  had  been 
actually  produced  and  shown  by  the  counsel :  whereas  the  question  proposed  above  is 
quite  general,  namely,  whether  the  witness  has  given  any  account  in  his  letters,  or 
otherwise,  differing  from  his  present  account,  and  the  question  is  proposed  without 
any  reference  to  the  circumstance,  whether  the  letter  is  or  is  not  in  existence,  or 
whether  it  has  or  has  not  ever  been  seen  by  the  cross-examining  counsel. (y)  And 
the  eminent  author  above  alluded  to  argues  with  great  force  and  ability  that  such  a 
question  may  be  asked  with  propriety. (/c) 

In  order  to  lay  a  foundation  for  contradicting  a  witness,  the  questions  asked  upon 
cross-examination  must,  in  some  way,  be  relevant  to  the  matter  in  issue.^     Thus  in 
an  action  for  usury,  the  person  with  whom  the  contract,  alleged  to  be  usurious,  had 
been  made,  was  produced  as  a  witness  for  the  plaintiff,  and  the  counsel  for  the 
defendant  proposed  to  cross-examine  him  as  to  other  contracts  he  had  made  with 
other  persons,  which  were  not  usurious;  intending,  if  the  witness  answered  in  the 
affirmative,  to  draw  the   conclusion  that  he  had   made   the  same   contract  with 
the  defendant,  and  if  the  witness  denied  the  nature  of  those  other  contracts,  to 
*call  evidence  to  prove   the  contrary,  and  thereby  destroy  the  witness's   r*c-q 
credit.     But  Lord  Ellenborough  refused  to  suffer  the  question  to  be  put,   ^ 
conceiving  it  to  be  entirely  irrelevant  to  the  issue  in  the  cause ;  and  the  Court  of 
King's  Bench  were  afterwards  all  of  opinion  that  he  had  acted  properly ;  and  they 
laid  down  the  rule,  that  it  is  not  competent  for  counsel  on  cross-examination  to 
question  the  witness  concerning  a  distinct  collateral  fact,  which,  if  answered  affirma- 
tively, is  wholly  irrelevant  to  the  matter  in  issue,  for  the  purpose  of  discrediting 
him,  if  he  answers  in  the  negative,  by  calling  other  witnesses  to  contradict  him.(/) 

(h)  Reg.  V.  Christopher,  1  Den.  C.  C.  53»;.  In  the  course  of  the  argument  Maule,  J., 
laid,  "  Tasker  usurped  an  authority.  He  can  no  more  exclude  parol  evidence  of  the 
witness's  statement  by  reducing  it  to  writing  than  any  one  present  at  a  seditious  meeting 
can  exclude  parol  evidence  of  words  there  spoiien  by  choosing  to  make  a  memorandum 
of  them." 

(i)  1  Phill.  Ev.  299,  7th  ed. 

(J)  Mr.  Phillipps  applies  the  same  reasoning  to  another  resolution  of  the  judges  during 
the  same  proceedings,  viz.,  that  if  a  witness  be  asked  whether  he  has  represented  such  a 
thing,  they  should  direct  the  counsel  to  ask  whether  the  representation  had  been  made  in 
writing  or  words.  This  opinion  of  the  judges  the  above  learned  writer  conceives  to  have 
been  founded  on  the  supposition  that  the  witness's  letter  was  actually  in  the  possession 
of  the  cross-examining  counsel,  and  on  the  circumstance  of  the  question  relating  to 
particular  expressions  supposed  to  have  been  contained  in  the  letter.  See  2  Phill.  Ev. 
400. 

(k)  I  Phill.  Ev.  299,  7th  ed.,  et  seq.     Sec  also  1  Stark.  Ev.  203,  et  teq. 

(I)  Spencely  v.  De  Willott,  7  East  R.  108. 


>  That  the  witness  cannot  be  contradicted  as  to  collateral  or  irrelevant  matter,  see 
Cornelias  v,  Comm.,  15  B.  Mon.  539;  La  Beau  v.  People,  34  N.  Y.  223;  People  v.  Jones, 
31  Cal.  565;  Geary  v.  People,  22  Mich.  220;  Wroe  v.  State,  20  Ohio  St.  460:  Powers  v. 
Leach,  26  Verm.  270 ;  Rosenbaum  v.  State,  33  Ala.  354;  Blakey  v.  Blakcy,  Ibid.  611; 
Goodall  V,  State,  1  Oregon  333  ;  Copely  v.  State,  4  Iowa  477  ;  State  v.  Shebcau,  30  Verm. 
100.  A  question  intended  to  ascertain  the  feeling  of  the  witness  toward  the  prisoner  is 
relevant,  and  the  answer  may  be  contradicted :  Cornelius  v.  Comm.,  15  B.  Mon.  539 ; 
Newcomb  v.  State,  37  Miss.  383  ;  Benet  v.  State,  13  Ind.  434. 
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It  need  hardly  be  observed,  if  a  qaefltion  be  wholly  irrelevant,  and  therefore  impro- 
perly asked  on  cross-examination,  and  the  witness  nevertheloss  give  an  answer  to  it 
the  cross-ex  ami  uinp:  party  may  not  call  evidence  to  contradict  that  answer ;  but  it  is 
further  to  be  remarked,  that  many  questions  may  be  asked  with  propriety  on  cnw- 
examination.  which  are  irrelevant  to  the  matter  in  issue,  yet  are  allowable  because 
they  go  to  the  credit  of  the  witness;  but  the  distinction  b,  as  to  the  right  to  call 
evidence  to  contradict  answers  given  to  questions  put  to  shake  a  witness's  credit, 
that  if  the  questions  go  merely  to  his  credit,  and  are  in  other  respects  collateral  to 
the  issue,  evidence  cannot  be  called  to  contradict  the  answers;  if  they  not  only  go 
to  his  credit,  but  are  also  connected  with  the  subject  of  inquiry,  then  it  is  allowable 
to  call  witnesses  to  contradict.     Thus  if  a  witness  be  asked,  on  cross-examioatioD, 
whether  he  has  been  guilty  of  a  crime,  or  any  conduct  which  would  discredit  him 
as  a  witness,  but  is  unconnected  with  the  matters  in  issue,  and  he  denies  it,  his  answer 
is  conclusive.(m') 

So  where  on  the  trial  of  an  information  charging  a  maltster  with  having  used  i 
cisterh  for  making  malt  without  having  previously  entered  it,  a  witness  was  asked 
on  cross-examination  whether  he  had  not  said  that  the  officers  of  the  Crown  hid 
oflPered  him  £20  to  say  that  the  cistern  had  been  used,  and  he  denied  having  siid 
so ;  it  was  hold  that  evidence  was  inadmissible  to  prove  that  he  had  said  so ;  fur  the 
contradiction  would  be  on  a  matter  wholly  irrelevant,  and  would  in  no  way  affect 
the  character  of  the  witues8.(w) 

Where  on  a  trial  for  rape  the  prisoner  called  a  witness,  who  stated  that  he  coald 
not  speak  English,  and  was  accordingly  sworn  and  examined  in  Irish,  throogh  an 
't'^rni  ii^^n^^^^'^)  ^"^  o"  cross-examination  ho  again  denied  that  he  could  speak 
^  English,  and  he  also  ^denied  that  he  had  spoken  in  English  to  two  girb 
within  the  last  few  days,  and  these  girls  were  called,  and  proved  that  he  had  w 
spoken  to  them  in  English;  upon  a  case  reserved,  it  was  held  that  the  evidence  of 
these  girls  ought  not  to  have  been  admitted. (o)  But  where  a  woman,  who  was  the 
only  witness  to  prove  an  abominable  offence,  swore  that  she  did  not  know  the  pri- 
soner previously,  evidence  was  admitted  that  they  knew  each  other  well,  and  were, 
in  fact,  intimately  acfiuainted.(  j^) 

Where  in  an  action  on  a  joint  and  several  promissory  note  made  by  the  father 
and  grandfather  of  the  defendant,  who  was  sued  as  the  administrator  of  his  grand- 
father, the  defence  was  that  the  plaintiff  had  forged  the  note  in  question,  and  also 
another  note  in  order  to  cover  the  forgery  of  the  first  note,  and  a  charge  had  been 
preferred  against  the  plaintiff  for  the  forgery  before  the  magistrates,  but  dismissed; 
the  defendant  was  examined  as  a  witness,  and  was  asked  on  cross-examination  whether 
his  father  had  not,  after  the  charge  was  preferred  against  the  plaintiff,  said  in  his 
presence  that  '^  he  was  sorry  that  he  had  forgotten  that  he  had  signed  two  notes." 
The  defendant  answered  in  the  negative.  It  was  held  that  the  plaintiff's  counsel 
could  not  call  a  witness,  in  whose  presence  the  father  had  made  the  statement,  for 

(wi)  Ante,  p.  545. 

(n)  A.  G.  I'.  Hitchcock,  1  Fxcli.  R.  91.  Pollock,  C.  B.,  said,  "The  test  whether  the 
matter  i?  collateral  or  Dot  iR  this :  if  the  answer  of  a  witness  is  a  matter  which  jroa  woald 
be  allowed  on  your  part  to  prove  in  evidence — if  it  have  such  a  coanection  with  the  issue 
that  you  would  be  allowed  to  give  it  in  evidence — then  it  is  a  matter  on  which  yoa  may 
contradict  him.  [Rut  this  seems  to  be  much  too  narrow  a  rule,  and  so  said  O'Brien,  J., 
in  Reg.  v.  Burke,  in/ra.]  If  you  ask  a  witness  whether  he  has  not  said  so  and  so,  and  the 
matter  he  is  supposed  to  have  said  would,  if  he  had  said  it,  contradict  any  other  part  of 
his  testimony,  then  you  may  call  another  witness  to  prove  that  he  had  said  so,  in  order 
that  the  jury  may  believe  the  account  of  the  transaction  which  he  gave  to  that  other 
witness  to  be  the  truth,  and  that  the  statement  he  makes  on  oath  in  the  witness  box  ii  DOt 
true  (more  accurately,  in  order  that  the  jury  may  disbelieve  or  doubt  the  statement  of  the 
witness),  it  must  be  connected  with  the  issue  as  a  matter  capable  of  being  diatiactlf 
given  in  evidence,  or  it  must  be  so  far  connected  with  it  as  to  be  a  matter  which,  if  <ui- 
swered  in  a  particular  way,  would  contradict  a  part  of  the  witness's  testimony ;  and  if  i^ 
is  neither  the  one  nor  the  other  of  these,  it  is  collateral  to,  though  in  some  sense  itBtf 
be  considered  as  connected  with,  the  subject  of  inquiry."  The  editor  hat  inserted  tki 
parts  between  brackets. 

(o)  Keg.  V.  Burke,  8  Cox  C.  C.  44.     Three  judges  thought  the  evidence  rightly  receirtd. 

(;>)  lieg.  V.  Dennis,  3  F.  &  F.  502.     The  admissibility  of  the  evidenee  was  not  disptt*^ 
and  Byles,  J.,  left  it  tu  the  jury  in  favor  of  the  prisoner. 


_i 
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the  purpose  of  showing  that  the  father  had  made  the  statement,  and  that  the 
defendant  had  heard  it ;  for  the  issue  sought  to  be  raised  was  purely  collateral.(^) 
So  where  in  an  acti(»n  for  an  assault  on  the  plaintiff's  wife,  she  swore  that  the  assault 
was  of  an  indecent  character;  the  defendant  denied  it,  and  on  cross-examination 
denied  other  indecent  assaults  on  some  young  persons;  and  evidence  on  the  part  of 
the  defendant  was  tendered  to  disprove  these  imputations,  which  was  objected  to 
unless  evidence  was  admitted  in  support  of  them  ;  it  was  held  that  such  evidence 
on  the  one  side  or  the  other  was  inadmissible,  as  the  matter  inquired  into  was  quite 
ooUateral  to  the  issue  to  be  tried,  (r) 

It  is  allowable  to  ask  a  witness  in  what  manner  he  stands  affected  towards  the 
opposite  party  in  the  cause,  and  whether  he  does  not  stand  in  such  a  relation  to 
that  person  as  is  likely  to  affect  him,  and  prevent  him  from  having  an  unprejudiced 
state  of  mind,  and  whether  he  has  not  used  expressions  imputing  that  he  would  be 
revenged  on  some  one,  or  that  he  would  give  such  evidence  as  might  dispose  of  the 
cause  in  one  way  or  the  other ;  and  if  he  denies  it,  evidence  may  be  given  as  to 
what  he  said,  not  with  the  view  of  having  a  direct  effect,  but  to  show  what  is  the 
state  of  mind  of  that  witness,  in  order  that  the  jury  may  exercise  their  opinion  as 
to  how  far  he  is  to  be  believed.(«)  Where  therefore,  in  an  action  on  a  promissory 
note  (in  which  the  defence  appears  to  have  been  that  the  note  was  forged),  the 
female  servant  of  the  plaintiff,  who  was  one  of  the  attesting  witnesses  to  the  r^ee />•■ 
note,  was  asked  on  cross-examination  ""whether  she  did  n  )t  constantly  sleep  ^ 
m  the  same  bed  with  the  plaintiff,  which  she  denied  ;  Coleridge,  J.,  held  that  a 
witness  might  be  called  by  the  defendant  to  contradict  her ;  as  the  question  was 
whether  the  witness  had  contracted  such  a  relation  with  the  plaintiff  as  might  induce 
her  the  more  readily  to  conspire  with  him  to  support  a  forgery ;  just  in  the  same 
way  as  if  she  had  been  asked  if  she  was  the  sister  or  daughter  of  the  plaintiff,  and 
had  denied  that.  But  if  the  question  had  been  whether  the  witness  had  walked 
the  streets  as  a  common  prostitute,  that  would  have  been  a  collateral  issue,  and,  if 
she  had  denied  it,  she  could  not  have  been  contradicted. (0 

If  the  imputed  misconduct  be  relative  to  the  subject  of  inquiry,  as,  if  a  witness 
for  the  Crown  be  asked  whether  he  had  not  said  that  he  would  be  revenged  on  the 
prisoner,  and  would  soon  fix  him  in  gaol.(K)  or  whether  he  had  not  made  declara- 
tions to  procure  persons  corruptly  to  give  evidence  in  support  of  the  prosecution, (t?) 
then  evidence  may  be  called  to  contradict  him,  if  he  denies  the  words  or  declaration 
imputed  to  hiin.  Thus  where  on  an  indictment  for  an  indecent  assault  on  a  girl, 
another  girl  denied  in  cross-examination  that  two  letters  were  in  her  handwriting; 
and  on  the  part  of  the  prisoner,  the  suggestion  was  that  the  charge  was  the  result 
of  a  conspiracy  among  the  children  and  their  parents ;  it  was  held  that  it  might  be 
proved  that  these  letters  were  in  the  handwriting  of  the  girl,  and  that  the  letters 
might  be  read ;  but  that  they  were  only  evidence  for  the  purpose  of  detracting  from 
the  credit  of  the  girl.(?i7) 

Where  on  one  trial  the  jury  were  discharged,  and  on  the  second  trial  a  witness 
admitted  in  cross-examinution  that  she  had  been  in  England  and  had  prosecuted 
for  a  felony ;  it  was  held  that  it  might  be  proved  that  on  the  former  trial  she  had 
denied  that  she  had  ever  been  in  England  or  had  prosecuted  there ;  for,  no  matter 

{q)  Palmer  v,  Trower,  8  Ezch.  R.  247.  Alderson,  B.,  said,  '<  It  is  a  statemeat  made  in 
the  presence  of  the  defendaat  of  a  fact  not  within  his  own  knowledge;  if  it  liad  been 
made  in  the  presence  of  the  grandfather,  who  is  represented  by  the  defendant,  the  case 
might  have  been  diflferent." 

(r)  Tolmaa  V.Johnstone,  2F.  k  F.  66,  Cockburn,  G.  J.,  after  consulting  the  other  judges 
of  Q.  B. 

(9)  Per  Pollock,  C.  B.,  A.  G.  v.  Hitchcock,  supra. 

(t)  Thomas  v.  David,  7  C.  &  P.  360  (32  E.  C.  L.  R).  In  Melhuish  v.  Collier,  15  Q.  B. 
883  (69  E.  C.  L.  R.),  Coleridge,  J.,  said,  "The  principle  I  went  upon  in  Thomas  v.  Darid 
was  that  the  fact  was  one  that  the  defendant  might  have  proved  in  chief." 

(«)  Yewin's  case,  2  Campb.  638. 

(9)  The  Queen's  case,  2  B.  &  B.  311  (6  E.  G.  L.  R.). 

(w)  Reg.  V.  H'Gavaran,  6  Cox  C.  C.  64,  Williams,  J.  The  letters  spoke  of  sticking  to 
theenarge  made  against  the  prisoners,  but  there  was  no  proof  that  they  had  been  delivered 
to  the  persona  to  whom  they  were  addressed. 
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whether  the  qaestion  was  relevant  or  irrelevaDt  to  the  present  issue,  it  went  to  iht 
consist^jiicy  of  her  evidence  on  the  two  trials.Cx) 

If  the  witness  doelines  to  ^ive  any  answer  to  such  a  qaestion  proposed  tohim^bj 
reason  of  the  t43ndency  thereof  to  criminate  himself,  and  the  court  is  of  opinion  thtt 
he  cannot  he  compelled  to  answer,  the  adverse  party  has  also,  in  this  lustaneej  his 
subsequent  opportunity  of  tendering  his  proof  of  the  matter,  which  is  receiTed,if 
by  law  it  ought  to  be  received. (//) 

In  one  case  where  a  witness  said  on  cross-examination  that  he  had  no  recolleetioo 
of  a  certain  declaration  oue  way  or  the  other,  without  expressly  denying  it;  Tindal, 
C.  Jm  held  that  a  person  could  not  be  called  to  prove  such  declaration ;  as  he  had 
never  heard  such  evidence  admitted  in  contradiction,  except  when  the  witness  had 
*^C'>1  ^xpr(^«*ly  denied  the  declaration. (s)  But  in  a  lat^r  case  where  *a  witneai 
^^  neither  admitted  nor  denied  a  verbal  statement;  Parke,  B.,  held  that  eri- 
deuce  was  admissible  to  show  that  the  witness  had  made  such  a  8tatement.(a) 

And  now  by  the  28  &  29  Vict.  c.  18,  s.  4,  *'  if  a  witness  on  cross-examination  as 
to  a  former  statement  made  by  him  relative  to  the  subject-matter  of  the  indictmeot 
or  proceeding,  and  inconsistent  with  his  present  testimony,  does  not  distinctly  adiiit 
that  he  has  made  such  stat<3ment,  proof  may  be  given  that  he  did  in  fact  make  it; 
but  before  such  proof  can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to  the  witneflB, 
and  he  must  be  asked  whether  or  not  he  has  made  such  statement." 

3dly.  The  credit  of  a  witness  may  bo  impeached,  not  only  by  giving  evidcnee  to 
prove  stiiten)ent8  made  by  him  at  variance  with  his  testimony,  but  by  calling  wi^ 
nesses  to  {)rove  his  declarations  and  acts  touching  the  subject-matter  of  inquiry.C'y 

(x)  Keg.  V.  Rorkc,  G  Cox  C.  C.  196,  Lcfrov,  C.  J.,  and  Monahan,  C.  J. 

(y)  The  Queen's  case,  2  B.  k  B.  313  (6  E'.  C.  L.  R.),  314. 

(z)  Paine  v.  Beeston,  1  M.  &  Rob.  20. 

[a)  Crowley  v.  Page,  7  C.  &  P.  789  (32  E.  C.  L.  R.).  The  learned  Baron  said,  "Endcnce 
of  statements  by  witnesses  on  other  occasions  relative  to  the  matter  at  issue,  and  idcoo- 
sistent  with  the  testimony  given  by  them  on  the  trial,  is  always  admissible,  in  order  to 
impeach  the  value  of  that  testimony :  but  it  is  only  such  statements  as  are  relevant  that 
are  admisi^iblo,  and  in  order  to  lay  a  foundation  for  the  admission  of  such  contradictory 
statements,  and  to  enable  the  witness  to  expUin  them,  and,  as  I  conceive,  for  that  purpose 
only,  the  witness  may  be  asked  whether  he  ever  said  what  is  suggested  to  him,  with  the 
name  of  the  person  to  whom  or  in  whose  presence  he  is  supposed  to  have  said  it,  or  some 
other  circumstance  sufficient  to  designate  the  {tarticular  occasion.  If  the  witness,  ontlw 
cross-examination,  admits  the  conversation  imputed  to  him,  there  is  no  neceMitjrfor 
giving  other  evidence  of  it;  but  if  he  says  he  does  not  recollect,  that  is  not  an  adniissioD, 
and  you  may  give  evidence  on  the  other  side  to  prove  that  the  witness  did  say  whit  \i 
imputed,  always  supi)Osing  the  statement  to  be  relevant  to  the  matter  at  issue.  This  has 
always  been  my  practice,  and  if  it  were  not  so  you  could  never  contradict  a  witnesawho 
said  he  could  not  remember." 

(//)  The  Queen's  case,  2  B.  &  B.  311  (6  E.  C.  L.  R.). 

1  Witnesses  who  testify  as  to  what  they  saw  respecting  a  transaction  after  night  and  by 
star-light. — aided  by  lamps  upon  the  surrounding  buildings,  cannot  be  impeached  bypcr- 
i«on8  who  ]>ropo8e  to  prove  that  they  have  made  experiments  on  other  nights,  between  the 
same  hoursi  and  with  the  same  degree  of  light,  and  were  unable  to  discern  objects  accQ- 
rately  :  Sealy  r.  State,  1  (ileo.  220.  On  a  trial  for  rape,  the  acts  and  declarations  of  the 
husband  of  the  woman,  on  whom  the  offence  is  alleged  to  have  been  committed,  are  not 
admissible  to  discredit  the  wife,  examined  as  a  witness:  State  v.  Jefferson,  6  Ired. 305. 
The  mere  fact  that  statements  proved  by  one  person  to  have  been  made  by  othen  who 
were  [iresent,  is  not  a  sufhcient  circumstance  to  discredit  such  person  who  is  otherwiM 
unimpeached:  Clark  r.  State,  8  Humph.  671.  It  is  competent  to  discredit  a  witneM  by 
proving  that  he  was  drunk  at  the  time  the  transaction  he  attempts  to  relate  took  place, 
The  large  quantity  of  liquor  drunk  is  a  circumstance  tending  to  prove  drunkenneia,  tod, 
as  such,  is  competent  evidence  to  prove  that  fact:  Fleming  v.  State,  5  Humph.  564.  Iti* 
a  generally  received  rule,  though  not  without  some  qualificatioui  that  if  a  witnesf  is 
proved  to  iiave  been  guilty  of  a  wilful  and  deliberate  falsehood  npon  any  material  poi>ti 
lie  mny,  and  indeed  ought,  to  be  discredited  entirely.  The  rule  is  expressed, /Untf  * 
uno,  fahu9  in  ommbun:  State  v.  Peace,  1  Jones  (Law)  251 ;  State  v.  Brantleji  63  N.  G  918; 
Callahan  v.  Shaw,  24  Iowa  441  ;  State  t>.  Smith,  8  Jones  (Law)  132 ;  State  9.  Wi]IiiB%> 
Ibid.  257 ;  Ivey  r.  State,  23  Geo.  576 ;  Comm.  t>.  Billings,  97  Mass.  405;  Smith  r.  Sl>^ 
Geo.  1'07;  State  v.  Schoenwald,  31  Mo.  147;  State  v.  Gushing,  29  Ibid.  216;  Ratbcifon 
V,  Coium.,  2  Met.  (K.)  381. 
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And  the  rules  above  stated,  as  to  the  Decessity  of  a  previous  cross-examination  of 
the  witness  whom  it  is  proposed  to  discredit,  apply  equally  to  this  method  of  dis- 
crediting him  as  to  the  last.  So  that  if  it  is  iotcDdcd  to  offer  evidence  of  former 
declarations  of  a  witness,  or  of  acts  done  by  him,  though  not  with  a  view  to  contra- 
dict his  statement  upon  oath  in  examination  in  chief,  but  with  a  view  of  discredit- 
ing him  as  a  corrupt  witness ;  in  this  case  also  it  has  been  determined  that  the 
witness  should  be  previously  questioned  as  to  such  declarations,  or  such  acts,  on  the 
cross-examination  ;(c)  for  in  the  one  case  as  well  as  the  other  an  opportunity  must 
be  afforded  the  witness  of  explaining  his  conduct  before  evidence  can  be  adduced  to 
impeach  his  credit  by  proof  of  the  fact.  Thus  where  the  witness's  moral  character 
is  relevant  to  the  issue,  expressions  of  the  witness  may  bo  proved  without  the  pre- 
vious inquiry,  if  they  tend  merely  to  disgrace  the  witness  by  showing  that  he  has 
made  unbecoming  declarations;  but  even  if  they  be  of  such  a  nature,  the  introduc- 
tory question  must  not  be  dispensed  with,  if  they  tend  likewise  to  contradict  some 
part  of  the  witness's  evidence.  Therefore  in  an  action  for  seducing  the  plaintiff's 
daughter,  which  the  daughter  proves,  the  defendant  cannot  give  evidence  that  she 
has  talked  of  another  person  as  her  seducer  and  the  father  of  her  child,  unless  she 
be  first  asked  on  cross-examination  whether  she  ever  used  those  cxpressi()n8.(^) 

♦After  a  witness  has  been  cross-examined  respecting  his  former  state-  r^cR^q 
ments  and  declarations,  for  the  purpose  of  affecting  his  credit,  the  counsel  ^ 
who  called  him  has  a  right  to  re-examine  him  so  as  to  give  him  an  opportunity  of 
explaining  such  statements  and  declarations.  Thus  if  that  which  the  witness  has 
stated  in  answer  to  the  question  on  his  cross-examination  an^se  out  of  the  inquiries 
of  the  person  with  whom  he  had  the  conversation,  the  witness  may  be  asked  in 
re-examination  what  those  inquiries  were.(e)  And  he  may  also  be  asked  what 
induced  him  to  give  to  that  person  the  account  which  he  has  stated  in  the  cross- 
examination.  (/) 

But  this,  it  should  seem,  is  the  limit  of  such  a  re-ex  ami  nation.  Lord  C.  J. 
Abbott,  in  delivering  his  opinion  in  the  Queen/s  case,  Siiid,  ^'  I  think  the  counsel  has 
a  right,  upon  a  re-examination,  to  ask  all  questions  which  may  be  proper  to  draw 
forth  an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by  the  witness 
on  cross-examination,  if  they  be  in  themselves  doubtful ;  and,  also,  of  the  motive 
by  which  the  witness  was  induced  to  use  those  expressions ;  but  I  think  he  has  no 
right  to  go  further,  and  to  introduce  matter  new  in  itself,  and  not  suited  to  the 
purposes  of  explaining  either  the  expressions  or  the  motives  of  the  witness."(<7) 

His  lordship  afterwards  observed,  '^  I  distinguish  between  a  conversation  which  a 
witness  may  have  had  with  a  party  to  the  suit,  whether  criminal  or  civil,  and  a  con- 
versation with  a  third  person.  The  conversations  of  a  party  to  the  suit,  relative  to 
the  subject-matter  of  the  suit,  are,  in  themselves,  evidence  against  him  in  the  suit, 
and,  if  a  counsel  chooses  to  ask  a  witness  as  to  anything  which  may  have  been  said 
by  an  adverse  party,  the  counsel  for  that  party  has  a  right  to  lay  before  the  court  the 
whole  which  was  said  by  his  client  in  the  same  conversation;  not  only  so  much  as  may 
explain  or  qualify  the  matter  introduced  by  the  previous  examination,  but  even 
matter  not  properly  connected  with  the  part  introduced  upon  the  previous  examina- 
tion: provided  only  that  it  relate  to  the  subject-matter  of  the  suit ;  because  it  would 
not  be  just  to  take  part  of  a  conversation  as  evidence  against  a  party,  without  giving 
to  the  party,  at  the  same  time,  the  benefit  of  the  entire  residue  of  what  he  said  on 
the  same  occasion.  But  the  conversation  of  a  witness  with  a  third  person  is  not  in 
itself  evidence  in  the  suit  against  any  party  to  the  suit.  It  becomes  evidence  only 
as  it  may  affect  the  character  and  credit  of  the  witness,  which  may  be  affected  by 
his  antecedent  declarations,  and  by  the  motive  under  which  he  made  them ;  but 
when  once  all  which  had  constituted  the  motive  and  inducement,  and  all  which  may 
ihow  the  meaning  of  the  words  and  declarations  has  been  laid  before  the  court,  the 
court  becomes  possessed  of  all  which  can  affect  the  character  or  credit  of  the 
witness,  and  all  beyond  this  is,  in  my  opinion,  irrelevant  and  incompetent." (A) 

(e)3  B.  k  B.  311. 

(d)  Carpenter  v.  Wall,  tupra,  11  A.  &  E.  803  (39  E.  C.  L.  R.). 

(«)  2  B.  A  B.  295  (6  E.  C.  L.  R.).  (/)  Ibid. 

(^)  2  B.  A  B.  297. 

(A)  2  B.  A  B.  297,  298.   The  other  judges,  except  Mr.  Justice  Best,  agreed  with  the  Lot4 
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^epi-|  *13ut  the  roa8onin<^  aud  the  grounds  of  the  supposed  distinctioQ  have  been 
-•  since  considered  by  the  Court  of  Queen's  Bench,  and  after  full  con^idenitioa 
that  court  (»vorruIed  the  distinction,  and  adopted  the  more  safe  and  intclli*:ible 
principle  that  the  office  of  rc-exauiination  is  to  be  confined  to  showing  the  true 
color  and  bearing  of  the  matter  elicited  by  cross-examination,  and  that  now  facts  or 
new  statements,  not  tending  to  explain  the  witness's  previous  answers  ought  not  to 
be  admitted. (i) 

Thus  where  an  accomplice  being  cross-examined  with  a  view  to  throw  discredit 
on  his  te8timr)ny,  confess(id  that  he  had  committed  two  robberies  the  same  night  as 
the  one  charged  in  the  indictment,  and  on  re-examination  it  was  proposed  to  ask 
him  as  to  the  particular  circumstances  attending  those  robberies,  and  the  persons  in 
whose  company  they  were  committed,  in  order  to  show  that  the  prisoners  were  the 
persons ;  Littledalc,  J.,  refused  to  allow  it,  observing  that  the  cross-exaniinatioQ 
having  been  only  with  a  view  to  the  witness's  discredit,  it  was  not  competent  to  the 
counsel  for  the  prosecution,  on  re-examination,  to  ask  questions  not  arising  out  of 
sucli  cross-examination,  in  order  to  criminate  the  pri8oner8.(y ) 

4thly.  The  credit  of  a  witness  may  be  impeached  by  proof  of  his  general  char- 
acter.^    It  is  now  completely  settled  with  respect  to  this  mode  of  discrediting  a 

Chief  Justice  ;  but  the  Lord  Chancellor  and  Lord  Redesdale  were  of  the  same  opinion  with 
Mr.  J.  Best,  and  differed  from  the  other  judges,  inasmuch  as  thev  thought  that  the  entire 
conversation  ought  to  be  admitted,  not  as  evidence  of  any  fact  that  might  be  asserted  in 
the  course  of  it.  but  solely  and  simply  as  explanatory  of  the  witness's  motives,  and  aiMt- 
ting  his  character  and  credit  in  a  fair,  full,  and  impartial  point  of  view. 

(0  2  Phili.  Kv.  44:j,  citing  Prince  v.  Samo,  7  A.  &  E.  627  (34  E.  C.  L.  U.),  where  in  an 
action  for  a  malicious  arrest,  a  witness  called  for  the  plaintiff  stated  on  cross-examina- 
tion that  the  plaintiff  had  instituted  a  prosecution  for  perjury  against  a  witne.o  examined 
against  him  in  the  action  in  which  he  had  been  arrested,  and  that  the  plaintifT  had  said 
that  he  had  been  remanded  by  the  Insolvent  Debtors'  (7ourt ;  on  his  re-examinalioa  it  was 
proposed  to  ask  him  whether  the  plaintiff  had  nut  also,  on  the  trial  of  the  indictment, 
sworn  that  the  advance  in  question  was  a  gift  and  not  a  loan;  but  Lord  Denman,  C.  J., 
ruled  that  the  question  could  not  be  put,  and  the  court  held  that  the  raling  was  right. 

(j)  Fletcher's  case,  1  Lew.  111. 


1  As  to  the  impeachment  of  the  character  of  a  witness,  see  Wilson  v.  State,  16  Ind.  392; 
Pleasant  v.  8tate,  15  Ark.  (JJ  V ;  Clackner  v.  State,  33  Ind.  412  ;  Boles  r.  State,  46  Ala.  704; 
Johnson  v.  State,  21  Ind.  329;  People  v.  Yslas,  27  Cal.  63U ;  Comm.  v.  Lawler,  12  Allen 
585  ;  George  v.  State,  39  Miss.  570  ;  State  v.  Parish,  22  Iowa  284;  Sharp  v.  Stale,  16  Ohio 
St.  218;  Siute  v.  Cherrv,  03  N.  C.  493;  People  v.  Tyler,  35  Cal  553;  Taylor  v.  Comm  ,  3 
Bush  508 ;  Ward  i\  State,  28  Ala.  53 ;  Craig  r.  Ohio,  5  Ohio  (N.  S.)  G03 ;  Gilliam  i».  Sute, 
1  Head  38 ;  Terry  r.  State,  13  Ind.  70 ;  State  v,  Sater,  8  Clarke  420 ;  Lewis  v.  SUte,  35  Ala. 
380;  State  v.  Randolph,  24  Conn.  3i:3;  Stokes  v.  State,  18  Geo.  17. 

An  impeaching  witness  giving  material  testimony  may  be  impeached:  State  v  Brant,  14 
Iowa  180;  State  v.  Moore,  25  Iowa  128. 

Evidence  that  a  female  witness  is  a  common  prostitute,  is  not  admissible  for  the  purpose 
of  im[)eaching  her  credibility:  (.\>mm.  t*.  Churchill,  10  Mete.  538.     On  a  trial  for  rape,  the 
prisoner  may  give  in  evidence  that  the  woman  had  been  his  concubine,  or  that  be  had 
been  suffered  to  take  indecent  liberties  with  her :  State  v.  Jefferson,  6  Ired.  365.     Defend- 
ant  on  trial  for  rape  cannot  give  in  evidence  to  prove  that  the  woman  is  a  strumpet,  that 
she  had  crimiual  connection  with  one  or  more  particular  individuals.     It  is  a  question  of 
character,  and  the  evidence,  as  in  other  questions  of  character,  must  be  of  a  general  na- 
ture :  Ibid.     To  impeach  a  witness,  the  inquiry  must  be  as  to  his  character  for  truth  and 
veracity,  and  no  inquiry  can  be  had  whether  the  witnesses  are  common  prostitutes :  State     s 
V.  Smith,  7  Verm.  14.     The  character  for  veracity  of  a  female  witness,  may  not  be  im-   — 
peached  by  evidence  of  her  general  character  for  chastity:  Gilchrist  v.  M'Kee,  4  Watts  -m 
380.     A  witness,  who  is  introduced  to  prove  that  another  witness  is   unworthy  of  credit,  ^ 
should  be  examined  as  to  the  general  character  of  such  a  witness  for  truth  and  veracity.— 
The  character  which  a  witness  has  acquired  for  truth  is  to  be  proved  as  a  fact  in  the  case,^. 
from  which,  combined  with  all   the  various  matters  in  the  testimony,  tending  to  eftablisbn^ 
or  impair  it,  the  jury  will  form  their  own  opinion  respecting  the  credit  due  to  his  states— 
ments.     The  proper  inquiry  is,  whether  the  witness  knows  the  general  character  of  tb^^ 
witness  attempted  to  be  impeached,  and  if  so,  what  is  his  general  reputation   for  truth  t 
On  the  cross-examination  ilie  inquiry  should  be  limited  to  the  witness's  opportunity  fof— 

knowing  the  character  of  such  witness ;  for  how  long  a  time  and  how  generally  such  no 

favorable  rc])orts  have  prevailed,  and  from  what  sources  they  have  been  derived.  It  l-^ 
not  allowable  to  inquire  of  the  impeaching  witness  whether  be  would  beliere  the  witnes^<v 
attempted  to  be  impeached,  upon  oath  :  Phillips  v.  Kingfield,  19  Maine  375.     In  impeack.  — 
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witness,  that  general  evidence  only,  and  nut  evidence  as  to  particular  facts,  c;in  be 
employed  ;(k)  for  if  it  were  allowable  to  give  evidence  of  particular  collateral  facta 
to  affect  his  credit,  the  inquiry  might  branch  out  into  an  indefinite  number  of  issues. 
Besides  which,  although  a  witness  may  be  supposed  capable  of  defending  his  general 
character,  no  man  can  come  prepared  to  give  an  answer  to  particular  facts,  wh'ch 
might  be  sworn  against  him  to  impeach  his  character,  without  any  previous  notice 
given  to  him.(0  The  proper  mode,  therefore,  of  examining  a  witness,  who  is  called 
to  discredit  a  previous  witness  by  proof  of  his  character,  is  to  ask  whether  the  present 
witness  has  had  the  means  of  knowing  the  former  witness's  general  character,  and 
whether,  from  such  knowledge,  he  would  believe  him  on  his  oath.(/?i)  In  order  to 
answer  this  question  negatively  it  is  not  necessary  that  the  witness  should  ever 
have  heard  such  person  give  evidence  on  oath,  as  the  real  (|uestion  is  whether  the 
witness  has  such  a  knowledge  of  the  person's  character  and  conduct  as  enables  him 
conscientiously  to  say  that  it  is  impossible  to  place  any  reliance  on  any  statement 
that  such  person  may  make.(n)  It  has  been  held  upon  an  indictment  for  perjury 
that  a  witness  for  the  defendant  could  not  be  asked  whether  from  having  heard  a 
witness  for  the  prosecution  give  evidence  on  the  trial  of  a  former  cause,  he  con- 
sidered that  the  ^testimony  of  that  witness  could  be  relied  on ;  nor  whether  t^r^r 
he  ever  heard  him  commit  perjury;  nor  whether  he  would  not  belicva  the  *- 
witness  because  he  had  heard  him  commit  perjury;  as  the  witness  must  speak  from 
the  general  character. (o) 

Where  on  an  indictment  for  stealing  money  it  was  opened  on  the  part  of  the 
Crown  that  an  accomplice  and  one  Mercer  would  be  called  as  witnesses ;  Parke,  J., 
both  before  and  afler  those  persons  were  called,  allowed  the  prisoner's  counsel  to 
ask  the  other  witnesses  for  the  prosecution  whether  the  accomplice  and  Mercer 
were  not  persons  of  very  bad  character,  (j^) 

In  answer  to  such  evidence  against  character,  the'  other  party  may  cross-examine 
the  witness  as  to  his  means  of  knowledge,  and  the  grounds  of  his  opinion,  or  may 
attack  his  general  character. (^) 

Where  a  witness  on  cross-examination  stated  that  he  had  become  bail  for  a  wit- 
ness who  had  been  previously  examined,  and  he  believed  it  was  on  a  charge  of 
keeping  a  gaming-house ;  in  order  to  prevent  any  impression  being  thereby  made 
against  the  character  of  the  previous  witness,  Gaselee,  J.,  and  Taunton,  J.,  allowed 
the  previous  witness  to  be  recalled,  and  asked  whether  the  charge  of  keeping  the 
gaming-house  was  in  fact  a  true  charge  or  not.(r) 

A  party  cannot  bring  evidence  to  confirm  the  character  of  a  witness  before  the 
credit  of  that  witness  has  been  impeached,  either  upon  cross-examination  or  by  the 
testimony  of  other  witnesses.(8)*     Thus  in  a  case  where  a  witness  for  one  party 

{k)  Rex  V.  Watson,  2  Stark.  N.  P.  C.  149  (3  E.  C.  L.  R.)j  Bull.  N.  P.  296;  2  PhlU.  Ev. 
430;  I  Stark  Ev.  237. 
(/)  Bull.  N.  P.  296. 

\m)  Mawson  v.  Hartsink,  4  Esp.  N.  P.  C.  102. 

(fi)  Rex  V.  Bispham,  4  C.  &  P.  392  (19  E.  C.  L.  R.),  Parke,  J.,  and  Garrow,  B. 
0)  Rex  u.  Hemp,  b  C.  k  P.  408  (24  E.  C.  L.  R.),  Lord  Denman,  C.  J. 
\p)  Rex  ».  Nichols,  5  C.  A  P.  600.  (q)  1  Stark.  Ev.  238. 

jr)  Rex  ©.  Noel,  6  C.  &  P.  3.36  (25  E.  C.  L.  R.). 
[t)  Bishop  of  Durham  v.  Beamont,  1  Campb.  207;  1  Stark.  Ev.  252. 

ing  the  testimony  of  a  witness,  his  general  reputation  for  truth  and  veracity  can  only  be 
inqaired  into,  and  no  evidence  of  particular  facts,  and  of  his  general  reputation  in  other 
respects  can  be  given:  Frye  t>.  Bank  of  Illinois,  11  111.  367.  A  witness,  called  to  impeach  the 
credibility  of  another  witness,  cannot  be  questioned  as  to  the  character  of  the  latter  in 
aoy  respect,  except  as  to  veracity :  Uhl.  v.  Comm.,  6  Gratt.  706.  The  evidence  affecting 
the  credibility  of  a  witness,  his  reputation  for  truth  and  veracity,  an<l  not  his  general 
moral  character,  should  be  the  subject  of  the  questions:  Newman  v.  Mackin,  13  Smedes  k 
3ianbftll  383  ;  Carter  v.  Cavenaugh,  1  Iowa  171.  A  party  has  a  right  to  impeach  the  gen- 
eral character  of  a  witness  for  his  adversary,  though  the  testimony  which  such  witness 
had  given  related  solely  to  the  general  character  of  another  witness  :  Starks  v.  People,  5 
Deoio  106.  Where  a  witness  is  impeached  for  previous  bad  character,  evidence  uf  state- 
vents,  made  before  trial  consistent  with  those  made  at  the  trial,  may  be  given  in  his  sap- 
port:  State  9.  Dove,  10  Ired.  469. 
^  When  a  witness  baa  been  impeached  by  contradictory  statements,  his  character  for 
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asserts  ouc  thing,  and  a  witness  for  the  other  party  asserts  the  contrary,  and  direct 
fraud  is  not  imputed  to  cither,  evidence  to  the  good  character  of  either  vritoesa  18 
not  admissible. (^)  But  if  the  character  of  a  witness  has  been  impeached  (although, 
according  to  some  authorities,  upon  cross-examination  only),  evidence  on  the  other 
side  may  be  given  in  support  of  the  character  of  the  witness  by  general  evidence  of 
good  conduct.(i(/)  So  in  a  case  where  two  attesting  witnesses  to  a  will,  which  was 
impeached  on  account  of  fraud  in  procuring  it,  were  dead,  and  a  surviving  attesting 
witness  was  called,  and  spoke  to  a  fraudulent  execution,  it  was  held  allowable  to 
call  evidence  to  the  general  good  character  of  the  deceased  witnesses  :(v)  and  Lord 
Ellenborough,  in  approving  of  that  decision,  observed,  that  if  they  had  been  alive 
they  might  have  been  produced,  and  their  characters  would  have  appeared  on  cross- 
examination  ;  and  being  dead,  justice  required  that  an  opportunity  should  be  given 
of  showing  what  credit  was  to  be  given  to  their  attestation.(ti?)  Whether  in  answer 
to  proof  of  statements  made  by  a  witness  in  variance  with  his  testimony  at  the 
trial,  evidence  may  be  given  by  the  party  who  called  the  witness,  that  he  affirmed 
*5fif)l  *^^^  ^me  thing  on  other  occasions,  and  is  still  consistent  with  himself,  is  a 
■J  point  on  which  there  are  conflicting  authorities.(x)  The  better  opinion 
seems  to  be  that  such  evidence  is  not  admissible,  except  in  cases  where  the  eomiBel 
on  the  other  side  impute  a  design  to  misrepresent  from  some  motive  of  interest  or 
relationship;  there,  in  order  to  repel  such  imputation,  it  maybe  proper  to  show 
that  the  witness  made  a  similar  statement  at  a  time  when  the  supposed  motive  did 
not  exist,  or  when  motives  of  interest  would  have  prompted  him  to  make  a  diffisrent 
statement  of  the  faets.(5^)  Thus  where  Neville  was  indicted  for  peijury  committed 
on  the  trial  of  Barnes  for  setting  fire  to  a  rick,  and  Heming  swore  that  Barnes  was 
with  him  at  a  distance  from  the  rick,  but  on  cross-examination  admitted  that,  od 
the  trial  for  arson,  he  had  given  a  different  account,  which  tended  to  support  the 
charge  against  Barnes ;  he  said,  however,  that  the  day  after  the  fire  he  had  told  the 
facts  to  Morgan,  a  constiible,  as  he  now  stated  them,  and  that  he  had  been  indaced 
to  make  a  false  statement  on  the  trial  for  arson  ;  it  was  held  that  Morgan  might  be 
called  to  prove  that  Heming  had  made  a  statement  to  him  the  day  after  the  fire  for 
the  purpose  of  setting  up  the  witness,  but  that  the  particulars  of  the  statement 
could  not  be  asked  by  the  counsel  for  the  Crown. (s) 

If  a  party  calls  a  witness  to  prove  a  fact,  he  cannot,  when  he  finds  the  witness 
proves  the  contrary,  give  general  evidence  to  show  that  that  witness  is  not  to  be 
believed  on  his  oath  :(a)  for  that  would  be  to  enable  the  party  to  destroy  the  wit-< 

(0  1  Campb.  207. 

(u)  1  Stark.  Ev.  252  ;  Bate  v.  Hill,  1   C.  &  P.   100  (12  E.  G.  L.  R.) ;  Rex  v,  Clarke, 
Stark.  N.  P.  C.  241  (3  E.  C.  L.  R.),  where  the  prosecutrix,  upon  an  indictmeDt  for  an  * 
tempt  to  commit  a  rape,  having  been  cross-examined  as  to  haring  been  sent  to  the  hooi 
of  correction  ou  a  charge  of  theft,  evidence  of  her  subsequent  good  conduct  was  adroit 
in  support  of  the  prosecutoin :  cor.  Holroyd,  J. ;  but  see  Dodd  v.  Norris,  3  Campb.  619. 

(v)  By  Lord  KIdon  in  Doe  v.  Stephenson,  H  Esp.  284.  By  Lord  Kenyon  in  Doe  p.  Walk 
4  Esp.  50 ;  Provia  r.  Reed,  5  Bingh.  R.  435  (15  E.  C.  L.  R.). 

(w)  1  Campb.  210. 

(x)  Gilb.  Ev.  135;  Bull.  N.  P.  204. 

(y)  2  Phill.  Ev.  445 ;  1  Stark.  Ev.  253.     See  also  the  opinion  expressed  by  Baylej,  J-,  ;>, 
Wihen  v.  Law,  3  Stark.  N.  P.  C.  63  (3  E.  C.  L.  R.).     See  also  ante^  chap.  1,  s.  3,  Ojf  ffe^. 
say  Ex^dence. 

iz)  Keg.  V.  Newville,  6  Oox  C.  C.  69,  Williams,  J. 

(a)  Ewer  r.  Ambrose,  4  B.  &  C.  350  (10  E.  C.  L.  R.). 


veracity  is  admissible  :  Burrell  v.  State,  18  Texas  713.  See  Harris  v.  State,  30  lod.  131; 
People  V.  Gay,  1  Parker  C'.  R.  308.  A  party  is  not  entitled  to  give  evidence  of  the  gen«»l 
good  character  of  his  own  witness  unless  the  character  of  the  witness  has  been  attickcd 
by  witnesses  on  the  other  side  ;  and  it  is  not  enough  to  warrant  proof  of  good  cfatrtcttf, 
that  the  witness  had  been  discredited  by  proof  contradicting  portions  of  his  testinoBji 
and  by  evidence  that  had  made  declarations  hostile  to  the  party  against  whom  bevt* 
called,  and  that  the  witness  in  his  testimony  had  denied  making  such  statement :  Stiriv 
V.  People,  5  Denio  lOG.  Though,  by  the  general  rule,  a  witness  cannot  be  supported^ 
evidence  of  his  general  character  as  to  truth,  except  after  a  general  impeachment  of  l^i 
yet  where  the  witness  is  in  the  situation  of  a  stranger,  such  eyidence  is  admissible  witk' 
out  such  previous  impeachment :  Merciam  v.  Rail  Road  Co.,  20  Conn.  354. 
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oeB8  if  he  spoke  against  him,  and  to  make  him  a  good  witness  if  he  spoke  for  him, 
with  the  means  in  his  hands  of  destroying  his  credit  if  he  spoke  against  him. (6) 
Bat  if  a  witness  gives  evidence  contrary  to  that  which  the  party  calling  him  ex- 
pects, the  party  is  at  liberty  to  make  out  his  own  case  by  other  witnesses,  and  to 
show  that  the  facts  which  his  own  witness  had  stated  contrary  to  his  interest  were 
otherwise  ;(c)  for  such  facts  are  evidence  in  the  cause,  and  the  other  witnesses  are 
not  called  directly  to  discredit  the  first  witness,  but  the  impeachment  of  his  credit 
b  incidental  and  consequential  only.((/)  Still  a  party  is  not  at  liberty  to  set  up  so 
much  of  his  witness's  testimony  as  makes  for  him,  rejecting  and  disproving  so  much 
as  makes  against  him.(6)^ 

Whether  it  be  competent  to  a  party  to  prove  that  a  witness  called  by  him,  who 
has  given  evidence  against  him,  has  made  at  other  times  a  statement  contrary  to 
that  made  by  him  at  the  trial,  is  a  question  on  which  there  has  been  some  difference 
of  opinion.  Such  a  contrary  statement,  it  is  clear,  can  only  be  admitted,  if 
^admissible  at  all,  for  the  purpose  of  neutralizing  or  raising  doubt  and  r^cRf^Y 
suspicion  as  to  those  parts  of  the  witness's  testimony  with  which  the  con-  *- 
trary  statement  is  at  variance.(/)  In  WrtgfU  v.  Beckett ^(^g)  which  was  an  action 
of  trespass,  the  plaintiff,  having  called  four  witnesses  to  prove  that  the  plaintiff  and 
his  predecessors  had  immemorial ly  exercised  acts  of  ownership  over  the  place  in 
question,  called  a  fiflh  person  with  a  view  to  establish  the  same  fact;  he,  however, 
contradicted  the  other  four  witnesses,  and  the  plaintiff*s  counsel  thereupon  asked 
him  whether  he  had  not  given  a  different  account  of  the  facts  to  the  plaintiff's 
attorney  two  days  before;  this  question  was  objected  to  on  the  ground  that  its 
obvious  tendency  was  to  discredit  the  witness.  But  Lord  Denman  held  that  the 
question  might  be  put.  The  witness  gave  an  evasive  answer  to  the  question.  The 
plaintiff's  attorney  was  then  called,  and,  although  the  course  was  objected  to,  proved 
that  the  witness  had  given  him,  upon  the  occasion  referred  to,  an  account  of  the 
£ict«  different  from  that  given  by  him  to  the  court,  ^nd  that  he  took  down  in  writing 
the  account  so  given,  and  that  he  read  it  over  to  the  witness,  who  said  it  was  correct: 
and  this  account  he  read  to  the  jury.  And  the  jury  were  told  that  they  were  not 
to  look  upon  the  statement  given  to  the  attorney  as  evidence  of  the  facts  therein 
stated,  but  only  by  way  of  neutralizing  the  effect  of  the  evidence  which  the  witness 

(B)  Bull  N.  P.  297. 

(c)  3  B.  ^  C.  749,  750,  751  (10  E.  C.  L.  R.) ;  Friedlandcr  v.  The  London  Assurance  Com- 
panj,  4  B.  &  Ad.  193  (24  E.  C.  L.  R.) ;  Richardson  v.  Allan,  2  Stark.  N.  P.  C.  334  (3  E.  C. 
L.  R.) ;  Alexander  v.  Gibson,  2  Campb.  555.  Particularly  where  the  witness  is  forced  on  a 
party  bj  law  ;  as,  for  instance,  a  subscribing  witness  to  a  will  or  deed.  Thus  in  Lowe  v. 
Joliffe,  1  W.  Bl.  365.  the  subscribing  witness  to  a  deed  swore  to  the  testator's  insanity  ; 
yet  the  plaintiff  was  allowed  to  examine  other  witnesses  in  support  of  his  case,  to  prove 
that  the  testator  was  sane.  So  in  Pike  v.  Badmering,  cited  in  2  Stra.  1096,  where  the 
three  subscribing  witnesses  to  a  will  denied  their  hands,  the  plaintiff  was  permitted  to 
contradict  that  evidence. 

(rf)  Bull.  N.  P.  297.  (e)  2  Campb.  566. 

(/)  2  Phill.  Et.  450.  (g)  Wright  w.  Beckett,  1  M.  &  Rob.  414. 

>  A  party  may  contradict  but  not  impeach  his  own  witness  :  People  v.  Sheehan,  49  Bare. 
217;  Champ  v.  Comm.,  2  Met.  (Ky.)  17  ;  Sancherv.  People,  22  N.  Y.  147 ;  Quinn  v.  State, 
14  Ind.  589;  Comm.  v.  Starkweather,  10  Cush.  59;  People  v.  Safford,  5  Dcnio  112.  A 
party  cannot  discredit  his  own  witness  or  show  his  incompetency,  though  he  may  call 
other  witnesses  to  contradict  him  as  to  a  fact  material  to  the  issue,  in  order  to  show  how 
the  fact  really  is  :  Franklin  Bank  v.  Steam  Co.,  11  Oill  k  Johns.  28.  A  party  will  not  be 
permitted  to  impeach  the  character  or  testimony  of  bis  own  witness  by  other  testimony 
necetaarlly  tending  to  that  effect  and  for  that  purpose ;  but  having  called  a  witness,  who 
disproves  his  case,  he  is  not  thereby  precluded  from  resorting  to  other  evidence  to  sup- 
port it.  A  party  by  calling  and  examining  a  witness,  accredits  him  as  competent  and 
eredible,  and  is  estopped  from  avowing  the  contrary:  Stockton  v.  Deraath,  7  Watts  39.  A 
party  cannot  give  evidence  to  confirm  the  good  character  of  a  witness,  unless  his  general 
character  has  been  previously  impugned  by  the  other  party :  Braddee  v,  Brownfield,  9 
Watts  124.  A  party  calling  a  witness  may  show  by  evidence  that  he  was  mistaken  in 
lone  of  his  statements  and  conclosions,  while  in  others  he  was  correct :  Heulgen  v.  Parks, 
S  Sandf.  Sop.  Ct.  60.  It  is  not  competent  for  a  party  to  discredit  a  witness  called  and  ex- 
amined bj  him,  bj  asking  him  whether  he  had  not  made  statements  upon  another  occa- 
lion  coDtradictory  to  the  testimony  which  he  had  given  :  People  v,  Safford,  6  Denio  112. 
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had  unexpcctodly  given  in  court.  And  after  argument,  on  a  motion  for  a  new  trial, 
on  the  ground  that  the  evidence  of  the  attorney  had  heen  improperly  received^  tod 
time  taken  to  deliberate,  Jx)rd  Denman,  C.  J.,  held  that  the  course  adopted  at  the 
trial  WU8  correct ;  but  Bolland,  B.,  was  of  the  contrary  opinion.(A)  And  in  an 
action  on  the  warranty  of  a  horse,  where  a  witness,  who  was  necessarily  called  by 
the  plaintiff  t4)  prove  a  resale  of  the  horse,  although  subpoenaed  by  the  defendant, 
stated  a  great  many  facts  on  cross-examination  tending  to  show  that  the  warrantj 
had  not  been  broken ;  Lord  Denman,  C.  J.,  held  that  the  plaintiff's  counsel  might 
ask  the  witness  on  re-examination  whether  he  had  not  been  living  with  the  defend- 
ant, and  the  deienduDt's  witnesses,  since  he  had  been  in  the  assize  town ;  his  lord- 
ship referred  to  the  preceding  case,  in  which  he  had  expressed  an  opinion,  formed 
after  much  consideratifm,  that  the  plaintiff  might  show  that  the  witness  had  given  a 
different  account  of  the  matter,  by  which  different  account  he  had  been  induced  to 
call  him,  and  stated  that  he  remained  of  the  same  opinion ;  and  thought,  on  the 
same  principle,  that  a  party  calling  a  witness  might  examine  him  as  to  any  fiiet 
tending  to  show  that  he  had  been  induced  to  betray  that  party.(t) 

But  where,  in  order  to  prove  a  plea  of  fraud  and  covin  in  obtaining  a  bond,  the 
defendant  called  a  witness  who  had  taken  part  in  giving  the  bond,  who  on  ctom- 
cxamiuation  said  that  the  transaction  of  giving  the  bond  was,  as  far  as  he  knew,  an 
honest  and  corn^ct  transaction,  and  on  re-examination  the  defendant's  counsel  was 
allowed  to  ask  the  witness  whether  he  had  not  told  the  defendant's  attorney  that  it 
*^<^A1  ^"^  ^  shameful  transaction,  which  he  denied,  and  the  counsel  then  proposed 
-'  to  call  the  attorney  *and  ask  him  whether  he  had  so  said ;  and  this  was 
objected  to ;   Parke,  B.,  said,  "  Upon  consideration,  I  think   the  evidence  inad- 
missible.    My  doubt  at  first  was  whether,  as  the  fact  was  elicited  in  cross-examina- 
tion, the  witnesH  was  not  made  for  this  purpose  the  witness  of  the  plaintiff:  and 
whether,  as  to  this  particular  fact,  not  asked  to  in  chief,  the  party  calling  him  might 
not  show  he  had  given  a  different  account.     I  am  now  satisfied  that  it  makes  no 
difference  that  the  fact  is  elicited  on  cross-examination.     The  effect  and  object  of 
the  evidence  is  t^)  discredit  the  witness.     It  goes  to  his  general  credit  to  show  that 
he  has  given  a  different  account  of  the  matter  before ;  and  it  is  a  clear  rule  that  a 
party  has  no  right  to  put  a  witness  into  the  box  as  a  witness  of  credit,  and  when  he 
gives  unfavorable  evidence  to  call  testimony  to  discredit  him.'*(y) 

And  80  where  a  witness  called  for  the  plaintiff  failed  to  prove  the  facts  expected, 
and  on  cross-examination  stated  very  important  facts  for  the  defendant,  by  whom 
she  appeared  also  to  have  been  subpoenaed,  and  it  was  proposed  in  re-examinatioD  to 
ask  her  as  to  a  statement  she  had  made  to  the  plaintiff's  attorney;  Erskine,  J.,  said, 
**  I  am  decidedly  of  opinion  that  you  cannot  ask  the  question.  Mr.  B.  Parke  has, 
I  know,  so  ruled  :  and  I  recollect  ruling  the  same  way  myself  at  the  Oxford  Circoit, 
with  the  approbation  of  Mr.  J.  Patteson,  whom  I  consulted ;  and  I  have  nnce 
talked  with  several  of  the  other  judges  on  the  point,  and  they  are  generally  of 
opinion  that  Mr.  B.  Parke's  decision  is  right."(^) 

On  the  trial  of  an  action  for  an  assault,  a  witness  for  the  plaintiff  stated  that  the 
defendant's  wife  and  the  plaintiff  were  clinging  together,  and,  as  the  defendant  was 
endeavoring  t>  part  them,  the  plaintiff  fell  over  a  chair;  but  the  witness  did  not 
speak  to  any  act  of  violence  committed  on  the  plaintiff  by  the  defendant  The 
plaintiff's  cuuusel  then  questioned  the  witness,  as  in  cross-examination,  and  tskod 
her  whether  she  had  not  seen  defendant  take  the  plaintiff  by  the  hair.  She  denied 
this ;  and  the  plaintiffs  counsel  then  asked,  referring  to  an  examination  before  the 
magistrates,  which  was  attended  by  the  plaintiffs  attorney,  whether  on  that  occanoD 
she  had  not  said  that  she  saw  it.  She  answered  that,  if  she  did  say  so,  itwas^D 
lies ;  that  she  had  said  things  that  were  false  on  that  occasion ;  that  J.  Mclhoisk, 
the  prochcin  amy  of  the  plaintiff,  who  was  then  present,  had  told  her  what  to  saj, 

(A)  See  this  case  commented  on  with  great  ability,  2  Phill.  Ev.  454,  et  teq, 

(/)  Dunn  t .  Aslett,  2  M.  A  Rob.  122. 

(j)  IloldHworth  V.  The  Mayor  of  Dartmouth,  2  M.  k  Rob.  163.  His  lordship  said,  he 
never  had  any  doubt  but  that  the  opinion  of  Bolland,  B.,  in  Wright  v.  Beckett,  wu  rifh^ 
if  the  fact  were  asked  to  in  the  examination  in  chief. 

(k)  Winter  v.  Butt,  2  M.  k  Rob.  357.  The  same  qoeation  arose  in  Allay  v.  HatehiBgi|S 
M.  k  Rob.  358,  and  Wightman,  J.,  ruled  the  same  way. 
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tod  had  threatened  to  send  her  to  gaol  if  Rhe  did  not  say  so  and  so.  She  was  then 
asked  whether  she  did  not  say  to  the  plaintifTs  attorney  that  she  had  seen  the 
defendant  push  his  wife  upstairs,  taking  her  hy  the  shoulder  and  pushing  her  with 
his  knee.  The  defendant's  counsel  objected,  and  contended  that  the  plaintiff's 
counsel  was  by  it  attempting  to  discredit  his  own  witness,  and  that  the  kind  of 
queBtion  put  conveyed  suggestions  of  facts  which  the  jury  might  be  led  to  believe 
in  opposition  to  her  present  testimony,  though,  if  she  denied  them,  the  plaintiff 
would  not  be  entitled  to  contradict  her;  Williams,  J.,  after  conferring  with  r^R/^q 
Creaewell,  J.,  held  that  *the  questions  might  be  put,  not  to  discredit,  but  to  ^ 
remind  the  witness,  and  that  the  inconvenience  apprehended  from  a  suggestion  of 
faets  by  the  questions  must  be  removed  by  cautioning  the  jury  that  the  assertions 
supposed  to  have  been  formerly  made  by  the  witness  were  not  to  be  taken  as  evi- 
dence of  the  facts.  The  plaintiff's  counsel  then  asked  the  witness,  in  detail, 
whether  she  had  not  told  the  plaintiff's  attorney  of  certain  acts  of  violence  com- 
mitted by  the  defendant;  and  she  denied  it  in  each  instance.  On  cross-examination 
she  said  that  Mrs.  Melhuish  had  promised  to  give  her  a  sum  of  money  if  she  would 
say  at  the  trial  what  she  had  already  said  to  the  plaintiff's  attorney.  She  also 
stated  that,  before  the  time  of  the  alleged  assault,  the  plaintiff  had  complained  to 
her  of  a  hurt  now  said  to  have  been  inflicted  by  the  defendant,  and  had  said  that  it 
was  caused  by  a  fall  while  she  was  romping  with  her  brother.  J.  Melhuish  was 
then  called  for  the  plaintiff,  and  stated,  among  other  facts,  an  admission  by  the 
defendant  that  he  had  struck  the  plaintiff.  He  was  then  asked  if  he  had  ever  held 
out  any  threat  to  the  witness  to  induce  her  t6  give  evidence.  This  question  was 
objected  to,  as  contradicting  the  plaintiff's  own  witness ;  but  Williams,  J.,  admitted 
it,  and  Melhuish  denied  having  used  any  such  threat.  Mrs.  Melhuish  was  also 
called,  and  asked  if  she  had  ever  promised  the  witness  any  money  to  induce  her  to 
fpit  evidence.  This  question  was  objected  to,  on  the  ground  last  taken,  but  ad- 
mitted; and  Mrs.  M.  denied  having  made  such  promise.  The  plaintiff's  brother 
was  also  called,  and  stated  (after  objection  made  and  overruled)  that  the  romping 
between  him  and  the  plaintiff,  referred  to  by  the  witness,  never  took  place.  Wil- 
liams, J.,  told  the  jury  that,  although  he  had  allowed  the  witness  to  be  questioned 
18  to  the  statements  she  had  made  to  the  plaintiffs  attorney,  in  order  to  remind  h^ 
of  the  facts,  yet  nothing  that  she  had  stated  to  the  attorney  was  to  be  taken  as 
proof  of  these  facts ;  so  far  her  evidence  was  to  be  rejected ;  as  to  the  rest,  the  jury 
were  to  judge  of  its  credibility.  As  to  the  other  witnesses,  he  said,  it  had  been 
ooDtended  that  the  plaintiff  could  not,  after  examining  the  first  witness,  produce 
evidence  which  showed  that  her  evidence  was  wilfully  untrue,  or  was  erroneous ; 
but  the  law  was  not  so  unreasonable ;  and  it  was  competent  to  the  plaintiff,  afler 
examining  the  one  witness,  to  call  others — not  indeed  for  the  sole  purpose  of  dis- 
crediting her,  but  to  show  the  truth  of  the  facts,  although  differing  from  her  state- 
ment, and  also  to  negative  her  statement  as  to  their  supposed  attempts  to  tamper 
with  her  evidence ;  and  the  Court  of  Queen's  Bench  held,  upon  a  motion  for  a  new 
trial  afler  a  verdict  for  the  plaintiff,  that  the  questions  were  properly  allowed  to  be 
put,  and  the  jury  properly  directed.  There  was  a  distinction  between  asking  ques- 
tions of  a  witness  as  to  statements  he  may  have  formerly  made,  and  calling  other 
witnesses  to  say,  in  contradiction  to  him,  that  he  made  such  statements ;  and,  at  all 
events,  the  counsel  was  properly  allowed  to  ask  whether  the  witness  had  not  made 
different  statements  before.  As  to  the  other  witnesses,  they  were  witnesses  to  be 
called  in  the  cause,  and  the  plaintiff  was  not  to  let  them  lie  under  imputation 
merely  because  the  witness  who  was  first  examined  had  made  the  statements.  The 
evidence  in  denial  of  the  tampering  was  not  given  to  discredit  her,  but  to  set  them 

S,  and  *to  show  that  they  were  not  persons  who  had  discredited  themselves.  r^ieR^A 
lis  was  not  a  collateral  matter,  but  was  very  relevant  to  the  issue.  And  ^ 
80  was  the  question  as  to  the  injury  which  the  plaintiff  was  supposed  to  have 
attributed  to  a  fall.  And  where  a  witness  alleges  a  fact  contrary  to  the  interest  of 
ihe  party  calling  him,  it  is  clear  that  party  may  bring  others  to  prove  opposite  facts 
relevant  to  the  oase.(/) 

(Q  Melhaith  v.  Collier,  15  Q.  B.  878  (69  E.  C.  L.  R.).    This  case  9till  leaves  unsettled 
the  qneition  whether  a  person  to  whom  a  former  statement  was  made  may  be  called  to 
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Where  a  witness  called  on  the  part  of  the  prosecution  to  prove  that  he  received 
the  note,  with  the  forgory  of  which  the  prisoner  was  charged,  from  the  prosecutor, 
swore  on  hit^  cross-exanunation  that  he  went  with  the  prisoner  to  the  house  of  the 
prosceuti.)r,  witli  a  blank  paper,  duly  stamped,  to  get  a  bill  accepted  by  the  proee- 
cutor,  and  that  the  prosecutor  took  the  paper,  and  returned  it  to  the  prisoner,  with 
hisjiamc  upon  k;  but  this  witness,  before  the  committing  magistrate,  had  merely 
stated  that  he  received  the  bill  from  the  prisoner ;  the  counsel  ibr  the  prosecation 
stated  that  he  was  instructed  that  the  fresh  statement  was  untrue,  and  that  lie  had 
witnesses  to  prove  other  st^ttements  made  by  the  witness,  to  show  that  it  was  made 
in  order  to  make  the  prosecutor  pay  the  bill,  and  proposed  to  cross-examine  the 
witness ;  Pattcson,  J.,  said,  '^  I  cannot  allow  you  to  do  that ;  he  is  your  witness,  and 
you  must  treat  him  as  such. *'(>/?)     So  where  a  witness,  called  for  the  prosecution  in 
a  case  of  robbery,  stated  on  cross-examination  that  the  prosecutor  had  given  her 
seven  shillings,  which  he  hud  previously  denied,  it  was  held  that  the  counsel  for  the 

Srosecutiou  could  not  ask  whether  she  had  not  said  to  A.  B.  that  the  prosecutor 
ad  not  given  her  any  money. (/i) 
But  now  by  the  28  6i  29  Vict.  c.  18,  s.  3,  '^a  party  producing  a  witness  shall 
not  be  allowed  to  impeach  his  character  by  general  evidence  of  bad  character,  but  he 
may,  in  case  the  witness  shall,  in  the  opinion  of  the  judge,  prove  adverse,  contradict 
him  by  other  evidence,  or,  by  leave  of  the  judge,  prove  that  he  has  made  at  other 
times  a  statement  ineunsistent  with  his  present  testimony ;  but  before  such  last  men- 
tioned proof  can  be  given,  the  circumstances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  ho  has  made  such  statement.'' 

The  following  case,  however,  shows  that  where  a  witness  for  the  prosecution  gives 
a  different  statement  on  the  trial  from  that  which  he  gave  before  the  magistrate,  the 
judge  is  warranted  in  directing  his  deposition  to  be  read  in  order  to  do  away  witl 
the  effect  of  the  statement  made  on  the  trial.     Upon  an  indictment  for  murder,  tl 
counsel  for  the  prosecution  at  first  declined  examining  the  prisoner's  mother,  bi^ 
the  judge  thought  it  right  to  have  her  examined  (her  name  being  on  the  bacT 
of  the  indictment  as  having  been  examined  before  the  grand  jury),  which 
*S7n   **^^cordingly  done,  and  she  gave  her  evidence  in  favor  of  the  prisoner;  tkr^e 
-^  judge  ordered  her  deposition  before  the  coroner  to  be  read,  in  order      -^ 
show  its  inconsistency  with  her  present  testimony.     And  the  twelve  judges  aft^^^r- 
wardswere  of  opinion,  that  the  judge  had  a  right  to  call  for  the  deposition,  in  orc^er 
to  impeach  the  witness's  credit ;   and  Lord  £llenborough  and  Mansfield,  C.    ^.^ 
thought  that  the  prosecutor  had  the  same  right.(o) 

Sec.  IV, — IJow  many   Witnesses  are  necessary. 

In  general,  the  testimony  of  a  single  witness  is  a  sufficient  legal  ground  for  con- 
viction  of  a  crime  or  misdomoanor,(a)  even  though  that  single  witness  may  hare 
been  the  accomplice  in  guilt  of  the  accused  person.(6)  But  there  are  two  excep- 
tions to  this  rule,  viz.,  the  cases  of  treason  and  perjury. 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  defendant  on  so 
indictment  for  perjury;  as  in  such  case  there  would  be  only  one  oath  agtint 
another,  (c) 

In  high  treason,  no  one  can  be  convicted,  unless  by  the  oaths  and  testimony  of 
two  witnesses,  either  both  to  the  same  overt  act,  or  one  of  them  to  one,  and  (be 
other  of  them  to  another  overt  act  of  the  same  treason ;  unless  the  party  indicted 

contradict  the  witness,  as  to  which  Erie,  J.,  said,  ''The  point  is  one  upon  which jadgM 
have  differed,  and  opinions  may  vary  to  the  end  of  time."  See  Greenoagh  v.  Eceles,  fiC* 
B.  (N.  S  )  7«G  (94  K.  C.  L.  R.). 

(m)  Reg.  r.  Farr,  8  C.  &  P.  7G8  (34  E.  C.  L.  R.).  The  consequence  was  the  prisonerWM 
acquitted.  The  witness  was  Wra.  Griffiths,  and  he  was  himself  convicted  of  torp^' 
Monmouth  Spr.  Ass.  1843,  cor.  Wightman,  J. 

(n)  Reg.  V.  Clayfield,  Glunccster  Spr.  Ass.  1840,  MSS.  G.  S.  G.  Gurney,  B. 

(o)  Oldroyd's  case,  R.  &  R.  88.    See  the  cases  on  this  subject,  ante,  p.  491. 

(a)  4  Black.  Com.  357 ;  2  Hawk.  c.  46,  s.  3. 

(b)  Postj  p.  600.  (c)  Ante,  p.  11. 
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litll  willingly  without  violence,  in  open  court  confess  the  same.(ri)  The  confession 
ontemplated,  is  a  confession  in  open  court,  or  pleading  guilty;  any  other  con- 
»8ion,  whether  made  to  persons  in  authority  or  not,  is  evidence  in  the  case,  and 
iDst  be  proved,  like  other  facts,  by  two  witnesses,  and  it  will  have  its  weight  with 
lie  jory  according  to  the  circumstances,  as  confessions  have  in  all  criminal  cases.(e) 
lowever,  by  39  &  40  Geo.  3,  c.  93,  "  in  all  cases  of  high  treason,  when-  the 
vert  act  alleged  in  the  indictment  is  the  assassination  of  the  King,  or  any  direct 
ttftmpt  against  his  life,  or  against  his  person,  the  prisoner  shall  bo  tried  according 
0  the  same  order  of  trial,  and  upon  the  like  evidence  as  if  he  stood  charged  with 
lurder." 

Sec,    V. — Iloic  tlie  Attendance  of  Witnesses  is  to  be  compelled  and  remu-  ri^Krjo 

nerated,  ^ 

There  are  two  methods  in  which  the  attendance  of  witnesses  in  criminal  caseB 
nay  be  compelled : — 1st — which  is  the  more  ordinary  and  effectual  means — the 
ostice  or  coroner  that  takes  the  examination  of  the  person  accused,  and  the  informa- 
ion  of  the  witnesses,  may  at  that  time,  or  at  any  time  after  and  before  the  trial,  bind 
▼er  the  witnesses  to  appear. (a)     2dly,  by  process  of  subpoena. 

let.  If  a  witness  does  not  appear,  according  to  the  terms  of  the  recognizance  in  which 
le  is  bound,  at  the  court  at  which  the  trial  is  intended  to  be,  to  give  evidence  against 
he  party  accused,  the  recognizance  maybe  estreated,  and  the  penalty  levied.  Justices 
lave  authority  by  the  11  &  12  Vict.  c.  42,  s.  20,  to  bind  all  persons  by  recognizance 

0  give  evidence  in  all  cases  of  treason,  felony  and  misdemeanor,  and  coroners  have 
he  like  authority,  by  the  7  Geo.  4,  c.  64,  s.  4,  in  cases  of  murder  and  manslaughter. 
)y  the  11  &  12  Vict.  c.  42,  s.  20,  if  a  witness  who  has  been  examined  before  a 
ostice  of  the  peace  refuses  to  be  bound  over,  the  justice  may  commit  him  until  the 
rial  of  the  accused,  unless  in  the  meantime  he  duly  enters  into  a  recognizance  to 
irosecute  or  give  evidence ;  and  as  this  is  merely  an  enactment  of  the  previously 
listing  law,  it  should  seem  that  a  coroner  has  the  same  power  where  a  witness 
efuses  to  enter  into  a  recognizance  before  him. (6)  And  where  before  the  11  &  12 
^ict.  c.  42,  the  witness  was  a  married  woman,  and  therefore  under  a  legal  disability 
)  enter  into  a  recognizance,  the  justice  was  held  justified  in  committing  her,  upon 
er  refusal  to  appear  to  give  evidence  or  to  find  sureties  for  her  appearance.(c) 

2d.  The  attendance  of  witnesses,  if  they  have  not  entered  into  recognizances, 
lay  be  compelled  by  process  of  subpoena,  which  may  either  be  issued  from  the 
rown  Office,(c/)  or  may  be  made  out  by  the  clerk  of  the  peace  of  the  sessions,  or 
18  clerk  of  a88ize.(e)     And  by  the  45  Geo.  3,  c.  92,  s.  3.  the  service  of  a  subpoena 

1  a  witness  in  any  one  of  the  parts  of  the  United  Kingdom,  for  his  appearance  on 
criminal  prosecution  in  any  other  of  the  parts  of  the  same,  shall  be  as  effectual 
I  if  it  had  been  in  that  part  where  he  is  required  to  appear  (/) 

(d)  By  the  1  Edw.  6,  c.  12,  8.  22  ;  6  Edw.  6,  c.  11,  8.  12;  7  A  8  Will.  3,  c  3.  In  high 
easoD  concerning  the  coin,  or  the  King's  seals,  or  sign  manual,  one  witness  was  suffi- 
eiit,  as  at  common  law  before  the  reign  of  Edward  VT. ;  by  the  1  &  2  Ph.  &  M.  c.  10,  s. 
t,  and  1  &  2  Ph.  k  M.  c.  11,  s.  3  (now  repealed).  It  was  agreed  by  all  the  judges,  that 
lese  statutes  extended  to  all  offences  touching  the  impairing  of  coin,  which  should  af- 
trwards  be  made  treason:  Gahagan's  case,  1  Leach  42 ;  I  East  P.  C.  129,  s.  c. 

{e)  1  East  P.  C.  131 ;  Foster's  Crown  Law  240,  &c. 

(a)  2  Hale,  P.  C.  282 ;  7  Geo.  4,  c.  64,  s.  4. 

\b)  2  Hale,  P.  C.  282 ;  Bennetts.  Watterson,  3  M.  &  S.  1.  In  Evans  v.  Rces,  12  A.  k  E. 
I  (40  E.  G.  L.  R.),  it  was  held  that  a  warrant  to  bring  a  witness  before  a  justice  to  find 
ifficient  bail  to  appear  and  give  evidence  at  the  next  assizes  was  bad  ;  as  it  did  not  appear 
)at  the  witness  had  been  examined  before  the  justice,  or  refused  to  enter  into  a  recogni- 
ance ;  but  Lord  Denman  said,  **  I  throw  no  doubt  on  the  power  of  the  magistrate  to  do  all 
liat  it  necessary  to  compel  the  attendance  of  those  witnesses  whom  he  knows  to  be 
laterial." 

(c)  Bennet  v.  Watson,  tupra.  (d)  Rex  v.  Ring,  8  T.  R.  585. 

\e)  I  CbiU  C.  L.  608.  It  is  more  prudent  to  sue  it  out  of  the  Crown  Office,  if  an  appli- 
ation  for  an  attachment  for  non-attendance  is  likely  to  become  necessary.  See  pottj 
K  575. 

(/)  "  Parts  "  in  this  Act  mean  England,  Scotland,  and  Ireland ;  and  not  counties,  kc, 
EUx  V.  Brownell,  I  A.  k  K.  598  (28  E.  C.  L.  R.). 

TOIi.  UI. — 30 
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^^7^1  *^^^  prosecutor  out^ht  not  to  include  more  than  four  persons  in  one  sub- 
^  poena.Cy)  And  as  soon  as  the  writ  is  obtained,  a  copy  should  be  madeoot 
for  each  witness,  and  served  on  him  personally,  and  at  the  same  time  the  writ 
should  be  ghown  him.(^)  The  service  must  be  personal,  and  made  a  reasonable 
time  before  the  day  of  trial ;  for  witnesses  ought  to  have  a  convenient  time  to  pot 
their  own  affairs  in  such  order  that  their  attendance  on  the  court  may  be  of  as 
little  prejudice  to  themselves  as  possible.(7') 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  which  it  is  deemed 
necessary  to  produce  at  the  trial,  there  should  be  a  special  clause  inserted  in  the 
subpoena,  called  a  (hices  tecum^  commanding  the  witness  to  bring  them  with  him.(j) 
The  wntof  mhpcena  duces  tecum  is  the  regular  and  established  proc^jss  of  the  court; 
and  though  it  was  formerly  doubted,  yet  it  is  now  settled,  that  this  process  is  of 
compulsory  obligation  on  the  witness  to  produce  the  deeds  or  writings  required  of 
him,  which  he  has  in  his  possession,  and  which  he  has  no  lawful  or  reasonable 
excuse  for  withholding ;  of  the  validity  of  which  excuse  the  court,  and  not  the  wit- 
ness, is  to  judge.(A;)  And  a  person  in  possession  of  any  paper,  who  is  served  with 
a  subpoena  duces  tecum^  is  bound  to  produce  it,  whether  the  paper  belong  to  him  or 
not,  or  though  there  be  a  regular  way  prescribed  by  law  for  obtaining  it;(/)  and  if 
he  refuse  to  do  so,  the  Court  of  Queen's  Bench  will  grant  an  attachment  against 
him.(m)  The  court,  however,  in  all  such  cases,  will  exercise  their  discretion  io 
deciding  what  papers  shall  be  produced,  and  under  what  qualifications  as  respects 
the  interest  of  the  witne66.(7t)  But  the  court  will  not  allow  counsel  for  the  witoess 
to  argue  against  his  liability  to  produce  the  document8.(o)  A  person  brin^g 
papers  under  a  subpoena  duces  tecum  may  be  compelled  to  products  them  without 
being  sworn.(^) 

If  a  witness  who  is  sworn  to  give  evidence  has  a  document  ic  his  possession  in 
court,  he  may  be  compelled  to  produce  it;  for  he  is  just  as  much  under  the  oootnl 
of  the  court  as  if  he  had  brought  the  document  under  a  subpoena  dtuen  tecu!m,(q) 

In  a  criminal  case,  if  a  person  is  in  court,  he  may  be  compelled  to  be  examined 
as  a  witness,  although  he  has  neither  been  bound  by  recogniiance  nor  served  witha 
*f^lX^  ^u^P^"^  ^  o*^^  evidence,  and  an  ^indictment  for  the  obstruction  of  apnblie 
^  footway  is  considered  as  a  criminal  prosecution  for  this  purpose.^r) 

The  court  will  not  grant  a  Bench  warrant  to  compel  the  attendance  or  a  witness, 
who  is  keeping  out  of  the  way  in  collusion  with  the  defendant8.(«) 

When  a  witness  is  in  custody,  or  on  board  a  ship  under  the  command  of  an 
officer  who  refuses  to  permit  his  attendance,  the  subpoena  is  ineffectual,  butt  Aa&eoi 
lioipus  ad  testificandum  may  be  obtained  to  bring  him  up ;  for  which  an  application 
may  be  made  to  any  one  of  the  judges  or  barons  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  in  England  or  Ireland,  who  have  diflcretionary 

(g)  Doe  V.  Andrews,  Cowp.  845;  Tidd.  855. 

(A)  lu  order  to  save  expense,  it  is  settled  that  service  of  a  ticket,  containing  the  sob- 
stance  of  a  writ,  will  be  as  effectual  as  service  of  the  writ  itself:  2  Phill.  Er.  373. 

(i)  2  Phill.  Ev.  373.  {j)  2  Phill.  371. 

\k)  Anjey  v.  Long,  9  East  473 ;  2  Phill.  Ev.  371. 

{I)  Tidd.  856;  Corsen  v.  Dubois,  Holt  M.  P   C.  239. 

(m)  Reg.  t».  Greenaway,  7  Q.  B.  120  (79  E.  C.  L.  R.). 

(n)  Tidd.  856  ;  2  Phill.  Ev.  371.  It  will  be  observed,  that  there  is  a  distinction  beiw««» 
the  obligation  of  a  witness  to  answer,  though  it  may  subject  him  to  a  civil  responsibilit.^ 
and  the  obligation  to  produce  writings  under  a  subpoena.  See  antt^  p.  525.  Ifaiv^l* 
duce»  tecum  be  served,  the  party  must  bring  his  deeds  in  obedience  to  the  subpcBoa;  bat" 
he  states  them  to  be  his  title  deeds,  no  judge  will  ever  compel  him  to  produce  tbeo: 
Pickering  v.  Noyes,  1  B.  &  C.  263  (8  E.  C.  L.  R.);  Rex  r.  Hunter,  3  0.  A  P.  591  (U  B  C- 
L.  R.)  ;  and  MSS.  C.  S.  G.  So  an  attorney  having  a  lien  on  a  deed  for  costs  of  drawing 
it  is  not  bound  to  produce  it:  Kemp  v.  King,  2  M.  k  Rob.  437,  Lord  Denman,  G.J. 

(o)  Doe  dem.  Rowcliffe  r.  Earl  ot  Egremont,  2  M.  A  Rob.  386,  Rolfe,  B. 

(p)  Davis  V.  Dale,  M.  &  Malk.  514,  Tindal,  0.  J. ;  Rex  v.  Murlia,  Ibid.,  note,  Ga8elee,J-> 
and  Taunton,  J. ;  Perry  v.  Gibson,  1  A.  &  E.  48  (28  B.  C.  L.  R  ). 

{q)  Snelgrove  v.  Stevens,  C.  k  M.  508,  Cresswell,  J. ;  Doe  dem.  Loscombe  ».  Cliffor<l» ' 
C.  k  K.  448  (61  E.  G.  L.  R.),  Alderson,  B. ;  Reg.  o.  North,  I  Cox  C.  C.  258 ;  Dwyer  r.  Col- 
lins, 7  Exch.  R.  639. 

(r)  Rex  V.  Sadler,  4  C.  &  P.  218  (19  E.  C.  L.  R.),  Littledale,  J. 

(«)  Reg.  V,  Crawford,  6  Cox  C.  C.  481. 
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power  to  grant  it  to  any  part  of  the  United  Kingdom,  to  bring  a  witness  before  any 
court  of  record,  to  be  examined  before  such  court,  or  any  grand,  petit,  or  other 
jury,  in  any  cause  or  matter,  civil  or  criminal. (^)  The  application  for  this  writ 
most  be  made  upon  an  affidavit  sworn  to  by  the  party  applying,  stating  that  the 
party  is  a  material  witness  and  willing  to  attend  ;(u)  and  if  he  be  at  a  dintance,  it 
should  be  shown  how  he  is  material. ((;)  The  writ  being  sued  out  should  be  left 
with  the  sheriff,  or  other  officer,  in  whoso  custody  the  witness  is  detained,  who  will 
bring  him  up,  upon  being  paid  his  reasonable  charges.(ii7)  If  a  witness  be  a  pri- 
soner of  war,  a  habeas  corpus  will  not  lie  to  bring  him  up,  but  an  order  from 
the  secretary  of  state  must  be  obtained.(a;) 

Upon  an  affidavit  that  a  person  confined  as  a  lunatic  is  not  dangerous,  but  in  a 
fit  state  to  be  brought  up,  a  habeas  corpus  may  be  granted  in  order  that  he  may  be 
examined  as  a  witne68.(^)  And  where  a  witness  is  under  duress  of  some  third 
person,  as  a  sailor  on  board  a  man-of-war,  his  attendance  may  be  obtained  by  the 
same  means.(;;)  A  subpoena  requiring  the  witness  to  attend  on  the  commission 
day  of  the  arizes  to  give  evidence  on  a  trial  extends  to  the  whole  assizes,  which  are 
but  one  day  in  contemplation  of  law. (a) 

But  now  by  the  16  &  17  Vict.  c.  30,  s.  9,  "it  shall  bo  lawful  for  one  of  Her 
Majesty's  principal  secretaries  of  state,  or  any  judge  of  the  Court  of  Queen's  Bench 
or  Common  Pleas,  or  any  baron  of  the  Exchequer,  in  any  case  where  he  may  see  tit 
to  do  so,  upon  application  by  affidavit,  to  issue  a  warrant  or  order  under  his  hand 
for  bringing  any  prisoner  or  person  confined  in  any  gaol,  prison,  or  place,  under  any 
sentence  or  under  commitment  for  trial  or  otherwise  (except  under  process  in  any 
civil  action,  suit,  or  proceeding),  before  any  court,  judge,  justice,  or  other  judica- 
ture, to  be  examined  as  a  witness  in  any  cause  or  matter,  civil  or  criminal,  depending 
or  to  be  inquired  of,  or  determined  in  or  before  such  court,  judge,  justice,  or  judica- 
ture ;  and  the  person  required  by  any  such  warrant  or  order  to  be  so  brought  before 
*8ucb  oourt,judge,  justice,  or  other  judicature,  shall  be  so  brought  under  the 
nune  care  and  custody,  and  be  dealt  with  in  like  manner  in  all  respects,  as  a 
prisoner  required  by  any  writ  of  habeas  corpus  awarded  by  any  of  Her  Majesty's 
superior  courts  of  law  at  Westminster  to  be  brought  before  such  court  to  be  exam- 
ined as  a  witness  in  any  cause  or  matter  depending  before  such  court  is  now  by  law 
required  to  be  dealt  with." 

At  common  law,  a  defendant  in  capital  cases  had  no  means  of  compelling  the 
attendance  of  witnesses  without  the  special  order  of  the  court  ;(6)  although  in  mis- 
demeanors the  defendant  has  always  been  allowed  to  take  out  subp€Dnas.(c)  But 
the  7  Will.  3,  c.  3,  s.  7,  provided,  that  in  cases  of  high  treason,  where  corruption 
of  blood  might  be  worked,  the  persons  indicted  shall  have  the  like  process  of  the 
court  where  they  shall  be  tried  to  compel  their  witnesses  to  appear  for  them,  as  is 
usually  granted  to  compel  witnesses  to  appear  against  them  ;  and  since  the  1  Anne 
8t.  2,  c.  9,  s.  3,  by  which  it  is  provided  that  witnesses  for  the  prisoner,  in  case  of 
treason  or  felony,  shuli  be  sworn  in  the  same  manner  as  witnesses  for  the  Crown, 
and  be  subject  to  the  same  punishment  for  perjury,  the  process  by  subpoena  is 
allowed  to  defendants  in  cases  of  felony  as  well  as  in  other  instances. (c/) 

If  a  party,  having  been  served  with  a  subpoena,  neglect  to  appear  in  obedience  to 
it,  an  application  may  be  made  to  the  Court  of  Queen's  Bench,  if  the  subpoena 
ibsued  from  the  Crown  Office,  for  an  attachment  against  them  ;(e)  and  where  the 

(t)  43  Geo.  3,  c.  140 ;  44  Geo.  3,  c.  102  ;  2  Phill.  Ev.  374,  375. 
(tt)  Rex  r.  Roddam,  Cowp.  672. 

(0)  Tidd.  858.  It  is  said  in  1  Cbitt.  0.  L.  610,  that  the  affidavit  of  readiness  to  attend 
only  applies  when  the  party  is  on  board  ship,  and  not  then  in  all  cases. 

(v)  2  Phill.  Ev.  375.  (x)  Furley  v.  Newnham,  2  Doagl.  419. 

(y)  Fenuell  v.  Tait,  5  Tyrw.  R.  218. 

(z)  Rex  V,  Roddam,  Cowp.  672 ;  1  Stark.  Evid.  105. 

(a)  Scholes  v.  Hilton,  10  M.  k  W.  15. 

(b)  4  Black.  Com.  359;  2  Hawk.  c.  46,  8.  170.  If  they  had  attended  they  could  not 
have  been  a  worn  before  the  1  Ann.  st.  2,  c.  9,  s.  3. 

(e)  2  Hawk.  P.  C.  c.  46,  s.  170.  (d)  2  Hawk.  P.  C.  c.  46,  8.  172. 

(e)  Htex  V.  Ring,  8  T.  R.  585.  And  a  witness  who  refuses,  after  being  subpoenaed,  to 
atieod  to  give  evidence  for  a  defendant,  is  liable  to  an  attachment  as  in  the  case  of  being 
lubpoDaed  by  a  prosecutor :  1  Stark.  Ev.  86. 
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process  is  served  in  one  part  of  the  United  Kingdom  for  tho  appearance  of  the  wit- 
ness in  another  of  the  parts,  the  court  issuing  the  same  may,  upon  proof  to  their 
satisfaction  of  the  due  service  of  the  suhpoena,  transmit  a  certiorari  of  the  default  of 
the  witness,  under  the  seal  of  the  court,  or  under  the  hand  of  one  of  the  justices 
thereof,  to  the  Court  of  King's  Bench  if  the  service  were  in  £ngland,  to  the  Couit 
of  Justiciary  if  in  Scotland,  and  to  the  Court  of  King's  Bench  in  Ireland,  if  in 
Ireland ;  which  courts  are  empowered  to  punish  the  witness  in  the  same  way  as  if 
he  had  disobeyed  a  subpoena  ii^sucd  out  of  those  courts,  provided  the  expenses  have 
been  tendcred.(/)  It  has  been  doubted  whether  in  all  eases,  as  well  as  in  those 
within  the  last-mentioned  statute,  a  witness  may  not  lawfully  refuse  to  obey  a  sub- 
poena in  a  criminal  prosecution,  as  well  as  a  civil  suit,  unless  he  has  a  tender  of 
his  reasonable  expenses;  but  the  better  opinion  seems  to  be,  that  witnesses  making 
default  on  criminal  prosecutions  are  not  exempted  from  attachment,  on  the  ground 
that  their  expenses  were  not  tendered  at  the  time  of  the.  service  of  the  subpoena; 
^-^p-.  although  the  court  would  have  good  reason  to  excuse  them  for  *not  obeying 

*   ^   the  summons,  if  in  fact  they  had  not  the  means  of  defraying  the  ncces^ry 
expenses  of  the  }o\irney.(ff) 

Formerly  the  law  provided  no  means  for  reimbursing  the  witnesses  on  criminal 
prosecutions.     At  length,  by  the  27  Geo.  2,  c.  3,  18  Geo.  3,  c.  19,  and  58  Geo.  3, 
c.  70,  in  cases  of  felony,  certain  provisions  were  made  for  that  purpose.     These, 
however,  did  not  extend  to  cases  of  misdemeanors  ;  but  now  by  the  7  Geo.  4,  c  64, 
s.  22  (repealing  the  above-mentioned  statutes),  it  is  enacted,  *^  that  the  court  before 
which  any  person  shall  be  prosecuted  or  tried  for  any  felony  is  hereby  authorized 
and  empowered,  at  the  request  of  the  prosecutor  or  of  any  other  person,  who  shall 
appear  on  recognizance  or  subpoena  to  prosecute  or  give  evidence  against  any  person 
accused  of  any  felony,  to  order  payment  unto  the  prosecutor  of  the  costs  and  ex 
penses  which  such   prosecutor  shall  incur  in  preferring  the  indictment,  and 
payment  to  the  prosecutor  and  witnesses  tor  the  prosecution  of  such  sums  of  mone; 
as  to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse  such  prosecute 
and  witnesses  for  the  expenses  they  shall  have  severally  incurred  in  attending  befb: 
the  examining  magistrate  or  magistrates  and  the  grand  jury,  and   in  oiherwi 
carrying  on  such  prosecution,  and  also  to  compensate  them  for  their  trouble  a 
loss  of  time  therein;  and,  although  no  bill  of  indictment  be  preferred,  it  shall 
be  lawful  for  the  court,  where  any  person  shall,  in  the  opinion  of  the  court,  bon&fi^  / 
have  attended  the  court  in  obedience  to  any  such  recognizance  or  subpoena,  to  orc^^ 
payment  unto  such  person  of  such  sum  of  money»as  to  the  court  shall  seem  reasc^  n. 
able  and  sufficient  to  reimburse  such  person  for  the  expenses  which  he  or  she  sb^  «// 
have  honCi  fide  incurred  by  reason  of  attending  before  the  examining  magistrate      or 
magistrates,  and  by  reason  of  such  recognizance  or  subpoena,  and  also  to  compenssito 
such  person  for  trouble  and  loss  of  time ;  and  the  amount  of  the  expenses  of  attent/. 
ing  before  the  examining  magistrate  or  magistrates,  and  the  compensation    for 
trouble  and  loss  of  time  therein,  shall  be  ascertained  by  the  certificate  of  such 

if)  43  Geo.  3,  c.  92,  S8.  3,  4  ;  1  Chit.  Cr.  L.  614.  It  is  said  to  be  doubtful  whether  Uie 
justices  at  sessions,  &c.,  have  authorirj  to  issue  an  attachment,  and  that  the  onljmodeof 
proceeding  against  a  witness  in  such  a  case  is  by  indictment :  Arcbb.  Cr.  L.  248. 

(g)  2  Phill.  Ev.  383 ;  but  see  I  Chit.  Cr.  L.  613.  At  York  Summer  Assizes,  1820,  Btylej, 
J.,  ruled  that  an  unwilling  witness,  who  required  to  be  paid  before  he  gave  evideDce,  could 
not  demand  it.  He  said,  '•!  fear  I  have  not  the  power  to  order  you  your  expenses."  Aod 
on  asking  the  bar  if  any  one  recollected  an  instance,  Scarlett  answered,  **  It  is  notdoM 
in  criminal  cases,"  MS.;  1  Chetw.  Burn.  1001.  In  Reg.  r.  Cousens,  Gloucester  Spr.  Abs., 
1843,  Wightman,  J.,  directed  an  officer  of  the  Ecclesiastical  Court,  who  had  broQgbt  a 
will  from  London  under  a  tubpana  duces  te4mm^  to  go  before  the  grand  jury,  althoogb  be 
objected  on  the  ground  that  his  expenses  had  not  been  paid.  In  Rex  t*.  Cooke,  1  C  ^P* 
321  (12  E.  C.  L.  R.),  an  indictment  for  a  conspiracy  removed  into  the  King's  Bench  bj 
c^/iorart,  a  witness  called  by  the  defendant  stated  before  he  w&a  examined,  that' at tbe 
time  be  was  served  with  a  subpoena,  no  money  was  paid  him;  he  therefore  asked  that  tbe 
judge  would  order  the  defendant  to  pay  him  his  expenses  before  he  w&a  examined.  Ptf^ 
J.  A.  J.,  having  consulted  with  Garrow,  B.,  said  they  were  of  opinion  that  tbe  jndgebM 
no  power  in  a  criminal  case  to  order  a  defendant  to  pay  a  witness  hia  expenses  altbovg" 
subpoenaed,  and  though  the  indictment  came  to  be  tried  as  a  civil  record.  See  alio  P^ 
V.  Daubeny,  5  Excb.  R.  955. 
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migistrate  or  magistrates,  granted  before  the  trial  or  attendance  in  court,  if  such 
magistrate  or  magistrates  shall  think  fit  to  grant  the  same ;  and  the  amount  of  all 
the  other  expenses  and  compensation  shall  be  ascertained  by  the  proper  officer  of 
the  court,  subject  nevertheless  to  the  regulations  to  be  established  in  the  manner 
hereinafter  mentioned." 

And  by  sec.  23,  after  reciting  that  for  want  of  power  in  the  court  '''to  rj|ef:77 
order  payment  of  the  expenses  of  any  prosecution  for  a  misdemeanor,  many  ^ 
individuals  are  deterred  by  the  .expense  from  prosecuting  persons  guilty  of  misde- 
meanors, it  is  further  enacted,  *^  that  where  any  prosecutor  or  other  person  shall 
appear  before  any  court  on  recognizance  or  subpoena,  to  prosecute  or  give  evidence 
against  any  person  indicted  of  any  assault  with  iutent  to  commit  felony,  of  any 
attempt  to  commit  felony,  of  any  riot,  of  any  misdemeanor  for  receiving  any  stolen 
property  knowing  the  same  to  have  been  stolen,  of  any  assault  upon  a  peace  officer 
in  the  execution  of  his  duty,  or  upon  any  person  acting  in  aid  of  such  officer,  of  any 
neglect  or  breach  of  duty  as  a  peace  officer,  of  any  assault  committed  in  pursuance 
of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowingly  and  designedly  obtaining 
any  property  by  false  pretences,  of  wilful  and  indecent  exposure  of  the  person,  of 
wilful  and  corrupt  perjury,  or  of  subornation  of  perjury;  every  such  court  is  hereby 
authorized  and  empowered  to  order  payment  of  the  costs  and  expenses  of  the  prose- 
cutor and  witnesses  for  the  prosecution,  together  with  a  compensation  for  their 
trouble  and  loss  of  time,  in  the  same  manner  as  courts  are  hereinbefore  authorized 
and  empowered  to  order  the  same  in  cases  of  felony ;  and  although  no  bill  of  indict- 
ment be  preferred,  it  shall  still  be  lawful  for  the  court,  where  any  person  shall  have 
bond  fide  attended  the  court,  in  obedience  to  any  such  recognizance,  to  order  pay- 
ment of  the  expenses  of  such  person,  together  with  a  compensation  for  his  or  her 
trouble  and  loss  of  time,  in  the  same  manner  as  in  cases  of  felony :  provided,  that 
ID  cases  of  misdemeanor  the  power  of  Ordering  the  payment  of  expenses  and  com- 
pensation shall  not  extend  to  the  attendance  before  the  examining  magistrate/ '(^0 

The  14  &  15  Vict.  c.  55,  s.  1,  repeals  the  proviso  in  the  preceding  section,  which 
provides  that  the  payment  of  expenses  and  compensations  shall  not  extend  to  the 
attendance  before  the  examining  magistrate. 

Sec.  2.  "All  the  provisions  of  the  7  Geo.  4,  c.  64,  as  amended  by  *this  rjit-^Q 
Act,  authorizing  and  empowering  courts  to  order  payment  of  costs  and  ^ 
expenses,  and  compensation  for  trouble  and  loss  of  time  in  cases  of  the  several 
aiisdemeanors  enumerated  in  section  twenty-three  of  the  said  Act  of  King  George 
the  Fourth,  and  concerning  orders  for  payment  of  such  costs,  expenses,  and  com- 
peosation,  and  the  payment  thereof,  and  all  the  provisions  of  any  other  Act  for,  con- 

(A)  Sec.  24  provides  that  the  order  for  the  pajmel^  of  the  expenses  shall  be  made  cot 
bjr  the  clerk  of  the  assizes,  &c.,  and  paid  by  the  county  treasurer ;  and  sec.  25  provides 
how  the  expenses  shall  be  paid  in   places  not  contributing  to  the  county  rate.     Sec.  26 
Empowered  the  Courts  of  Quarter  Sessions  to  make  regulations  as  to  the  rate  of  costs  and 
Expenses.     But  this  section  is  repealed  by  the  14  k  15  Vict.  c.  55,  s.  4.     The  7  Geo.  4,  c. 
^4,  8.  27,  empowers  the  judge  of  the  Court  of  Admiralty  in  felonies  and  misdemeanors  of 
the  denominations  before  mentioned,  committed  upon  the  high  seas,  '*  to  order  the  assistant 
to  the  counsel  for  the  affairs  of  the  admiralty  and  navy,  to  pay  such  costs,  expenses,  and 
Compensation  to  prosecutors  and  witnesses  in  like  manner  as  other  courts  may  order  the 
treaaarer  of  the  county  to  pay  the  same."     The  Municipal  Corporation  Act,  5^0  Will.  4, 
<2.  76,  8.  113,  provides  that  all  sums  directed  to  be  paid  by  virtue  of  the  7  Geo.  4,  c.  64, 
in  respect  of  felonies  and  misdemeanors  committed,  or  supposed  to  have  been  committed, 
in  any  borongh  in  which  a  separate  Court  of  Quarter  Sessions  shall  be  holden,  shall  be 
paid  out  of  the  borough  fund  ;  and  the  order  of  the  court  shall  be  directed   to  the  trea- 
%arer  of  the  borough.     Sec.  114  provides  for  the  treasurers  of  counties  keeping  accounts 
of  the  expenses  of  prosecutions  of  offenders  sent  from  boroughs  for  trial  at  the  assizes, 
%od  for  the  payment  of  them  by  the  boroughs.     As  to  the  construction  of  this  section, 
•ee  Reg.  r.  Johnson,  10  A.  k  E.  740  (37  E.  C.  L.  R.).     The  2  &  3  Vict.  c.  82,  which  pro- 
vides for  the  trial  of  offenders  in  detached  parts  of  counties,  by  sec.  2  provides  for  the 
tretisorers  of  counties  keeping  an  account  of  the  expenses  of  prosecutions,  in  detached 
parts  of  coantie?,  and  for  the  payment  of  the  same  by  the  county  to  which  the  detached 
parts  belong.     The  5  &  6  Vict.  c.  98,  ss.  18,  19,  and  20,  contains  also  provisions  for  the 
payment  by  boronghs  of  the  expenses  of  the  prosecution  of  borough  prisoners  confined 
\n  eoQOty  gftols,  and  for  the  manner  of  paying  the  expenses  of  the  conveyance  and  main- 
tciuuice  of  sncb  prisoners. 
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cerning,  or  applicable  to  the  payment  of  such  costs,  expenses,  and  compensation  in 
cases  of  the  said  misdemeanors,  shall  extend  and  be  applicable  in  the  case  of  any 
of  the  misdemeanors  hereinafter  mentioned ;  namely,  unlawfully  and  carnally 
knowing;  and  abusing  any  girl  being  above  the  age  of  ten  years  and  under  the  age 
of  twelve  years  J  unlawfully  taking  or  causing  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of  her;(i) 
conspiring  to  charge  any  person  with  any  felony,  or  to  indict  any  person  of  any 
felony;  conspiring  to  commit  any  felony. 

Sec.  4  repealed  the  power  of  the  Quarter  Sessions  to  establish  and  alter  r^ula- 
tions  as  to  the  rate  of  any  costs  and  expenses  in  criminal  cases. 

Sec.  5.  ^^  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  secretaries  of  state 
to  revoke  any  regulations  made  under  the  provisions  hereinbefore  repealed,  and  to 
make  regulations  as  to  the  rates  or  scales  of  payment  of  all  or  any  costs,  expenses, 
or  compensations  to  be  allowed  or  ordered  to  be  paid  under  the  said  Actor  any  other 
Act  or  this  Act  to  prosecutors  and  witnesses,  and  to  persons  attending  the  court  in 
obedience  to  any  recognizance  or  subpoena,  in  cases  of  criminal  prosecutions,  and 
(except  as  hereinafter  mentioned)  to  persons  who  may  have  been  active  in  or  towards 
the  apprehension  of  persons  charged  with  offences,  and  also  regulations  as  to  the 
rates  or  scales  of  payment  according  to  which  certificates  may  be  granted  by  the 
examining  magistrate  or  magistrates  in  respect  of  the  expenses  of  any  prosecutor, 
or  witness  or  witnesses  for  the  prosecution,  or  other  person,  of  attending  before  such 
magistrate  or  magistrates,  and  of  any  compensation  for  trouble  and  loss  of  time 
therein,  in  any  case  where  any  court  or  judge  is  empowered  under  the  said  Act  of 
the  seventh  yciir  of  King  George  the  Fourth  or  any  other  Act  or  this  Act  to  order 
payment  of  such  expenses  or  compensation,  and  concerning  the  forms  of  such  certi- 
iicates  and  the  details  or  particulars  to  be  inserted  therein  of  the  expenses,  trouble,, 
and  loss  of  time  to  which  such  certificates  relate,  and  it  shall  be  lawful  for  one  ofl 
Her  Majesty's  principal  secretaries  of  State  from  time  to  time  to  alter  any  such  regu- 
lation, or  make  new  regulations  in  relation  to  any  of  the  matters  aforesaid,  and  sue! 
regulations  for  the  time  being  shall  be  binding  on  all  courts  and  persons  whomsoever.' 

Sec.  6.  "  Where  any  court  or  judge  empowered  under  the  said  Act  of  the  sevent' 
year  of  King  George  the  Fourth,  or  under  any  other  Act  or  this  Act,  in  this  behal 
shall  order  payment  to  any  prosecutor,  or  witness  or  witnesses  for  the  prosecution, 
to  any  person  attending  the  court  in  obedience  to  any  recognizance  or  subpoena, 
^R^Q,  the  case  of  any  prosecution  for  felony  or  for  any  misdemeanor  or  offence, 
■J  any  costs  or  expenses  incurred,  or  of  *any  compensation  for  trouble  or  1( 
of  time,  or  order  payment  (except  as  hereinafter  mentioned)  to  any  person  whom^     ^ 
appear  to  have  been  active  in  or  towards  the  apprehension  of  any  person  chargizr"^ 
with  any  offence  of  compensation  for  expenses,  exertions,  and  loss  of  time  in        or 
towards  such  apprehension,  the  amount  of  such  costs,  expenses,  or  compensatS^  oo 
shall  be  ascertained  by  the  proper  officer  of  the  court  according  to  the  r^^ati«zi>na 
made  under  this  Act;  and  where  the  expenses  and  compensation  in  respect  of     .at- 
tending before  any  examining  magistrate  or  magistrates  are  so  ordered  to  be  p^B-^ 
such  expenses  and  compensation  shall  also  be  ascertained  by  the  proper  officer     of 
the  court  according  to  such  regulations,  but  the  amount  thereof  as  so  ascertaicmed 
shall  not  exceed  the  amount  mentioned  in  the  certificate  of  the  examining  magris- 
trate  or  magistrates,  and,  save  as  aforesaid,  the  certificate  of  any  examining  ma«jd8' 
trate  or  magistrates  shall  not  be  conclusive  as  to  the  amount  to  be  allowed    for 
expenses  of  attendance  before  him  or  them,  or  for  compensation  for  trouble  or  loss 
of  time  therein." 

The  Larceny  Act,  24  &  25  Vict.  c.  96,  s.  121,  the  Malicious  Injuries  Act,  24*  25 
Vict.  c.  87,  s.  77,  and  the  Forgery  Act,  24  &  25  Vict.  c.  98,  s.  54,  contain  the  We 
provisions  as  to  costs  in  the  case  of  misdemeanors,  which  are  in  the  following  terms :~ 

The  court  before  which  any  indictable  misdemeanor  against  this  Act  shall  he 
prosecuted  or  tried,  may  allow  the  costs  of  the  prosecution  in  the  same  manner  as 
in  cases  of  felony ;  and  every  order  for  the  payment  of  such  costs  shall  be  made  oot, 

(i)  The  preceding  cases  are  now  provided  for  by  the  24  k  25  Vict.  c.  100,  s.  77. 
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and  the  Bum  of  money  mentioned  therein  paid  and  repaid,  upon  the  same  terms  and 
in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

By  the  Coin  Act,  24  &  25  Vict.  c.  99,  s.  42,  "  in  all  prosecutions  for  any  offence 
against  this  Act  in  England,  ii?hich  shall  be  conducted  under  the  direction  of  the 
solicitors  of  Her  Majesty's  treasury,  the  court  before  which  such  offence  shall  be 
prosecuted  or  tried  shall  allow  the  expenses  of  the  prosecution  in  all  respects  as  in 
cases  of  felony  -,  and  in  all  prosecutions  for  any  such  offence  in  England  which  shall 
not  be  so  conducted  it  shall  be  lawful  for  such  court,  in  case  a  conviction  shall  take 
place,  but  not  otherwise,  to  allow  the  expenses  of  the  prosecution  in  like  manner; 
and  every  order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of 
money  mentioned  therein  paid  and  repaid,  upon  the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of  felony."(y) 

*By  the  Offences  against  the  Person  Act,  24  &  25  Vict.  c.  100,  s.  73,   r^ROA 
"  where  any  complaint  shall  be  made  of  any  offence  against  section  twenty-   *- 
six  of  this  Act,(A?)  or  of  any  bodily  injury  inflicted  upon  any  person  under  the  age 
of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  be  indicted,  and  the 
circumstances  of  which  offence  amount,  in  point  of  law,  to  a  felony,  or  an  attempt 
to  commit  a  felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two  justices  of 
the  peace  before  whom  such  complaint  is  heard  shall  certify  under  their  hands  that 
it  is  necessary  for  the  purposes  of  public  justice  that  the  prosecution  should  be  con- 
ducted by  the  guardians  of  the  union  or  place,  or,  where  there  are  no  guardians,  by 
the  overseers  of  the  poor  of  the  place,  in  which  the  offence  shall  bo  charged  to  have 
been   committed,  such  guardians  or  overseers,  as  the  case  may  be,  upon  personal 
service  of  such  certificate  or  the  duplicate  thereof  upon  the  clerk  of  such  guardians, 
or  upon  any  one  of  such  overseers,  shall  conduct  the  prosecution,  and  shall  pay  the 
eoets  reasonably  and  properly  incurred  by  them  therein  (so  far  as  the  same  shall 
not  be  allowed  to  them  under  any  order  of  any  court)  out  of  the  common  fund  of 
the  union,  or  out  of  the  funds  in  the  hands  of  the  guardians  or  overseers,  as  the 
case  may  be ;  and,  where  there  is  a  board  of  guardians,  the  clerk  or  some  other 
officer  of  the  union  or  place,  and,  where  there  is  no  board  of  guardians,  one  of  the 
overseers  of  the  poor,  may,  if  such  justices  think  it  necessary  for  the  purposes  of 
pablic  justice,  be  bound  over  to  prosecute/'(^) 

Sec.  74.  **  Where  any  person  shall  be  convicted  on  any  indictment  of  any  aAsault^ 
'whether  with  or  without  battery  and  wounding,  or  either  of  them,  such  person  may, 
if  the  court  think  fit,  in  addition  to  any  sentence  which  the  court  may  deem  proper 
For  the  offence,  be  adjudged  t-o  pay  to  the  prosecutor  his  actual  and  necessary  costs 
Hnd  expenses  of  the  prosecution,  and  such  moderate  allowance  for  the  loss  of  time 
as  the  court  shall  by  affidavit  or  other  inquiry  and  examination  ascertain  to  be  rea- 
sonable ;  and,  unless  the  sum  so  awarded  shall  be  sooner  paid,  the  offender  shall  be 
imprisoned  for  any  term  the  court  shall  award,  not  exceeding  three  months,  in 

(j)  Before  the  passing  of  this  Act  the  costs  of  Mint  prosecutions  were  paid  hy  the 
treasury  wherever  they  were  conducted  by  the  solicitors  of  the  treasury;  but  in  no  other 
case.  As  the  solicitors  of  the  treasury  were  accustomed  to  employ  attorneys  in  the 
coantrj  to  conduct  these  prosecutions,  and  they  did  not  always  like  to  pay  the  witnesses 
before  they  had  received  the  costs  of  the  prosecution  from  the  treasury,  it  sometimes 
happened  that  the  witnesses  did  not  get  their  expenses  till  a  considerable  time  after  the 
trial,  and  the  earlier  part  of  this  clause  was  introduced  in  order  that  the  attorneys  might 
mt  once  obtain  the  costs  of  the  prosecution,  and  pay  the  witnesses  their  expenses ;  and  as 
in  all  Mint  prosecutions  so  conducted  the  expenses  were  invariably  paid,  the  first  part  of 
the  clause  is  imperative,  and  the  court  must  allow  the  expenses. 

It  sometimes  also  happened  that  private  individuals  conducted  Mint  prosecutions,  after 
the  officers  of  the  Mint  bad  declined  to  prosecute,  and,  considering  the  importance  of 
bringing  offenders  in  such  cases  to  justice,  it  was  thought  expedient  to  give  the  costs  in 
some  of  these  cases;  the  second  part  of  the  clause  therefore  gives  the  court  a  ducretion  to 
grant  the  costs  in  such  cases,  provided  a  conviction  takes  place,  but  not  otherwise.  This 
provisioD  will  on  the  one  hand  encourage  prosecutions  where  there  are  substantial  grounds 
for  them,  and  on  the  other  hand  it  will  prevent  speculative  prosecutions  where  the  evi- 
dence is  unsatisfactory. 

{k)  This  clause  relates  to  ill-treating  apprentices  and  servants.  See  it  in  full  an/«,  vol. 
1,  p.  1015. 

(/)  This  cUnse  is  taken  from  the  14  k  15  Vict.  c.  11,  ss.  6,  1, 


580  Op  Evidence.  [book  vi. 

addition  to  the  term  of  imprisonment  (if  any)  to  which  the  offender  may  be  sen- 
tenced for  the  offence."(wi) 

Sec.  75.  ^^  The  court  may,  by  warrant  under  hand  and  seal,  order  such  sum  as 
shall  be  so  awarded  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  offender,  and  paid  to  the  prosecutor,  and  that  the  surplus,  if  any,  arising  from 

*f)}^11   *^^^^  ^^^  ^^^^'  ^^  P^^^  ^  ^^^  owner ;  and  in  case  such  sum  shall  be  so 
-^  levied,  the  imprisonment  awarded  until  payment  of  such  sum  shall  there- 
upon cease." 

Sec.  77.  *'  The  court  before  which  any  misdemeanor  indictable  under  the  pro- 
visiouH  of  this  Act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecu- 
tion in  the  same  manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of 
such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and 
repaid  upon  the  same  terms  and  in  the  same  maimer  in  all  respects  as  in  cases  of 
felony."(w) 

It  may  be  as  well  to  observe  that  the  14  &  15  Vict.  c.  19.  s.  14,  is  only  in  force 
in  one  case,  as  all  the  other  clauses  creating  offences  in  that  Act  are  repealed.  By 
sec.  11  of  that  Act  any  person  may  apprehend  any  person  committing  any  indictable 
offence  by  night,  and  by  sec.  12,  any  person  liable  to  be  apprehended  under  that 
Act  assaulting  or  offering  violence  to  any  person  authorized  to  apprehend  or  detain 
him.  or  to  any  person  acting  in  his  aid  and  assistance,  is  guilty  of  a  misdemeanor: 
and  by  sec.  14,  "  in  all  prosecutions  for  any  offence  against  the  provisions  of  this 
Act,  it  shall  be  lawful  for  the  court  before  which  any  such  offence  shall  be  prose- 
cuted or  tried  to  allow  the  expenses  of  the  prosecution  in  all  respects  as  in  cases  of 
felony."(o^ 

The  14  &  15  Vict.  c.  55,  s.  3,  recites  the  9  Geo.  4,  c.  31,  s.  27,  by  which,  where 
any  person  shall  assault  or  beat  any  other  person,  two  justices  of  the  peace,  upon 
the  complaint  of  the  party  aggrieved,  might  hear  and  determine  the  offence ;  and 
sec.  29,  by  which,  in  case  the  justices  find  the  assault  or  battery  complained  of  to 
have  been  accompanied  by  any  attempt  to  commit  felony,  or  shall  be  of  opinion  that 
the  same  is  from  any  other  circumstance  a  fit  subject  for  prosecution  by  indictment, 
they  shall  deal  with  the  case  as  they  would  have  done  before  the  9  Geo.  4,  c  31, 
and  enacts  that  ^^  in  every  case  of  assault  so  brought  before  such  justices  for  summary 
decision,  in  which  the  justices  shall  be  of  opinion  that  the  same  is  a  fit  subject  for 
prosecution  by  indictment,  and  shall  thereupon  bind  the  complainant  and  wi'.nesses 
in  recognizance  to  prosecute  and  give  evidence  at  the  assizes  or  sessions  of  the  peace, 
every  such  court  is  hereby  authorized  and  empowered  at  its  discretion  to  order  pay- 
ment of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  so  appearing  before 
such  court  under  such  recognizance,  together  with  compensation  for  their  trouble 
and  loss  of  time,  in  the  same  manner  as  courts  are  authorized  and  empowered  to 
order  the  same  in  cases  of  felony." 

(m)  This  and  the  following  clauses  are  new  in  England;  they  are  taken  from  the  10 
Geo.  4,  c.  34,  83.  33,  34  (T).  It  had  long  been  the  practice  in  England  in  such  cases  for 
the  courts,  after  a  conviction  for  an  assault,  to  allow  compromises  to  be  made  between 
the  parties,  and  such  compromises  were  legal  :  Bccley  v.  Wingfield,  11  East  46;  Keir  v. 
Leeman,  6  Q.  B.  308  (51  E.  C.  L.  R.) ;  9  Q.  B.  371  (58  E.  C.  L.  R.).  Such  compromises 
were  usually  made  by  the  defendant  paying  a  sum  of  money  to  the  prosecutor  to  indemnify 
him  for  his  expenses;  but  where  there  was  an  obstinate  defendant,  it  frequently  happened 
that  no  compromise  could  be  effected,  and  the  court  was  sometimes  placed  in  an  invidious 
position.  These  clauses  place  it  in  the  power  of  the  court  to  do  full  justice,  without 
regard  to  the  wishes  or  consent  of  cither  party. 

(n)  This  clause  is  old,  as  far  as  relates  to  the  costs  of  misdemeanors  against  the  14  ft  15 
Vict.  c.  19,  14  &  15  Vict.  c.  11, 12  &  13  Vict.  c.  76.  It  is  new  as  to  any  misdemeanor  created 
by  this  Act.  The  words  of  the  clause  originally  were,  *'any  indictable  misdemeaaor 
against  this  Act,"  but  in  the  committee  of  the  Commons  they  were  altered  to  **  any  mis- 
demeanor indictable  under  the  provisions  of  this  Act,"  in  order  merely  to  exclude  com- 
mon assaults,  and  nothing  more;  and  it  should  seem  that  that  is  the  only  case  where 
costs  cannot  be  given ;  for  wherever  it  is  necessary  to  insert  in  an  indictment  the  particular 
words  of  any  clause  in  this  Act  in  order  to  warrant  the  punishment  given  by  that  clause, 
the  misdemeanor  plainly  is  "  indictable  under  the  provisions  of  this  Act."  Thus,  uoder 
sec.  47,  the  indictment  must  allege  actual  bodily  harm,  and  therefore  in  that  case  the 
court  may  allow  the  costs. 

(o)  See  sec.  11,  anttf  vol.  1,  p.  648,  and  sec.  12,  anie,  vol.  1,  p.  1049. 
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In  order  to  obUiin  costs  under  this  section,  it  must  be  proved  *that  the  tjicrqo 
asevras  taken  before  two  justices  for  summary  adjudication  ;  but  a  summons   '- 
aiUing  on  the  dofendant  to  appear  before  justices  of  the  peace  to  answer  a  com- 
slaint  for  an  assault  ap:ninst  the  form  of  the  statute,  and  to  be  further  dealt  with 
locording  to  law.  is  sufficient  for  that  purpose.(^) 

By  the  13  &  14  Vict.  c.  101,  s.  9,  "  where  any  person  shall  be  charged  with  and 
convicted  of  any  assault  upon  any  officer  of  a  workhouse  or  relieving  officer  in  the 
iue  execution  of  his  duty,  or  upon  any  person  acting  in  aid  of  such  officer,  the 
»urt  Diay  sentence  tha  offender  to  the  same  punishment  as  is  provided  by  law  for 
ID  assault  upon  a  peace  officer  or  revenue  officer  in  the  due  execution  of  his  duty, 
nd  shall  have  the  same  power  as  in  case  of  such  last-mentioned  assault  to  order  the 
lajuicnt  of  the  costs  and  expenses  of  the  prosecution."  And  by  the  14  &  15  Vict. 
.  105.  8.  18,  the  preceding  provision  is  extended  '*  to  an  assault  upon  any  person 
icluded  under  the  word  '  officer'  in  the  4  &  5  Will.  4,  c.  76,  or  upon  any  other 
crson  acting  io  his  aid.'' 

We  have  seen  that  the  14  &  15  Vict.  c.  100.  s.  19,  provides  that  any  court, 
nstice,  &c.,  may  direct  a  person  guilty  of  perjury  in  any  evidence,  &c.,  to  be  prose* 
ated,  and  may  bind  any  person  to  prosecute,  and  may  give  to  the  party  so 
oand  to  prosecute  a  certificate  of  the  same  being  directed,  which  is  to  be  deemed 
afficient  proof  of  such  prosecution  having  been  directed  as  aforesaid,  and  "  upon 
he  production  thereof  the  costs  of  such  prosecution  shall  and  are  hereby  required 
o  be  allowed  by  the  court  before  which  any  person  shall  be  prosecuted  or  tried  in 
kursuanee  of  such  direction  as  afores  lid,  unless  such  last-mentioned  court  shall  spe- 
ially  fjtherwise  direct ;  and  when  allowed  by  any  such  court  in  Ireland,  such  sum 
IS  shall  be  so  allowed  shall  be  ordered  by  the  said  court  to  be  paid  to  the  prosecutor 
)y  the  treasurer  of  the  county  in  which  such  offence  shall  be  alleged  to  have  been 
committed,  and  the  same  shall  be  presented  for,  raised,  and  levied  in  the  same 
nanner  as  the  expenses  for  prosecutions  for  felonies  are  now  presented  for,  raised, 
ind  levied  in  Ireland :  provided  always,  that  no  such  direction  or  certificate  shall  be 
j^ven  in  evidence  upon  any  trial  to  bo  had  against  any  person  upon  a  prosecution  so 
lirected  as  aforesaid.' '(^) 

By  the  Bankruptcy  Act,  24  &  25  Vict.  c.  134,  s.  223,  "the  court  may  direct 
that  the  credit4)r*s  assignee,  or,  if  there  be  no  creditor's  assignee,  the  official  assignee 
JT  any  of  the  creditors  of  the  bankrupt,  shall  act  as  the  prosecutor  in  respect  of 
such  offence,(r)  and  shall  give  to  such  assignee  or  creditor  a  certificate  of  the^ court 
brtving  so  directed,  which  certificate  shall  be  deemed  sufficient  proof  of  such  prose- 
L'Qtion  having  been  directed  as  aforesaid ;  and  upon  the  production  of  such  certi- 
ficate the  costs  of  such  prosecution  shall  be  allowed  by  the  court  before  which  any 
person  shall  be  prosecuted  or  tried  in  pursuance  of  such  direction,  unless  such  rstcRoo 
last-mentioned  court  shall  specially  otherwise  direct,  *and  when  allowed  by  '■ 
my  such  court,  such  sum  so  allowed  shall  be  ordered  by  the  said  court  to  be  paid 
ind  borne  in  all  respects  in  the  same  manner  as  the  expenses  of  prosecutions  for 
felonies  are  now  paid  and  borne,  and  the  same  shall  be  paid  and  borne  accordingly ; 
ind  any  expenses  incurred  by  such  prosecutor,  other  than  those  so  defrayed  in 
iccordance  with  the  next  following  clause,  shall  be  paid  out  of  the  account  intituled 
'  The  Chief  Registrar's  Account.' " 

Sec.  224.  "The  court  may  direct  the  assignees  to  lay  the  papers  before  the 
attorney-general  (or  the  solicitor-general  during  a  vacancy  in  the  office  of  attorney- 
general)  for  his  direction  thereon,  either  while  the  bankruptcy  is  pending  before  the 
court  or  when  it  has  been  brought  to  a  conclusion." 

By  the  7  &  8  Vict.  c.  2,  s.  1,  "  Her  Majesty's  justices  of  assize  or  others  Her  Majes- 
ty's commissioners,  by  whom  any  court  shall  be  holdon  under  any  of  Her  Majesty's 
oummissious  of  oyer  and  terminer  or  general  gaol  delivery,  shall  have  severally  and 

(p)  Reg.  V.  M'Gavaron,  3  C.  A  K.  320,  Williams,  J.  It  may,  perhaps,  be  doubted  wbetber 
the  14  A  15  Vict.  c.  55,  s.  3,  be  not  implicitly  repealed  by  the  repeal  of  the  9  Geo.  4,  c.  31 ; 
boi,  if  that  be  the  case,  it  seems  very  immaterial ;  for  it  is  hardly  conceivable  that  a  case 
can  occur  which  would  have  fallen  within  that  provision,  and  in  which  the  costs  may  not 
be  granted  under  the  24  k  25  Vict.  c.  100,  s.  73,  or  s.  75. 

{q)  See  the  section  in  full,  ante^  p.  38. 

(r)  That  is,  any  offence  mentioned  in  sec.  221 ;  which  is  given  in  vol.  2,  p.  521;  and  Bee 
tiote(6),  p.  522. 
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jointly  all  the  powers  which  by  any  Act  are  given  to  the  commissioners  named  in 
any  commission  of  oyer  and  t-erminer  for  the  trying  of  offences  committed  within 
the  jurisdiction  (»f  the  Admiralty  of  England,  and  it  shall  be  lawful  for  the  first- 
mentioned  justices  and  commissioners,  or  any  one  or  more  of  them,  to  inquire  of, 
hear,  and  determine  all  offences  alleged  to  have  been  committed  on  the  high  sets 
and  other  places  within  the  jurisdiction  of  the  Admiralty  of  England,  and  to 
deliver  the  gaol  in  every  county  and  franchise  within  the  limits  of  their  seveni 
commissions  of  any  person  committed  to  or  imprisoned  therein  for  any  offence 
alleged  to  have  been  committed  upon  the  high  seas  and  other  places  withia  the 
jurisdiction  of  the  Admiralty  of  England;  and  all  indictments  found,  and  trials  and 
other  proceedings  had,  by  and  before  the  said  justices  and  commissioners,  shall  be 
valid ;  and  it  shall  be  lawful  for  the  court  to  order  the  payment  of  the  costs  and 
expenses  of  the  pn)secution  of  such  offences,  in  the  manner  prescribed  by  an  Act  of 
the  seventh  year  of  King  George  the  Fourth,  intituled  *  An  Act  for  Improving  the 
Administration  of  Criminal  Justice  in  England,  in  the  case  of  felonies  tried  in  the 
High  Court  of  Adminilty.'" 

By  the  Merchant  Shipping  Act,  17  k  18  Vict.  c.  104,  s.  267,  "all  offences 
against  property  or  person  committed  in  or  at  any  place  either  ashore  or  iifloatoat 
of  Her  iMajesty's  dominions  by  any  master,  seaman,  or  apprentice,  who  at  the  time 
when  the  offence  is  committed  is  or  within  three  months  previously  has  been  em- 
ployed in  any  British  ship,  shall  be  deemed  to  be  offences  of  the  same  nature 
respectively,  and  be  liable  to  the  same  punishment  respectively,  and  be  inquired  of, 
heard,  tried,  determined,  and  adjudged  in  the  same  manner  and  by  the  same  oouits 
and  in  the  same  places  as  if  such  offences  had  been  committed  Within  the  jurisdic- 
tion of  the  Admiralty  of  England ;  and  the  costs  and  expcnst*8  of  the  prosecution  of 
any  such  offence  may  be  directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of 
prosecutions  for  offences  committed  within  the  jurisdiction  of  the  Admiralty  of 
England.*'  By  sec.  518,  the  court  before  which  any  misdemeanor  under  that  Act 
"  is  tried,  may  in  England  make  the  same  allowances  and  or  Jer  payment  of  the 
♦fiftdl  ^^'"^  costs  and  expenses  as  if  such  ^misdemeanor  had  been  enumerated  in 
■J  the  7  Geo.  4,  c.  64.  or  any  other  Act  that  may  be  passed  for  the  like  pur- 
pose ;  and  may  in  any  other  part  of  Her  Majesty's  dominions  make  such  allowances 
and  order  payment  of  such  costs  and  expenses  (if  any)  as  are  payable  or  allowable 
upon  the  trial  of  any  misdemeanor  under  any  existing  Act  or  ordinance,  or  as 
may  be  payable  or  allowable  under  any  Act  or  law  for  the  time  being  in  force 
therein." 

By  the  19  &  20  Vict  c.  16  (which  empowers  the  Court  of  Queen's  Bench  to 
order  certain  offenders  to  be  tried  at  the  Central  Criminal  Court),  s.  13,  "  wheneTer 
any  indictment  or  iu(iuisition  shall  have  been  transmitted  or  removed  to  the  said 
Central  Criminal  Court,  under  the  provisions  of  this  Act  it  shall  be  lawful  for  the 
said  Central  Criminal  Court  to  order  such  expenses  of  the  prosecutor  and  witnesses, 
and  such  other  expenses,  and  such  of  the  several  rewards  payable  in  pursuance  of 
any  statute  made  or  to  be  made,  as  to  such  Central  Criminal  Court  shall  seem  rea- 
sonable and  sufficient,  to  be  paid  by  and  to  the  same  persons  and  in  the  same 
manner  as  if  such  C(;ntral  Criminal  Ccmrt  were  holden  under  commissions  of  oyer 
and  terminer  and  gaol  delivery  for  the  county  or  place  in  which  such  indictmeal 
shall  have  been  found  or  such  inquisition  shall  have  been  taken.*' 

Sec.  25.  '*  Whenever  any  application  shall  be  made  on  behalf  of  Her  Majesty  or 
of  any  prosecutor  to  the  said  Court  of  Queen's  Bench,  or  to  any  judge  thereof,  for 
an  order  that  any  person  charged  with  any  offence  shall  be  tried  at  the  said  Central 
Criminal  Court  under  the  provisions  of  this  Act,  it  shall  be  lawful  for  the  stid 
Court  of  Queen's  Bench  in  term  time,  or  for  the  said  judge  in  vacation,  to  i«suea 
certificate,  upon  the  production  of  which  the  commissioners  of  Her  Majesty's  trea- 
sury may  order  to  be  paid  out  of  any  moneys  provided  by  Parliament  for  lat 
charges  in  England  to  the  person  so  charged  a  sum  not  exceeding  twenty  poands, 
to  enable  such  person  to  defray  the  charges  and  expenses  of  the  attendance  of  his 
witnesses:  provided,  that  the  sum  so  advanced  shall  be  allowed  for  in  the  mm 
ifhich  in  the  event  of  the  acquittal  of  such  person  may  beoome  payable  onder  tke 
order  hereinafter  mentioned.'^ 
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Sec.  26.  "Id  case  any  person  who  shall  be  tried  at  the  Central  Criminal  Court 
under  the  provisions  of  this  Act,  upon  an  application  on  behalf  of  Her  Majesty  or 
of  any  prosecutor,  shall  be  there  acquitted,  it  shall  be  lawful  fur  the  justices  and 
judges  of  the  said  Central  Criminal  Court  before  whom  any  such  acquittal  shall 
have  taken  place,  or  for  any  two  or  more  of  theui,  to  order  reimbursement  to  the 
person  so  acquitted  of  such  sum  as  shall  appear  to  them  to  have  been  properly  ex- 
pended for  such  removal  of  the  trial  of  such  person,  and  the  commissioners  of  Her 
Majesty's  treasury  shall  upon  receipt  of  such  order  pay  such  sum  or  sums  out  of 
any  moneys  provided  by  Parliament  for  law  charges  in  En«2:land."(s) 

The  Central  Criminal  Court  Act,  4  &  5  Will.  4,  c.  36,  s.  12,  enacts,  that  "  it 
shall  be  lawful  for  any  two  of  the  said  justices  and  *judges  of  oyer  and  ter-  r^eoc 
miner  and  of  jjaol  delivery  to  order  and  direct  the  costs  and  expenses  of  •- 
prosecutors  and  witnesses,  in  all  cases  where  prosecutors  and  witnesses  may  he  by 
law  entitled  thereto,  to  be  paid  by  the  treasurer  of  the  couuty,  in  which  the  offence 
of  any  person  prosecuted  would  have  baen  tried  but  for  this  Act;  and  that  every 
such  treasurer,  or  some  known  agent,  shall  attend  the  said  jastices  and  judges  of 
oyer  and  terminer  and  ga*)!  delivery  during  the  sitting  of  the  court,  to  pay  all  such 
orders." 

The  38  Geo.  3,  c.  52,  ss.  2,  3.  provides  for  the  trial  in  the  next  adjoining  county 
of  offencos  committed  or  charged  to  have  been  committed  in  certain  cities  and  towns 
corporate ;  and  by  sec.  8,  "  in  all  cases  of  indictments  and  other  proceedings,  which 
may  be  tried  before  his  Majesty's  justices  of  oyer  and  terminer  or  general  gaol 
delivery  for  any  county,  in  pursuance  of  the  provisions  contained  in  this  Act,  it  shall 
and  may  be  lawful  for  such  justices  to  order  the  expenses  of  the  prosecution  and  of 
the  witnesses,  and  of  the  several  rewards  payable  in  pursuance  of  the  statutes  in 
such  cases  made  and  jrovided  on  the  corivicti  »n  of  offenders,  to  be  paid  by  and  to 
the  snme  persons,  and  in  the  same  manner,  as  the  same  would  be  payable  if  such 
indict!ucnt  had  been  tried  in  the  crmrt  of  oyer  and  terminer  or  general  gaol  delivery 
of  the  county  of  such  city  or  town  corporate."(^)  The  51  Geo.  3,  c.  100,  s.  2, 
extends  the  preceding  clause  to  the  expenses  of  maintaining  the  prisoner  and  carrying 
his  sentence  into  execution  in  the  adjoining  county.  The  14  &  15  Vict.  c.  55,  s. 
19.  provider  that  in  the  counties  of  cities  and  towns  named  in  the  first  column  of 
Schedule  (C.)  to  the  5  &  6  Will.  4,  c.  76,  prisoners  may  be  committed  and  tried  in 
the  C4»unti«'^s  declared  by  sec.  24  to  be  the  next  adjoining  counties,  and  which  are 
thr»se  mentioned  in  the  second  column  of  the  said  schedule,  and  sec.  23  provides 
that  all  the  provisions  of  the  51  Geo.  3,  c.  100.  applicable  to  convictions  in  pursuance 
of  the  provisions  of  the  38  Geo.  3,  c.  52,  *'  and  to  the  execution  of  the  sentences 
passed  upon  any  convicts  on  such  convictions,  and  all  the  provisions  of  the  said  Acts 
Tespectively  concerning  the  payment  of  expenses,  shall  be  applicable  in  all  cases  of 
persons  who  may  be  tried  in  or  removed  for  trial  to  any  adjoining  county  in  pur- 
suance of  the  provisions  of  this  Act,  in  like  manner  as  in  cases  of  persons  tried  in 
or  removed  for  trial  to  any  adjoining  county  in  pursuance  of  the  provisions  of  the 
said  Act  of  the  thirty-eighth  year  of  King  George  the  Third." 

The  60  Geo.  3  and  1  Geo.  4,  c.  14,  s.  1,  authorizes  justices  of  the  peace  to  com- 
mit any  person  charged  with  any  capital  offence  committed  within  any  exclusive 
jurisdiction,  not  being  a  county,  to  the  gaol  of  the  county  within  which  such  ex- 
clusive jurisdiction  is  situated,  to  be  tried  at  the  next  assizes  for  such  county;  and 
by  sec  3.  '*  in  all  cases  of  any  commitment  to  tjie  county  gaol,  under  the  authority 
of  this  Act,  all  the  expenses  to  which  the  county  may  be  put  by  reason  of  such 
commitment,  together  with  all  such  expenses  of  the  prosecution  and  witnesses  as 
the  judge  shall  be  pleased  to  allow  by  virtue  of  any  law  now  in  force,  shall  be  borne 
and  paid  by  the  said  town,  liberty,  soke  or  place  within  which  *such  offence  r]|cf:o/« 
shall  have  been  committed,  in  like  manner  and  to  be  raised  by  the  same  ^ 

{$)  By  sec.  24  the  Court  of  Queen's  Bench  maj  impose  terms  on  the  prosecutor  or  per- 
son charged  as  to  costs,  kc.  By  sec.  27,  the  treasurer  of  the  county  whore  the  offence 
was  committed  is  to  pay  for  the  prisoner's  maintenance  in  Newgate. 

(<)  Sec.  9  makes  Yorkshire  the  next  adjoining  county  to  Kingston-upon-HuU,  and 
Northomberland  to  Newcastle-upon-Tyne.  Sec.  10  of  this  Act  is  repealed  by  the  b  k  6 
Will.  4,0.  76,  8.  109. 
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means  whereby  such  expenses  would  have  been  raised  and  paid  if  the  offender  had 
been  prosecuted  and  tried  within  the  limits  of  such  exclusive  jurisdiction  ;  and  that 
the  judge,  or  court  of  oyer  and  terminer  and  general  gaol  delivery,  shall  have  full 
power  and  authority  to  make  such  order  touching  such  costs  and  expenses  as  such 
judge  or  court  shall  deem  proper;  and  also  to  direct  by  whom  and  in  what  manner 
such  expenses  shall  in  the  first  instance  be  p-iid  and  borne,  and  in  what  manner  the 
same  shall  be  repaid  and  raised  within  the  limits  of  such  exclusive  jurisdiction,  in 
C!ise  there  be  no  treasurer  or  other  officer  within  the  same,  who  by  the  custom  and 
usage  of  such  place  ought  to  pay  the  same  in  the  first  instance/* 

The  followiug  cases  relative  to  the  allowance  of  costs  under  these  statutory  pro- 
visions may  properly  bj  introduced  in  this  place. 

A  party  bound  over  by  the  sessions  to  prosecute  at  a  suparior  court  is  entitled  to 
his  expenses  under  the  7  Geo.  4,  c.  G4.  The  prosecutor  was  bound  over  by  the 
Court  of  Quarter  Sessions  for  Surrey,  to  prosecute  for  a  burglary  at  the  Central 
Criminal  Court,  and  it  was  held  that  he  was  entitled  to  his  exp3nse8.(ii) 

Where  the  prosecutor  and  his  witnesses  had  been  bound  by  recognizance  to 
prosecute  and  give  evidence  at  the  assizes,  but  by  a  mistake  the  prisoner  had  been 
discharged  by  proclamation  at  the  adjourned  sessions,  which  preceded  the  assiios; 
and  the  prosecutor  and  his  witnesses  had  appeared  at  the  assizes  and  preferred  an 
indictment,  which  had  been  found  by  the  grand  jury ;  Taunton,  J.,  held,  that  as 
the  bill  had  been  preferred  and  found,  he  might,  under  the  word  "prosecuted"  in 
sec.  22,  order  the  expenses ;  but  if  the  witness  had  marely  appeared  at  the  assizes, 
according  to  their  recognizances,  and  no  bill  had  been  preferred,  he  should  have 
had  no  authority. (r) 

Where  a  prosecutrix  and  witnesses  were  bound  over  to  prosecute  and  give  evi- 
dence against  a  prisoner  for  feloniously  administering  a  destructive  thing  to  the 
prt)secutrix.  but,  by  the  advice  of  counsel,  no  indictment  for  felony  was  preferred, 
but  only  an  indictment  for  a  common  law  misdemeanor,  the  costs  of  the  attendance 
of  the  prosecutrix  and  witnesses  were  allowed  under  the  7  Geo.  4,  c.  04,  8.  23.(ir) 

Where  a  prisoner,  who  was  committed  on  a  charge  of  felony  during  the  assizes, 
did  not  reach  the  assize  town  until  afler  the  grand  jury  were  dischirged,  Hullock, 
B.,  afler  reference  to  the  statute,  allowed  the  witnesses  their  expen8e8,(x) 

Where  an  indictment  for  a  riot  was  found  at  one  assizes,  and  the  trial  took  pla< 
at  the  subsequent  assizes,  but  no  person  was  bound  over  to  prosecute  at  these  assia 
but  the  witnesses  were  subpoenaed  to  appear  at  both  the  assizes ;  the  Court  o* 
King's  Hench  were  clearly  of  opinion  that  the  judge  had  authority  to  order  th 
costs  of  the  witnesses  to  be  paid ;  but  it  was  doubted  whether  the  judge  ha» 
^Rrt^-i  authority  to  grant  the  prosecutor  his  *costs.(y)  But  where  the  proseeutov  • 
-I  in  a  case  of  perjury,  was  not  bound  over  to  prosecute  by  any  magistrate-: 
but  he  had  included  his  own  name  in  a  subpoena,  which  he  had  caused  to  be  issuei^  ^^, 
the  court  were  of  opinion  that  the  words  of  the  Act  did  not  limit  the  allowance  m-  oi 
the  expenses  of  the  prosecutor  to  those  which  he  incurred  as  a  witness,  but  that  h^^  he 
was  entitled  to  receive  them  in  his  character  of  prosecutor ;  and  they  madeanord»  .JEler 
accordingly.(2) 

Where  the  prisoner  had  been  apprehended  by  a  Bench  warrant,  and  the*  proi      ■    ise- 
cutor  was  under  no  recognizance  to  prosecute,  and  none  of  the  witnesses  were  und^Ser 

(u)  Rex  V.  Paine,  7  C.  &  P.  135  (32  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  Park,  J.  A.  J.,  a  ^^^nd 
Bolland,  B. 

(v)  Rex  V.  Robey,  5  C.  A  P.  552  (24  E.  C.  L.  R.). 

(w)  Reg.  V.  Hanson,  2  C.  &  K.  912  (61  E.  C.  L.  R.),  Williams,  J.     The  charges   in  f^     the 
indictment  were  of  misdemeanors,  for  which  no  costs  could  have  been  allowed. 

(x)  Anonymous,  1  Lew.  128. 

(f/)  Rex  i'  Jeyes,  3  A.  &  E.  416  (30  E   C.  L.  R.).    It  was  contended  that  the  words  m^^ust 
be  read  reddendo  singula  singulis  ;  and  that  the  statute  therefore  applied  where  the  prose         co- 
tor  appeared  on  recognizance  or  the  witness  on  subpoena.     Littledale,  J.,  said,  "Ther^^^  i* 
much  doubt  in  my  mind  as  to  the  expenses  of  the  prosecutor.     At  present  I  think  tha^K-  lie 
is  not  entitled  to  them  ;  it  seems  likely  that  the  legislature  meant  to  give  the  expense-    ^to 
the  prosecutor  only  where  he  goes  before  a  magistrate,  who  binds  him  OFcr.     A  mi^-Jgi^ 
trate  on  hearing  the  complaint  frequently  dismisses  it :  if  the  prosecator  then  goes  to      t6« 
grand  jury,  I  think  he  ought  not  to  be  paid  by  the  treasurer.'* 

(z)  Rex  V.  Sheering,  7  C.  &  P.  440  (32  E.  C.  L.  R.),  cor.  Park,  J.  A.  J.,  and  Golerids^  J' 
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recogDizances,  but  one  of  them  had  been  subpoenaed;  on  a  motion  for  the  costs  of 
the  prosecution,  Parke,  B.,  at  first  thought  that  he  could  only  grant  the  costs  of 
the  witness  who  had  been  subpoenaed,  but  said  he  would  consider  the  point;  and  on 
the  following  day  his  lordship  said  that  on  comparing  the  words  of  the  7  Geo.  4, 
c.  64,  8.  22  (relating  to  felonies)  with  those  of  the  subsequent  section  (relating  to 
misdemeanors),  it  appeared  to  him  that  the  court  had  authority,  in  prosecutions  for 
the  former  class  of  offences,  to  award  the  prosecutor  his  costs,  even  though  he  is  not 
under  any  recognizance ;  and  his  lordship  accordingly  granted  the  costs  of  the 
prosecution  generally,  including  the  witne88es.(a) 

A  prosecution  upon  the  8  &  9  Vict,  I.  109,  s.  17,(/>)  for  winning  money  by  un- 
lawful devices,  is  one  in  which  the  costs  can  be  ordered  under  the  words,  ''  know- 
ingly and  designedly  obtaining  any  property  by  false  pretences,"  in  the  7  Geo.  4, 
c.  64,  8.  23.(c) 

Where  in  a  case  of  manslaughter  the  father  of  the  deceased  gave  a  retainer  to 
an  attorney  to  prosecute,  and  he  prepared  briefs  and  delivered  them  to  counsel,  and 
obtained  and  paid  tor  copies  of  depositions  before  the  coroner ;  but  the  magistrates, 
committed  the  prisoner  for  trial,  bound  over  a  constable  of  the  county  police  to 
prosecute,  and  as  was  usual  in  such  cases,  and  in  pursuance  of  general  orders  given 
to  the  attorney  of  the  police  force  by  the  constabulary  committee  for  the  county,  he 
prepared  a  brief,  which  he  delivered  to  another  counsel ;  it  was  held  that  the  person 
who  was  bound  over  to  prosecute  was  really  the  prosecutor,  and  that  he  must  be 
allowed  the  expenses  of  the  prosecution,  but  that  the  attorney  retained  by  the  father 
could  not  be  allowed  any  costs  (d) 

Where  an  engine  driver  on  a  railway  had  been  committed  by  the  coroner  for 
manslaughter,  and  the  grand  jury  ignored  the  bill,  and  no  evidence  was  offered  on 
the  coroner's  inquisition  with  the  sanction  of  the  judge,  and  an  attorney,  acting  on 
the  instructions  of  the  relations  of  the  deceased,  had  carried  on  the  prosecution. 
♦Everything  had  been  done  which  was  necessary,  and  the  secretary  of  state  r*cjiQ 
had  expressed  his  opinion  that  it  should  be  a  government  prosecution.  But  ^ 
the  superintendent  of  police  had  been  bound  over  to  prosecute,  and  this  had  been 
reported  to  the  deputy  clerk  of  the  peace,  who  was  authorized  to  prosecute  at  the 
expense  of  the  county,  but  had  declined  to  do  so,  because  the  costs  allowed  by  the 
treasury  were  insufiicient.  It  was  held  that  as  no  authority  was  given  by  the 
superintendent  of  police  to  the  attorney  to  prosecute,  he  could  not  be  allowed 
the  co6ts.(«) 

An  indictment  charging  that  the  defendant  assaulted  J.  S.,  and  unlawfully  and 
indecently  (not  saying  publicly)  exposed  his  person  to  J.  S.,  with  intent  to  incite 
J.  S.  to  commit  an  unnatural  offence  with  the  defendant,  is  not  an  offence  within 
the  7  Geo.  4,  c.  G4,  s.  23,  and  therefore  the  court  cannot  allow  the  prosecutor  his 
expenses  under  that  clause.(/) 

Neither  the  committing  magistrate  nor  the  judge  at  the  trial  has  power  to  order 
the  costs  of  apprehending  a  prisoner  on  the  charge  of  felony  in  Scotland(^)  or  in 
America  \{h)  nor  has  the  court  any  authority  to  order  payment  of  the  expenses  of 
taking  a  prisoner  who  is  in  custody  in  Millbank  penitentiary  to  an  assize  town 
under  a  habeas  corpus^  in  order  that  he  may  be  tried  for  a  felony.(t ) 

Where  an  indictment  for  riot  was  found  at  the  Quarter  Sessions,  and  removed  by 
the  prosecutor  into  the  Court  of  King's  Bench  by  certiorari,  and  the  record  sent 
down  for  trial  at  Nisi  Prius,  made  a  remanety  and  again  entered  at  the  following 
assizes,  when  the  defendants  were  convicted.  No  recognizance  had  been  returned 
to  the  Crown  Office,  and  the  prosecutor  was  not  bound  by  recognizance  to  prosecute 

(<i)  Reg.  V.  Butterwick,  2  M.  &  Rob.  196.  (b)  Ante^  vol.  1,  p.  624. 

(c)  Reg.  r.  Gardner,  5  Cox  C.  C.  140,  Talfourd,  J.,  after  coosultiDg  Patteson,  J. 

(rf)  Reg.  V.  Yates,  7  Gox  C.  C.  361,  Martin,  B.,  and  Bramwell,  B. 

le)  Reg.  V.  Cook,  1  F.  &  F.  389,  Bramwell,  B. 

(/)  Reg.  V. ,  8  A.  &  E.  589  (35  E.  C.  L.  R.). 

{g)  Reg.  V.  Seaton,  6  Coz  C.  C.  78,  note,  Cresswell,  J. 

(A)  Reg.  V,  Barrett,  6  Cox  C.  C.  78,  Williams,  J.,  suggested  that  the  proper  conrse  was 
to  memorialize  the  secretary  of  state,  and  then  probably  the  judge  would  be  referred  to, 
and  would  report  whether  it  was  a  fit  case  for  the  allowance. 

(t)  Reg.  V,  Waters,  8  Coz  0.  C.  350,  Channell,  B.,  after  consulting  Keating,  J. 
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in  the  Court  of  Kind's  Bench.  The  witnesses  were  subpoenaed,  but  their  expenses 
were  not  prayed  by  them,  but  by  the  prosecutor,  as  having  been  defrayed  by  him; 
the  prosecutor  also  had  caused  himself  to  be  subpoenaed.  The  consideration  of  tbe 
judges  was  desired  whether*  in  such  case  of  an  indictment  for  a  misdemeanor, 
removed  by  the  prosecutor  himself  from  the  Quarter  Sessions  into  the  King's  Bench, 
an  order  of  Nisi  Prius  might  legally  be  made  for  any  and  what  costs,  or  whether 
the  application  must  not  be  elsewhere;  and  the  judges  determined  that  no  costs 
were  allowable  under  the  statute.(y) 

Where  six  indictments  for  felony  were  removed  by  the  prisoner,  one  of  which 
only  was  tried,  and  at  the  trial  the  judge  doubted  whether  he  had  any  power  to 
give  the  prosecutor  his  costs,  the  Court  of  King's  Bench  refused  to  order  the  trea- 
*RRQ1  ^^^^^  ^^  ^^^  county  *of  the  city  of  Exeter  to  pay  the  prosecutor  the  expenses 
-I  of  the  prosecution  ;  as,  if  the  costs  of  the  prosecution  could  be  granted  at  all, 
they  ought  to  be  granted  by  the  judge  who  tried  the  prisoner.(A-) 

Where,  in  pursuance  of  a  recognizance,  the  prosecutor  at  the  Quarter  Sessions 
preferred  an  indictment  lor  a  riot,  and  he  afterwards  removed  it  into  the  Court  of 
King's  Bench,  it  was  held  that  the  prosecutor  was  not  entitled  to  his  costs;  and 
Lord  Tenterdcn,  C.  J.,  said,  that  the  matter  had  been  considered  by  the  twelve 
judges,  who  were  all  of  opinion  that  the  Act  did  not  apply  to  cases  where  the  in- 
dictment had  been  removed  into  the  Court  of  King's  Bench  by  certxorar{.{l) 

But  where  an  indictmeut  was  found  at  the  Middlesex  Quarter  Sessions,  and 
removed  by  the  defendant  by  certiorari  into  the  Queen's  Bench,  and  tried  at  the 
sittings  after  term,  when  Lord  Denman,  C.  J.,  made  an  order  for  the  payment  to 
the  prosecutor  or  his  attorney  of  the  expenses  of  the  prosecution  and  the  witnesses, 
and  that  order  was  afterwards  made  a  rule  of  court ;  upon  showing  cause  against 
a  rule  to  show  cause  why  that  rule  should  not  be  discharged,  it  was  contended  that 
the  words  of  the  sttitute  applied  to  any  court,  and  that  the  reason  of  the  decision  in 
Rex  V.  Jey€s{ni)  was,  that  the  statute  was  passed  to  indemnify  persons  unable  to 
bear  the  expense,  and  that  inability  was  not  likely  to  exist  where  the  party  volun- 
tarily removed  the  indictment  to  the  superior  court,  and  that  the  view  taken  by 
Littledale,  J.,  in  Rex  v.  I'he  Treasurer  of  Extier(n)  was  incorrect.  In  supportof 
the  rule  it  was  contended  that  the  statute  ceased  to  apply  after  a  removal  by 
certiorari,  and  that  there  ^as  no  distinction  as  to  the  party  removing  the  indictr 
ment;  the  court,  however,  did  not  express  any  opinion  upon  this  point.(o) 

Under  the  7  Geo.  4,  c.  64,  s.  22,  the  court,  upon  a  trial  for  murder  or  man- 
slaughter, has  no  power  to  allow  the  costs  of  the  attendance  of  witnesses  at  the 
inquest  held  upon  the  body  of  the  deceased,(j9)  or  of  a  surgeon  for  examining  the 
body  by  order  of  the  coroner. (^) 

{j)  Rex  V,  Johnson,  R.  k  M.  G.  C.  R.  173.  The  same  point  was  decided  by  the jndgesjn 
Rex  V.  Gates,  mentioned  in  R.  &  M.  C.  C.  R.  175.  In  Rex  t;.  Ellis,  convicted  at  the  N»i 
Prius,  at  Exeter,  in  1826,  for  a  fc^onv  committed  before  the  7  Geo.  4,  c.  64,  was  in  opera- 
tion, and  whilst  the  58  Geo.  3,  c.  70,  was  in  force,  the  Court  of  King's  Bench  made* rale 
absolute,  ordering  the  city  and  county  of  Exeter  to  pay  the  expenses.  The  7  Geo.  4,  c.  64, 
was  in  force  at  the  time  of  the  trial  :  R.  &  M.  C.  C.  R.  175.  See  Rex  v.  The  Treasurer  o» 
the  County  of  the  City  of  Exeter,  infra,  where  the  court  seem  to  have  been  of  opinio" 
that  the  costs  had  been  improperly  allowed  in  this  instance,  and  to  haye  overruled  tbis 
case. 

{k)  Rex  V.  The  Treasurer  of  Exeter,  5  M.  &  Ry.  167.  Littledale,  J.,  added,  "eren  the 
judge  has  no  power  where  the  case  has  been  removed  by  certiorari.  There  is  no  difference 
in  substance  between  an  indictment  removed  by  the  prisoner  and  an  indictment  removed 
by  the  prosecutor."  "  The  Act  only  applies  to  indictments  tried  before  the  court« »» 
which  they  were  found." 

(/)  Rex  V.  Richards,  SB  &  C.  420  (15  E.  C.  L.  R.).  It  is  not  stated  that  the  prosecator 
or  the  witnesses  attended  the  trial  under  subpoena  or  recognizance. 

(m)  Supra.         '  (n)  Supra. 

(o)  Reg.  V. ,  8  A.  &  E.  589  (35  E.  C.  L.  R.).     See  this  case,  ante,p,  588. 

Ip)  Rex  V.  Rees,  5  C.  &  P.  302  (24  E.  C.  L.  R.). 

(q)  Rex  V.  Taylor,  5  C.  &  P.  301.  The  6  &  7  Will.  4,  c.  89,  however,  after  by  sec.  1  P^^ 
viding  that  the  coroner  may  summon  medical  witnesses,  and  by  sec.  2,  that  a  migoritfOi 
the  jury  may  require  the  coroner  to  summon  additional  medical  witnesses,  if  the  firflt*re 
not  satisfactory,  enacted  by  bee.  3,  that  legally  qualified  practitioners  attendiog  in  obf* 
dience  to  such  summons  should  receive  such  remuneration  and  fees  as  were  specifi*^  ^ 


CHAP.  V.  §  v.]  Attendance  of  Witnesses,  how  remunerated.         690 

*  Where  the  grand  jury  igDored  a  hill  of  indictment  for  concealing  the  r^cQA 
birth  of  a  child;  and  the  coroner*8  clerk,  who  ^as  also  under-r^lerk  to  the   *- 
Bagistrates,  was  bound  over  to  prosecute,  Maule,  J.,  refused  to  allow  the  costs.(r) 

W^here  a  witness  was  brought  to  bed  during  her  attendance  under  a  recognizance 
at  the  assizL^,  Parke,  J.,  allowed  her  the  difference  between  the  expenses  which 
would  have  been  incurred  had  she  been  at  home  and  those  actually  incurred  at  the 
assize  town  ;(8)  and  so  where  a  witness  who  had  come  to  the  assizes  at  York,  under 
a  recognizance  to  give  evidence  in  a  case  of  forgery,  became  insane,  and  it  was 
thought  necessary  to  convey  him  to  the  lunatic  asylum  at  Wakefield;  Patteson,  J., 
upon  the  authority  of  the  preceding  case,  ordered  a  similar  allowance  as  to  the 
expenses  of  medical  attendance  during  the  time  the  witness  remained  at  York  after 
he  was  attacked,  and  also  for  the  expenses  of  conveying  him  to  the  asylum  at 
Wakefield.^/) 

Where  in  a  case  of  bigamy  the  prisoner's  first  wife  had  been  brought  from  a  dis- 
tance in  order  to  be  identified,  if  necessary,  by  a  witness  who  was  willing  to  take  her 
back,  but  could  not  well  afford  to  do  so,  and  she  was  in  very  poor  circumstances, 
but  it  did  not  become  necessary  to  identify  her;  Kolfe,  B.,  allowed  the  witness  all 
the  reasonable  expense  of  bringing  the  wife  and  returning  her  home,  in  the  same 
manner  as  a  party  who  had  brought  a  register  or  book  would  be  allowed  all 
the  reasonable  cost  of  producing  it  in  court  and  restoring  it  to  its  former  place 
of  custody. (^m) 

Where  iu  a  case  of  murder  it  appeared  that  the  offence  was  committed  in  a  small 
township,  the  inhabitants  of  which  were  a  small  community,  and  extremely  poor, 
and  had  shown  great  zeal  and  activity  in  getting  up  the  case,  and  had  been  put  to 
oiiosideruble  expense  in  so  doing,  which  they  were  but  ill  able  to  afford  ;  the  court 
was  applied  to  that  certain  expenses  might  be  allowed  over  and  above  those  usually 
allowed  by  the  officer  of  the  court,  and  it  was  submitted  that  the  words  '*  in  other- 
wise carrying  on  the  prosecution ''  were  sufficiently  large  to  include  the  expenses 
applied  for ;  Lord  Denman,  C.  J.,  after  time  taken  to  consider,  granted  the  appli- 
cation, and  the  clerk  of  assize  made  out  the  order  for  all  the  expenses  incurred, 
except  the  attendance  of  the  witnesses  before  the  coioner.(v) 

Upon  the  trial  of  a  felony  a  case  was  reserved  for  the  opinion  of  the  judges  at 
the  York  Winter  Assizes,  and   at  the  following  Winter  Gaol  Delivery  at  York, 
Williams,  J.,  who  had  reserved  the  case,  *after  reading  the  7  Geo.  4,  c.  64,   r:»:eQi 
i.  22,  allowed  the  costs  of  the  argument  before  the  judges  as  expenses  in   ^ 
Hhcrwise  carrying  on  the  prosecution. (t<7)     So  where  a  prisoner  has  been  convicted 

.be  schedule  to  that  Act,  which  were  in  Great  Britain,  to  be  paid  out  of  the  funds  col- 
vcted  for  the  relief  of  the  poor ;  but  by  sec.  4,  no  fee  is  to  be  paid  if  the  examination  takes 
>lace  without  the  order  of  the  coroner;  or  by  sec.  5,  where  the  death  was  in  any  hospital, 
nfirmary,  kc.  Ky  the  I  Vict.  c.  6S,  s.  1,  the  justices  of  the  peace  at  Quarter  Sessions, 
ind  the  town  council  of  any  borough  having  a  coroner,  are  to  make  a  schedule  of  the  fees 
.o  be  paid  by  the  coronor  holding  an  inquest  (other  than  the  fees  payable  to  medical  wit- 
lesses  under  the  6  k  1  Will.  4,  c.  89).  ISec.  2  repeals  so  much  of  the  (i  &  7  Will.  4,  c.  89, 
%B  relates  to  the  payment  of  the  fees  to  medical  witnesses  out  of  the  funds  raised  tor  the 
relief  of  the  poor,  and  provides  that  the  coroner  shall  pay  them  ;  and  by  sec.  3,  the  coro- 
ners of  counties  are  to  lay  their  accounts  before  the  Quarter  Sessions,  and  the  coroners  of 
boroughs  to  lay  them  before  the  town  council,  and  the  coroner  is  to  be  repaid  in  the 
Tornier  cH:je  out  of  the  county  rates,  and  in  the  latter  out  of  the  borough  fund.  It  may  be 
proper  to  observe  that  it  is  the  bounden  duty  of  a  coroner,  wherever  the  death  has  arisen 
under  such  cireumstAuces  as  lead  to  the  conclusion  that  the  party  has  died  from  the 
criminal  acts  of  another,  to  cause  a  post  mortem  examination  ot  the  body  to  be  made  by 
Borne  medical  practitioner.  In  Reg.  v.  Webb,  Hereford  Spr.  Ass.  1843,  on  an  indictment 
for  murder  by  violence  inflicted  upon  the  head,  no  post  mortem  examination  had  taken 
|>lace,  and  Wightman,  J.,  commented  in  strong  terms  on  the  great  impropriety  of  neglect- 
ing such  a  course,  and  observed  that  it  was  clearly  the  duty  of  a  corouer  to  order  such  an 
tfxamination  to  take  place. 

{r)  Keg.  p.  Hodgson,  1  Cox  C.  C.  43.     No  ground  is  stated  for  the  refus.il. 

{9)  Anonymous,  cited,  1  Lew.  133.  (t)  In  re  Mallison,  1  Lew.  132. 

(M)  Reg.  r.  Thomas,  1  Cox  C   C.  44. 

(v)  Lewen's  case,  2  Lew.  161.  The  dvposiiions  taken  before  the  coroner  were  allowed 
for. 

(w)  Rrg.  r.  Cluderoy,  3  C.  &  K.  205,  a.d.  1849.  Seo  1  Den.  C.  C.  514,  for  the  case  before 
tka  jndgei. 
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of  obtaining  money  by  false  pretences,  and  a  point  reserved,  which  was  decided 
against  the  prisoner,  and  the  costs  of  the  prosecution  had  been  ordered  on  the  con- 
viction of  the  prisoner  ;  Williams.  J.,  after  passing  sentence  on  the  prisoner  at  the 
assizes  after  the  conviction  was  affirmed,  allowed  the  costs  of  the  case  re8erved.(a!) 
But  it  has  since  been  held  that  the  court  which  reserves  the  cnse  may  at  the  time 
allow  the  costs  to  be  incurred  in  the  court  above  as  well  as  the  other  costs  of  the 
prosecution.  And,  although  the  court  above  has  no  power  to  make  an  order  for 
the  costs,  it  would  be  convenient  for  the  officer  of  that  court  to  examine  into  the 
costs  incurred  in  that  court ;  and,  although  his  certificate  could  not  in  law  bind 
the  taxing  officer  below,  those  officers  would  no  doubt  consider  it  as  binding 
upon  theu).(^) 

In  one  case  it  was  said  that  when  a  trial  for  felony  is  postponed,  the  practice  is 
not  to  allow  the  prosecutor  his  expenses  till  the  assize  at  which  the  trial  comes  on, 
and  the  expenses  were  in  that  case  refused  at  the  assizes  at  which  the  trial  was 
postponed. (;;r)     So  where  a  defendant  did  not  appear  in  pursuance  of  his  recogni- 
zances, and  the  prosecutor's  recognizances  were  enlarged  until  the  defendant  could 
be  apprehended  ;  l^atteson,  J.,  declined  to  make  any  order  for  costs  until  the  case 
was  fin  illy  disposed  of. (a)     But  where  the  coroner  had  bound  over  the  prosecutor 
and  witnesses  to  appear  at  the  assizes  to  give  evidence  in  a  case  of  manslaughter, 
but  the  prisoner,  who  had  neither  been  apprehended  nor  was  under  recognisiDoe, 
did  not  appear  at  the  assizes;  Alderson,  B.,  after  ordering  him  to  be  called,  and 
directing  the  trial  to  be  put  off  till   the  next  assizes,  allowed  the  expenses  of  the 
prosecutor  and  witnesses.(6)     So  in  a  case  of  murder,  which  was  postponed  until 
the  following  assizes,  on  the  application  of  the  prisoner,  and  in  which  the  costs  of 
the  prosecution  were  very  heavy ;  Alderson,  B.,  made  an  order  for  their  payment(c) 
So  where  a  prisoner  charged  with  murder  had  been  removed  to  a  lunatic  asylum 
under  the  3  &  4  Vict.  c.  54,  and  a  bill  was  found  against  him  for  the  murder; 
Pollock,  C.  B.,  directed  the  trial  to  be  postponed  to  the  next  assizes,  and  the  recog- 
nizances of  the  witnesses  to  be  respited  until  then,  and  thought  that  the  costs  of  the 
witnesses  should  not  be  allowed  until  it  should  be  seen  whether  the  prisoner  could 
*RQ9-|  ^^^"  *^^  brought  up.(</)     But  at  the  next  assizes,  on  an  affidavit  that  the 
"'-'  prisoner  was  in  a  hopeless  condition  of  insanity  and  never  likely  to  be 
better;  Patteson,  J.,  allowed  the   costs,  and  bound  the  witnesses  to  appear  when 
called  upon.(e) 

Hayward  and  others  were  convicted  upon  an  indictment  for  forging  a  will  at  the 
Shrewsbury  assizes.  The  offence  was  laid  as  having  been  committed  at  the  pansh 
of  W.  in  the  county  of  Salop.  An  order  was  made  "by  the  court"  and  signed  by 
the  clerk  of  assize,  requiring  the  treasurer  of  the  stock  of  the  borough  of  Oswestry, 
in  the  county  of  Salop,  to  pay  the  prosecutor  and  his  witnesses  the  costs.  The 
borough  of  Oswestry  does  not  contribute  to  the  county  rate,  but  raises  a  rate  of  the 
same  nature  within  itself,  which  is  applicable  to  the  costs  of  prosecutions  for  offences 
committed  within  the  borough.  The  body  of  the  will  appeared  to  have  been 
written,  and  the  supposed  mark  of  the  testatrix  and  signature  of  the  first  witness 
affixed,  in  the  borough  of  Oswestry.     The  second  signature  was  added  at  Wrex- 

(z)  RcR.  V.  Woolley,  4  Cox  C.  C.  452.  Lord  Campbell,  C.  J.,  probably  was  consulted  on 
this  point. 

(y)  Reg.  V.  Lewis,  D.  &  B.  326  :  and  though  the  court  spoke  of  drawing  up  a  rule,  itbij 
not  been  done,  and  no  doubt  the  practice  will  be  in  future  acccording  to  this  opioioD  of 
the  court.  In  Reg.  v.  Dolan,  Dears.  C.  C.  436,  and  Reg.  v.  Hornsea,  Dears.  C.  C.  291,  lb* 
court  above  held  that  they  had  no  jurisdiction  OTer  the  costs. 

(z)  Rex  V.  Hunter,  3  C  i  P.  591   (14  E.  C.  L.  R.),  Park,  J.  A.  J. 

(a)  Reg.  V.  Young,  2  Cox  C.  C.  280.  The  bill  in  this  case  was  found  at  the  Snii«n« 
Assizes,  1846.  and  the  defendant's  bail  obtained  an  enlargement  of  his  recognizance!  on 
the  ground  of  his  ill  health.  At  the  Spring  Assizes,  1847,  his  recognizances  were  ^ 
treated,  and  the  application  for  costs  was  at  the  Summer  Assizes,  1847,  when  ererX^Q' 
deavor  had  been  made  in  vain  to  procure  his  apprehension. 

(b)  Flannery's  case,  I  Lew.  133,  and  in  a  similar  case  Gurney,  B.,  allowed  the  costi, 
Ibid.,  note. 

(c)  Bolam's  case,  Rose.  Cr.  Ev.  220. 

(d)  Reg.  V.  Dwerryhouse,  2  Cox  C.  C.  291. 

(e)  Ibid.  p.  446. 
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ham  in  Denbighshire.  Hajward  was  apprehended  at  L.  Shropshire,  where  he  had 
had  the  will,  bnt,  before  his  apprehension,  he  had  brought  the  will  to  Oswestry, 
md  sent  it  to  St.  Asaph,  for  probate.  The  prosecutor  and  witnesses  were  bound 
Dver  by  magistrates  of  Shropshire  to  give  evidence  of  an  offence  stated  by  the  recog- 
aixances  and  commitment  to  have  been  there  committed.  The  treasurer  having 
refuAed  to  obey  the  order,  the  Court  of  Queen^s  Bench  held  that  the  order  was  con- 
elosive,  and  granted  a  mandamus  to  enforce  it ;  and,  assuming  that  the  validity  of 
the  order  could  be  inquired  into,  Lord  Denman,  C.  J.,  and  Patteson,  J.,  held  that 
it  was  rightly  made.  The  offence  appeared  to  have  been  committed  partly  in 
Shropshire  and  partly  in  Denbighshire;  and,  therefore,  the  case  was  rightly  tried  in 
Shropshire  under  the  7  Geo.  4,  c.  64,  s.  12.  And  no  act  appeared  to  have  been 
done  in  any  part  of  Shropshire  but  Oswestry ;  then  as  between  the  county  and  Os- 
westry, for  the  purpose  of  this  order,  the  offence  was  one  committed  in  Oswestry.(/) 

The  7  Geo.  4,  c.  64,  s.  28,  "  for  the  better  remuneration  of  persons. who  have 
been  active  in  the  apprehension  of  certain  offenders,"  enacts,  that  *'  where  any 
person  shall  appear  to  .any  court  of  oyer  and  terminer,  gaol  delivery,  superior 
criminal  court  of  a  county  palatinate,  or  court  of  great  sessions,  to  have  been 
active  in  or  towards  the  apprehension  of  any  person  charged  with  murder,  or 
with  feloniously  and  maliciously  shooting  at,  or  attempting  to  discharge  any  kind  of 
loaded  firearms  at  any  other  person,  or  with  stabbing,  cutting,  or  poisoning,  or  with 
administering  anything  to  procure  the  miscarriage  of  any  woman,  or  with  rape,  or 
with  burglary  or  felonious  housebreaking,  or  with  robbery  on  the  person,  or  with 
arson,  or  with  horse-stealiug,  bullock-stealing,  or  sheep-stealing,  or  with  being 
accessory  before  the  fact  to  any  of  the  offences  aforesaid,  or  with  receiving  any 
stolen  property,  knowing  the  same  to  have  been  stolen  ;  every  such  *court  is  rjjtcqo 
hereby  authorized  and  empowered  in  any  of  the  cases  aforesaid  to  order  the  ^ 
sheriff  of  the  county  in  which  the  offence  shall  have  been  committed  to  pay  to  the 
person  or  persons  who  shall  appear  to  the  court  to  have  been  active  in  or  towards 
the  apprehension  of  any  person  charged  with  any  of  the  said  offences,  such  sum  or 
tarns  of  money  as  to  the  court  shall  seem  reasonable  and  sufficient  to  compensate 
nach  person  or  persons  for  his,  her,  or  their  expenses,  exertions,  and  loss  of  tiuie  in 
or  towards  such  apprehension ;  and  where  any  person  shall  appear  to  any  court  of 
sessions  of  the  peace  to  have  been  active  in  or  towards  the  apprehension  of  any 
party  charged  with  receiving  stolen  property,  knowing  the  same  to  have  been  stolen, 
tach  court  shall  have  power  to  order  compensation  to  such  person  in  the  same 
nanner  as  the  other  courts  hereinbefore  mentioned :  provided  always,  that  nothing 
lerein  contained  shall  prevent  any  of  the  said  courts  from  also  allowing  to  any  such 
tenons,  if  prosecutors  or  witnesses,  such  costs,  expenses,  and  compensation  as  courts 
une  by  this  Act  empowered  to  allow  to  prosecutors  and  witnesses  respectively."((/) 

Sec.  30.  ^'  If  any  man  shall  happen  to  be  killed  in  endeavoring  to  apprehend  any 
Person  who  shall  be  charged  with  any  of  the  offences  hereinbefore  last  mentioned, 
it  ahall  be  lawful  for  the  court  before  whom  such  person  shall  be  tried  to  order  the 
sheriff  of  the  county  to  pay  to  the  widow  of  the  man  so  killed,  in  case  he  shall  have 
been  married,  or  to  his  child  or  children,  in  case  his  wife  shall  be  dead,  or  to  his- 
father  or  mother,  in  case  he  shall  have  lefl  neither  wife  nor  child,  such  sum  of 
money  as  to  the  court  in  its  discretion  shall  seem  meet ;  and  the  order  for  payment 
of  such  money  shall  be  made  out  and  delivered  by  the  proper  officer  of  the  court 
onto  the  party  entitled  to  receive  the  same,  or  unto  some  one  on  hb  or  her  behalf^ 
to  be  named  in  such  order  by  the  direction  of  the  court ;  and  every  such  order  shall 
^  paid  by  and  repaid  to  the  sheriff  in  the  manner  hereinbefore  mentioned." 

By  the  14  &  15  Vict.  c.  55,  s.  7,  "  nothing  in  this  Act  or  in  any  regulation» 
ttnder  this  Act  shall  interfere  with  or  affect  the  power  of  any  court  to  order  payment 
to  iny  person  who  may  appear  to  such  court  to  have  shown  extraordinary  courage, 
^Qigence,  or  exertion  in  or  towards  any  such  apprehension  as  hereinbefore  mea- 

.  (/)  Reg.  t>.  Oswestry,  12  Q.  B.  2.39  (64  E.  C.  L.  R.).  At  all  events  there  seems  to  have 
y^n  an  uttering  in  Oswestry.  See  the  case  as  Reg.  v.  Hayward,  2  0.  &  K.  234  (Gl  B.  C. 
^'  R.),  and  as  Re^.  v.  Jones,"  1  Den.  0.  C.  166. 

{g)  Sec.  29  provides  that  such  orders  shall  be  paid  by  the  sheriff,  who  may  obtain  im- 
^c^te  repayment  on  application  to  the  treasury. 
VOL.  m. — 31 
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tioned  of  such  sain  as  sach  coart  shall  think  reasonable  and  adjudge  to  be  paid  in 
respect  of  such  extraordinary  courage,  diligence,  or  exertion." 

Sec.  8.  '^  When  any  person  appears  to  any  court. of  sessions  of  the  peace  to  hare 
been  active  in  or  towards  the  apprehension  of  any  party  charged  with  any  of  the 
offences  in  the  said  enactment  mentioned  which  such  sessions  may  have  power  to 
try,  such  court  of  sessions  shall  have  power  to  order  compensation  to  be  paid  to  soch 
person  in  the  same  manner  as  the  other  courts  in  the  said  enactment  mcDtioned: 
provided,  that  such  compensation  to  any  one  person  shall  not  exceed  the  sum  of 
five  pounds,  and  that  every  order  for  payment  to  any  person  of  such  compensatioo 
be  made  out  and  delivered  by  the  proper  officer  of  the  court  unto  such  person  with- 
out  fee  or  payment  for  the  same.*' 

nc'-QA-t  *The  7  Geo.  4,  c.  64,  s.  28,  does  not  authorize  the  court  to  award  com- 
-I  pensation  to  persons  who  have  been  active  in  and  towards  the  apprehensioD 
of  a  person  guilty  of  Bacrilege.(A)  And  upon  the  authority  of  this  case,  Bolland, 
B.,  refused  to  allow  compensation  in  a  similar  case ;  though,  in  the  absence  of  sach 
authority,  both  he  and  Parke,  J.,  would  have  been  disposed  to  put  a  different  oon- 
struction  upon  the  statute.(t)  But  it  has  been  held  that  a  person  who  has  been 
active  in  the  apprehension  of  a  prisoner  changed  with  stealing  a  cow  is  entitled  to  a 
reward  under  this  section,  as  the  words  bullock-stealing,  horse-stealing,  and  sbeep* 
stealing  are  intended  to  describe  the  kind  or  class  of  offences  in  connectioD  with 
which  rewards  were  to  be  allowed.(y)  Where  the  prosecutrix's  bVother-in-law,  who 
lived  in  her  house,  was  attacked  and  wounded  in  bed  by  some  burglars,  but  he  made 
a  gallant  resistance  and  got  outside  the  door  of  his  room  and  shut  it,  keeping  the 
burglars  inside,  and  shouting  aloud  for  assistance,  and  some  neighbors  came  and 
secured  the  prisoners,  who  were  still  in  the  room ;  Talfourd,  J.,  held  that  giving  a 
liberal  construction  to  the  7  Geo.  4,  c.  64,  s.  28,  the  case  was  within  it,  and  ordered 
a  reward  accordingly. (A;)  And  where  a  prisoner  was  indicted  for  an  attempt  to 
murder  her  child  by  suffocating  it,  and  an  application  was  made  to  allow  the  extra 
expenses  incurred  by  the  constable  in  apprehending  the  prisoner,  and  for  his  loesof 
time,  and  the  attention  of  the  court  was  directed  to  the  case  not  being  one  within 
the  words  of  sec.  28 ;  Patteson,  J.,  was  of  opinion  that  it  was  within  the  spirit  and 
intention  of  the  Act,  though  not  within  the  words,  and  therefore  allowed  the  ex- 
penses.(0  But  stealing  from  the  person  is  not  included  within  the  words  **robbay 
from  the  person. "(tw)  And  where  on  a  trial  for  robbery  it  appeared  that  theproee- 
cutor  had  displayed  great  courage  in  apprehending  the  prisoner;  Parke,  B.,  ordered 
him  to  be  paid  a  reward,  under  the  word  "  exertion s."(*i) 

The  rewards  which  may  be  given  under  this  section  are  not  confined  to  cases 
where  the  party  has  been  put  to  expense  or  loss  of  time,  but  have  been  ordered  to 
be  paid  to  persons  who  have  displayed  great  courage  in  the  apprehension  of  offenders, 
although  they  have  neither  been  put  to  expense  nor  loss  of  time.  Thus  thej  have 
been  granted  where  the  person  has  apprehended  the  prisoner  in  the  actual  commis- 
sion of  a  burglary  ;(o)  and  also  where  the  party  came  downstairs  when  a  burj^^ 
was  committed,  but  did  not  apprehend  the  prisoners,  who  were  three  in  number,  bat 
was  able  to  give  such  a  description  of  them  as  caused  their  apprehension.( j>) 

Where  it  does  not  appear  upon  the  evidence  given  on  the  trial  that  the  par^  ^ 

been  active  in  the  apprehension,  an  affidavit  is  necessary  to  be  laid  before  the  jndge, 

3(jPQ-^  in  order  to  induce  him  to  *grant  a  reward. (^)     Thus  where  in  a  case  w 

^  horse-stealing  a  constable  had  used  great  exertions  in  apprehending  the  pn- 

(h)  Robinson's  case,  I  Lew.  129,  IluUock,  B.,  who  said  that  "The  word  * sacrilegei' if 
used  alone  in  a  statute,  would  not  be  construed  to  come  within  the  words  *  burglar/  or 
'  housebreftking ;'  and  that  wherever,  in  a  penal  statute,  churches  arc  intended  to  be  in- 
cluded, the  word  *  sacrilege  '  is  introduced.' " 

(i)  Anonymous,  1  Lew.  130. 

(j  )  Rex  V.  Gilbrass,  7  C.  &  P.  444  (32  E.  C.  L.  R.),  Law,  Recorder. 

(k)  Reg.  V.  Dunning,  5  Cox  C.  C.  142.  (I)  Durkin's  case,  2  Lew.  163. 

(m)  Reg.  r.  Thompson,  1  Cox  C.  C.  43,  Maule,  J.,  Rose.  0.  E.  225. 

(n)  Womersly's  case,  2  Lew.  162. 

(o)  Rex  V.  Barnes,  7  C.  &  P.  166  (32  E.  C.  L  R.),  Coleridge,  J. 

Ip)  Rex  V.  Blake,  7  C.  &  P.  166,  Williams,  J.  And  rewards  were  ordered  in  a  aiBUft^ 
waj  at  the  Bristol  Special  Commission.     See  7  C.  ft  P.  167  (32  E.  G.  L.  B.}. 

(g)  Rex  V.  Jones,  7  C.  A  P.'l67  (32  E.  C.  L.  R.),  Park,  J.  A.  J. 
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iODer,  and  establishing  the  case  against  him^  and  had  gone  various  journeys  and 
t>een  at  considerable  expense;  Lord  Campbell,  C.  J.,  held  that  the  application  must 
1)6  founded  on  an  affidavit  of  the  party ^  stating  the  amount  of  money  actually  ex- 
pended, &c.(r) 

The  entire  order  of  a  court  to  pay  the  costs  of  a  prosecution  made  under  the  7 
Seo.  4,  0.  64,  s.  26,  must  be  served  on  the  county  treasurer,  and  if  the  part  served 
)d]j  contain  a  portion  of  the  order,  the  treasurer  is  not  bound  to  obey  it.(«) 

By  the  6  &  7  Vict.  c.  96,  s.  8,  "  in  the  case  of  any  indictment  or  information 
>y  a  private  prosecutor  for  the  publication  of  any  defamatory  libel,  if  jud<]cmcnt 
ihall  be  given  fur  the  defendant,  he  shall  be  entitled  to  recover  from  the  prose- 
mtor  the  costs  sustained  by  the  said  defendant  by  reason  of  such  indictment  orinfor- 
natioD  ;  and  that  upon  a  special  plea  of  justification  to  such  indictment  or  inform  a- 
ion,  if  the  issue  be  found  for  the  proseci^tor,  he  shall  be  entitled  to  recover  from  the 
lefendant  the  costs  sustained  by  the  prosecutor  by  reason  of  such  plea,  such  costs  so 
o  be  recovered  by  the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper 
officer  of  the  court  before  which  the  said  indictment  or  information  is  tried." 

The  Court  of  Queen's  Bench  has  no  authority  in  a  case  where  an  indictment  for 
ibel  has  been  tried  on  the  Crown  side  under  A  c*)mmission  of  oyer  and  terminer,  to 
lirect  the  clerk  of  assize  to  review  his  taxation  of  the  costs  under  the  preceding 
Fection ;  but  it  seems  that  one  of  the  judges  named  in  such  a  commission  might 
iirect  a  review  of  the  taxation  at  any  time  before  that  commission  was  superseded 
>y  a  new  one.(0 

A  person  subpoenaed  as  a  witness,  or  bound  over  by  recognizance,  either  to  prose- 
!iite  or  give  evidence,  or  attending  voluntarily  for  the  bond  fide  purpose  of  giving 
svidence,  is  privileged  from  arrest  during  the  necessary  time  occupied  in  going  to 
the  place  where  his  attendance  is  required,  in  staying  there  for  the  purpose  of  such 
ittendancc,  and  in  returning  from  that  place.(u)  And  in  allowing  witnesses  time 
sufficient  for  these  purposes,  the  courts  are  always  disposed  to  be  liberal  {v)  If  a 
nritness  under  these  circumstances  be  arrested,  the  court  out  of  which  the  subpoena 
issued,  or  the  judge  of  the  court  in  which  the  cause  has  been  or  is  to  be  tried,  will, 
upon  application,  order  him  to  be  discharged. (?/?) 

When  any  offence  has  arisen  in  India,  which  is  tried  in  this  country,  the 
evidence  of  witnesses  resident  in  India  may  be  obtained  in  the  manner  prescribed 
by  the  13  Geo.  3,  c.  63,  ss.  40,44.(x)  And  in  case  of  a  prosecution  for  any  r*cQp 
oftence  committed  '''abroad  by  any  person  employed  in  the  public  service,  the  ^ 
evidence  of  witnesses  resident  abroad  may  be  obtained  in  the  mode  pointed  out  by 
the  42  Geo.  3,  c.  85. 

Sec,  VL — 0/  Accomplices. 

Altiiouoh  it  has  been  shown  by  a  witness's  own  admission  that  he  had  been 
^ilty  of  an  infamous  crime,  he  was  not  deemed  incompetent  without  other  proper 
proof  that  he  had  been  convicted  of  it:(a)  from  which  it  necessarily  followed  that 
the  testimony  of  an  avowed  accomplice  with  the  prisoner  at  the  bar  was  not  to  be 
excluded  from  being  given  against  him  ;  and  accordingly  it  had  been  long  a  settled 
mle  that  an  accomplice  might  give  evidence  against  his.  associates,  provided  he 
liad  not  been  already  convicted  :(/>)  so  he  might  indeed,  even  after  a  conviction,  if 
judgment  had  not  passed,  fur  it  was  not  the  conviction,  but  the  judgment,  that 

(r)  Reg.  ».  Haines,  5  Cox  C.  C.  114.  («)  Reg.  v.  Jones,  2  M.  C.  C.  R.  171. 

(I)  Reg.  V.  Newhouse,  1  Bail  CourtC.  129,  Erie,  J. 

(u)  Meekins  v.  Smith,  1  U.  BI.  C36  ;  Lightfoot  v.  Cameron,  2  Bl.  1113  ;  Childerston  v. 
Barrett,  11  East  439  ;  Arding  v.  Flower,  8  T.  R.  536.  But  this  privilege  does  not  extend 
to  arrests  by  his  bail,  for  the  purpose  of  being  surrendered ;  for  he  is  supposed  to  be  in 
their  custody  even  while  attending  as  a  witness:  Ex  parte  Lyne,  3  Stark.  N.  P.  C.  132  (3 
C  C  L   R  ) 

(pj  1  Phill.  Ev.  4.  (w)  Archb.  Cr.  PI.  248. 

(z)  See  anUf  p.  498,  as  to  depositions  or  interrogatories  by  consent. 

(a)  Rex  V,  Castell  Careinion,  8  East  R.  77. 

\b)  2  Hawk  P.  C.  c:  46,  ss.  94,  95  ;  Tong's  case,  Rel.  17,  18 ;  1  Hale  P.  C.  303,  304. 
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created  the  disability. (c)     But  we  shall  see  hereafter  that  such  disability  no  longer 
exist8.((/)     And  not  only  if  two  or  more  persons  were  accomplices  might  one,  who 
was  not  indicted,  be  a  witness  against  the  others,  but  he  mi^ht  also  be  so,  it  seems, 
when  he  was  indicted  jointly  with  his  partners  in  guilt(c)  (although  it  was  not 
usual  or  proper  to  include  him  in  the  indictment,)(/)  provided  he  had  Dot  been  put 
on  his  trial  at  the  same  time  with  the  others.(/;)     It  was  formerly  thought  that  an 
accomplice  separately  indicted  for  the  same  offence  could  not  be  a  witness  against 
his  associate,  unless  he  had  first  pleaded  guilty  to  his  indictment  ;(A)  but  the  rule  is 
now  otherwise.(i)      It  was  also   perfectly  settled,  though  contrary  to  one  great 
authority,(y)  that  no  promise   of  pardon   or  reward,  whether  absolute  or  condi- 
tional, will  render  an  accomplice  incompetent, (A;)  although  the  circumstances  under 
which  his  evidence  is  given  ought  to  have  great  weight  with  the  jury  in  considering 
the  credit  to  which  such  evidence  is  entitled.     The  practice  of  admitting  the  testi- 
mony of  accomplices  and  the  promises  of  pardon,  express  or  implied,  under  which 
they  usually  give  their  evidence,  were  introduced  instead  of  the  ancient  system  of 
^ri\T\   approvement,  which  Lord  Hale,  in  his  pleas  of  the  Crown,  speaks  of  as 
-I   having  been  already  long  di8used.(/)     ^Approvement  was  when  a  prisoner, 
arraigned  for  treason  or  felony,  confessed  the  fact  before  plea  pleaded,  and  appealed 
or  accused  others  his  accomplices  of  the  same  crime,  in  order  to  obtain  his  par- 
don.(m)     He  was  also  bound  to  discover  on  oath,  not  only  the  particular  crime 
charged  upon  him,  but  all  treasons  and  felonies  of  which  he  could  give  any  informi- 
tion.(^n)     it  was  purely  in  the  discretion  of  the  court  to  permit  the  approvement  or 
not;  if  they  allowed  it,  the  party  accused  was  put  on  his  trial :  whereon,  if  he  was 
convicted,  the  approver  had  his  pardon  (x  dehito  justttix  ;(o)  if  he  was  acqaitted, 
the  approver  received  judgment  of  death  upon  his  own  confession  of  the  indict- 
ment.(p) 

(c)  1  Phill.  Ev.  28.  And  the  information  of  a  dead  accomplice,  taken  by  a  justice  of 
the  peace,  may  be  read  in  evidence  against  the  prisoner:  Rex  v.  Westbeer,  1  Leach  12; 
Rex  V.  Russell,  R.  &  M.  C.  C.  R.  356. 

(d)  Poatj  p.  622. 

(«)  1  Hale  P.  C.  305.  If  A.,  B.,  and  C.  be  indicted  for  perjury  on  three  several  indict- 
ments concerning  the  same  matter,  A.  pleads  not  guilty,  B.  and  C.  may  be  examined  as 
witnesses  for  A.,  for  jet  they  stand  unconvicted,  although  they  are  indicted:  Bilmore's 
case,  1  Hale  305 ;  Rex  v.  Clark,  Ibid.,  note. 

(/)  Ibid. 

{ff)  2  Stark.  Ev.  12.  The  learned  author  adds  a  qtuere.  And  see  Reg.  v.  Lyons,  9  C.  « 
P.  555  (38  E.  C.  L.  R.). 

(A)  Sir  Percy  Cresby's  case,  1  Hale  P.  C.  303. 

(i)  1  Phill.  Ev.  28.  (j)  Lord  Hale,  2  P.  C.  280. 

\k)  Tong's  case,  Kel.  17  ;  Layer's  case,  6  St.  Tr.  259  ;  2  Hawk.  P.  C.  c.  46,  8.  135;  1  H»le 
P.  C.  304  ;  1  Phill.  Ev.  27. 

(/)  2  Hale  226.  (m)  4  Black.  Com.  330. 

(n)  2  Hale  P.  C.  227.  (o)  4  Black.  Com.  330. 

Ip)  Ibid. 

^  As  to  the  testimony  of  accomplices  generally,  see  Brown  v.  Comm.,  2  Leigh  769; 
People  V.  Dyle,  21  N.  Y.  578;  State  v.  Howard,  32  Verm.  380;  Myers  v.  People,  26  III. 
173  ;  Gray  v.  People,  Ibid.,  344  ;  People  v.  Garnell,  29  Cal.  622  ;  Craft  r.  State,  3  Kansas 
450;  State  v.  Pepper,  11  Iowa  347  ;  Comm.  v.  Savory,  10  Cush.  535;  State  v.  Potter,** 
Verm".  495  ;  People  v.  Haynes,  55  Barb.  450  ;  38  How.  Pr.  369 ;  Fraser  v.  People,  54  Barb. 
306;  People  v.  Josselyn,  39  Cal.  393 ;  United  States  v.  Harries,  2  Bond.  311  ;  United  SUtes 
V.  Smith,  Ibid.  223  ;  Parsons  v.  State,  43  Geo.  197 ;  Lopez  v.  State,  34  Tex.  133;  People  t. 
Ames,  39  Cal.  403 ;  People  v.  Melvane,  Ibid.  614  ;  State  v,  Litchfield,  58  Maine  267 ;  People 
V.  Evans,  40  N.  Y.  1  ;  State  v,  Thornton,  26  Iowa  79  ;  Foster  v.  People,  18  Mich.  266;  Siein- 
ham  V.  United  States,  2  Paine  C.  C.  168  ;  People  v.  Donnelly,  2  Parker  0.  R.  182 ;  Cross ». 
People,  47  111.  152  ;  People  v.  Farrell,  30  Cal.  316  ;  George  v.  State,  39  Miss.  570;  Breton f. 
State,  21  Texas  337  ;  Phillips  v.  State,  34  Geo.  502  ;  Sumpter  v.  State,  11  Fla.  247 ;  M'Kea- 
zie  V.  State,  24  Ark.  636. 

The  victim  of  abortion  not  an  accomplice :  Dnnn  v.  People,  29  N*.  Y.  523. 

It  is  in  the  discretion  of  the  court,  it  seems,  to  admit  or  reject  the  testimony  of  as  ac- 
complice :  People  v.  Whipple,  9  Cowen  707.  On  the  trial  of  an  indictment  for  receiTinj 
stolen  goods,  the  principal  felon  is  a  competent  witness  on  the  part  of  the  State:  State'* 
Ooppenburg,  2  Strobh.  273.  An  accomplice  should  not  be  admitted  as  a  witaeu  withoat 
a  previous  order  of  the  coart,  made  on  an  application,  showing  that  there  is  no  other  pe^ 
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All  the  good  that  could  be  expected  from  this  method  of  approvement  is  now 
lore  fully  provided  for  and  secured  by  one  of  the  following  methods  :(^)  1st,  By 
pecial  proclamation  in  the  Gazette  or  otherwise,  pardon  is  sometimes  promised 
ipon  certain  conditions.  Accomplices  within  this  class  have  a  right  to  pardon. (r) 
Idly,  By  the  practice  most  usually  adopted  accomplices  are  admitted  to  give  evi- 
ence  for  the  Crown,  under  an  implied  promise  of  pardon,  on  condition  of  their 
lakiDg  a  full  and  fair  confession  of  the  truth.(8)  On  a  strict  and  ample  perform- 
Dce  of  this  condition,  to  the  satisfaction  of  the  judge  presiding  at  the  trial 
although  they  are  not  of  right  entitled  to  pardon),  they  have  an  equitable  title  to 

recommendation   for   the    Queen's    mercy.(^)      They    cannot    p^ead    this    in 
bar  to  an  indictment  against  thrm,  nor  can  they  avail  themselves  of  it  as  a   r^tcRqo 
efence  on  their  trial,  though  it  may  be  made  the  ground  of  a  motion  for  ^ 
•utting  off  the  trial,  in  order  to  give  the  prisoner  time  for  an  application  in  another 
uarter.(ti)     And  if  an  accomplice,  afler  being  received  as  a  witness  against  his 

(q)  In  the  case  of  offences  relating  to  coininfi^  and  uttering  coanterfeit  money,  the  6  &  7 
{Till.  3,  c.  17,  8.  12,  and  15  Geo.  2,  c.  28,  s.  8,  enacted,  that  if  any  such  offender,  being  out 
f  prison,  should  discover  two  or  more  persons  who  had  committed  the  like  offences,  so  as 
bey  might  be  convicted  thereof,  be  should  be  entitled  to  a  pardon  ;  but  these  statutes 
rere  repealed  by  the  2  Win.  4,  c.  34,  s.  1. 

(r)  Rex  V.  Rudd,  Cowp.  334,  by  Lord  Mansfield,  in  giving  judgment :  s.  p.,  s.  c,  I  Leach 
18,  4th  ed.  But  the  promise  of  a  pardon  by  proclamation  in  the  Gazette  does  not  give 
16  party  a  legal  right  to  exemption  from  punishment.  Where,  therefore,  a  prisoner  con- 
icted  of  murder  was  brought  up  to  the  Court  of  King's  Bench,  and  aslced  why  execution 
^ould  not  be  awarded  against  him,  and  pleaded  that  the  King,  by  proclamation  in  the 
•azette,  bad  promised  pardon  to  any  person,  except  the  actual  murderer,  who  should  give 
iformation  whereby  such  murderer  should  be  convicted,  and  that  he,  not  being  the  actual 
larderer,  had  given  such  information,  and  thereby  entitled  himself  to  a  pardon,  the  plea 
as  held  insufficient :  Rex  v.  Garside,  2  Ad.  k  E.  266  (29  B.  C.  L.  R.).  The  proper  course 
1  such  a  case  seems  to  be  to  apply  to  the  judge  to  postpone  the  execution,  in  order  that 
a  application  may  be  made  to  the  secretary  of  state  for  a  pardon.     G.  S.  G. 

(»)  Rex  V.  Rudd,  supra. 

(t)  Ibid.  The  equitable  claim  to  pardon  does  not  protect  an  accomplice  from  prosecu- 
0D8  for  other  offences,  in  which  he  was  not  concerned  with  the  prisoner,  but  it  is  en- 
rely  in  the  discretion  of  the  judge  whether  he  will  recommend  the  prisoner  to  mercy: 
ex  V.  Lee,  R.  k  R.  361  ;  Rex  v.  Brunton,  Ibid.  454  ;  s.  c,  MS.,  Burn's  Just,  by  Chetwynd, 
t.  Approver.  With  respect  to  such  offences,  therefore,  he  is  not  bound  to  answer  on  bis 
ro88-examination :  West's  case,  MS  ,  1  Phill.  Ev.  28.  If,  however,  the  prisoner  having 
eeo  admitted  as  an  accomplice  as  to  one  felony,  be  thereby  induced  to  suppose  that  he 
as  freed  himself  from  the  consequences  of  another  felony,  the  judge  will  recommend  the 
idictment  for  such  other  felony  to  be  abandoned.  Where  an  accomplice  made  a  disclct- 
iire  of  property,  which  was  the  subject-matter  of  a  different  robbery  by  the  same  parties, 
Oder  the  impression  that  by  the  information  he  had  previously  given  as  to  the  robbery 
f  other  property  he  had  delivered  himself  from  the  consequences  of  having  the  property 
e  so  disclosed  in  his  possession ;  Coleridge,  J.,  recommended  the  counsel  for  the  prosecu- 
OD  not  to  proceed  against  the  accomplice  for  feloniously  receiving  such  property  :  Gar- 
ide's  case,  2  Lew.  38.  The  judges  will  not  in  general  admit  an  accomplice  as  King's  evi- 
eoce,  if  it  appear  that  he  is  charged  with  any  other  felony  than  that  on  the  trial  of  which 
e  is  to  be  a  witness.  This  was  stated  by  Parle,  J.  A.  J  ,  in  several  cases  on  the  Oxford 
pring  Circuit,  1826,  Carr.  Crim.  L.  67.  It  has  been  held  in  America  that  if  an  accom- 
lice  appears  to  have  been  the  principal  offender,  he  will  be  rejected  :  The  People  v. 
Whipple,  9  Cowen  707  ;  Greenl.  Ev.  426  ;  but  in  England  principals  have  frequently  been 
llowed  to  become  witnesses  against  accessories.  See  Wild's  case,/7o«^,  p.  6U0,  note  (/). 
.ad  cases  frequently  occur  where  the  accessory  is  far  the  more  guilty  party  ;  as  where 
ouDg  persons  have  been  induced  to  commit  crimes  by  the  procurement  of  old  offenders  : 
nd  in  such  cases  the  young  persons  are  not  unfrequently  admitted  as  witnesses  for  the 
!rown. 

(«)  1  Phill.  Ev.  28. 

DH  bj  whom  the  offence  can  be  proved,  that  the  witness  is  not  more  guilty  than  the  per- 
on  on  trial,  and  that  his  testimony  can  be  substantially  corroborated :  Ray  v.  State,  1 
owa  316.  A  person  accused  of  the  crime  of  murder,  and  jointly  indicted  with  others  for 
bat  offence,  was  not  put  on  his  trial,  but  was  used  by  the  State's  attorney  as  a  witness 
n  the  trial  of  the  others,  who  were  convicted  and  executed.  In  giving  his  testimony  he  did 
iOt  in  any  way  admit  that  he  participated  in  the  commission  of  the  murder.  Neither  did 
t  appear  in  bis  petition  by  him  filed  for  a  writ  of  habeas  corpus,  that  he  was  guilty  or 
lad  been  convicted  of  any  crime.  Jleldj  that  he  was  not  in  a  condition  to  avail  himself 
>f  the  rights  and  privileges  of  an  accomplice  :  Ex  parte  Bird,  2  Gilm.  134. 
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coinpanioDS,  breaks  the  condition  on  which  he  is  admitted,  and  refuses  to  give  full 
and  fair  information,  he  will  bo  sent  to  trial  to  answer  for  his  share  of  guilt  in  tiie 
transaction. (r)  It  is  not  a  matter  of  course  to  admit  an  offender  as  witness  on  the 
trial  of  his  associate's,  not  even  after  he  has  been  so  allowed  by  the  committiDg 
magistrate.  The  practice  is  (where  the  accomplice  is  in  custody)  for  the  counsel 
for  the  prosecution  to  move  that  the  accomplice  be  allowed  to  go  before  the  grand 
jury,  pledging  his  own  opinion,  after  a  perusal  of  the  facts  of  the  case,  that  his 
testimony  is  essential. (ir)  And  it  is  in  the  discretion  of  the  court,  under  all  the 
circumstances  of  the  case,  whether  the  application  be  granted  or  refused.(fl5)  And 
^^QQ1  ^^^^^  '*'^'^^  prisoner  pleaded  guilty,  and  an  application  was  made  to  admit 
-I  him  as  a  witness  against  the  other;  Hill,  J.,  directed  the  witnesses,  who 
were  relied  upon  to  corroborate  him,  to  be  called  first,  and,  if  their  evidence  was 
sufficiently  strong,  then  the  accomplice  might  be  examined  as  a  witne88.(y) 

This  application  is  usually  made  before  the  bill  is  taken  before  the  grand  jnrj, 
and  if  the  application  is  granted,  the  accomplice  is  not  included  in  the  indictment; 
but  where  he  has  been  included  with  his  confederates  in  a  joint  indictment,  he  mj 
still  be  used  as  a  witness  with  the  consent  of  the  court.(«)     Upon  an  indictment  for 

conspiracy  the  court  allowed  an  acquittal  to  be  taken  against  some  of  the  defendants 

• 

(r)  1  Phil.  Ev.  28;  Moore's  case,  2  Lew.  37.    In  one  instance  a  prisoner,  who  had  made* 
confession  after  a  representation  made  to  him  by  a  constable  in  goal,  that  his  accomplices 
had  been  taken  into  custody,  which  was  not  the  fact,  and  who,  after  having  been  admitted 
as  a  witness  against  his  associates,  on  a  charge  of  maliciously  killing  sheep,  upontbetrial 
denied  all  knowledge  of  the  subject,  was  afterwards  tried  and  convicted  upon  bis  confes- 
sion :  Rex  V.  Burley,  cor.  Garrow,  B.,  Leicester  Lent  Assizes,  1818.     And  the  conTiction 
was  afterwards  approved  of  by  all  the  judges :  MS.,  2  Stark.  Ev.  13.     So  where  an  accom- 
plice when  sworn  pretended  that  he  Knew  nothing  of  the  stealing  of  a  sheep,  Coleridge,  J., 
committed  him  for  trial  at  the  next  assizes,  when  he  was  convicted  and  transported, upon 
proof  of  his  statement  made  to  a  policeman  before  he  was  called  as  a  witness:  Reg.  v. 
Smith,  Gloucester  Spr.  and  Sum.  Ass.  1841.     So  where  an  accomplice,  who  was  called  as 
a  witness  against  several  prisoners,  gave  evidence  which  showed  that  all,  except  one,  who 
was  apparently  the  leader  of  the  gang,  were  present  at  a  robbery,  but  refused  to  gi^eanjr 
evidence  as  to  that  one  being  present,  and  the  jury  found  all  the  prisoners  guilty;  Parke, 
B.,  thinking  that  the  accomplice  had  refused  to  state  that  the  particular  prisoner  was 
present  in  order  to  screen  him,  ordered  the  accomplice  to  be  kept  in  custody  till  the  neii 
assizes,  and  then  tried  for  the  robbery  :  Rex  v.  Stokes  and  others,  StaflFord  Spr.  Ass.  1B3T. 
It  has  been  held  in  America,  that  if  an  accomplice,  having  made  a  private  confession, 
upon  a  promise  of  pardon  made  by  the  attorney-general,  should  afterwards  refase  to  tes- 
tify, he  may  be  convicted  upon  the  evidence  of  that  confession  :  Commonwealth  r.  Knapp. 
lo'Pick.  477,  as  cited  Greenl.  Ev.  426.     And  where  an  accomplice,  who  had  made  a  full 
disclosure  of  the  facts  attending  the  commission  of  a  burglary  when  before  the  committing 
magistrate,  refused  before  the  grand  jury  to  give  any  evidence  at  all ;  Wightman,  J-t  or- 
dered his  name  to  be  inserted  in  the  bill  of  indictment,  and  he  was  convicted  on  his  own 
confession:  Reg.  v.  Iloltham  and  five  others,  Stafford  Spr.  Ass.  1843. 

(w)  2  Stark.  Ev.  2.  If,  however,  the  accomplice  be  taken  before  the  grand  jury,  by 
means  of  a  surreptitious  and  illegal  order,  the  indictment  so  found  is  good:  Doctor 
Dodd's  case,  1  Leach  155.  It  is  not  usual  to  admit  more  than  one  accomplice:  Barnsley 
Rioters'  case,  1  Lewin  5,  Parke,  J.  But  under  peculiar  circumstances  three  have  been  ad- 
mitted :  Scott's  case,  2  Lew.  36,  Lord  Denman,  C.  J.  In  this  case  the  accomplices  spoke 
to  different  facts,  and  no  one  could  prove  the  whole.  See  Rex  v.  Noakes,  5  C.  *  P-  ^'^ 
(24  E.  C.  L.  R.). 

(x)  1  Phill  Ev.  29.  The  court  usually  considers  not  only  whether  the  prisoners  c»o^ 
convicted  without  the  evidence  of  the  accomplice,  but  also  whether  they  can  be  convictea 
with  his  evidence.  If,  therefore,  there  be  sufficient  evidence  to  convict  without  his  testi- 
mony, the  court  will  refuse  to  allow  him  to  be  admitted  as  a  witness.  So  if  there  be  no 
reasonable  probability  of  a  conviction  even  with  his  evidence,  the  court  will  refuse  to  ad- 
mit him  as  a  witness.  Thus  where  several  prisoners  were  committed  as  principals, »"° 
several  as  receivers,  but  no  corroboration  could  be  given  as  to  the  receivers,  against 
whom  the  evidence  of  the  accomplice  was  required ;  Gurney,  B.,  refused  to  permit  one  of 
the  principals  to  become  a  witness:  Rex  v.  Mellor  and  others,  Stafford  Sum.  Ass.  1833. 
So  in  Reg.  v.  Saunders  and  others,  Worcester  Spr.  Assizes,  1842,  on  a  motion  to  admits 
accomplice,  Patteson,  J.,  said,  ''I  doubt  whether  I  shall  allow  him  to  be  a  witness;  ij 
you  want  him  for  the  purpose  of  identification,  and  there  is  no  corroboration,  that  will 
not  do."  And  in  Reg.  v.  Salt  and  others,  Stafford  Spr.  Ass.  1843,  where  there  wM  ^^ 
corroboration  of  an  accomplice,  Wightman,  J.,  refused  to  allow  him  to  become  a  witaoM* 

(y)  Reg.  V,  Sparks,  1  F.  &  F.  388.  (z)  1  Phill.  Ev.  29. 
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In  order  that  they  might  he  called  as  witnesses  for  the  prosecution. (a)  And  the 
same  course  may  be  adopted,  with  the  permission  of  the  court,  in  a  case  of  feIony.(&) 
Opon  an  indictment  for  rape,  as  soon  as  the  jury  were  sworn,  it  was  proposed,  on 
the  part  of  the  prosecution,  that  one  of  the  prisoners  should  be  acquitted  before  the 
Base  was  gone  into,  as  he  was  intended  to  be  called  as  a  witness  against  the  other 
prisoners,  and  upon  this  being  objected  to,  on  behalf  of  the  other  prisoners ;  Wil- 
liams, J.  (having  conferred  with  Aldersou,  B.),  said,  *^  I  had  little  doubt  as  to  the 
Dourse  I  ought  to  take,  and  my  learned  brother  entirely  agrees  with  me  that  this  is 
I  matter  very  much  of  ordinary  occurrence.  In  cases  of  this  kind  the  court,  if  it 
lees  no  cause  to  the  contrary,  is  in  the  habit  of  relying  on  the  discretion  of  the 
sounsel  who  conduct  the  prosecution.  I  shall,  therefore,  in  this  case,  intrust  it  to 
'he  discretion  of  the  counsel  whether  he  will  have  the  prisoner  acquitted  before  the 
»ae  is  gone  into  or  not.     I  think  it  almost  of  course.''(c) 

It  may  be  proper  to  observe  that  it  is  the  duty  of  magistrates  in  all  cases  where 
;here  may  be  an  intention  to  call  an  accomplice  as  a  witness  for  the  prosecution,  to 
x>mmit  and  not  to  bail  him.(d) 

In  prosecutions  for  a  misdemeanor  in  receiving  stolen  goods,  on  the  repealed 
itatute  22  Geo.  3,  c.  58,  the  principal  felon,  though  not  convicted  or  pardoned,  was 
I  competent  witness  against  the  receiver.(c)  So  the  principal  felon  might  be 
I  witness  under  the  4  Geo.  1,  c.  10,  s.  4,  against  a  party  indicted  for  taking  a 
•'reward  to  help  to  stolen  good8.(/)  So  on  an  information  under  2  Geo.  2,  r»/^/jA 
^  24,  for  bribery  at  an  election,  a  person  who  had  received  a  bribe  might  be  ^ 
i  witness  against  the  defendant,  though  in  case  of  a  conviction  he  would  be  indem- 
nified from  the  penalties  of  the  Act.(g') 

It  being  established  that  an  accomplice  is  a  competent  witness,  the  consequence 
is  inevitable,  that  if  credit  be  given  to  his  evidence,  it  requires  no  confirmation  from 
mother  witness. (A)  And  therefore,  in  strictness,  if  the  jury  believe  the  evidence 
3f  an  accomplice,  they  may  legally  convict  a  prisoner  upon  it,  though  it  stands  totally 
ancorroborated.(t )  But  from  a  consideration  of  the  situation  of  an  accomplice, 
this  doctrine  has  been  greatly  modified  in  practice ;  and  it  has  long  been  considered 
BS  a  general  rule  of  practice  that  the  testimony  of  an  accomplice  ought  to  receive 
oonfirmation,  and  that,  unless  it  be  corroborated  in  some  material  part  by  unim- 
peachable evidence,  the  presiding  judge  ought  to  advise  the  jury  to  acquit  the 
pri8oner.(y)*     It  has  been  laid  down  that  this  practice  of  requiring  some  confirma- 

(a)  Rex  V.  Kowland,  R.  &  M.  N.  P.  R.  401.  So  formerly  if  an  accomplice  jointly  indicted 
with  others  pleaded  guilty,  and  was  fined  by  the  eourt,  and  paid  the  fine  (in  a  case  where 
such  fine  might  be  imposed  by  way  of  punishment,  and  where  the  suffering  the  punish- 
ment restored  the  competency),  he  might  be  called  as  a  witness  by  the  other  prisoners  : 
Bex  p.  Fletcher,  1  Str.  633.     See  also  Rex  v.  iSherman,  C.  T.  H.  303 

(b)  1  Phill.  Ev.  29.  ♦ 

{e)  Reg.  V.  Owen,  9  C.  &  P.  83  (38  E.  C.  L.  R.).  At  the  conclusion  of  the  opening,  the 
prisoner  was  asked  whether  be  would  give  evidence,  and  refused,  and  the  case  proceeded 
against  all  the  prisoners.     See  2  Hawk.  P.  C.  c.  46,  s.  95. 

(d )  Rex  V.  Beardmore,  7  C.  &  P.  497  (32  E.  C.  L.  R.),  Patteson,  J. ;  Rex  v.  Rudd,  1  Leach 
115. 

(e)  Anitj  vol.  2,  p.  571. 

(/)  See  anUy  vol.  2,  p.  575;  Jonathan  Wild's  case,  1  Leach  17,  note  (a). 

iff)  Bush  V.  Rawlins,  cited  bj  Lord  Mansfield  in  Clarke  v.  Shee,  Cowp.  199;  Mead  v. 
Robinson,  Willes  422. 

(h)  By  Lord  EUenborough  in  Rex  v.  Jones,  2  Campb.  133 ;  Rex  ».  Hastings,  7  C.  &  P. 
1&2  (32  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  Parke,  J.,  and  Alderson,  B. 

(t)  Rex  r.  Atwood,  1  Leach  464,  also  cited  by  Grose,  J.,  in  Jordaiue  v.  Lashbrooke,  7  T. 
R.  609  ;  Rex  v.  Durham,  1  Leach  478  ;  Reg.  v.  Andrews,  1  Cox  C.  C.  183 ;  Reg.  v.  Avery,  I 
Cox  C.  C.  206  ;  Reg.  v.  Stubbs,  Dears.  C.  C.  555. 

(y)  1  Phill.  Ev.  31  ;  Smith  and  Davis's  case,  1  Leach  479,  in  note  (a)  to  Durham's  case. 
They  were  tried  for  robbing  George  Ilunter.  During  the  night  the  prosecutor  was  at- 
tacked by  four  ruffians,  whose  persons  he  was  unable  to  identity;  but  during  the  scuffle 
he  had  torn  a  piece  of  the  coat  which  one  of  them  had  on,  who,  on  being  discovered  by 
thifl  means,  turned  King's  evidence,  and  implicated  the  two  prisoners.  But  the  court, 
although  it  was  admitted  as  an  established  rule  of  law  that  the  uncorroborated  testimony 

^  It  is  competent  for  a  jury  to  convict  a  person  charged  with  the  commission  of  a  crime 
on  the  testimony  of  an  accomplice  alone  ;  but  the  court  will  advise  the  jury  to  acquit  un- 
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tion  of  an  accoQiplicc\s  evidence  must  be  considered  in  strictness  as  resting  onlj 
upon  the  discretion  of  the  judge.(A;)  And  this,  indeed,  appears  to  be  the  ooly 
mode  in  which  it  can  be  made  reconcileable  with  the  doctrine  already  stated,  that  a 
legal  conviction  may  take  place  upon  the  unsupported  evidence  of  an  aoeomplioe. 
But  it  may  be  observed  that  the  practice  in  question  has  obtained  so  much  sanedoD 
from  legal  authority,  that  it  *' deserves  all  the  reverence  of  law/'(0  and  a  deviation 
from  it  in  any  particular  case  would  be  justly  considered  of  questionable  propriety.(m) 
This  confirmation  need  not  extend  to  every  part  of  the  accomplice's  evidence,  for 
*fi011  ^^^^^  would  be  no  occasion  to  use  him  at  all  '''as  a  witness  if  his  narrative 
J  could  be  completely  proved  by  other  evidence,  free  from  suspicion.  Bat  the 
question  is,  whether  he  is  to  be  believed  upon  points  which  the  confirmatioD  does 
not  reach.  And  if  the  jury  find  some  part  of  his  evidence  satisfactorily  corrobo- 
rated, this  is  a  good  ground  for  them  to  believe  him  in  other  parts  as  to  which 
there  is  no  confirmation. («)  So  far  all  the  authorities  agree ;  the  only  point  on 
which  any  difference  of  opinion  has  been  supposed  to  exist,  relates  to  the  particnkr 
part  or  parts  of  the  accomplice's  testimony  which  ought  to  be  oonfirmed.(o) 

In  some  cases  it  seems  to  have  been  considered  that  if  the  accomplice  was  eon- 
firmed  as  to  some  of  the  prisoners,  though  not  as  to  all,  it  was  sufficient  to  endtle 

of  an  accomplice  is  legal  evidence,  thought  it  too  dangerous  to  saffer  a  conviction  to  take 
place  on  his  unsupported  testimony,  and  the  prisoners  were  acquitted.  See  per  Lord 
Abinger,  C.  B.,  in  Reg.  v.  F&TleT,  post,  p.  603,  and  Reg.  v.  Dunne,  5  Cox  C.  C.  507. 

(k)  1  Phill.  Ev.  32  ;  by  Lord  EUenborougb,  Rex  v.  Jones,  2  Gampb.  132 ;  Rex  v.  Darbim, 
tupra. 

(1)  Per  Lord  Abinger,  C.  B.,  in  Reg.  v.  Farler, /»o*f,  p.  603. 

(m)  1  Phill.  Ev.  32.  In  Greenl.  Ev.  426,  the  learned  author  observes,  that  it  is  now  so 
generally  the  practice  to  advise  juries  not  to  convict  without  corroboration  of  the  accom- 
plice, ''  that  its  omission  would  be  regarded  as  an  omission  of  duty  on  the  part  of  the 
judge.''  It  is  well  observed  that  "  the  substantial  result  appears  to  be  the  same  as  if  the 
practice  had  depended  upon  a  rule  of  law,  instead  of  being  only  the  exercise  of  the  discre- 
tion of  the  judge.  The  only  distinction  appears  to  be  that  if  the  judge  were  to  submit  a 
case  of  tills  nature  to  the  jury  without  any  such  recommendation,  and  a  conviction  en* 
sued,  or  if  a  jury  were  to  convict  in  opposition  to  the  recommendation  of  the  jadge,  it 
could  not  properly  be  said  in  cither  case,  consistently  with  the  authorities  on  the  subject, 
that  the  conviction  would  be  illegal  :"  1  Phill.  Ev.  32. 

(n)  1  Phill.  Ev.  34  ;  2  Stark.  Ev.  14.  (o)  1  Phill.  Ev.  34. 

• 

less  such  testimony  is  corroborated  by  other  evidence:  Comm.  v.  Bosworth,  22  Pick.  397. 
The  corroborative  testimony  in  such  case  must  relate  to  some  portion  of  the  testimonjr  of 
the  accomplice  which  is  material  to  the  issue  :  Ibid.  The  testimony  of  an  accomplice 
will,  if  the  jury  are  fully  convinced  of  its  truth,  warrant  the  conviction  of  the  defendsnt, 
though  it  be  uncorroborated  by  other  testimony:  People  v.  Costello,  1  Denio  83.  While 
the  evidence  of  an  accomplice  is  to  be  weighed  with  |^eat  jealousy  and  distrust  by  A  jai7> 
yet  his  credibilifi/  belongs  exclusively  to  them  :  KeithlCT  v.  State,  10  S.  k  M.  192.  Ad  w* 
complice  who  testifies  to  the  defendant's  guilt  cannot  be  permitted,  with  a  Fiew  tosustaiQ 
his  testimony,  to  narrate  other  instances  of  crime  proposed  to  him  by  defendant  though 
made  at  the  same  time  and  in  the  same  conversation  :  Kinchelow  v.  State,  5  Humph.  9. 
The  evidence  of  an  accomplice,  when  submitted  to  the  jury,  with  proper  cautioDS  as  to  its 
credibility,  is  for  the  jury  to  weigh  ;  and  they  if  they  please  may  act  on  it  without  corrobo- 
rative evidence  :  State  v.  Brown,  3  Strobh.  508.  Though  a parlicept  criminig  is  not  an  in- 
competent witness,  the  court  should  instruct  the  jury  not  to  convict  of  felony  on  hw 
uncorroborated  testimony ;  and  such  corroboration  should  be  in  facts  tending  to  establish 
the  guilt  of  the  accused.  When  the  accused  is  found  guilty  on  the  uncorroborated  testi- 
mony of  an  accomplice,  it  affords  good  cause  for  a  new  trial :  Ray  t».  State,  1  Iowa  31b. 
One  charged  as  an  accomplice  was  proved  to  have  been  concerned  in  the  commission  of  ih« 
felony  for  which  the  prisoner  was  indicted.  After  the  proof  in  corroboration  of  his  testi- 
mony as  an  accomplice,  it  was  held  competent  to  prove  any  act  or  declaration  of  his  vbicb 
went  to  show  that  he  and  the  prisoner  did  commit  the  felony :  State  v.  Ford,  3  Strobh. 
517.  The  testimony  of  an  accomplice  without  corroboration,  the  law  considers  as  credible 
in  some  degree,  and  it  may  be  sufficiently  so  as  to  produce  conviction,  which  is  a  mAtter 
exclusively  for  the  jury  to  determine:  State  r.  Wolcott,  21  Conn.  272. 

Upon  the  question  whether  there  can  be  a  conviction  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  see  Upton  v.  State,  5  Clarke  465  ;  Comm.  v.  Brooks,  9  Ora.T  299) 
Johnson  v.  State,  4  Greene  65 ;  Dick  v.  State,  30  Miss.  593  ;  People  f».  Dyle,  21  N.  t.  57B; 
Allen  V.  State,  10  Ohio  (N.  S.;  287 ;  State  v.  Stebbins,  29  Conn.  463 ;  State  r.  Watson,  31 
Mo.  361;  Gray  v.  People,  26  III.  344;  State  v.  Welles,  9  Iowa  582;  Coats  v.  People,  4 
Parker  C.  R.  662 ;  Stocking  v.  State,  7  Ind.  326. 
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the  accomplice  to  credit,  and  to  warrant  the  jud*>;e  ia  leavino^  the  case  to  the  jury 
withoat  a  recomuiendatinu  to  acquit  those  pri8oners  as  to  whom  there  was  no  cod- 
finoation.  Accordingly,  where  an  accomplice  was  examined  on  the  part  of  the 
prosecution,  who  wns  c(»nfiruied  in  the  testimony  which  he  gave  as  to  some  of  the 
prisoners,  but  not  as  to  the  rest;  Bayley,  J.,  told  the  jury  that  if  they  were  satisfied 
by  the  confirmatory  evidence  which  had  been  given,  that  the  accomplice  was  a 
credible  witness,  they  might  act  upon  that  testimony  with  respect  to  others  of  the 
prisoners,  although,  so  far  as  his  evidence  affected  them,  it  had  received  no  con- 
firmation;  and  all  the  prisoners  were  c(»nvicted.(^)  To  the  same  effect  is  a  case 
mentioned  by  Lord  Ellenborough  in  Rpx  v.  Jories^(^(j)  as  having  been  within  a  few 
years  referred  to  the  twelve  judges,  where  four  men  were  convicted  of  burglary  on 
the  evidence  of  an  Jiccomplice,  who  received  no  confirmation  concerning  any  of  the 
facts  which  proved  the  criminality  of  one  of  the  prisoners;  but  the  judges  were 
unanimously  of  opinion  that  the  conviction  of  all  four  was  legal,  and  upon  that 
opinion  they  all  suffered  the  sentence  of  the  law.(r)  So  in  the  report  of  the  York 
trials  under  a  special  commi^sion,  it  was  laid  down  by  Thompson,  C.  B.,  that  "  con- 
firmation need  not  be  of  circumstances,  which  go  to  prove  that  the  accomplice  speaks 
truth  with  respect  to  all  the  prisoners,  when  several  are  tried,  and  with  respect 
to  the  share  they  have  each  taken  in  the  traiis:iction  ;  for  if  the  jury  are  satisfied 
that  he  speaks  the  truth  in  those  parts  in  which  they  see  unimpeachable  evidence 
brought  to  confront  him,  that  is  a  ground  for  them  to  believe  that  he  speaks  also 
truly  with  regard  to  the  other  prisoners,  as  to  whom  there  may  be  no  confirma- 
tion.'*(*)  Upon  these  cases  it  has  been  well  observed,  that  "  it  would  be  difficult 
•to  assign  a  satisfact^u'y  ground  for  requiring  confirmation  as  to  a  prisoner  r*/>Ao 
indicted  qlone,  and  dispensing  with  confirmation  as  to  prisoners  jointly  ^ 
indicted ;  the  same  reasons  which  render  confirmation  necessary  in  the  former  case 
appear  to  require  it  in  the  latter ;  and  if  a  distinction  between  the  two  cases  were 
to  oe  allowed,  a  prisoner's  acquittal  or  conviction  upon  an  accomplice's  testimony 
might  depend  upon  the  mere  accident  of  his  being  indicted  alone  or  jointly  with 

other8."(0 

Upon  an  indictment  for  larceny,  the  counsel  for  the  prosecution,  in  stating  the 

case,  said  that  he  should  call  an  accomplice  as  a  witness,  and  admitted  that  he 
should  not,  according  to  the  depositions,  be  able  to  confirm  his  testimony  as  to  the 
particular  prisouenf  charged,  y6t  he  could  confirm  him  as  to  the  general  circum- 
stances of  the  case,  and  as  to  the  mode  in  which  the  robbery  had  been  committed. 
Lord  Denman,  0.  J.,  said  in  the  presence  of  Park,  J.  A.  J.,  and  Alderson,  B.,  **  I 
consider,  and  I  believe  my  learned  brothers  agree  with  me,  that  it  is  altogether  for 
the  jury,  and  they  may,  if  they  please,  act  upon  the  evidence  of  the  accomplice 
without  any  confirmation  of  his  statement.  But  one  would  not,  of  course,  be 
inclined  to  give  any  great  degrecfof  credit  to  a  person  so  situated/'  The  accom- 
plice was  examined  and  several  other  witnesses,  but  the  other  witnesses  rather  con- 
tradicted than  confirmed  him  in  anything,  and  the  prisoners  were  acquitted.(u) 

(/>)  Rex  V.  Dawber,  3  Stark.  N.  P.  G.  34  (3  E.  C.  L.  R.) ;  in  note  (a)  to  which  the  learned 
reporter  remarks,  that  in  judging  of  the  credit  due  to  the  testimony  of  an  accomplice,  it 
seems  to  be  a  necessary  principle  that  his  testimony  must  be  wholly  received  as  that  of  a 
credible  witness,  or  wholly  rejected.  But  this  is  a  palpable  fallacy;  for  though  the  jury 
nay  believe  him  as  to  what  criminates  himself,  they  may  well  disbelieve  him  as  to  what 
affects  another,  cither  from  his  prevarication  in  the  box  or  otherwise.     C.  S.  G. 

(g)  2  Campb.  133. 

(r)  So  in  Birkett's  case,  R.  &  R.  251,  the  judges  were  of  opinion  "that  an  accomplice 
did  not  require  confirmation  as  to  the  person  he  charged,  if  he  was  confirmed  in  the  par- 
ticuliirs  of  his  story."  This  is  the  whole  statement  in  the  report.  But  all  these  cases 
amount  to  is,  that  in  point  of  law  the  jury  might  act  on  the  uncorroborated  testimony  of 
the  accomplice.  It  is  no  more  than  Reg.  t>.  Stubbs,  Dears.  C  C.  555,  post,  p.  606. 
G.  S.  G. 

(«)  Reg.  V,  Swallow,  report  of  the  trials  at  York  in  1814,  cited  1  Pbill.  Ev.  35. 

(£)  1  Phill.  Ev.  37,  8th  ed. 

(u)  Rex  V  Hastings,  7  C.  &  P.  152  (32  E.  C.  L.  R.).  This  case  is  stated  to  be  '<a  distinct 
decision"  to  the  extent  "  that  it  is  not  necessary  to  have  any  confirmation  of  ao  accom- 
plice," note,  7  G.  &  P.  153.  It  is  submitted  that  all  that  the  learned  chief  justice  intended 
to  say  was  that  in  point  of  law  the  jury  might  act  upon  the  unconfirmed  testimony  of  aa 
accomplicei  but  that  in   point  of  fact  the  jury,  as  reasonable  persons,  ought  not  to  girt 
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But  it  is  now  well  established  by  the  eurrcnt  of  recent  authorities,  that  it  is  not 
sufficient  to  corroborate  an  accomplice  as  to  the  facts  of  the  case  generally,  but  tint 
he  must  be  corrriborated  as  to  some  material  fact  or  facts  which  go  to  prore  that 
the  prisoner  was  connected  with  the  crime  chared.  And  where  eeyeral  prisonefB 
are  jointly  indicted,  and  the  accomplice  is  corroborated  as  to  some  of  them,  althoogk 
the  jury  may  give  credit  to  him  as  to  those  to  whom  the  corroboration  applies,  thej 
ought  to  be  directed  to  pay  no  attention  to  the  evidence  of  the  accomplice  as  to 
those  against  whom  there  is  no  corroboration. 

Upon  an  indictment  for  breaking  into  a  warehouse  and  stealing  a  qu&otitj  of 
cheese,  an  accomplice  proved  that  the  thieves  took  a  ladder  from  certain  premises, 
and  it  was  proved  by  a  witness  that  the  ladder  was  so  taken  away,  and  it  was  proposed 
to  call  other  witnesses  to  confirm  the  accomplice  as  to  the  mode  in  which  the  felooj 
was  committed.  Williams,  J.,  ^^  You  must  show  something  that  goes  to  bring  home 
the  matter  to  the  prisoners.  Proving  by  other  witnesses  that  the  robbery  was  com- 
mitted in  the  way  described  by  the  accomplice,  is  not  such  confirmation  as  will 
*ft0^1  ^"^^^^^  ^^^  evidence  to  credit,  so  as  to  affect  other  persons.  Indeed,  I  think 
-'  it  is  really  no  confirmation  at  all,  as  every  one  *will  give  credit  to  a  man 
who  avows  himself  a  principal  felon,  for,  at  least,  knowing  how  the  felony  was  com* 
mitted.  It  has  been  always  my  opinion  that  confirmation  of  this  kind  is  of  noose 
whatsoever. "(^0  So  where  the  prisoner  was  indicted  for  stealing  a  lamb,  and  an 
accomplice  proved  that  he  assisted  the  prisoner  in  stealing  the  lamb,  but  the  only 
evidence  to  confirm  his  statement  was  that  of  a  witness,  who  found  the  skin  of  the 
lamb  in  the  field  where  the  lamb  had  been  kept ;  it  was  held  that  the  coDfirmation 
was  insufficient ;  and  upon  its  being  submitted  that  there  was  evidence  to  go  to  the 
jury,  and  Rex  v.  I/as(tng8(w)  being  cited  as  showing  that  the  confirmation  of  the 
accomplice  need  not  be  as  to  the  party  accused ;  Gurney,  B.,  said,  "  Although  in 
some  inst{)nccs  it  has  been  so  held,  you  will  find  that  in  the  majority  of  receotcases 
it  is  laid  down  that  the  confirmation  should  be  as  to  some  matter  which  goes  to 
connect  the  prisoner  with  the  charge.  I  think  that  it  would  be  highly  dangerous 
to  convict  any  person  of  such  a  crime  on  the  evidence  of  an  accomplice,  unconfirmed 
with  respect  to  the  party  accu8ed."(a;) 

The  corroboration  ought  to  be  as  to  some  fact  or  facts,  the  truth  or  falsehood  of 
which  goes  to  prove  or  disprove  the  offence  charged  against  the  prisoner.  Upon  an 
indictment  for  murder,  it  appeared  that  a  party  of  poachers  were  found  in  the  night 
in  a  wood,  and  that  the  deceased,  who  was  an  assistant  keeper,  and  others  pursued 
them,  and  tried  to  apprehend  them ;  upon  which  one  of  the  poachers  turned  round 
and  shot  the  deceased,  and  an  accomplice  was  called  to  prove  that  the  prisoner  was 
the  person  who  shot  the  deceased  ;  and  other  witnesses  were  called  who  corrohorated 
him  as  to  collateral  facts ;  but  none  of  those  facts  went  to  connect  either  the  prisoner 
and  the  accomplice  together,  or  the  prisoner  with  the  transaction.  Patteson,  J- 
"  The  corroboration.of  an  accomplice  ought  to  be  as  to  some  fact  or  facts,  the  truth 
or  falsehood  of  which  goes  to  prove  or  disprove  the  offence  charged  against  the 
prisoner."  (^) 

The  corroboration  must  not  only  connect  the  prisoner  and  the  accomplice  together, 
but  must  be  such  as  to  show  that  the  prisoner  was  engaged  in  the  transuction  which 
forms  the  subject-matter  of  the  charge  under  investigation.  Upon  an  indictment  on 
the  9  Geo.  4,  c.  G9,  s.  9,  for  night-poaching,  it  was  proved  that  three  persons  were 
found  in  a  wood  by  night  in  pursuit  of  game,  and  an  accomplice,  who  was  taken  on 
the  spot,  swore  to  the  prisoner  being  one  of  the  persons  in  the  wood,  but  the  only 

credit  to  persons  so  situated.  It  must  be  presumed  that  this  was  the  meaniog  of  tii« 
observation,  as  it  was  made  in  the  presence  of  the  two  learned  judges,  who  have  so  oftM 
expressed  opinions  to  that  effect.  In  this  view  the  observation  is  in  perfect  harmonyw*" 
all  the  more  recent  authorities.  The  report  does  not  state  in  what  way  the  case  waslw 
to  the  Jury.     C.  S.  G. 

(r)  Rex  V.  Webb,  6  C.  &  P.  595  (25  E.  C.  L.  R.).     The  prisoners  were  acquitted. 

(w)  Ante,  p.  602. 

(a:)  Reg.  v.  Dyke,  8  C.  &  P.  261  (34  E.  C.  L.  R.). 
V  (y)  Rex  V,  Addis,  6  C.  &  P.  388  (25  E.  C.  L.  R.).     The  prisoner  was  acquitted.    lo  Kel- 
sej's  case,  2  Lew.  45,  Patteson,  J.,  said,  "  I  think  an  approver  should  be  confirmed  oot 
only  in  some  facts  generally,  but  in  some  particularly,  which  affect  the  prisoner." 
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orroboration  of  his  statement  ^ras,  that  the  prisoner  had  been  seen  on  the  night  in 
luestion  drinking  with  the  accomplice  at  a  public-house  which  was  four  miles  from 
oe  preserve,  and  that  they  were  there  till  the  public-house  shut  up,  when  they  left 
ogether ;  but  it  also  appeared  that  the  prisoner  was  in  the  habit  of  drinking  at  the 
sme  public-house,  and  lived  within  one  hundred  and  fifty  yards  of  it.  Upon  the 
•peoing  of  the  case,  Lord  Abinger,  C.  B.,  said,  ^^  I  am  clearly  and  decidedly  of 
•pioiou,  and  always  have  been,  and  always  ^shall  be,  that  there  must  bo  a  ri^ofiA 
orroboration  as  to  the  particular  prisoner ;''  and  in  summing  up,  the  very  ^ 
earned  chief  baron  said,  ^'  I  am  strongly  inclined  to  think  that  you  will  not  con- 
ider  the  corroboration  in  this  case  sufficient.  No  one  can  hear  the  case  without 
entertaining  a  suspicion  of  the  prisoner's  guilt,  but  the  rules  of  law  must  be  applied 

0  all  men  alike.  It  is  a  practice  which  deserves  all  the  reverence  of  law,  that 
adges  have  uniformly  told  juries  that  they  ought  not  to  pay  any  respect  to  the 
estimony  of  an  accomplice  unless  the  accomplice  is  corroborated  in  some  material 
tircumstance.  Now,  in  my  opinion,  that  corroboration  ought  to  consist  in  some 
lircumstanoe  that  affects  the  identity  of  the  party  accused.  A  man  who  has  been 
;uilty  of  a  crime  himself  will  always  be  able  to  relate  the  facts  of  the  case,  and  if 
he  confirmation  be  only  of  the  truth  of  that  history,  without  identifying  the  per- 
ons,  that  is  really  no  corroboration  at  all.  If  a  man  were  to  break  open  a  house, 
tnd  put  a  knife  to  your  throat,  and  steal  your  property,  it  would  be  no  corroboration 
hat  he  had  stated  all  the  facts  correctly ;  that  he  had  described  how  the  person  did 
)ut  the  knife  to  the  throat,  and  did  steal  the  property;  it  would  not  at  all  tend  to 
(bow  that  the  party  accused  participated  in  it.  Here  you  find  that  the  prisoner 
ind  the  accomplice  are  seen  together  at  the  public-house.  If  they  were  found 
x>gether  under  circumstances  that  were  extraordinary,  and  where  the  prisoner  was 
lot  likely  to  be  unless  there  were  concert,  it  might  be  something.  But  he  lives 
irithin  one  hundred  and  fifty  yards,  and  there  is  nothing  extraordinary  in  his  being 
;here ;  and  he  lefl  when  they  were  shutting  up  the  house.  It  is  perfectly  natural 
;hat  he  should  have  been  there,  and  have  left  when  he  did.  The  single  circum- 
stance is,  that  the  prisoner  was  seen  in  a  house  which  he  frequents,  where  he  maybe 
ieen  once  or  twice  a  week,  and  there  the  case  ends  agaiost  him  ;  all  the  rest  depends 
m  the  evidence  of  the  accomplice.  The  danger  is,  that  when  a  man  is  fixed,  and 
I^DOws  that  his  ow^n  guilt  is  detected,  he  purchases  impunity  by  falsely  accusing 
others.  I  would  suggest  to  you  that  the  circumstances  are  too  slight  to  justify  you 
in  acting  on  this  evidence. "(«) 

*^  There  is  a  great  difference  between  confirmations  as  to  the  circumstances  of  the 
felony  and  those  which  apply  to  the  individual  charged ;  the  former  only  prove  that 
the  accomplice  was  present. at  the  offence;  the  latter  show  that  the  prisoner  was 
3onnected  with  it.  This  distinction  ought  always  to  be  attended  to."(a)  Wilkes 
lod  Edwards  were  charged  with  stealing  a  lamb,  and  an  accomplice  proved  the  case 
igainst  both  the  prisoners,  and  stated  that  they  threw  the  skin  of  the  lamb  into  a 
irhirley  hole,  the  situation  of  which  he  described ;  and  a  constable  proved  that  he 
found  the  skin  in  the  whirley  hole.  A  quantity  of  meat  was  found  of  a  kind  cor- 
responding with  that  of  the  stolen  lamb  in  the  house  of  Edwards,  but  could  not  be 
positively  identified,  and  a  witness  proved  that  Wilkes  had  come  to  him  to  borrow 

1  pair  of  shears,  and  had  then  made  a  statement  to  him  to  the  same  effect  as  the 
evidence  of  the  accomplice.  Alderson,  said,  in  summing  up,  ^^The  confirmation  of 
;he  accomplice  as  to  the  commission  of  the  felony  is  really  no  confirmation  at  all, 
)ecausc  it  would  be  a  confirmation  '^'as  much  if  the  accusation  were  against  r^c^^Aic 
^ou  and  me  as  it  would  be  as  to  those  prisoners  who  aie  now  upon  their  ^ 
:nal.  The  confirmation,  which  I  always  advise  juries  to  require,  is  a  confirmation 
>/  tome  fact  which  goes  to  fix  the  (piilt  upon  the  particular  person  charged.  You 
may  legally  convict  on  the  evidence  of  an  accomplice  only,  if  you  can  safely  rely 
upon  his  testimony;  but  I  advise  juries  never  to  act  on  the  evidence  of  an  accom- 
plice unless  he  is  confirmed  as  to  the  particular  prisoner  who  is  charged  with  the 
offence.     With  respect  to  Edwards  it  is  proved  that  meat  of  a  similar  kind  was 

(z)  Reg.  V.  Farler,  MSS.  C.  S.  G. ;  8  C.  &  P.  106  (34  E.  C.  L.  R.). 
(a)  Per  Alderson,  B.,  Rex  v\  Wilkes,  infra. 
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found  in  his  house.     The  meat  cannot  be  identi6ed,  but  it  is  similar ;  that  is,  there- 
fore, Home  confirmation  of  the  accomplice  as  to  Edwards  more  than  any  one  else. 
It  is  also  proved  that  the  skin  was  found  in  a  whirlej  hole ;  that  is  no  amfirmatioD, 
bec4iu.se  it  does  not  affect  the  prisoners  more  than  it  affects  any  other  perstms.    With 
respect  to  Wilkes,  it  is  proved  by  the  witness  that  he  told  him  nearly  the  same  story 
as  the  accomplice  has  told  you  to-day.    If  you  believe  that  witness,  there  is  confirma- 
ti(m  as  t^>  Wilkes.     You  will  say  whether,  with  these  confirmations,  you  believe  the 
accomplice  or  not.     If  3'ou  think  that  his  evidence  is  not  sufficiently  confirmed  as 
to  one  of  the  prisoners,  you  will  acquit  that  one ;  if  you  think  he  is  confirmed  as  to 
neither,  vou  will  acquit  both;  and  if  you  think  that  he  is  confirmed  as  to  both,  you. 

will  find  both  rruilty."(^>) 

Upon  an  indictment  for  receiving  a  sheep  knowin;^  it  to  have  been  stolon,  an  ae-  — 
complice  proved  that  a  brother  of  the  prisoner  and  himself  had  stolen  two  sheep,  on« 
a  laroje,  the  other  a  small  one,  and  that  the  brother  gave  one  of  them  to  the  prisonei 
who  carried  it  into  the  house  in  which  the  prisoner  and  his  father  lived,  and  the 
complice  stat<^d  where  the  skins  were  hid ;  on  the  houses  of  the  prisoner's  father  an  -^^  ^ 
the  accomplice  being  searched,  a  quantity  of  mutton  was  found  in  each,  which  hi 
formed  parts  of  two  sheep  corresponding  in  size  with  those  stolen ;  and  the  skii 
were  found  in  the  place  named  by  the  accomplice.     Patteson,  J. :  *^  If  the  confirm 
tion  had  merely  gone  to  the  extent  of  confirming  the  accomplice  as  to  matters  co" 
nected  with  himself  only,  it  would  not  have  been  suflicient.     For  example,  t^ 
finding  the  skins  at  the  place  at  which  the  accomplice  said  they  were  would  ba 
been  no  confirmation  of  the  evidence  against  the  prisoner,  because  the  accompl' 
might  have  put  the  skins  there  himself.     But  here  we  have  a  great  deal  more; 
have  a  quantity  of  mutton  found  in  the  house  in  which  the  prisoner  resides, 
that  I  think  is  such  a  confirmation  of  the  accomplice's  evidence  as  I  must  leav( 
the  jury."(0 

Where  the  principal  witness  against  two  prisoner  was  an  accomplice  who  was  ^^.  up- 
ported  by  other  evidence  in  his  statement  against  one  of  the  prisoners,  but         not 
against  the  other;   Alderson,  B  ,  told  the  jury  that  "where  there  is  one  witnes^^^  of 
bad  character  giving  evidence  against  both  prisoners,  a  confirmation  of  his  testiiUT^onj 
with  regard  to  one  is  no  confirmation  of  his  testimony  as  to  the  other.    If,  there  'ff^ore, 
*fiOfi1  y^^  ^"^  there  is  a  corroboration  applicable  *to  one  prisoner,  take  it  as  ag-sr  minst 
^  him ;  but  unless  it  exists  with  regard  to  both,  it  seems  to  me  that  it  w  •«mld 
be  unjust  to  give  it  a  general  effect  '\d) 

Where  Sttibbs,  Wardle,  and  Wraithman  were  indicted  for  larceny  of  cf»pper  ^    nod 
three  accomplices  were  examined,  but  their  evidence  was  not  corrob'>rat«Hi   ass  ty 
Stubbs,  but  only  as  to  the  other  prisoners,  it  was  urged  on  behalf  of  Stubbs  tha  *  the 
jury  ought  to  be  directed  that  the  evidence  of  the  accomplices  ought  to  have       been 
corroborated  as  to  Stubbs ;  but  the  chairman  directed  the  jury  that  it  was  not  ira^ces- 
sary  that  the  accomplices  should  be  corroborated  as  to  each  individual  prist>ner  5    that 
their  being  corroborated  as  to  material  facts  tending  to  show  that  the  other  pri» oners 
were  connected  with  the  larceny  was  suflicient  as  to  the  whole  case,  but  thmt^  tlie 
jury  should  look  with  more  suspicion  at  the  evidence  in  Stubbs's  csise,  where    tbtre 
was  no  corroboration,  but  that  it  was  a  question  for  the  jury ;  and  upon  a  cas»e  re- 
served upon  the  question  whether  this  direction  was  right,  Jervis,  C.  J.,  said,  *"*  We 
cannot  interfere  in  this  case,  although  we  may  regret  the  result  that  has  been  arnVeJ 
at.     It  is  not  a  rule  of  law  that  an  accomplice  must  be  confirmed  in  order  to  reader 
a  conviction  valid,  and  it  is  the  duty  of  the  judge  to  tell  the  jury  that  they  may,  if 
they  please,  act  on  the  unconfirmed  testimony  of  an  accomplice.     It  is  a  rule  of 
practice,  and  that  only,  and  it  is  usual  in  practice  for  the  judge  to  advise  the  jury 
not  to  convict  on  the  testimony  of  an  accomplice  alone,  and  juries  generally  attend 
to  the  direction  of  the  judge,  and  require  confirmation.     There  is  a  farther  point  ia 

(b)  Rex  V,  Wilkes,  Y  C.  &  P.  272  (32  E.  C.  L.  R.). 

(c)  Reg.  V.  Birkett,  8  C.  &  P.  732  (34  E.  C.  L.  R.).  The  prisoner  was  acquitted.  Assom- 
ing  that  the  confirmation  in  this  case  showed  the  prisoner  to  have  been  connected  witb 
the  transaction,  the  fact  of  his  being  the  receiver  and  not  the  principal  seems  to  ht^^ 
been  wholly  ancorroborated.     C.  8.  G. 

{d)  Reg.  V.  Jenkins,  1  Cox  C.  G.  177.  ^ 


OHAP.  V.  §  VI.]  Op  Accomplices.  606 

this  case.  Where  an*  accomplice  speaks  as  to  the  guilt  of  three  prisoners,  and  is 
oonfirmed  as  to  two  of  them  only,  the  jury  may  no  jdoubt,  if  they  please,  act  on  the 
BTidence  of  the  accomplice  alone  as  to  the  third  prisoner ;  but  it  is  proper  for  the 
judge  in  such  case  to  advise  the  jury  that  it  is  safer  to  require  confirmation  as  to 
the  third  prisoner,  and  not  to  act  on  the  accomplice's  evidence  alone }  for  nothing  is 
so  easy  as  for  the  accomplice,  speaking  truly  as  to  all  the  other  facta  of  the  case,  to 
put  the  third  man  in  his  own  place;  but  a  jury  may,  if  they  choose,  act  on  the  un- 
»)Dfirmed  testimony  of  an  accomplice :  in  this  case  they  have  acted  on  the  evidence 
before  them,  and  we  cannot  interfere."  Parke,  B. :  '*  During  the  time  I  have  been 
)n  the  bench,  now  more  than  a  quarter  of  a  century,  I  have  uniformly  laid  down 
the  rule  of  practice  as  it  has  been  stated  by  the  Lord  Chief  Justice.  I  have  told 
the  jury  that  it  was  competent  for  them  to  find  a  prisoner  guilty  upon  the  unsup- 
ported testimony  of  an  accomplice,  but  that  great  caution  should  be  exercised,  and  I 
bave  advised  them,  and  juries  have  acted  on  that  advice,  not  to  find  a  prisoner  guilty 
>n  such  testimony  unless  it  was  confirmed.  There  has  been  a  difference  of  opinion 
IS  to  what  corroboration  is  requisite,  but  my  practice  has  always  been  to  direct  the 
jury  not  to  convict  unless  the  evidence  of  the  accomplice  be  confirmed,  not  only  as 
to  the  circumstances  of  the  crime,  but  also  as  to  the  identity  of  the  prisoner.  An 
iccomplice  nece^rily  knows  all  the  facts  of  the  case,  and  his  story,  when  the  ques- 
tion of  identity  is  raised,  does  not  receive  any  support  from  its  consistency  with  these 
facts.  The  chairman  in  this  case  has  departed  from  the  usual  practice,  but  the  jury 
having  acted  upon  the  ""evidence,  the  secretary  of  state  can  only  interfere.*'  r^ctcij 
Cresswell,  J. :  *^  I  agree  in  the  view  of  the  question  taken  by  my  brother  *■ 
Parke,  and  have  always  acted  upon  it.  You  may  take  it  for  granted  that  the  ac- 
complice was  present  when  the  offence  was  committed,  and  there  may  therefore  be 
no  difficulty  in  corroborating  him  as  to  the  facts,  but  that  has  no  tendency  to  show 
that  any  particular  person  who  may  be  accused  was  there."(c) 

Where  on  an  information  for  bribery  which  contained  eight  counts,  each  charging 
a  distinct  act  of  bribing  different  voters,  it  appeared  that  the  witnesses  went  suc- 
oeflsively  into  a  house,  and  into  a  back  room,  in  which  the  defendant  was  seated, 
and  afler  an  interview  with  the  defendant  each  of  them  passed  into  another  room 
in  which  another  person  waff  seated,  from  whom  each  received  the  several  sums 
mentioned  in  the  several  counts  of  the  information,  and  then  passed  into  the  street 
and  to  the  hustings  and  voted ;  it  was  objected  that  there  was  no  corroborative  evi- 
dence of  each  of  the  witnesses,  and  that  the  jury  ought  to  be  directed  not  to  act 
upon  the  evidence  of  each  of  the  witnesses,  but  to  acquit  the  defendant.  Martin, 
B.,  however,  left  the  case  to  the  jury  as  follows :  '^Assume,  for  the  purposes  of  the 
present  discussion,  that  this  man  was  speaking  the  truth.  Is  there  any  law  which 
prohibits  a  jury  from  believing  a  man  who  (it  must  be  assumed  for  the  sake  of 
argument)  spoke  the  truth  simply  because  he  is  not  corroborated  ?  I  know  of  none. 
I  know  of  no  rule  of  law  myself,  but  there  is  a  rule  of  practice  which  has  become 
80  hallowed  as  to  be  deserving  of  respect ;  I  believe  these  are  the  very  words  of 
Lord  Abinger — it  deserves  to  have  all  the  reverence  of  the  law.(/)  This  case  is 
distinguishable  from  Reg.  v.  Stubbs,  for  they  were  there  accessories  properly  so 
called,  and  all  the  persons  were  concerned  in  the  same  offence  in  which  they  came 
to  give  evidence }  in  this  particular  case  it  is  not  so,  because  all  of  these  cases  are 
separately  gone  into,  and  it  is  not  one  and  the  same  offence ;  and  if  you  think  that 
all  these  witnesses  have  spoken  the  truth,  then  it  is  clear  that  each  case  is  separate; 
etch  person  giving  money  is  a  distinct  offence.  I  own  I  think  also  that  this  is  a 
very  important  point,  and  that  it  may  be  very  doubtful  whether  or  not  the  evidence 
ia  this  case  will  be  found  to  be  of  that  corroborative  character  which  the  law 
require8."(<7)  The  jury  found  a  verdict  of  guilty  on  one  count  only;  and  on  a 
motion  for  a  new  trial,  the  court  held  that  the  direction  to  the  jury  was  right,  even 
supposing  the  witnesses  could  be  considered  as  accomplices  of  the  defendant.  The 
law  on  this  subject  was  correctly  laid  down  in  Reg,  v.  Stubbs,     It  is  not  a  rule  of 


t 


it)  Reg.  V,  Stubbs,  Dears.  C.  C.  555. 
[/)  See  Reg.  v.  Farler,  ante^  p.  604. 

(^)  This  summing  up  is  taken  from  the  report  in  6  Law  T.  R.  147,  where  it  is  much 
better  given  than  in  the  report  in  1  B.  &  S.  311  (101  E.  G.  L.  R.). 
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law  that  an  accomplice  must  be  corroborated  in  order  to  render  a  cooTiction  valid, 
but  it  is  a  rule  of  general  and  usual  practice  to  advise  juries  not  to  conyict  on  the 
evidence  of  an  accomplice  alone.  The  application  of  that  rule,  however,  is  maiter 
for  the  discretion  of  the  judge  by  whom  the  case  is  tried.  Moreover,  in  this  case 
the  court  thought  there  was  corroborative  evidence.  It  was  not  necessary  that  there 
♦fiOftl  should  be  corroborative  evidence  as  to  the  very  fact ;  it  *is  enough  if  there 
^  be  such  as  to  confirm  the  jury  in  the  belief  that  the  accomplice  is  speaking 
the  truth. (A) 

Where  it  was  strongly  contended  that  two  accomplices  had  not  been  corroborated; 
Maulc,  J.,  said,  '*  I  quite  agree  that  the  confirmation  of  an  accomplice  as  to  the 
mere  fact  of  a  crime  having  been  committed,  or  even  the  particulars  of  it,  is  imma- 
terial unless  the  fact  of  the  prisoner  being  connected  with  it  is  proved.  It  often 
happens  that  an  accomplice  is  a  friend  of  those  who  committed  the  crime  with  him, 
and  he  would  much  rather  get  them  out  of  the  scrape  and  fix  an  innocent  man  than 
his  real  associates.  Confirmation  docs  not  mean  that  there  should  be  independent 
evidence  of  that  which  the  accomplice  relates,  or  his  testimony  would  be  unneces- 
sary. If,  for  instance,  a  burglary  had  been  committed,  and  an  accomplice  gare 
evidence  that  a  person  charged  was  present  when  it  was  effected :  if  that  person 
had  been  seen  hovering  about  the  premises  some  time  before,  or  was  seen  in  posses- 
sion of  some  of  the  stolen  property  shortly  after,  that  might  be  reasonable  confirma- 
tion of  the  statement  that  the  prisoner  helped  to  commit  the  crime."(0 

It  has  been  held  that  confirmation  by  the  wife  of  an  accomplice  is  no  confirmation 
at  all.  Upon  an  indictment  for  stealing  a  sheet  it  appeared  that  the  sheet  was  foand 
in  the  house  of  the  accomplice,  who  gave  evidence  to  prove  that  the  prisoners  stole 
the  sheet,  and  the  wife  of  the  accomplice  was  the  only  person  to  confirm  the  accom- 
plice's statement;  Park,  J.  A.  J.:  "Confirmation  by  the  wife  is,  in  a  case  like  this, 
really  no  confirmation  at  all.  The  wife  and  the  accomplice  must  be  taken  as  one 
for  this  purpose.     The  prisoners  must  be  acquitted."(y) 

Where  a  principal  and  receiver  are  jointly  indicted,  and  an  accomplice  is  con- 
firmed as  against  the  principal,  but  not  as  against  the  receiver,  this  is  not  sufficient 
to  support  the  case  against  the  receiver.  The  two  Moores  were  indicted  for  stealing, 
and  Spindlo  for  receiving  some  ducks,  and  an  accomplice  proved  that  the  Moores 
and  himself  went  to  the  house  of  Spindlo,  at  Wantage,  and  sold  him  the  stolen 
ducks,  at  the  same  time  telling  him  from  whom  they  had  been  stolen,  and  a  witness 
proved  that  he  saw  the  accomplice  at  Wantage  in  company  with  the  Moores. 
Alderson,  B. :  *'  The  corroboration  you  should  have  is  a  corroboration  affecting 
Spindlo.  Confirming  the  evidence  of  the  accomplice  as  against  the  Moores  does 
♦fiftQl  ^^^  advance  the  casa  as  against  Spindlo."(^)  S j  *coafirmatioa  as  to  the 
-'  receivers,  without  confirmation  against  the  principal,  is  insufficient  One 
prisoner  was  indicted  for  stealing,  and  two  other  prisoners  for  receiving,  several 
pairs  of  shoes,  knowing  them  to  have  been  stolen,  and  the  only  witness  to  prove  the 
felony  was  an  accomplice,  and  she  also  proved  the  case  against^  the  receivers; 
was  confirmed  as  to  the  latter,  but  there  was  no  confirmation  whatever  as  to 

• 

(h)  Reg.  V.  Bojes,  1  B.  &  S.  311  (101  E.  C.  L.  R.).  As  to  the  distinction  taken  between 
Reg.  V.  8tubbs  and  this  case,  it  seems  to  make  no  difference.  If  a  man  is  charged  wito 
several  offences  in  the  same  indictment,  the  evidence  to  prove  each  ought  to  be  iheB*™* 
as  if  each  were  the  subject  of  a  separate  indictment.  In  thisr  case  each  act  of  bribery 
appears  to  have  been  proved  by  the  party  bribed  alone  ;  there,  therefore,  was  no  corobo- 
ration  at  all  as  to  any  one  act  of  bribery.  Suppose  a  servant  were  indicted  for  three  w- 
cenies  from  his  master  within  six  months,  and  three  receivers  gave  evidence  against  hii^ 
but  they  were  the  only  witnesses,  it  seems  clear  the  case  ought  wholly  to  fail  for  waotoi 
any  corroboration  :  see  Reg.  v.  Pratt,  4  F.  &  F.  315,  Appendix. 

(t)  Reg.  V.  MuUins,  3  Cox  C.  C.  526.     Wightman,  J.,  was  present. 

(j)  Rex  V.  Neal,  7  C.  &  P.  108  (32  E  C.  L.  R.).  Mr.  Phillipps,  vol.  1,  p.  33,  obsertef, 
that  in  this  case  <<  the  circumstances  of  the  case  might  have  been  sach  as  to  warniDt  tbu 
decision.  But  it  may  often  happen  that  the  evidence  of  the  wife  is  so  free  from  aH  sd^' 
picion,  so  independent  of  the  evidence  of  the  husband,  so  manifestly  unconcerted  *°° 
uncontrived,  and  so  undesignedly  corroborative  of  his  evidence,  that  it  might  bepr^Py 
not  to  consider  the  accomplice  and  his  wife  as  one,  but  to  act  upon  her  evidenoe  ii  *'^' 
-  ficient  confirmation." 

{k)  Rex  ».  Moores,  7  C.  A  P.  270  (32  E.  C.  L.  R.). 
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stimony  against  the  principal ;  it  was  objected  that  even  as  to  the  receivers  the 
mfinnation  was  not  sufficient  in  itself;  but  if  it  was,  it  would  still  be  necessary  to 
>Dfirm  the  witness  as  against  the  principal;  for  if  the  case  failed  against  her,  the 
soeiyers  would  be  entitled  to  an  acquittal.  Littledale,  J. :  ^'  The  confirmation  as  to 
le  receivers  is  slight;  but  as  there  is  no  confirmation  against  the  principal  felon,  I 
link  the  case  fails  altogether ;  there  ought  to  be  confirmation  on  that  point  before 
le  jury  can  be  asked  to  believe  the  witness's  te8timony."(0 

So  where  on  an  indictment  against  a  prisoner  for  receiving  stolen  oats,  a  quantity 
f  oats  were  found  on  the  prisoner's  premises,  which  the  prosecutor  believed  to  be 
is,  but  could  not  positively  identify  them,  as  they  were  mixed  with  peas,  and  the 
nly  other  evidence  was  that  of  the  thief,  who  had  pleaded  guilty ;  Pollock,  C.  B., 
dvised  the  jury  to  acquit  the  prisoner,  it  being  perilous  to  convict  a  person  as  re- 
eiver  on  the  sole  evidence  of  the  thief.  This  would  put  it  in  the  power  of  a  thief, 
rem  malice  or  revenge,  to  lay  a  crime  on  any  one  against  whom  he  had  a  grudge. 
Lod  here  there  was  no  adequate  confirmation  of  the  thief's  evidence.(m) 

It  is  no  confirmation  of  a  thief  that  the  stolen  property  is  found  on  the  premises 
f  the  person  charged  as  receiver,  as  the  thief  may  have  placed  the  goods  there 
imself^mm) 

The  practice  of  requiring  confirmation  where  the  case  for  the  prosecution  is  sup- 
orted  by  one  accomplice,  applies  equally  when  two  or  more  accomplices  are  brought 
jrward  against  a  prboner.(7{)  Upon  an  indictment  for  assisting  in  the  illegal  land- 
Dg  of  uncustomed  goods,  some  part  of  the  evidence  depending  upon  the  testimony 
f  two  accomplices,  and  Littledale.  J.,  in  summing  up,  said,  ^^Then  was  the  prisoner 
here.  Two  of  his  accomplices  speak  distinctly  to  him.  If  these  statements  were 
he  only  evidence  against  him,  I  should  not  advise  you  to  convict  upon  their  testi- 
Dony.  It  is  not  usual  to  convict  upon  the  evidence  of  one  accomplice  without 
onfirmation ;  and  in  my  opinion  it  makes  no  difference  that  there  are  more  than 

•ne.'X'^) 
A  married  woman  who  consents  to  her  husband  committing  an  unnatural  offence 

rith  her  is  an  accomplice  in  the  felony,  and  as  such  her  evidence  requires  confirma- 

iou.(p)     And  the  same  would  *be  the  case  if  the  party  with  whom  the  r*/»iA 

offence  was  committed  was  a  male,  and  consented.(^)  ^ 

There  are  some  persons  who,  although  themselves  in  point  of  law  participators 
with  the  prisoner  in  the  crime  with  which  he  is  charged,  have  been  considered  as 
lot  in  such  a  situation  as  to  make  it  requisite  that  their  evidence  should  be  con- 
irmed.  Thus,  although  all  persons  who  are  present  aiding  and  assisting  at  a  prize 
ight  are  in  point  of  law  principals  in  the  second  degree  in  manslaughter  if  death 
ensues,  yet  they  have  been  holden  not  to  be  such  accomplices  as  to  require  any  evi- 
ieoce  to  confirm  their  testimony. (r) 

Where  on  an  indictment  against  certain  Chartista  under  the  11  &  12  Vict.  c.  12, 
two  witnesses  admitted  that  they  joined  the  conspirators  simply  for  the  purpose  of 
betraying  them,  and  each  did  so  without  the  knowledge  of  the  other,  but  both  had 
been  as  active  as  any  of  the  conspirators,  endeavoring  to  persuade  strangers  to  join 
them,  and  urging  those  who  were  members  to  deeds  of  violence :  it  was  held  that 
there  was  no  rule  of  law  which  declared  that  their  evidence  required  confirmation, 
nor  any  rule  of  practice  which  said  that  juries  ought  not  to  believe  them.     A  spy 

(I)  Rex  V.  Wells,  M.  &  M.  326.  All  the  prisoners  were  acquitted.  It  is  not  stated  what 
he  form  of  the  indictment  was,  but  it  is  conceived  it  must  have  alleged  the  receipt  to  be 
>f  the  flhoes  "  so  stolen  as  aforesaid,"  so  that  an  acquittal  of  the  principal  necessarily 
aused  an  acquittal  of  the  receivers :  see  Rex  r.  Woolford,  1  .M.  k  Rob.  384,  anfCt  ^o\.  2, 
>.  556.  If  there  had  been  counts  charging  the  receivers  with  a  substantive  felony,  there 
eems  no  reason  why  the  receivers  might  not  have  been  convicted,  though  the  principal 
vas  acquitted ;  see  antCj  vol.  2,  p.  557,  and  Rex  v.  Field,  pottj  p.  611.     C.  S.  G. 

(fii)  Reg.  V.  Robinson,  4  F.  &  F.  43. 

\mm)  Reg.  v.  Pratt,  4  F.  &  F.  315,  Pollock,  C.  B. 

(fi)  1  Phill.  Ev.  33 ;  Reg.  v.  Stubbs,  Dears.  C.  C.  555,  ante,  p.  607. 

(o)  Rex  V.  Noakes,  5  C.  &  P.  326  (24  E.  C.  L.  R.),  cor.  Littledale,  J.,  Bolland,  B.,  and 
^IdersoD,  J. 

(p)  Reg.  V.  Jellyman,  8  C.  &  P.  604  (34  B.  C.  L.  R.). 

{q)  Per  Patteson,  J.,  Ibid. 

(r)  Rez  r.  Hargrave,  5  C.  &  P.  170  (24  E.  C.  L.  R),  Patteson,  J. 
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may  be  an  hoDcst  man  ;  he  may  think  that  the  course  he  pursaes  is  absolatelj 
essential  for  the  protection  of  his  own  interests  and  those  of  society ;  and,  if  he  does 
so,  if  he  believes  that  there  is  no  other  method  of  counteracting  the  daogeroDS 
designs  of  wicked  men,  there  is  no  impropriety  in  his  taking  upon  himself  the 
character  of  informer.  The  government  are  justified  in  employing  spies,  and  a, 
person  so  employed  does  not  deserve  to  be  blamed  if  he  instigates  offences  no 
further  than  by  pretending  to  concur  with  the  perpetrators.  Under  such  circiim- 
stances  they  are  entirely  distioguished  in  fact  a«d  in  principle  from  accomplices.(<) 

Where  upon  an  indictment  against  two  prisoners  for  maliciously  shooting,  and 
against  a  third  as  an  accessory  after  the  fact,  a  person  proved  that  he  had  been  em- 
ployed by  the  accessory  to  remove  the  principals  out  of  the  way,  and  for  this  he  bad 
received  money,  and  had  hidden  the  principals  in  an  outhouse,  and  there  was  no 
corroboration  by  any  other  witness  as  to  these  facts ;  and  it  was  contended  that  as 
the  witness  was  an  accomplice  he  ought  to  be  corroborated ;  Gurney,  B.,  observed, 
in  summing  up,  that  ^^with  regard  to  the  necessity  of  confirming  an  accomplice 
much  might  depend  upon  the  nature  of  the  crime  in  question  :  it  was  for  the  jvj 
to  consider  whether  there  was  anything  in  the  witness's  conduct  to  warraat  their 
disbelieving  him/*(/) 

It  has  been  holdeu  that  the  fact  of  a  party  having  been  summarily  convicted  for 

poaching  in  the  night  under  the  9  Geo.  4,  c.  69,  s.  1,  does  not  dispense  with  the 

*fil  1 1  ^^^^s^^y  0^  producing  confirmatory  *evidence  of  his  testimony  when  pro- 

-l  duced  as  a  witness  against  his  companions  upon  an  indictment,  under  the 

9th  section  of  the  same  statute,  founded  up'^n  the  same  transaction.(tt) 

The  practice  of  requiring  confirmation  has  been  stated  not  to  extend  to  misde- 
meanors, (t?)  but  it  has  been  well  observed  that  there  appears  to  be  no  sound  reason 
for  such  a  distinction,(M')  and  the  case  of  Reg.  v.  Farl€r(x)  is  a  distinct  authority 
that  the  practice  does  extend  to  misdemeanors. 

Upon  a  review  of  the  cases,  the  utmost  that  can  properly  be  deduced  from  them 
seems  to  be  that  on  the  trial  of  a  prisoner,  against  whom  an  accomplice  appears  as 
a  witness,  there  should  be  (for  warranting  a  judge  in  advising  the  jury  to  give 
credit  to  such  a  witness,  and  to  warrant  the  jury  in  convicting)  some  confirmatoiy 
evidence,  that  is,  some  proof  independent  of  the  evidence  of  the  accomplice,  from 
which  it  may  bo  reasonably  inferred  that  the  prisoner  was  concerned  with  the  ac- 
complice in  the  commission  of  the  crime  And  on  the  trial  of  several  prisoners 
charged  as  being  jointly  concerned  in  a  crime  there  should  be  some  unimpeachable 
independent  evidence,  from  which  the  jury  may  reasonably  be  satisfied  that  the  ac- 
complice speaks  truly  as  to  all  the  prisoners,  and  that  they  were  all  jointly  con- 
cerned with  him.  But  it  would  be  going  much  too  far  to  bind  the  discretion  either 
of  a  judge  or  jury  by  any  fixed  rigid  rule  as  to  the  quantity  or  kind  of  confirmatory 
evidence  which  ought  to  be  given.  This,  however,  is  settled,  that  the  confirmation 
required  should  not  be  a  confirmation  merely  of  those  parts  of  the  narrative  which 
implicate  the  accomplice  alone,  and  which  may  be  true  without  involving  the  pn- 
soners  in  any  share  in  the  transaction  ^  but  such  a  corroboration  by  unimpeached 
evidence  as  may  satisfy  the  jury  that  those  persons  whom  he  charges  with  a  p*r^i" 
cipation  of  the  crime  were  in  truth,  as  he  represents,  his  confederates  and  associates 
in  guilt.(y) 

(«)  Reg.  I'.  MuUins,  3  Cox  C.  C.  526,  Maulc,  J.,  and  Wightman,  J. 

(f)  Hex  V.  Jarvis,  2  M.  k  Rob.  40.  In  Rex  v.  Durham,  1  Leach  478,  where  a  receirerwiii 
admitted  as  a  witness  against  some  burglars,  and  was  uncorroborated,  the  court  observed 
that  the  receiver  was  to  be  considered  rather  as  an  accessory  atler  the  fact  than  a0  *^ 
accomplice  in  the  facts;  but  this  distinction  seems  never  to  hare  been  acted  upon  in 'Y 
case,  and  the  case  in  which  it  was  taken  was  decided  on  the  authority  of  Rex  v.  Atwood, 
ante^  p.  6(i0,  on  the  ground  that  the  circumstance  of  his  being  aii  accomplice  weottobia 
credit  only,  and  that  his  evidence  might  be  left  to  the  jury,  although  it  was  entirely  J*"*' 
corroborated  :  see  Reg.  v,  Robinson,  anfCy  note  (m). 

(u)  Reg.  V.  Farler,  8  C.  A  P.  106  (34  E.  C.  L.  R.),  ante^  p.  603. 

(v)  Per  Gibbs,  Attorney-General,  in  Rex  v,  Jones,  31  How.  St.  Tr.  315. 

(it)  1  Phill.  Ev.  32,  note. 

(x)  Supra^  note  (u).  And  see  Reg.  v,  Boyes,  1  B.  A  S.  311  (101  B.  C.  L.  R.).  A»^  ^ 
608. 

(y)  1  Phill.  Ev.  37,  38. 
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Whether  the  evidence  brought  forward  to  confirm  the  accomplice  is  a  satisfactory 
nd  safficient  confirmation  is  a  question  which  the  jury  are  to  determine.(z) 

Where  an  accomplice  is  confirmed  as  to  some  of  the  prisoners,  but  not  as  to  all, 
le  jury  may  be  recommended  not  to  rely  on  his  testimony  as  to  the  latter,  but  to 
ive  it  credence  as  to  tbe  former.  In  a  case  of  great  importance  where  an  accom- 
lice  swearing  positively  to  several  prisoners  was  confirmed  as  to  some  and  not  con- 
rmed  as  to  others ;  Vaughan.  B.,  recommended  the  jury  to  acquit  the  latter,  and 
ley  were  accordingly  acquitted,  while  those  as  to  whom  the  accomplice  was  con- 
rmed  were  convicted  and  executed. (a) 

An  accomplice  is  a  competent  witness  for  his  associates  as  well  as  against  them. 
Ten  when  they  are  severally  indicted  for  the  same  offence,  whether  he  is  convicted 
r  not.(6)  Where  there  is  not  any  or  very  slight  evidence  against  one  of  several 
risoners  ^indicted  and  tried  together,  the  court  will  sometimes  direct  the  r-^/*^  n 
iry  to  give  their  verdict  as  to  him,  and  upon  their  acquittal  of  him  admit  *- 
ia  testimony  for  the  others.(c)  In  a  case  where  one  of  the  defendants  on  an  in- 
ictment  for  an  assault  submitted  and  was  fined,  and  paid  the  fine,  Pratt,  C.  J., 
lowed  him  to  be  a  witness  for  the  other,  considering  the  trial  at  an  end  with  re- 
)ect  to  him.(f/  )  But  on  a  joint  indictment  against  several  for  a  misdemeanor,  a 
sfendant  who  suffered  judgment  by  default  has  been  held  not  to  be  a  witness  for 
le  other  defendant8.(c)  Where,  however,  one  of  two  prisoners  charged  with 
ousebreaking  pleaded  guilty,  Coltman,  J.,  held  that  this  prisoner  might  be  called 
I  a  witness  by  the  other  prisoner  to  prove  that  he  was  not  present  at  the  commit- 
ig  of  the  offence ;(/)  and  in  another  case  Erie,  J.,  allowed  a  prisoner  who  pleaded 
ailty  to  an  indictment  for  uttering  a  forged  note,  and  against  whom  a  previous 
DDviction  was  proved,  to  be  called  as  a  witness  for  another  prisoner ;  but  he  was 
reriously  sentenced,  which  Erie,  J.,  considered  to  be  the  proper  cour8e.(^)^ 

Sec.  VIL  —  What  witnesBes  are  competent 

Bt  the  competency  of  a  witness  is  meant  his  admissibility  to  give  evidence ;  if  he 
s  incompetent  (of  which  the  court  is  to  judge)(a)  he  is  to  be  totally  excluded  from 
:iTiog  his  testimony ;  if  he  is  competent,  it  will  then  be  for  the  jury  to  decide 
rhether  his  evidence,  when  given,  is  entitled  to  credit. 

All  persons  are  admissible  witnesses  who  have  the  use  of  their  reason,  and  such 
eligious  belief  as  to  feel  the  obligation  of  an  oath,  and  who  are  not  interested  in 
he  manner  hereafler  mentioned.(6)  The  causes  of  incompetency,  therefore,  to  be 
sonsidercd  are — 1.  Defect  of  understandini^.  2.  Defect  of  religious  belief.  3. 
interest ;  and  therewith  of  the  incompetency  of  husband  and  wife. 


(j)  1  Phill.  Ev.  38. 

(a)  Rex  V.  Field,  Dick.  Q.  S.  520 ;  see  per  AldersoD,  in  Rex  v.  Wilkes,  ante^  p.  604. 

[b)  2  Stark.  Ev.  13;  2  Hale  P.  C.  280,  citing  the  case  of  Bilmore,  Gray,  and  Harbin,  2 
Abr.  685,  pi.  3 ;  Bath  and  Montague's  case,  cited  in  Lock  v.  Hayton,  Fortesc.  246. 

(e)  2  Hawk.  P.  C.  c.  46,  s.  98 ;  Rex  v.  Bedder,  1  Sid.  237  ;  2  Stark.  Ev.  13. 
{d)  Rex  V.  Fletcher,  1  Str.  633;  Rex  v.  Sherman,  Cas.  temp.  Hardw.  303;  I  Phill.  Ev.  68. 
[€)  Rex  V.  Latbne  and  others,  5  Esp.  N.  P.  C.  155 ;  but  this  case  has  been  doubted,  and, 
IS  it  should  seem,  on  very  good  grounds :  1  Phill.  Ev.  68. 
(/)  Reg.  V.  George,  C.  &  M    111.  (ff)  Reg.  v.  Jackson,  6  Cox  C.  C.  525. 

(a)  2  Hale  P.  C.  277. 

(b)  Per  Lawrence,  J.,  in  Jordaine  v.  Lashbrooke,  7  T.  R.  610. 

1  As  to  the  competency  of  co-defendants  for  each  other,  see  Moss  v.  State,  17  Ark. '327; 
Sute  V.  Stutts,  26  Mo.  307;  Marshall  v.  State,  8  Ind.  498;  Sloan  v.  State,  9  Ibid.  565; 
fiant  V.  State,  10  Ibid.  69;  Lemasters  v.  State,  Ibid.  391 ;  People  v.  Donnelly,  2  Parker  C. 
R.  182;  State  v.  Edwards,  19  Mo.  674;  M'Intyre  v.  People,  5  Selden  38;  Armestead  v. 
State,  18  Geo.  704 ;  Shay  v.  Comm.,  12  Casey  305  ;  Ellege  v.  State,  24  Texas  78;  State  v. 
Spencer,  15  Ind.  249;  Baker  v  United  States,  1  Miss.  207;  State  v.  Jones,  51  Maine  125; 
niley  ff.  Sute,  21  Texas  200 ;  People  v.  Newberry,  20  Cal.  439;  State  v.  Dumphey,  4  Min. 
138 ;  Sute  v.  O'Brien,  3  Vroom  414;  Sute  v.  Dunlap,  65  N.  C.  288 ;  State  v.  Bruner,  Ibid. 
164;  Sute  v.  Queen,  Ibid.  464;  Sute  v.  Young,  39  N.  H.  283;  Strawhern  v.  SUte,  37  Miss. 
t22 ;  Velosier  v.  Sute,  1  Head  45 ;  SUte  v.  Nash,  7  Clarke  347  ;  SUte  v.  Mooney,  1  Yerg. 
t51 ;  Jones  v.  Sute,  1  Geo.  617 ;  Brown  v.  State,  24  Ark.  620;  George  v,  Sute,  39  Miss. 
S70 ;  M*Kenzie  v.  Sute,  24  Ark.  636 ;  Grimm  v.  People,  14  Mich.  300. 
TOL.IIl. — 32 
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1.  Persons  ioconipetent  from  want  of  uDderstandiog.     Idiot8(c)  are  notadnuHi- 
ble  to  give  evidence.     By  the  word  ^^  idiot "  is  meant  a  fool  or  madman  from  bn 
nativity,  who  never  has  any  lucid  interval8.(r^  )     A  person  deaf  and  dumb  from  his 
nativity  (though  in  presumption  of  law  an  idiot),(e)  if  he  is  capable  of  conversing  bj 
signs,  and  has  a  proper  sense  of  the  obligation  of  an  oath,  may  be  admitted  as  a 
witness  and  examined  with  the  assistance  of  an  interpreter.(/)*     But  however  in- 
telligent and  capable  of  communicating  and  receiving  information  by  signs  be  maj 
*fi1  H1  ^^'  ^^  (^^i^D^t  ^6  ^admitted  as  a  witness  if  it  does  not  appear  that  he  clearly 
^  understands  the  nature  of  an  oath.(r/)     So  lunatics  are  incompetent;  tliatia, 
persons  usually  mad,  but  if  they  have  intervals  of  rea8on(A)  they  are  competent 
during  those  times.(t^     And  in  such  cases  it  is  for  the  judge  to  determine  whether 
the  insane  person  has  the  sense  of  religion  in  his  mind,  and  whether  he  understands 
the  nature  and  the  sanction  of  an  oath,  and  then  the  jury  are  to  decide  on  the 
credibility  and  the  weight  of  his  evidence.(y)     With  respect  to  children,  the  rnle 
now  seems  to  be  that  their  competency  does  not  depend  on  their  age,  but  that  a 
child  of  any  age  may  be  examined,  if  capable  of  distinguishing  between  good  and 
evil  'j(k)  but  whatever  be  its  age,  it  cannot  be  examined  without  being  8Wom.(/)" 
Whether  the  infant  be  competent  or  not  is  a  question  for  the  discretion  of  the 
court.(7ri)     Before  a  child  is  examined  the  judge  must  be  satisfied  that  the  child 
feels  the  binding  obligation  of  an  oath  from  the  general  course  of  its  religious  eda- 
cation.     The  eifect  of  the  oath  upon  the  conscience  of  the  child  should  arise  from 
religious  feelings  of  a  permanent  nature,  and  not  merely  from  instrucdons,  confined 
to  the  nature  of  an  oath,  recently  communicated  to  it  for  the  purposes  of  a  trial 
Where,  therefore,  on  on  indictment  for  murder  it  appeared  that,  previous  to  the  hap- 
pening of  the  circumstances,  to  which  a  child  came  to  speak,  she  had  had  no  religioos 
educiition  whatever,  and  had  never  heard  of  a  future  state,  and  she  had  been  twice 
visited  by  a  clergyman  who  had  given  her  some  instruction  as  to  the  nature  and 
obligation  of  an  oath,  but  she  had  no  intelligence  as  to  religion  or  a  future  state  at 
the  time  of  trial ;  her  testimony  was  rejected.(7i)     There  is  no  difference  in  respect 

(c)  Com.  Dig.  TestmoigQ,  A.  1.  (d)  See  antej  vol.  1,  p.  11. 

(e)  Ibid.  (/)  Ruston's  case,  1  Leach  C.  C.  408. 

{g)  Reg.  V.  O'Brien,  1  Cox  C.  C.  185,  Jackson,  J. 

(A)  Anie^  vol.  1,  p.  12.  (t)  Com.  Dig.  Testmoign,  A.  1. 

U)  R**g-  V.  Hill,  2  Den.  C.  C.  254.     See  this  case,  pott^  p.  636. 

{k)  Ante,  vol.  1,  p.  931.  By  such  capability  must  be  understood  a  belief  in  God,  or  in 
a  future  state  of  rewards  and  punishments  ;  from  which  the  court  may  be  satisfied  that  the 
witness  entertains  a  proper  sense  of  the  danger  and  impiety  of  falsehood  :  Ibid.  *'  It  cer- 
tainly is  not  law  that  a  child  under  seven  cannot  be  examined  as  a  witness.  If  he  shows 
sufficicut  capacity  on  examination,  a  judge  would  allow  him  to  be  sworn:"  per  Aldersoo, 
B.,  Reg.  V.  Perkins,  2  Moo.  C.  C.  R.  135. 

(/)  See  further  on  this  subject,  ante,  vol.  1,  p.  931. 

(m)  1  Stark.  Ev.  94. 

\n)  Rex  V.  Williams,  7  CAP.  321  (32  E.  C.  L.  R.),  Patteson,  J.  In  Reg.  p.  Holmes,  2 
F.  k  F.  788,  Wightman,  J.,  seems  to  have  thought  it  sufficient  to  allow  acbildof  siijeArs 
old  to  be  «worn,  that  to  the  question,  "  Is  it  a  good  or  bad  thing  to  tell  a  lie?"  the  child 
answered,  *' A  bad  thing."     But  the  following  questions  and  answers  were  also  pat  sud 

'  State  V.  De  Wolf,  8  Conn.  98.  Where,  on  an  indictment  for  rape,  the  injured  person 
is  of  sufficient  age,  though  weak  understanding,  but  is  unable  to  talk,  and  can  coanDOB'' 
cate  and  receive  ideas  only  by  signs,  she  may  yet  be  sworn  as  a  witness  and  examined, 
through  the  medium  of  a  person  who  can  understand  her,  who  is  to  be  sworn  to  interpret 
between  her  and  the  court  and  jury :  People  v.  M'Gee,  1  Denio  19. 

'  The  testimony  of  an  infant  of  seven  years,  corroborated  by  circumstances,  held  sulB* 
cient  to  justify  a  conviction  of  a  capital  oifence.  The  credibility  of  such  witness  is  lei^ 
properly  to  the  jury:  State  v.  Le  Blanc,  3  Brev.  339.  A  child  of  any  age  capable  of  dis- 
tinguishing between  good  and  evil,  may  be  examined  on  oath  ;  and  the  credit  dae  to  his 
statements,  is  to  be  submitted  to  the  consideration  of  the  jury,  who  should  regard  theagfi 
the  understanding,  and  the  sense  of  accountability  for  moral  conduct  in  coming  to  theu 
conclusion:  Slate  v.  Whittier,  21  Maine  341. 

See  further  Washburne  v.  People,  10  Mich.  372  ;  People  v.  Bernal,  10  Cal.  66;  Suie  »• 
Denis,  19  La.  Ann.  119 ;  Flanagan  v.  State,  25  Ark.  92  ;  Warner  v.  State,  Ibid.  447}  CoBi>- 
r.  Cary,  2  Brews.  404. 

The  court  is  the  exclusive  judge  whether  a  witness  understands  the  obligation  of  »d  o*v 
and  has  intelligence  sufficient  to  give  evidence :  State  v.  Perry,  Baibee  (Liawj  33U. 
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of  the  competency  of  children  between  capital  cases  and  misdemeanors. (o)     Where 
the  child  has  appeared  not  sufficiently  to  understand  the  nature  and  obligation  of  an 
oath,  judges  have  often  thought  it  necessary  for  the  purposes  of  justice  to  put  off 
the  trial  of  a  prisoner,  directing  that  the  child  in  the  meantime  should  be  properly 
instructed. (/>)     It  is  entirely  in  the  discretion  of  the  court  whether  the  trial  should 
be  postponed  for  this  purpose  or  not;  and  where  the  want  of  understanding  the 
nature  and  obligation  of  an  oath  arose  from  no  neglect,  but  from  *the  child  ri^c-iA 
being  only  six  years  old,  and  therefore  being  too  young  to  have  been  taught,   ^ 
Pollock,  C.  B.,  refused  to  postpone  the  trial,  as  he  doubted  whether  the  loss  in  point 
of  memory  would  not  more  than  countervail  the  gain  in  point  of  religious  educa- 
tion.(9)     But  an  application  to  postpone  the  trial  on  this  ground  ou«;ht  properly  to 
be  made  before  the  child  is  examined  by  the  grand  jury,  or,  at  all  events,  before 
the  trial  has  commenced ;  for  if  the  jury  are  sworn,  and  the  prisoner  is  put  upon 
his  trial  before  the  incompetency  of  the  witness  is  discovered,  the  judge  cannot 
discharge  the  jury,  but  should  direct  an  acquittal. (r)     When  the  child  is  incom- 
petent to  be  sworn,  the  account  which  it  has  given  of  the  transaction  to  others  is 
ioadmi8sible.(x) 

2.  Of  incompetency  from  defect  of  relijrious  belief.  The  rule  as  now  settled 
appears  to  be,  that  as  far  as  regards  this  kind  of  incompetency,  infidels  of  this  and 
all  other  countries,  who  yet  believe  in  a  God,  the  avenger  of  falsehood,  are  admissible 
S0  witnesses,  and  the  only  persons  incompetent  are  those  who  do  not  believe  in  a 
God,  the  dispenser  of  future  rewards  and  punishments  ){t)  and  it  should  seem  that 
it  makes  no  difference  whether  the  belief  is  that  such  dispensation  is  to  take  place 
in  a  present  or  in  a  future  state  of  existence.  ^'  Such  infidels,''  says  Lord  C.  J. 
Willes,  in  the  case  of  Omichund  and  Barker^(u)  "  who  either  do  not  believe  a  God, 
or,  if  they  do,  do  not  think  that  he  will  either  reward  or  punish  them  in  this  world 
or  ill  the  nt'Xt.  cannot  be  witnesses  in  any  case,  nor  under  any  circumstances — for 
this  plain  reason,  because  an  oath  cannot  possibly  be  any  tie  or  obligation  to  them/'^ 

^ven  :  *•  Do  you  say  your  prayers?''  "  Yes."  "  What  becomes  of  a  person  who  tells  lies  ?" 
^^  If  he  tells  lies  he  will  go  to  the  wicked  fire ;"  and  the  child  was  then  sworn.  And 
VTightman,  J.,  admitted  a  child  of  about  the  same  age,  who  answered  the  question,  '*  Is  it 
a  good  or  bad  thing  to  tell  a  lie?"  by  saying  it  was  a  bad  thing :  Anonymous  in  the  note, 
Ibid. 

(o)  Rex  V.  Travers,  2  Stra   700. 

t p)  Ante.,  vol.  1,  p.  931  ;  1  Fliill.  Ev.  5.  But  this  must  not  be  done  in  order  that  an 
fiduit  may  become  capHble :  Ibid,  post^  p.  617. 

(q)  Reg.  V.  Nicholas,  2  C.  &  K.  246  (61  E.  C.  L.  R.),  Pollock,  C.  B.,  observed  that  he 
could  eisily  conceive  that  there  might  be  cases  where  the  intellect  of  the  child  was  much 
more  ripened,  as  in  the  cases  of  children  of  nine,  ten,  or  twelve  years  old,  where  their 
education  bad  been  so  utterly  neglected  that  they  were  wholly  ignorant  on  religious  sub- 
jects ;  and  in  these  cases  a  postponement  of  the  trial  might  be  very  proper. 

(r)  1  Phill.  Kv.  5,  citing  Rex  v.  W&de,  posi^  p.  617. 

(#)  Keg.  V.  Nicholas,  2  C.  &  K.  246  (61  E.  C.  L.  R.) ;  1  Phill.  Ev.  5. 

{t)  1  Phill.  Ev.  10.  (tt)  Willes's  Rep.  549. 

1  Any  person  who  believes  in  the  existence  of  a  God,  or  a  Supreme  Being,  who  is  the 
just  mural  Governor  of  the  universe,  who  will,  either  in  this  life  or  the  next,  reward  vir- 
tue and  punish  vice,  and  who  feels  that  an  oath  will  be  binding  upon  his  conscience,  can- 
not be  excluded  from  giving  testimony  on  the  ground  of  his  religious  belief:  Arnold  v. 
Estate  ol  Arnold,  13  Verm.  362.  The  true  test  of  a  witness's  competency  on  the  ground 
of  his  religious  principles  is,  whether  he  believes  in  the  existence  of  a  God  who  will  pun- 
ish him  if  he  swears  falsely  ;  and  within  this  rule  are  comprehended  those  who  believe 
future  punishments  not  to  be  eternal :  Cubbison  v.  McCreary,  2  W.  &  S.  262.  One  who 
believes  in  the  existence  of  a  God,  and  that  an  oath  is  binding  on  the  conscience,  is  a  com- 
petent witness,  though  he  does  not  believe  in  a  future  state  of  rewards  and  punishments  : 
Brock  V.  Milligan,  10  Ohio  121.  To  show  a  witness's  incompetency,  from  a  defect  of  re- 
ligions belief,  his  conversations  or  declarations  on  religious  topics  are  admissible:  Bar- 
tbelemy  et  al.  v.  The  People,  2  Hill  248.  A  witness's  belief  may  be  proved  by  evidence  of 
hii  declarations  ;  and  his  own  assertion  of  a  change  of  belief,  made  at  the  time  he  is  offered 
to  be  sworn,  will  not  restore  him  to  competency :  State  v.  Townsend,  2  Marring.  643.  An 
acknowledgment  of  belief  in  God  and  his  providence,  is  sufficient  to  establish  the  compe- 
tency of  a  witness  who  has  been  objected  to  on  account  of  defective  religions  belief:  Jones 
t.  Uarrii,  1  ^Strobb.  160.  A  witness,  to  be  competent,  must  believe  in  God  and  in  rewards 
and  panishmenu.    If  these  be  inflicted  in  this  life,  he  is  competent :  U.  S.  v,  Kennedy,  3 
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Where  a  plaintiff  being  called  as  a  witness  was  sworn  on  the  voire  dire,  and 
questioned  and  answered  as  follows: — **Do  you  believe  in  a  God?" — "I  do  not," 
*•  Do  you  believe  in  the  obligation  of  an  oath  ?" — "  I  believe  my  word  is  my  bond." 
"  Do  you  believe  that  there  is  an  obligation  attached  to  the  oath  ?" — **I  do  not 
believe  in  an  obligation  of  an  oath  any  more  than  on  that  of  my  word."  "  Do  yoa 
believe  in  a  future  state  of  rewards  and  punishments?" — "I  do  not,"  "Doyoo 
believe  that  you  are  bound  to  speak  the  truth  ?" — "  I  do."  "  Do  you  believe  you 
are  responsible  if  you  tell  a  falsehood  ?" — "  I  do,  to  my  follow  men  and  to  my  own 
conscience."  *•  Do  you  believe  in  a  moral  obligation  to  speak  the  truth  ?" — "  I  da" 
"  Do  you  believe  that  you  are  morally  bound  to  speak  the  truth  by  the  solemn  declan- 
tion  you  have  taken  ?" — "  I  do."  It  was  held  that  the  judge  rightly  refused  to 
permit  her  to  be  examined.(y) 

The  proper  method,  however,  of  administering  the  oath  must  vary  aooording  to 
that  which  the  proposed  witness  himself  considers  most  obligatory  \{w)  for,  as  the 
*fil  f\l  P^T^^®  '®  *^  ^^^^  ^*^  conscience,  every  man  of  every  religion  should  be 
-'  bound  by  that  form  *which  he  himself  thinks  will  bind  his  own  oonsdeDee 
mogt."(x)*  Therefore,  a  Mahometan  should  be  sworn  on  the  Alcoran  ;(y)  a  Jew  on 
the  Pentateuch,  with  his  head  covered  ](z)  a  Gentoo  according  to  his  pecoliar 
forms.(a)  So  a  witness  professing  Christianity,  but  declining  to  sweat  on  the  New 
Testament,  was  allowed  to  be  sworn  on  the  Old  Testament,  upon  stating  that  be 
should  consider  such  oath  binding  on  his  conscience. (6)     By  the  law  of  Denmuk 

(v)  Madan  v.  Catanach,  7  H.  &  N.  360.  (w)  Willes's  Rep.  649. 

(z)  By  Lord  Mansfield  in  AtcbesoQ  v.  Everitt,  Cowp.  389.  And  see  Miller  9.  Salomaoi, 
7  Exch.  R.  475. 

(,v)  Morgan's  case,  1  Leach  54. 

(z)  Omichund  v.  Barker,  Willes  543 ;  1  Phill.  Ev.  9. 

(a)  1  Phill.  Ev.  0  ;  1  Chit.  Crim.  L.  591. 

(b)  Edmonds  v.  Rowe,  R.  k  M.  N.  P.  R.  77,  Bosanqaet,  Serjt. 

M'Lean  175.  In  Virginia,  no  person  is  incapacitated  from  being  a  witness  on  account  of 
his  religious  belief:  Perry's  case,  3  Gratt.  632.  The  want  of  religions  belief  cannot  be 
shown  by  examination  of  the  witness  himself:  Comm.  v.  Smith,  2  Gray  516. 

For  other  cases  upon  the  question  of  incompetency  from  want  of  religions  belief,  tH 
State  V.  Townscnd,  2  Harriug.  543;  Harrel  v.  State,  1  Head  125;  Donnelly  v.  Sute,  3 
Dutch.  4G3,  601  ;  Shaw  v.  Moon,  4  Jones  (Law)  25  ;  Central  R.  R.  Co.  v.  Rockafellow,  17 
111.  541 ;  Comm.  v.  Burke,  82  Mass.  33 ;  Comm.  v.  Winnemore,  2  Brews.  378;  M'Faddea  r. 
Comm.,  11  Harris  12  ;  Blair  v.  Seaver,  2  Casey  274. 

In  Massaehusetts,  disbelief  of  a  future  state  of  existence  merely  affects  the  credibility 
of  a  witness  :  Hunscom  v.  Hunscom,  15  Mass.  R.  184. 

In  Connecticut  it  was  decided  (Peters,  J.,  dissenting),  that  those  who  belieTe  in  i  God, 
and  in  rewards  and  punishment  in  this  world  only,  are  not  competent  witnessei:  Atwood 
V.  Welton,  7  Conn.  R.  66.  See  also  Curtiss  v.  Strong,  4  Day  51.  The  legislatare  of  tb*t 
State  has  since  enacted  that  such  persons  shall  be  received  as  witnesses. 

In  New  York,  Spencer,  C.  J.,  expressly  asserted  (in  conformity  to  what  is  foaod  in  most 
of  the  books),  that  belief  in  a  God,  and  a  future  state  of  rewards  and  punishments,  or 
some  accountability  after  death,  are  indispensable  to  render  a  person  competent  to  testify 
in  a  court  of  justice  :  Jackson  v.  Girdley,  18  Johns.  98.  The  same  is  said  by  the  judge  who 
gave  the  opinion  of  the  court  of  South  Carolina,  in  The  State  v.  Petty,  1  Harper  62. 

In  Wakefield  v.  Ross,  5  Mason  19,  the  court  say  that  persons  who  do  not  beliere  in 
the  existence  of  a  God,  or  of  a  future  state,  or  who  have  no  religions  belief,  are  not  enti- 
tied  to  be  sworn  witnesses.  This  was  the  point  adjudged  in  4  Day,  and  18  Johns. 
ubi  sup. 

One  who  believes  in  the  existence  of  a  God,  who  will  punish  him  if  he  swears  fidselji 
is  a  competent  witness,  though  he  does  not  believe  that  future  punishment  will  be  et«^ 
nal :  Butts  v.  Swartwood,  2  Cowen  431. 

Two  of  the  judges  of  the  circuit  court  of  New  York  have  severally  held  a  person  to  be  » 
competent  witness,  who  believes  in  a  God,  and  in  rewards  and  punishments  dispensed  bjr 
Ilim  in  this  world  only :  People  v.  Mattcson,  2  Cowen  433,  note ;  Anon.,  lb.,  573,  note. 

1  All  witnesses  are  to  be  sworn  in  such  a  way  as  to  bind  their  consciences:  Arnold  ff> 
Estate  of  Arnold,  13  Verm.  326 ;  Curtiss  v.  Strong,  4  Day  51.  A  witness  who  has  no  ob- 
jection to  be  sworn,  may  not  be  affirmed :  Williamson  v.  Carroll,  1  Harrison  271.  The 
common  law  recognizes  any  mode  of  swearing  a  witness  that  the  witness  belieres  to  be 
binding  on  his  conscience.  An  oath  administered  by  holding  np  the  hand,  althoagh  the 
Gospels  were  not  presented  to  the  witness,  and  he  did  not  declare  that  be  had  consc^ 
tiouB  scruples  against  being  sworn  on  the  Gospels,  no  objection  being  made  by  the  F*" 
soner  at  the  time,  was  held  legal  and  valid  :  Baxter  v.  People,  2  Qilmaa  578. 
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.n  oath  is  taken  in  all  judicial  proceedings  by  holding  up  three  fingers  of  the  right 
land,  to  indicate  the  three  persons  of  the  Holy  Trinity,  and  promising  to  speak  the 
rath.(c)  But  although  "^it  is  highly  desirable  that  a  witness  should  be  r^c^i^^ 
worn  according  to  the  form  which  he  considers  most  binding  on  himself,  *- 

(e)  Boelen  v.  Melladew,  10  C.  k  B.  898  (70  E.  C.  L.  R.).  There  is  do  doabt  that  this  is 
he  most  aDcient  form  of  taking  an  oath,  and  it  is  equally  clear  that  it  originated  from  the 
act  that  the  sacred  name  of  Jehovah  was  never  uttered  by  any  Jew,  except  the  High 
^riest,  and  by  him  only  once  in  the  year;  Lee's  Hebr.  Gram.  28.  Lee  there  says,  '*  This 
B  a  mere  Jewish  superstition,  derived  from  a  considerable  antiquity."  It  is,  however,  as 
»ld  aa  the  3d  Chapter  of  Genesis :  for  there  throughout  the  conversation  between  Eve  and 
be  serpent  the  word  Jehovah  is  omitted,  and  Elohim  alone  used  in  the  Hebrew,  although 
mmediately  before  and  immediately  after  that  conversation  Jehovah  Elohim  are  used, 
kod  that,  too,  in  the  same  narrative ;  and  the  only  assignable  reason  for  the  omission  of 
fehovah  in  the  conversation  itself  is,  that  that  sacred  name  was  then  never  uttered  in 
peaking.  The  first  instance  in  which  an  oath  is  mentioned  in  the  Bible  is  Gen.  14,  v.  22, 
rhicb  ought  to  be  translated,  *'  I  have  lifted  up  my  hand  to  Jehovah ;"  but  the  like  ex- 
iression  occurs  frequently  afterwards  in  the  original,  though  sometimes  it  is  otherwise 
ranslated  in  our  version.  In  Moore's  Lott  Tribes  of  the  Saxons  of  the  East  and  West,  p. 
134,  it  is  stated  that  the  High  Priest  of  the  Jews,  in  order  to  signify  the  name  of  Jehovah, 
ras  accustomed  to  hold  his  hand  aloft  with  three  fingers  extended  in  a  manner,  of  which 
le  gives  a  figure,  in  which  the  thumb  is  represented  as  holding  down  the  little  finger, 
rhilst  the  other  three  fingers  are  extended.  A  more  appropriate  emblem  of  the  Holy 
Prinity  could  not  have  been  devised,  and  when  the  hand  was  held  up  on  high  in  this  posi- 
ion,  a  more  significant  mode  of  appealing  to  the  Holy  Trinity  could  not  have  been 
idopted,  even  though  the  person  so  holding  up  his  hand  uttered  no  name.  Nor  can  it  be 
loabted  that  this  is  the  form  of  swearing  so  frequently  mentioned  in  the  Old  Testament, 
inder  the  significant  expression  of  holding  up  the  hand  to  Jehovah.  A  very  remarkable 
iistinction  exists  between  the  manner  in  which  English  and  South  Welsh  witnesses  now- 
i-days  take  the  book  at  the  time  when  they  are  sworn.  An  English  witness  always  places 
lis  fingers  under,  and  his  thumb  at  the  top  of  the  book.  A  Welsh  witness,  on  the  con- 
trary, places  his  three  fingers  at  the  top,  and  his  thumb  under  the  book,  whilst  his  little 
inger  does  not  touch  the  book  at  all.  And  I  have  often  observed  witnesses  in  the  box 
et  the  book  remain  on  the  top  of  the  box  with  their  three  fingers  upon  the  book  until  the 
4me  to  kiss  it  arrived,  when  they  raised  it  from  the  box  to  their  lips.  Now  no  doubt  this 
sractice  originated  from  the  ancient  form  of  taking  the  oath  with  the  hand  raised  in  the 
manner  above  described,  and  which,  in  process  of  time,  was  changed  first  to  laying  the 
ihree  fingers  upon  the  book,  and  so  taking  the  oaih,  and  afterwards  to  raising  the  book 
ind  kissing  it.  There  is  no  doubt  that  originally  an  oath  was  taken  without  touching 
injthing;  and  Selden,  vol.  2,  p.  1467,  plainly  shows  that  such  was  the  custom  among  the 
farlj  Christians,  but  he  also  shows  that  the  custom  of  touching  the  book  was  derived 
from  the  Pagans.  Inolevit  vero  tandem,  ut  quemadmodum  Pagani  sacris  ac  mysteriis 
iliqao  suis  aut  tactis  aut  pra^sentibus  jurari  solebant,  ita  solemniora  Christianorum  jura- 
nenta  fitrent,  aut  tactis  sacrosanctis  evaugeliis,  aut  inspectis,  aut  in  eorum  praesentitlmanu 
id  pectus  admot&,  sublatA  aut  protensA ;  atque  id  corporaliter  sen  personaliter  juramentum 
[>rflB8tari  dictum  est,  ut  ab  juramentis  per  epistolam,  aut  in  scriptis  solummodo  praestitis 
listingueretur,  inde  in  vulgi  passim  ore  ^<  upon  my  corporal  oath."  Here  we  clearly  see 
ibe  origin  of  the  laying  the  hand  upon  the  book,  and  how  it  came  to  pass  that  it  was  and 
itill  is  considered  an  essential  part  of  the  English  oath.  See  3  Inst.  165 ;  Jacob's  Law  D. 
Oath)  ;  2  Hale  P.  C.  279.  In  1657  Dr.  Owen  (a  name  that  savors  of  Wales),  vice-chan- 
:eUor  of  Oxford,  being  a  witness  for  the  plaintiff  in  a  cause,  refused  to  be  sworn  in  the 
ttual  manner y  by  laying  his  right  hand  upon  the  book,  and  by  kissing  it  afterwards^  but  he  caused 
;he  book  to  be  held  open  before  him,  and  he  raised  his  right  hand ;  whereon  the  jury 
)rayed  the  direction  of  the  court  whether  they  ought  to  weigh  such  evidence  as  strongly 
li  the  evidence  of  another  witness ;  Glyn,  0.  J  ,  answered  that,  in  his  opinion,  h«^  had 
laken  as  strong  an  oath  us  any  other  of  the  witnesses ;  but  he  added  that  if  he  himself 
irere  to  be  sworn,  he  would  lay  his  right  hand  upon  the  book  itself  (il  voilt  deponer  sa 
naine  dexter  sur  le  liver  mesme) :  Colt  v,  Dutton,  2  Sid.  II.  6.  Indeed,  the  invariable 
practice  of  requiring  a  witness  to  take  off  his  glove  shows  that  touching  the  book  with 
the  hand  is  considered  the  essential  thing.  1  have  not  met  with  an  instance  where  any 
notice  is  taken  of  the  manner  of  holding  up  the  hand  in  England,  but  the  three  fingers 
only  may  have  been  holden  up,  and  the  tact  not  noticed,  just  as  the  manner  in  which  the 
Vfelsh  take  the  book  was  (as  far  as  I  am  aware)  unnoticed  till  I  drew  attention  to  it.  A 
clergyman,  who  is  a  native  of  Wales,  informed  me  that  the  laying  of  the  three  fingers  upon 
the  book  is  intended  to  indicate  the  Holy  Triuity,  and  that  he  was  so  taught  at  school ; 
ind  this  is  fortified  by  the  Danish  oath,  and  leaves  no  reasonable  doubt  how  the  Welsh 
enitom  arose,  viz.  that  originally  the  three  fingers  were  held  up,  and  afterwards  the  prac- 
tice was  altered  to  laying  them  on  the  book,  and  lastly  to  raising  the  book  W^^  the 
Sagert  so  placed  apon  it.  More  information  on  the  subject  of  oaths  may  be  f|p|d  in 
Votes  and  Queriet^  vol.  8,  p.  364,  471,  605 ;  vol.  9,  p.  45,  61,  403  ,-  vol.  10,  p.  271 ;  Tbi.  11, 
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yet,  if  he  has  taken  the  oath  in  the  usual  form  administered  in  our  courts  of  law, 
without  ohjectinf^  to  it,  and  upon  heing  questioned  whether  he  considers  the  oath 
he  has  taken  as  binding  on  his  conscience,  he  answers  in  the  affirmative,  he  caonot 
then  be  further  asked  whether  there  be  any  other  mode  of  swearing  more  binding 
on  his  conscience  than  that  ho  has  already  used.(cf )  For  if  the.  witness  says  he 
ooubiders  the  oath  as  binding  on  his  conscience,  he  does,  in  effect,  affirm  that  in 
taking  that  oath  he  has  called  his  God  to  witness  that  what  he  shall  say  will  be  the 
truth,  and  that  he  has  imprecated  the  Divine  vengeance  on  his  head  if  what  he 
shall  afterwards  say  is  false,  and,  having  done  that,  it  is  perfectly  unnecessary  and 
irrelevant  to  ask  any  further  questions. (e)  And  so  where  a  negro,  who  was  called 
as  a  witness,  stated  before  he  was  sworn  that  he  was  a  Christian,  and  had  been  bap- 
tized, it  was  held  that  he  ought  to  be  sworn  without  any  other  question  being 
asked.(/) 

The  intercourse  of  nations  must  frequently  give  rise  to  the  necessity  of  the  8aD^ 
tion  of  an  oath  in  matters  that  concern  both  :  sometimes  with  reference  to  treaties 
into  which  they  may  enter,  sometimes  with  reference  to  the  administration  of 
criminal  or  civil  justice :  the  sanction  of  an  oath,  if  valid  at  the  place  where  taken, 
ought  to  be  considered  valid  everywhere ;  just  as  marriage  valid  at  the  place  where 
celebrated  is  (generally  speaking)  valid  everywhere  else:  and  as  an  oath  is  the  per- 
sonal act  of  the  party  taking  it,  if  a  witness  be  in  a  foreign  land,  his  oath  ought  to 
be  received  as  it  would  be  received  in  his  own  country.  In  fact,  a  judicial  oath 
(for  justice  is  of  all  countries  and  climes)  is  governed  by  the  law  of  nations:  bat  an 
*fil71  ^"^^  ^^  office  or  of  qualification  is  governed  by  *the  municipal  laws  of  the 
-I  state  which  requires  it  to  be  taken,  and  by  those  laws  alone.(^)  And  in  the 
case  of  oaths  of  office  or  of  qualification,  where  the  very  form  of  the  oath  as  well 
as  the  oath  itself  is  prescribed  by  the  legislature,  there  the  directions  of  the  legis* 
lature  must  be  literally  followed,  and  the  oath  must,  and  can  only  lawfully,  be  taken 
in  the  prescribed  form,  until  that  form  be  altered  by  the  same  authority  whieh 
appointed  it.(/i) 

The  1  &  2  Vict.  c.  105,  enacts,  that  ^Mn  all  cases  in  which  an  oath  may  lawfoUj 
be  and  shall  have  been  administered  to  any  person,  either  as  a  juryman  or  as  a  wit- 
ness, or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  any  court  of  law  or 
equity  in  the  United  Kingdom,  or  on  appointment  to  any  office  or  employment,  or 
on  any  occasion  whatever,  such  person  is  bound  by  the  oath  administered :  provided 
the  8ame  shall  have  been  administered  in  such  form  and  with  such  ceremonies  aa 
such  person  may  declare  to  be  binding;  and  every  such  person,  in  case  of  wilfnl 
false  swearing,  may  be  convicted  of  the  crime  of  perjury,  in  the  same  manner  as  if 
the  oath  had  been  administered  in  the  form  and  with  the  ceremonies  most  commonly 
adopted." 

The  proper  method  of  examining  a  witness,  if  the  examination  tends  merely  to 
try  his  competency  in  respect  to  religious  principle,  is  not  to  question  him  as  to  his 
particular  opinions  (as  whether  he  believes  in  Jesus  Christ),  but  to  inquire  whether 
he  believes  in  the  existence  of  a  God,  the  obligation  of  an  oath,  and  a  future  state 
of  rewards  and  punishments  :(i)  but  if  the  examination  be  previous  to  swearing  the 

p.  232  (Ist  Ser.) ;  and  vol.  2  p.  p.  293  (3d  Ser.).  The  Arabic  version  accurately  renders 
the  Hebrew  word  for  word  as  to  boldinfj;  up  the  hand,  but  I  have  been  unable  to  discorer 
whether  that  be  a  mere  verbal  translation  like  our  own,  or  whether  it  representa  the  mode 
in  which  the  Arabs  have  at  any  time  taken  an  oath. 

(d)  The  Queen's  case,  2  B.  &  B.  285  (6  E.  C.  L.  R.). 

{e)  Ibid.  See  also  Sells  v.  Hoare,  3  B.  &  B.  232  (7  E.  C.  L.  R.),  where,  on  an  appHca* 
tion  for  a  new  trial,  it  appeared  that  a  witness  who  had  been  sworn  as  a  Ghristiao,  oa  tlie 
Gospels,  was  a  Jew ;  and  the  court  refused  to  grant  a  rale,  being  unanimously  of  opioioa 
that  the  oath  as  taken  was  binding  on  t&e  witness  both  as  a  moral  and  religioas  obligttioD: 
and  Richardson,  J.,  observed,  that  if  the  witness  had  sworn  falseljr,  he  might  be  conricted 
of  perjury  under  the  oath  he  had  taken. 

(/)  Reg.  V.  Serva,  2  C.  &  K.  53  (61  E.  C.  L.  R.),  Piatt,  B. 

{ff)  Per  Pollock,  C.  B.     Miller  v.  Salomons,  7  Exch.  R.  475. 

(A)  Per  Aldersou,  B.     Ibid. 

{»)  Rex  V.  Taylor,  Peake  N.  P.  C.  11,  by  BuUer,  J.,  1  Phill.  Ev.  11;  and  according  to  the 
judgment  of  Willes,  C.  J.,  in  Omichund  v.  Barker,  Willes  641,  ante,  p.  615,  it  seems  W' 
ficicut  if  the  witness  believes  in  such  a  state  either  in  this  world  or  the  next. 
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vitoess,  for  the  purpose  of  ascertaining  what  forjn  of  administering  the  oath  will  he 
moKt  proper,  as  most  hindingon  the  witness's  conscience,  it  is  said  to  he  not  irregular 
U>  examine  him  as  to  his  opinions ;  as  whether  he  bcHeves  in  the  Gospels  on  which 
be  is  about  to  be  sworn. (y)  If  a  material  witness,  who  is  an  adult,  and  of  sufficient 
iDtellect,  has  no  idea  of  a  future  state  of  rewards  and  punishments,  it  is  no(  proper 
to  discharge  the  jury,  and  postpone  the  trial,  in  order  that  the  witness  may  have  an 
opportunity  of  being  instructed  upon  that  subject  before  the  next  assizes,  as  may  be 
ione  io  the  case  of  a  child. (A;) 

Quakers  were  formerly  excluded  from  giving  evidence,  not  indeed  from  defect  of 
religious  principle,  but  owing  to  their  refusal,  upon  religious  scruples,  to  take  any 
nth  at  all.(Z)     But  this  disability  is  now  entirely  removed. 

The  9  Geo.  4,  c  32,  s.  1,  reciting  that  ^'  it  is  expedient  that  Quakers  and  Moravians 
ibould  be  allowed  to  give  evidence  upon  *their  solemn  affirmation  in  all  cases,  p^/*^  r^ 
Timinal  as  well  as  civil,*'  enacts,  that  '^  every  Quaker  or  Moravian,  who  shall  ^ 
)e  required  to  give  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  instead 
)f  taking  an  oath  in  the  usual  form,  be  permitted  to  make  his  or  her  solemn  affirma- 
ioo  or  declaration  in  the  words  following,  that  is  to  say :  *  I,  A.  B.,  do  solemnly, 
liocerely,  and  truly  declare  and  affirm ;'  which  said  affirmation  or  declaration  shall 
)e  of  the  same  force  and  effect  in  all  courts  of  justice,  and  other  places  where  by 
aw  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had  taken  an  oath  in  the 
uBnal  form."(»i) 

The  3  &  4  Will.  4,  c.  49,  s.  1,  enacts,  that  "every  person  of  the  persuasion  of 
he  people  called  Quakers,  and  every  Moravian,  be  permitted  to  make  his  or  her 
lolemn  affirmation  or  declaration,  instead  of  taking  an  oath,  in  all  places  and  for  all 
>urposes  whatsoever,  where  an  oath  is  or  shall  be  required  either  by  the  common 
aw,  or  by  any  Act  of  Parliament  already  made,  or  hereafter  to  be  made."(yO 

The  3  &  4  Will.  4,  c.  82,  reciting,  that  "  there  are  in  various  places  in  Ireland, 
md  in  some  parts  of  England  and  elsewhere,  certain  dissenters  from  the  United 
[Church  of  England  and  Ireland,  and  from  the  Church  of  Scotland,  commonly  called 
Separatists,''  enacts,  that  '^  every  person  for  the  time  being  belonging  to  the  said 
lect  called  Separatists,  who  shall  be  required  upon  any  lawful  occasion  to  take  an 
nth  in  any  case  where  by  law  an  oath  is  or  may  be  required,  shall,  instead  of  the 
iBual  form,  be  permitted  to  make  his  or  her  solemn  affirmation  or  declaration. (o) 
irVhich  said  solemn  affirmation  or  declaration  shall  be  adjudged  and  taken,  and  is 
lereby  enacted  and  declared  to  be  of  the  same  force  and  effect,  to  all  intents  and 
>arpo8es,  in  all  courts  of  justice  and  other  places  whatsoever,  where  by  law  an  oath 
8  or  may  be  required,  as  if  such   Separatists   had    taken  an  oath  in  the  usual 
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The  1  &  2  Vict.  c.  77,  enacts,  that  "  it  shall  be  lawful  for  any  person  who  shall 

(y)  1  Phill.  Er.  11.  (k)  Rex  v.  Wade,  R.  &  M.  C.  C.  R.  86. 

(/)  Their  solemn  affirmation,  by  the  7  k  8  Will.  3,  c.  34,  8  Geo.  1,  c.  6,  and  26  Geo.  2,  c. 
16,  8.  36,  was  admitted  in  courts  of  justice  to  have  the  same  effect  as  an  oath  in  all  ciril, 
)ut  nut  in  criminal  cases.  It  was,  however,  receivable  in  cases  which  are  only  technically 
iriminal,  as  in  penal  actions,  Atcheson  v.  Everett,  Cowp.  382,  but  excluded  in  all  pro- 
:eedings  substantially  criminal,  as  on  a  motion  for  an  information  for  a  misdemeanor : 
Xex  r.  Wych,  2  Str.  872;  Rex  v.  Gardner,  2  Burr.  1117.  But  where  the  application  to  the 
;oortwa8  against  a  Quaker,  his  affirmation  might  be  received  in  his  own  defence,  though 
he  proceedings  were  of  a  criminal  nature :  Rex  v.  Gardner,  supra. 

(m)  In  Rex  v.  Channens,  R.  k  M.  C.  C.  R.  374,  it  was  held  that  a  Quaker,  notwithstand- 
ng  this  statute,  was  not  a  good  juryman  upon  his  affirmation.  But  an  indictment  stated 
to  be  found  upon  the  oath  of  A.,  B.,  and  C,  then  and  there  sworn,  and  charged  as  jurors, 
irithout  saying  who  were  sworn  and  who  affirmed,  would  now  be  valid  under  the  6  k  7 
iTict.  c.  85,  8.  2.     Rex  v.  Dann,  R.  k  M.  C.  C.  R.  424,  is  now  no  authority. 

(ffi)  The  form  of  affirmation  given  by  this  statute  is,  "  I,  A.  B.,  being  one  of  the  people 
sailed  Quakers  [or  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  united 
)rethren  called  Moravians,  as  the  case  may  be],  do  solemnly,  sincerely,  and  truly  declare 
md  affirm." 

(o)  The  form  of  affirmation  given  by  this  statute  is,  "I,  A.  B.,  do,  in  the  presence  of 
Mmighty  God,  solemnly,  sincerely,  and  truly  affirm  and  declare  that  I  am  a  member  of 
;he  religious  sect  called  Separatists,  and  that  the  taking  of  any  oath  is  contrary  to  my 
religious  belief,  as  well  as  essentially  opposed  to  the  tenets  of  that  sect;  and  I  do  also  in 
:he  same  solemn  manner  affirm  and  declare." 
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have  been  a  Quaker  or  a  Moravian  to  make  solemn  affirmation  and  decUratioQ 
in  Heu  of  taking  an  oath,  as  fnllj  as  it  would  be  lawful  for  any  sach  penoo 
to  do  if  he  still  remained  a  member  of  either  of  such  religious  denomiuatioDS  of 
Christians. 'Y  p) 

*61  Ql  *Where  a  witness  had  made  the  affirmation  directed  by  the  statute  to 
-I  be  made  by  members  of  the  Society  of  Friends,  but  for  some  time  back  she 
had  lefl  the  Society,  and  was  no  longer  one  of  its  members ;  the  court,  after  looking 
into  the  1  &  2  Vict.  c.  77,  and  the  other  Acts  on  the  subject,  considered  that  the 
length  of  time  since  the  person  affirming  had  lefl  the  Society  was  of  no  import- 
ance, and  that  it  was  sufficient  if  she  had  once  been  a  memher  of  the  Society,  and 
entertained  conscientious  scruples  to  being  sworn  on  the  New  Te8tament.(9) 

By  the  24  &  25  Vict.  c.  66,  s.  1,  ^'  if  any  person  called  as  a  witness  in  any  ooort 
of  criminal  jurisdiction  in  England  or  Ireland,  or  required  or  desiring  to  make  to 
affidavit  or  deposition  in  the  course  of  any  criminal  proceeding,  shall  refuse  or  be 
unwilling  from  alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawful  for  the 
court,  or  judge,  or  other  presiding  officer,  or  person  qualiGcd  to  take  affidavits  or 
depositions,  upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit  such 
person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirmation  or  decUra- 
tion,(r)  which  solemn  affirmation  or  declaration  shall  be  of  the  same  force  and  effect 
as  if  such  person  had  taken  an  oath  in  the  usual  form.*'(^) 

By  the  14  &  15  Vict.  c.  99,  s.  16,  "every  court,  judge,  justice,  officer,  commis- 
sioner, arbitrator,  or  other  person,  now  or  hereafter  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence,  is  hereby  empowered  to 
administer  an  oath  to  all  such  witnesses  as  are  legally  called  before  them  respect- 
ively." 

By  the  13  &  14  Vict.  c.  21,  s.  4,  in  all  Acts  of  Parliament  «  the  words  *oath; 
^  swear/  and  ^  affidavit,^  shall  include  affirmation,  declaration,  affirming  and  dechir- 
ing,  in  the  case  of  persons  by  law  allowed  to  affirm  instead  of  swearing." 

Where  an  oath  is  administered  before  a  court,  judge  or  magistrate,  by  a  crier, 
clerk,  or  other  person,  the  oath  is  in  point  of  law  administered  by  the  court,  judge, 
or  magistrate :  for  the  person  who  actually  administers  the  oath  is  the  agent  of  the 
court,  judge,  or  magistrate,  and  when  he  administers  the  oath,  the  court,  judge,  or 
magistrate  administers  it.(/) 

A  witness  who  is  subpoenaed  cannot  object  to  be  sworn  on  the  ground  that  any 
questions  which  may  be  put  to  him  would  tend  to  criminate  himself;  but  he  must 
be  sworn,  and  must  either  answer  the  questions,  or  object  to  answer  them,  if  he 
insists  on  any  privilege  in  that  respect. (m) 

*fi*>m  Previous  to  the  53  Geo.  3,  c.  127,  there  was  great  doubt  *whether  persons 
^  excommunicated  by  the  ecclesiastical  courts  were  competent  witnesses  ;(r) 
but  by  that  statute  excommunication  is  not  to  be  pronounced  except  in  certain 
cases ;  and  by  sec.  3,  in  those  cases,  parties  excommunicated  shall  incur  no  civil 
disabilities. 

(p)  The  form  of  affirmation  given  by  this  statute  is,  "  I,  A.  B.,  having  been  one  of  the 
people  called  Quakers  [or  one  of  the  persuasioa  of  the  people  called  Quakers,  orof  tbe 
united  brethrca  called  Moravians,  as  the  case  maj  be],  and  entertaining  conscieDUooB 
objections  to  the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly  declare  and  affirm,' 
This  statute  was  passed  in  consequence  of  Reg.  v.  Doran,  2  Moo.  G.  C.  R.  37,  where  it  vts 
held,  that  a  person,  formerly  a  Quaker,  who  had  seceded  from  that  sect  on  some  poiou  of 
doctrine,  retaining  their  opinions  on  the  unlawfulness  of  swearing,  but  refusing  to  affirm 
under  the  3  &  4  Will.  4,  c.  49,  and  the  3  &  4  Will.  4,  c.  82,  was  not  admissible  in  crimioal 
cases  upon  making  the  affirmation  according  to  the  9  Geo.  4,  c.  32. 

(q)  Reg.  V.  Mooney,  5  Cox  C.  C.  319,  Pigot,  C.  B.,  and  Moore,  J.,  ▲.  n.  1851. 

(r)  The. affirmation  is  to  be  in  the  words  following:  ''  I,  A.  B.,  do  solemnly,  siQcerel/i 
and  truly  affirm  and  declare  that  the  taking  of  any  oath  is,  according  to  my  religions 
belief,  unlawful ;  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,"  kc. 

{«)  This  section  was  framed  from  the  Common  Law  Procedure  Act,  17  A  18  Vict  c.  iWt 
s.  20. 

(t)  Reg.  V.  Tew,  Dears.  C.  C.  429,  where  an  objection  that  the  oath  was  administered  to 
the  witnesses  going  before  the  grand  jury  by  the  crier  in  open  court,  whereas  it  oagbtto 
have  been  administered  by  the  Clerk  of  the  Peace,  was  held  to  be  unfounded,  fHToloof, 
and  discreditable.  See  the  19  k  20  Vict.  c.  54,  as  to  the  grand  jury  swearing  the  wit- 
netises. 

(u)  Boyle  v.  Wiseman,  10  Exch.  R.  647.  (p)  Gilb.  Et.  130. 
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There  were  certain  offenceB,  of  which  if  a  person  had  heen  convicted,  he  formally 
lecame  incompetent  to  give  evidence.  Such  are  treason,  felony,  and  every  species 
f  the  crimen  faUi^  such  as  forgery,  perjury,  suhornation  of  perjury,  and  other 
ffenoes  of  the  same  description,  which  involve  the  charge  of  falsehood,  and  affect 
he  puhlic  administration  of  justice.(u7)  So  a  conviction  for  bribing  a  witness  to 
btent  himself,  and  not  give  evidence,(a;)  barratry (^)  or  pr8emunire,(z)  and  so  also 
n  attaint  of  conspiracy  at  the  suit  of  the  Kin?  \{z)  that  is,  of  a  conspiracy  to  accuse 
DOther  of  a  capital  offence  ;(a)  but  it  was  otherwise  of  an  attaint  of  conspiracy  at 
he  suit  of  the  party  ;(6)  and  a  conviction  for  a  conspiracy  to  raise  the  price  of  the 
ands  by  spreading  false  rumors  was  once  held  not  to  render  the  affidavit  of  the 
larty  convicted  inadmissible  ;(c)  but  a  conviction  to  bribe  a  witness  not  to  appear 
n  an  information  against  the  revenue  laws  before  justices  rendered  the  convict  in- 
ompctent.(^/)  But  a  conviction  fur  keeping  a  public  gaming  house  did  not.(e) 
)at1awry  in  a  personal  action  did  not  create  incompetency ;(/)  but  it  was  otherwise 
f  treason  or  felony ;  for  a  judgment  of  outlawry  for  treason  or  felony,  appearing  on 
he  sheriff's  return  of  the  exigent,  has  the  same  effect  as  judgment  after  verdict  or 
onfession,(^)  and  consequently  such  an  outlaw  was  incompetent. (A)* 

It  was  formerly  thought  that  incompetency  on  the  ground  of  infamy  mij;ht  also 
rise  from  the  infliction  of  certiin  infamous  punishments,  as  the  pillory,(i )  but  it 
ras  afterwards  clearly  settled  that  it  was  the  nature  of  the  crime  which  rendered 
he  party  incompetent.(y )  Therefore  a  person  convicted  of  barratry  and  merely 
ned  was  incompetent,(^)  while  a  person  who  had  been  in  the  pillory  for  a  libel  on 
be  government  was  competent.(^ 

(ic)  2  Hale  277 ;  Com.  Dig.  Testm.  A.  3,  4 ;  Co.  Lit.  6  b. 

(z)  (MaDcey's  case,  Fort.  208 ;  Busbell  v,  Barrett,  R.  &  M.  N.  P  R.  434. 

(y)  Rex  V.  Ford,  2  Salk.  690.  («)  Co.  Lit.  6  b ;  Com.  Dig.  Testm.  A.  6. 

(a)  2  Hale  277.  (6)  Ibid.;  Saville  v.  Roberts,  Cartb.  416. 

(<■)  Case  of  tbe  Ville  deVarsovie,  2  Dods.  174;  but  see  tbe  remarks  of  Abbott,  C.  J.,  on 
bis  case  in  Crowther  v.  Hopwood,  3  Stark.  R.  22  (3  E.  C.  L.  R.). 

(d)  Busbell  v.  Barrett,  R.  k  M.  N.  P.  R.  434. 

if)  Rex  t>.  Grant,  R.  k  M.  N.  P.  R.  270.  (/)  Co.  Lit.  6  b.;  Com.  Dig.  Testm.  A.  5. 

\g)  3  Inst.  212 ;  Hawk.  P.  C.  b.  2,  c.  48,  s.  22. 

\h)  Celier's  case,  Sir  T.  Raym.  369.  (t)  Gilb.  127 ;  2  Hale  277. 

\j)  Gilb.  127 ;  Bull.  N.  P.  292 ;  2  Hawk.  C.  c'.  46,  s.  102. 

\k)  Rex  V.  Ford,  2  Salk.  690 ;  Pendock  v,  Mackender,  2  Wils.  18 ;  Bull.  N.  P.  292 ;  2 
lawk.  P.  C.  b.  46,  s.  102. 

(/)  Gilb.  127. 

1  A  conviction  of  an  assault  and  battery  with  intent  to  kill,  does  not  render  tbe  witness 
Dcompetent:  U.  S.  v.  Brockins,  3  Wash.  C.  C.  99.  A  person  convicted  of  the  offence  of 
eceiving  stolen  goods,  knowing  them  to  have  been  stolen,  is  not  a  competent  witness : 
)orom.  V.  Rogers,  7  Mete.  500.     A  conviction  of  larceny  before  a  justice  of  tbe  peace,  in 

case  within  his  jurisdiction  and  a  performance  of  the  sentence,  render  the  convict  an 
Qcompetcnt  witness,  although  the  complaint  on  which  the  justice  proceeded  was  so 
elective  that  judgment  might  have  been  arrested  or  reversed  on  error:  Comm.  v.  Keith, 

Mete.  f>31.  A  conviction  of  the  offence  of  obtaining  goods  by  false  pretences  does  not 
ender  the  party  an  incompetent  witness ;  nor  can  the  record  of  such  conviction  be  given 
Q  evidence  for  the  purpose  of  affecting  his  credibility  :  Utley  v.  Merrick,  10  Mete.  302. 
^n  the  trial  of  a  convict  from  the  penitentiary  for  felony,  a  convict  confined  there  for 
?lony  is  a  competent  witness  for  the  prosecution  :  Johnson's  case,  2  Gratt.  581.  A  prisoner 
oder  sentence  of  death  is  competent :  State  v.  Nanton,  63  N.  C.  294.  For  other  cases,  see 
ihay  V,  People,  22  N.  Y.  317  ;  Craft  v.  State,  3  Kansas  450;  Lyford  v.  Fumar,  11  Foster 
14;  State  v.  Randolph,  24  Conn.  363;  Shay  v.  People,  4  Parker  C.  R.  353;  Schuylkill 
.  Copely,  17  P.  F.  Smith  386;  Comm.  v.  Murphy,  3  Clark  290;  Praia  i>.  State,  40  Geo. 
29;  Poage  v.  State,  3  Ohio  (N.  S.)  229:  Pruit  v.  Miller,  3  Ind.  16;  Dawley  v.  Stote,  4 
nd.  128.     In  Massachusetts,  conviction  of  an  infamous  offence,  and  judgment  thereon,  in 

foreign  country,  or  in  another  State  in  the  Union,  does  not  render  the  party  an  incom- 
etent  witness:  Comm.  v.  Green,  17  Mass.  R.  515.  But  ttie  record  is  admissible  to  affect 
is  credit :  Comm.  v.  Knapp,  9  Pick.  497.  In  Maryland,  it  has  been  held  that  persons 
ent  as  convicts  from  Great  Britain,  under  the  st.  4  Geo.  1,  c.  11,  are  incompetent  to 
estify :  State  v.  Ridgely,  2  Har.  k  M'Hen.  120;  Clarke's  Lessee  v.  Hall,  Ibid.  378;  Cole's 
iCfsee  V.  Cole,  1  Har.  k  Johns.  572.  A  witness  is  not  rendered  incompetent  by  the  com- 
aission  of,  or  by  the  conviction  for  any  crime,  but  only  by  a  judgment  npon  such  con- 
ictioo  :  State  v.  Valentine,  7  Ired.  225.  The  record  of  a  conviction  of  petty  larceny  in 
.aether  State  will  not  render  the  person  convicted  incompetent:  Uhl  v.  Comm.,  6  Gratt. 
06.  Whether  a  conviction  in  another  State  was  of  a  crime  infamous  or  not  is  to  be 
letermlned  by  the  law  of  the  forum :  Kisschner  o.  State,  9  Wis.  140. 
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In  order  to  exclude  a  witness  on  the  ground  of  his  being  infamous,  it  was  neoeB- 
sary  to  produce  the  record,(m)  not  only  of  his  conviction,  but  of  the  judgment 
thereon  ;(?0  ^^^  even  the  admission  of  the  witness  himself  that  he  had  been  con- 
victed of  felony,  and  was  under  sentence  upon  such  conviction,  was  not  sufficient  to 
*fi21 1  *^^^^^  ^^^  necessity  of  producing  the  record.(o)  The  incompetency  arising 
-'  from  infamy  might  be  removed  by  enduring  the  punishment  awarded  for  the 
offence.  The  9  Geo.  H,  c.  32,  s.  3,  provided  that  where  any  offender  should  be  con- 
victed of  any  felony  not  punishable  with  death,  and  should  endure  the  punishment 
adjudged  for  the  same,  the  punishment  so  endured  should  have  the  same  effect  as  a 
pardon  under  the  groat  seal  for  that  particular  felony ;  and  sec.  4  contained  a  similar 
provision  as  to  misdemeanors,  but  perjury  and  subornation  of  perjury  were  excepted-fp) 

A  pardon,  whether  by  the  King  or  by  Act  of  Parliament,  removed  not  only  the 
punishment,  but  all  the  legal  disabilities  consequent  on  the  crime.(^)  This  effect 
was  produced  by  a  pardon  in  misdemeanors  as  well  as  felonies  wherever  the  disa- 
bility was  a  consequence  of  the  judgment;  but  where  it  was  declared  by  a  statute  to 
be  part  of  the  punishment,  as  in  the  case  of  perjury,  or  subornation  of  perjurj,  on 
the  5  Eliz.  c.  9,(r)  the  King's  pardon  did  not  make  the  witness  competent(«] 
If  the  pardon  were  conditional,  the  performance  of  the  condition  must  have  been 

shown.  (0* 

The  incompetency  might  also  be  removed  by  the  reversal  of  the  judgment  or  out- 
lawry, which  must  be  proved  by  the  production  of  the  record  (w) 

3.  Of  incompetency  from  interest. — All  witnesses  interested  in  the  event  of  a  suit 
were  formerly  excluded  from  being  witnesses  in  favor  of  that  party  to  which  Aeir 
interest  inclined  them.  They  were  excluded  from  a  supposed  want  of  int^ritj,  and 
not,  as  some  have  supposed,  that  they  might  be  saved  from  the  temptation  to  com- 
mit pcrjury.(f;)  The  rule  on  this  subject  at  lust  completely  established  (thoagh  at 
variance  with  several  old  decisions)  was,  that  the  interest  to  disqualify  must  be 
some  legal,  certain,  and  immediate  interest  in  the  event  of  the  suit,  or  in  the  record 
as  an  instrument  of  evidence  available  on  future  occasions  in  support  of  the  witness's 
own  interest. (i/))  But  it  was  no  objection  to  the  competency  of  a  witness  that  he 
might  have  wishes  or  a  strong  bias  on  the  subject-matter  of  the  proceeding,  or  that 
he  might  expect  some  benefit  from  the  result  of  the  trial.(a5)  Thus  no  tie  of  rela- 
tionship except  that  of  husband  and  wife  created  a  disqualifying  interest  Bat,  with 
the  exceptions  hereafler  pointed  out,  husband  and  wife  have  always  been  ineompe- 
tent  to  give  any  evidence  for  or  against  each  other  in  criminal  cases;  and  where  an 
offence  can  only  be  committed  by  several  joining  in  it,  as  conspiracy  or  riot,  the  has- 
*fi9*>l   ^*°^  ^^  ^^^^  ^^  ^^^  ^^  those  who  are  jointly  indicted  has  *always  been  an  in- 

"'*'-'  competent  witness  for  or  against  any  of  the  others ;  for  the  acquittal  or  oon- 

(m)  Rex  V.  Castell  Careinion,  8  East  77  ;  Com.  Dig.  Test.  A.  5 ;  Bull.  N.  P.  292. 

(n)  Gilb.  128,  129;  Com.  Dig.  Testm.  A.  6;  Reg.  v.  Meek,  9  C.  A  P.  513  (38  E.  C.  L.  R). 

(o)  Rex  V.  Castell  Careinion,  supra. 

Ip)  See  Rex  v.  Badcock,  R.  &  R.  248,  as  to  what  is  a  sufficient  endurance  of  thepnoisb- 
ment. 

(g)  Cuddington  v.  Wilkins,  Hob.  67,  81 ;  2  Hale  278;  Crosby's  case,  Salk.  6^9,  8.O.;  1 
Lord  Raym.  39  ;  Rookwood's  case,  4  St.  Tr.  681,  s.  c. ;  Cases  Temp.  Holt  683;  bjTreby, 
C.  J.,  in'Lord  Warwick's  case,  5  St.  Tr.  171 ;  Rex  v.  Ford,  2  Salk.  690;  Bentlej  ».  Bishop 
of  Ely,  Fitz.  107. 

(r)  Ante,  p.  24. 

(9)  Rex  ».  Griepe,  1  Lord  Raym.  256;  Rex  v.  Ford,  2  Salk.  690;  Gilb.  128;  Ball.  N.  P. 
292  ;  Dover  v.  Mestaer,  5  Ksp.  94  ;  and  see  2  Hargrave's  Judicial  Arguments,  p.  221. 

(t)  Hawk.  P.  C,  b.  2,  c.  37,  s.  45  ;  Rex  v.  Burridge,  3  P.  Wms.  439.  As  to  the  proof  of 
a  pardon,  see  the  7  &  8  Geo.  4,  c.  28,  s.  13 ;  Appendix,  p.  v.,  and  Reg.  v.  Hanrod,  2  C  *  K. 
294  (61  E.  C.  L.  R  ) ;  and  see  Reg.  v.  Boyes,  1'  B.  &  S.  311  (101  E.  C.  L.  R.),  «<<.  P-  ^®' 
as  to  the  effect  of  a  pardon. 

(w)  Lord  Lovat's  case,  9  St.  Tr.  652,  665.         (r)  1  Phill.  Ev.  45,  7th  ed. 

(w)  1  Phill.  Ey.  81,  86;  1  Stark.  Ev.  103;  Smith  v.  Prager,  7  T.  R.  60. 

(z)  1  Phill.  Ev.  47,  7th  ed. 

^  Where  the  statute  annexes  the  disability  to  the  conviction,  a  pardon  does  oot  renors 
it:  Foreman  v.  Baldwin,  24  111.  298.  The  endurance  of  the  punishment  does  DOtreDore 
the  infamy  :  State  v.  Benuit,  16  La.  Ann.  273.  As  to  corroboration  of  a  pardonod  «oo- 
Tict :  Howser  ».  Comm.,  1  P.  F.  Smith  332. 
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ictioD  of  8och  other  would  directly  tend  to  the  acquittal  or  conviction  of  the  wife  or 
kusband,  as  the  case  might  he.  Thus  on  a  prosecution  against  several  persoiis  for  a 
ODspiracy,  the  wife  of  one  of  the  defendants  was  held  not  to  he  a  competent  witness 
or  the  others,  a  joint  offence  heiug  charged,  and  an  acquittal  of  all  the  other  de- 
dndanta  being  a  ground  of  discharge  for  her  husband. (^)  And  wherever  the 
cquittal  of  the  principal  would  enure  to  the  accessory's  discharge,  it  may  well  be 
oubted  whether  the  wife  or  husband  of  the  accessory  would  have  been  a  competent 
ritDess  for  the  principal. 

The  6  &  7  Vict.  c.  85,  s  1,  reciting  that  *Uhe  inquiry  after  truth  in  courts  of 
ostice  is  often  obstructed  by  incapacities  created  by  the  present  law,  and  it  is  desi- 
able  that  full  information  as  to  the  facts  in  issue,  both  in  criminal  and  in  civil  cases, 
hould  be  laid  before  the  persons  who  are  appointed  to  decide  upon  them,  and  that 
uch  persons  should  exercise  their  judgment  on  the  credit  of  the  witnesses  adduced 
nd  on  the  truth  of  their  testimony,''  enacts  "  that  no  person  offered  as  a  witness 
hall  hereafter  be  excluded  hy  reason  of  incapacity  from  crime  or  interest  from 
living  evidence,  either  in  person  or  by  deposition,  according  to  the  practice  of  the 
oart,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  in- 
[uiry  arising  in  any  suit,  action  or  proceeding,  civil  or  criminal,  in  any  court  or 
«fore  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having  by  law 
r  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evidence ;  but  that 
very  person  so  offered  may  and  shall  be  admitted  to  give  evidence  on  oath  or  solemn 
affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable,  notwithstanding 
hat  such  person  may  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the 
ivent  of  the  trial  of  any  issue,  matter,  question,  or  in  the  event  of  the  trial  of  any 
ssue,  matter,  question,  or  injury,(z)  or  of  the  suit,  action,  or  proceeding  in  which 
le  is  offered  as  a  witness,  and  notwithstanding  that  such  person  offered  as  a  witness 
nay  have  been  previously  convicted  of  any  crime  or  offence."(tt) 

The  14  &  15  Vict.  c.  99,  s.  2,  enacts  that  ^'  on  the  trial  of  any  issue  joined,  or  of 
my  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  pro- 
Hieding  in  any  court  of  justice,  or  before  any  person  having  by  law,  or  by  consent 
)f  parties,  authority  to  hear,  receive,  and  examine  evidence,  the  parties  thereto^  and 
he  persons  in  whose  behalf  any  switch  suit^  action,  or  *other  proceeding  may  be  ri^ono 
^fraught  or  defended,  shall,  except  as  hereinafter  excepted,  be  competent  and  ^ 
iompellable  to  give  evidence,  either  vivd  voce  or  by  deposition,  according  to  the  prac- 
tice of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action,  or 
)ther  proceeding." (6) 

Sec.  3.  ^^  But  nothing  herein  contained  shall  render  any  person  who  in  any 
rriminal  proceeding  is  charged  with  the  commission  of  any  indictable  offence,  or  any 

(.y)  Ante^  p.  161.     But  where  a  woman  was  called  to  give  evideDce  for  the  Grown,  whose 
tiasband  lay  under  sentence  of  death,  and  she  said  she  supposed  and  hoped  that  the  con- 
riction  of  the  prisoner  would  be  the  means  of  procuring  her  husband's  pardon,  she  was  . 
idmitted  as  a  witness,  and  the  objection  held  to  go  to  her  credit  and  not  to  her  com- 
petency: Radd's  case,  1  Leach  127. 

(z)  Sie — plainly  a  mistake  for  '*  inquiry." 

(a)  The  clause  then  proceeded,  *'  Provided  that  this  Act  shall  not  render  competent  any 
>arty  to  any  suit,  action,  or  proceeding  individually  named  in  the  record,  or  any  lessor  of 
;he  plaintitf  or  tenant  of  premises  sought  to  be  recovered  in  ejectment,  or  the  landlord 
)r  other  person  in  whose  right  any  defendant  in  replevin  may  make  cognizance,  or  any 
person  in  whose  immediate  and  individual  behalf  any  action  may  be  brought  or  defended, 
Mther  wholly  or  in  part,  or  the  husband  or  wife  of  such  persons  respectively."  But  the 
irhole  of  this  proviso,  except  so  much  as  relates  to  husbands  and  wives,  was  repealed  by 
;he  14  &  15  Vict.  c.  99,  s.  1,  and  the  remainder  by  the  16  A  \1  Vict.  c.  83,  s.  4.  The  sec- 
tion also  contains  a  proviso  that  it  shall  not  repeal  any  provision  in  the  Wills  Act,  7  Will, 
t  A  1  Vict.  c.  26,  and  a  proviso  as  to  the  examination  of  defendants  in  courts  of  equity. 

(6)  The  17  k  18  Vict.  c.  122,  s.  15,  and  18  k  19  Vict.  c.  96,  s.  36,  enact  that  this  section 
'shall  not  be  deemed  to  apply  to  any  prosecution,  suit,  or  other  proceeding  in  respect  of 
any  offence,  or  for  the  recovery  of  any  penalty  or  forfeiture,  under  any  law  now  in  force, 
or  hereafter  to  be  made  relating  to  the  customs  or  inland  revenue."  The  20  &  21  Vict.  c. 
62,  8.  14,  enacts  that  **  the  several  acts  which  declare,  make  competent  and  compellable 
a  defendant  to  give  evidence  in  any  suit  or  proceeding  to  which  be  may  be  a  party,  shall 
not  be  deemed  to  extend  or  apply  to  defendants  in  any  suit  or  proceeding  instituted  under 
any  Act  reUtiog  to  the  customs." 
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offence  punishable  on  summary  conviction,  competent  or  compellable  to  give  evi- 
dence for  or  against  himself  or  herself,  or  shall  render  any  person  compellable  to 
answer  any  question  tending  to  criminate  himself  or  herself,  or  shall  in  any  criminal 
proceeding  render  any  husband  competent  or  compellable  to  give  evidence  for  or 
against  his  wife,  or  any  wife  competent  or  compellable  to  give  evidence  for  or  against 
her  husband."(c) 

The  16  &  17  Vict.  c.  83,  s.  1,  enacts  that  *^  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  pro- 
ceeding in  any  court  of  justice,  or  before  any  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence,  the  husbands  and  wives  of 
the  parties  thereto,  and  of  the  persons  in  whose  behalf  any  such  suit,  action,  or  other 
proceeding  may  be  brought  or  instituted  or  opposed  or  defended,  shall,  except  as 
hereinafter  excepted,  be  competent  and  compellable  to  give  evidence,  either  vim 
voce  or  by  deposition,  according  to  the  practice  of  the  court,  on  behalf  of  either  or 
any  of  the  parties  to  the  said  suit,  action,  or  Qther  proceeding/' 

Sec.  2.  ^^  Nothing  herein  shall  render  any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband,  in  any  criminal  proceeding,  or  in  any  proceed- 
ing instituted  in  consequence  of  adultery." 

Sec.  3.  "  No  husband  shall  be  compellable  to  disclose  any  communication  made 
to  him  by  his  wife  during  the  marriage,  and  no  wife  shall  be  compellable  to  disclose 
any  communication  made  to  her  by  her  husband  during  marriage."(^) 

There  are  several  points,  which  are  likely  to  arise  upon  the  construction  of  these 
statutes,  and  therefore  require  to  be  considered  in  this  place. 

A'  doubt  seems  to  arise  upon  the  words,  in  the  14  &  15  Vict.  c.  99,  s.  3,  ''any 
person,  who  in  any  criminal  proceeding  is  charged  with  tfie  commission  of  any  in- 
♦6241  ^^^*^^^®  offence,"  whether  these  words  *include  offences  arising  from  mere 
-'  non-feasance,  such  as  the  non-repair  of  highways,  bridges,  and  the  like.  As 
the  question  seems  open  to  considerable  doubt,  it  is  thought  better  to  retain  the 
statutes  applicable  to  such  cases. C«) 

In  order  to  provide  against  the  inconvenience  of  excluding  the  evidence  of  the 
inhabitants  at  large  upon  questions  affecting  the  interests  of  parishes  and  other  dis- 
tricts, the  54  Geo.  3,  c.  170,  s.  9,  provided  that  no  inhabitant  rated  or  liable  to  be 
rated  to  any  rates  of  any  parish.  &c.,  or  executing  or  holding  any  office  therein, 
should  be  incompetent  for  or  against  such  parish,  &c ,  in  any  matter  relating  to  soch 
rates,  or  to  the  boundary  of  such  parish,  &c.,  &c.  So  much  difficulty,  however, 
arose  in  the  construction  of  this  Act,  that  it  was  considered  expedient  to  pass  the 
following  statute. (/) 

(c)  Sec.  4  provides  that  nothinfir  in  this  Act  shall  apply  to  proceedings  in  conseqacDC^ 
of  adultery,  or  breach  of  promise  of  marriage ;  and  sec.  6,  that  the  Act  shall  not  repeal 
any  provision  in  the  Wills  Act,  7  Will.  4  &  1  Vict.  c.  26. 

(d)  Sec.  4  repeals  so  much  of  sec.  1  of  the  6  &  7  Vict.  c.  86,  as  provides  that  the  Act 
shall  not  render  competent  the  husbands  and  wives  of  the  parties  therein  enumenied- 

(e)  Should  this  question  ever  be  argued,  it  must  be  remembered  that  manyserioas 
crimes  arise  from  omissions — murder,  for  instance ;  and  it  can  hardly  have  been  ioieDdea 
that  the  evidence  of  a  defendant  should  be  admissible  or  not  according  as  the  crime 
charged  happens  to  result  from  the  omitting  to  do  or  doing  certain  things,  as  that  would 
make  a  defendant  competent  in  one  case  of  murder,  and  not  in  another.  On  the  otber 
hand,  if  the  clause  extends  to  every  indictable  oflfence,  the  words,  **  the  commission  of, 
are  wholly  superfluous,  and  a  striking  anomaly  is  left  unprovided  for.  By  the  sutotes 
subsequently  noticed,  wherever  the  inhabitants  of  a  county,  parish,  or  place  are  indicted 
for  the  non-repair  of  a  bridge  or  highway,  they  are  rendered  competent  witnesses  for  the 
defence ;  but  if  an  individual  is  charged  ratione  tenurte^  there  is  no  clause  that  rendeit 
him  competent;  and  yet  if  he  preferred  an  indictment  against  the  inhabitants,  he  would 
clearly  be  admissible  against  them. 

(/)  The  cases  upon  the  construction  of  the  54  Geo.  3,  c.  170,  s.  9,  are  collected,  1  PhiH- 
Bv.  141,  et  seg.  In  Rex  v,  Hayman,  M.  k  Malk.  401,  Tindal,  C.  J.,  held  on  an  indictneBt 
for  the  non-repair  of  a  bridge  or  road,  on  a  liability  of  ratione  tenurXf  that  rated  inhabitaots 
of  the  parish  wherein  the  bridge  or  road  was  situated  were  rendered  competent  by  the  54 
Geo.  3,  c.  170.  But  in  Rex  v.  Bishop  Auckland,  1  A.  A  E.  744  (28  E.  C.  L.  R.),  1  M.*Rob. 
286,  it  was  held  that  inhabitants  of  a  district  indicted  for  the  non-repair  of  a  hifhvajt 
were  not  rendered  by  that  statute  competent  witnesses  for  the  defence.    This  deeitios, 
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I  3  &  4  Vict.  c.  26,  s.  1,  reciting  that  "it  is  expedient  to  reroove  all  doabt 
er  persons  are  by  law  competent  to  give  evidence  in  cases  where  they  have 
brmerly  held  to  be  disqualified  by  the  liability  to  pay  parochial  rates/'  enacts 
from  and  after  the  passing  of  this  Act,  no  person  called  as  a  witness  on  any 
D  any  court  whatever,  may  and  shall  be  disabled  or  prevented  from  giving 
ce  by  reasoa  only  of  such  person  being,  as  the  inhabitant  of  any  parish  or 
bip.  rated  or  assessed  or  liable  to  be  rated  or  assessed  to  the  relief  of  the  poor, 
and  towards  the  maintenance  of  church,  chapel,  or  highways,  or  for  any  other 
18  whatever." 

.  2.  "  No  churchwarden,  overseer  or  other  officer  in  and  for  any  parish,  town- 
)r  union,  or  any  person  rated  or  assessed  or  liable  to  be  rated  or  assessed  as 
lid,  shall  be  disabled  or  prevented  from  giving  evidence  on  any  trial,  appeal, 
ler  proceeding  by  reason  only  of  his  being  a  party  to  such  trial,  appeal,  or 
proceeding,  or  of  his  being  liable  to  costs  in  respect  thereof,  when  he  shall  be 
nominal  party  to  such  trial,  appeal,  or  other  proceeding,  and  shall  be  only 
to  contribute  to  such  costs  in  common  with  other  the  ratepayers  of  such 
,  township,  or  union." 

has  been  held  that  the  clause  in  this  statute  relating  to  inhabitants  ri^ooK 
to  receive  the  largest  construction,  and  must  be  extended  to  owners.   '- 
fore  an  owner  of  lands  within  a  parish  is  competent  to  give  evidence  for  the 
lants  on  a  prosecution  against  such  parish  for  non-repair  of  a  highway,  though 
not  a  rated  inhabitant,  the  lands  being  occupied  by  tenants  who  are  rated  for 

i  effect  of  the  3  &  4  Vict.  c.  26,  is  to  make  the  persons  mentioned  in  it  oom- 
witncsses,  but  it  seems  that  where  they  are  defendants  they  are  not  compel- 
by  it  to  give  evidence  against  themselves. (A) 

is  manifest  that  the  provisos  in  the  14  &  15  Vict.  c.  99,  s.  3,  and  16  &  17 
c.  83,  s.  2,  apply  to  every  proceeding  relating  to  any  indictable  offence,  and 
ore  it  is  unnecessary  in  this  work,  which  is  confined  to  indictable  offences,  to 
:o  the  cases  which  have  been  decided  as  to  other  criminal  matters, 
nay  be  well  to  add  that,  if  the  14  &  15  Vict.  c.  99,  s.  2,  stood  alone,  it  would 
r  every  defendant  in  a  criminal  case  a  competent  witness,  and  if  sec.  3  is  con- 
to  crimes  of  commission^  defendants  charged  with  crimes  of  omission  are  com- 
>.  The  words  used  are  very  inaccurate )  but  it  is  not  probable  that  the  clause 
be  held  to  be  confined  to  crimes  of  commission  only,  and  conssquently  no 
lant  in  a  criminal  case  seems  to  be  rendered  competent  by  this  Act ;  and  the 
Bs  inserted  in  p.  624  must  be  resorted  to  for  the  cases  in  which  such  defend- 
re  rendered  competent )  and  it  seems  clear  that  these  statutes  are  in  no  way 
(d  by  the  subsequent  statutes,  which  were  passed  to  render  persons  competent, 
ot  to  render  any  persons  incompetent. 

:  will  now  consider  the  cases  where  prisoners  are  jointly  indicted  and  tried 
er. 

sre  seems  to  be  no  reason  to  doubt  that  where  an  offence  can  only  be  com- 
l  by  several  joining  in  it,  as  conspiracy  or  riot,  the  decisions  before  the  late 
^ill  be  equally  applicable  under  them,  and  that  in  such  cases  one  prisoner 
»t  be  a  competent  witness  for  another,  inasmuch  as  his  evidence  will  directly 

0  the  acquittal  of  that  other  and  indirectly  to  his  own.(t)  and  consequently 

1  in  effect  be  giving  evidence  for  himself. 

;n  with  regard  to  those  cases  where  the  acquittal  of  one  prisoner  can  in  no 
ffect  the  acquittal  or  conviction  of  another,  tne  first  point  to  be  noticed  is  how 
atter  stood  before  these  Acts  passed.  Now  at  that  time,  in  order  to  render  a 
er  incompetent  on  the  ground  of  infamy,  he  must  not  only  have  either  pleaded 

er,  seems  to  be  overruled  by  Doe  d,  Boultbee  o.  Adderley,  8  A.  A  E.  502  (35  E.  0. 
It  was  held  that  the  54  Geo.  3,  c.  170,  did  not  render  churchwardens  and  orer- 
ompetent  when  they  were  parties  to  an  appeal :  Reg.  v.  Recorder  of  Bath,  9  A.  A 
(36  E.  G.  L.  R.) ;  but  this  decision  caused  the  3  &  4  Vict.  c.  26,  s.  2,  to  be  passed. 
lt%,  V,  Doddington,  1  Q.  B.  411  (41  E.  G.  L.  R.). 
ieg.  V.  Adderbury,  East.  5  Q.  B.  187  (48  E.  G.  L.  R.). 
(ee  ante,  pp.  161,  621. 
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or  been  found  guilty,  but  must  have  had  judgment  passed  upon  him  thereon/y) 
and  therefore  a  prisoner  was  in  point  of  law  a  competent  witness  until  he  was  actu- 
ally sentenced. 

Where,  therefore,  George  and  Ford  were  jointly  indicted  for  housebreaking,  and 
George  pleaded  guilty,  but  was  not  sentenced  ;  Coltman.  J.,  held  that  he  might  be 
called  as  a  witness  for  Ford.  (A*)  So  where  King  and  Br  addon  were  jointly  indicted 
for  sheep-stealing,  and  King  pleaded  guilty,  but  was  not  sentenced  ;  it  was  held  that 
King  was  a  competent  witness  for  Bniddon ;  and  it  was  stated  that  it  was  the 
unanimous  opinion  of  the  judges  ihat  one  prisoner  may  be  called  as  a  vritness  either 
for  or  against  another  charged  in  the  same  indictment  with  a  joint  offence,  and  this 
upon  the  common  law,  and  in  accordance  with  the  preceding  case,  and  indepen- 
dently of  the  6  &  7  Vict.  c.  85.(/) 

*fi9«l  *^^  where  Hinks  and  Way  wood  were  jointly  indicted  for  larceny,  and 
-*  Waywood  pleaded  guilty,  but  judgment  was  respited  in  his  case,  and  the 
trial  proceeded  against  ilinks,  and  Waywood  was  admitted  as  a  witness  for  the 
prosecution  ;  it  was  held,  upon  a  case  reserved  upon  the  question  whether  be  was  a 
competent  witness  under  the  6  &  7  Vict.  c.  85,  s.  1,  that  he  was  admissible  at 
common  law.(wi) 

The  result  of  the  cases  therefore  is  that  a  prisoner  is  competent  at  common  law 
as  a  witness  at  any  time  bef  >re  he  has  been  sentenced  ;  in  other  words,  it  is  by  the 
sentence  that  he  is  rendered  infamous  :  and  consequently  the  statutes,  which  remoTe 
incompetency  arising  from  infamy,  have  no  application  to  any  ease  where  the  pri- 
soner has  not  been  sentenced. 

It  would  seem  to  be  a  reasonable  conclusion,  from  these  premises,  that  where 
several  prisoners  are  on  their  trial,  one  of  them  would  be  a  comp3tent  witness  for 
the  others  at  common  law.  There  is,  however,  no  decision  to  that  effect;  and 
although  Lord  Hale  seems  to  have  thought  it  possible  that  indicting  an  acconiplice 
jointly  with  his  companion  might  not  wholly  take  away  his  te8timony,(9i)  yet  there 
is  not  only  the  uniform  practice  of  never  calling  a  prisoner  jointly  indicted  with 
another  as  a  witness,  but  also  weighty  authorities  the  other  way.(o)  And  these 
authorities  are  confirmed  by  the  practice,  wherever  it  has  been  intended  to  cjjU  * 
prisoner  as  a  witness  against  those  jointly  indicted  with  him,  which   has  regularly 

(j)  Gilb.  128;  Com.  Dig.  Testm.  A.  5.  (*)  Reg.  v.  George,  C.  k  M.  111. 

(/)  Reg.  V.  King,  1  Cox  C.  C.  2H2.  Piatt,  B.,  after  consulting  Erie,  J.  In  Reg.p  Arundel, 
4  Cox  C.  C.  260,  Patteson,  J.,  held  that  a  prisoner,  who  had  pleaded  guilty,  but  was  noi 
sentenced,  might  be  a  witness  fur  another  prisoner  jointly  indicted  with  himself  for  rob- 
bery ;  but  whether  Patteson,  J.,  held  that  he  was  competent  at  common  law  or  not  does 
not  appear.  The  prisoner  applied  to  have  him  examined  ;  the  prosecution  objected  that 
he  was  named  in  the  record,  and  therefore  came  within  the  words  of  the  proviso  in  the  6 
&  7  Vict,  c  85,  s  1 — the  Act  "shall  not  render  competent  any  party  to  any  suit,  iclion. 
or  proceeding  individually  named  in  the  record  ;"  but  Patteson,  J.,  held  that  this  proriso 
related  only  to  civil  proceedings.     It  is  now  repealed. 

(m)  Reg.  V.  Hinks,  1  Den.  C.  C.  84  ;  2  C.  &  K.  462  (61  E.  C.  L.  R.) ;  8.  c.  as  Reg.  p.  Wil- 
liams, 1  Cox  C.  C.  289.  The  only  observation  as  to  the  6  &  7  Vict,  c  85.  was  mtde  br 
Alderson,  B.,  in  answer  to  the  statement  that  Waywood  was  a  party  individually  oiBJed 
in  the  record,  who  said  that  he  was  not  a  party  to  the  issue :  Hawkesworth  v.  Showier,  12 
M.  &  W.  45. 

(ff)  I  Ilftle  305,  where,  speaking  of  an  accomplice  in  a  robberj,  that  great  jndjreiAJ^' 
**  But  in  these  and  the  like  cases,  the  party  that  is  the  witness  is  never  indicted,  bfC«o» 
that  doth  weaken  and  disparage  his  testimony,  but  potsibly  not  wholly  take  away  hit  tttf*- 
mony.  And  yet,  though  such  a  party  be  admissible  as  a  witness  in  law,  yet  the  credibili^J^ 
of  his  testimony  is  to  be  left  to  the  jury." 

(o)  Mr.  Siarkie,  2  Stark.  Evid.  11,  says  that  '*an  accomplice,  as  it  seems,  is  a  competeot 
witness,  and  may  be  examined,  if  he  be  willing,  although  he  is  indicted  along  with  others^ 
provided  he  he  not  on  his  trial  at  the  same  time  with  the  others  "  To  which  he  adds  a  qu.,  *"" 
refers  to  1  Hale  305 ;  and  Rex  v.  Ellis,  Macnall.  53.  In  a  case  in  the  Star  Chamber, 
between  the  King  and  several  defendants,  it  was  ruled  that  if  one  of  them  does  not  accuse 
himself,  but  accuses  another  defendant,  he  shall  not  be  received  as  a  competent  testiooo/ 
to  condemn  his  companion,  but  if  he  had  accused  himself,  then  be  should  have  beeo  re- 
ceived as  a  competent  testimony  to  condemn  his  companion.  Sir  Percy  Cresby's^**' 
Noy  154,  cited  2  Hale  234.  And  in  a  late  case,  Erskine,  J.,  expressed  a  strong  opioid" 
that  a  principal  could  not  be  examined  as  a  witness  against  an  accessory  before  the  fact 
with  whom  he  was  jointly  indicted :  Reg.  v.  Lyons,  9  C.  &  P.  555  (38  B.  C.  L.  R.j.  ^^^' 
mately  the  principal  pleaded  guilty,  and  the  point  became  immaterial. 
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D  to  obtain  the  leave  of  the  court  to  offer  no  evidence  against  the  particular  pri- 
er,  and  to  take  an  acquittal  of  him  before  examinin«;  him  as  a  witness  (p) 
t  does  not  appear  upon  what  ground  a  prisoner  tried  with  another  was  con- 
sred  to  be  incompetent.  It  could  not  be  on  the  ground  of  infamy,  because, 
il  jadgment,  he  would  not  be  infamous ;  but  it  may  perhaps  have  been  on  the 
and  of  interest,  or  because  the  prisoner  was  a  party  to  the  record.  If  it 
sre  on  the  ground  of  interest,  that  objection  seems  to  be  wholly  removed 
the  6  &  7  Vict  c.  85,  s.  1,  since  the  proviso  in  that  section  was  repealed, 
it  were  on  the  ground  that  the  prisoner  was  a  party  to  the  record,  then  the  qaes- 
I  turns  on  the  14  &  15  Vict.  c.  99.  Now  it  seems  clear  that  if  sec.  1  of  that 
*  had  stood  alone,  without  any  exception,  it  would  have  rendered  any  party  to 

proceeding  a  competent  witness  both  for  himself  and  any  other  party  to  the  pro- 
ling  ;  as  the  words  are  "  on  behalf  of  either  or  any  of  the  parties"  to  any  proceed- 
;  and  so  it  has  been  uniformly  acted  upon  in  civil  proceedings.  Then  sec.  2,  which 
ludes^^any  person  who  in  any  criminal  proceeding  is  charged  with  the  com- 
sion  of  any  indictable  offence"  from  sec.  1,  is  not  general,  but  only  renders  such 
K)n  not  "  competent  or  compellable  to  give  evidence  for  or  against  himself  or 
»elf."  It  seems,  therefore,  to  be  the  natural  inference  that  such  persons  are 
pctent  and  compellable  to  give  evidence  in  every  other  case  except  for  or  against 
iiselves,  and  consequently  that  a  prisoner  is  competent  and  compellable  to  give 
lence  for  or  against  any  other  prisoner  who  is  tried  with  him  ;  and  a  prisoner  so 
umstanccd  is  reported  to  have  been  so  examined  in  Ireland  ;(^)  but  the  report  of 

cajse  is  so  mea^r*;,  that  little  relinnce  can  be  placed  upon  it,  especially  as  it  does 

even  appear  to  have  been  argued. 

Ve  now  come  to  the  ca^es  to  which  the  6  &  7  Vict.  c.  83,  applies;  these  are 
ire  a  person  pro  poised  to  be  called  as  a  witness  has  been  convicted  and  sentenced 
some  offence  by  which  lie  would  have  been  rendered  incompetent  at  common 
This  may  occur  where  several  prisoners  are  jointly  indicted,  and  one  of 
n  is  convicted,  either  on  his  own  confession  or  by  verdict,  and  sentenced  before 
trial  of  the  other  is  concluded,  and  in  every  such  case  the  prisoner  so  sentenced 
endered  competent  by  the  statutes  either  for  or  against  the  other.  Thus  where 
ksoQ  and  Crack nell  were  jointly  indicted  for  forgery,  and  Jackson,  who  was 
»  charged  with  having  been  previously  convicted  of  felony,  pleaded  guilty  to  the 
rge  of  forgery,  but  denied  his  previous  conviction,  and  the  jury  found  that  he 
been  previously  convicted,  Erie,  J.,  was  of  opinion  that  the  proper  course  was 
>ass  sentence  upon  him,  and  so  put  an  end  to  the  whole  matter  as  regarded  him, 
^re  be  allowed  him  to  give  evidence  for  the  other  prisoner ;  and  this  course  was 
pted ;  so  that  it  is  clear  that  that  very  learned  judge  was  of  opinion  that  a  prisoner 
>  has  been  convicted  and  sentenced  was  a  competent  witness  for  another  with 
>m  he  was  jointly  indicted  (r) 

iut  the  more  common  case  will  be  where  a  witness  has  been  previously  convicted 
a  separate  indictment  of  some  offence,  which  would  have  rendered  him  infamous 
x>mmon  law,  and  in  this  case  the  witness  is  clearly  rendered  competent  by  r^c/^no 

statute.  '''Thus  where  upon  an  indictment  for  felony  two  prisoners,  who  ^ 
I  pleaded  guilty  to  the  same  indictment  were  called  as  witnesses  on  the  part  of  the 
»wn,  and  they  had  been  previously  convicted  and  sentenced  for  another  and 
erent  offence,  it  was  urged  that  they  were  incompetent,  as  they  were  incapable, 
attainted  felons,  of  being  witnesses  at  common  law,  and  as  they  were  ''  indi- 
ually  named  upon  the  record"  their  competency  was  not  restored  by  Lord  Den- 
u's  Act  (6  &  7  Vict.  c.  85} ;  but  Rolt'e,  13.,  held  that  they  were  admissible. 

p)  Rex  r.  Rowland,  R.  &  M.  N.  P.  R.  401;  Reg.  v.  Owen,  9  C.  A  P.  83  (38  E.  C.  L.  R.); 
f,  p.  599. 

q)  In  2  Tay\.  Evid.  1155,  it  is  said  thnt  "if  several  persons  be  jointly  indicted,  any  one 
.bem  may,  under  the  14  k  15  Vict.  c.  99,  s.  3,  be  called  as  a  witness  either  for  or  against 

co-defendants;"  and  to  this  passage  there  is  the  following  note: — '*  Reg.  v.  Stevenson 
1  Coulter,  tried  before  Ball,  J.,  at  Armagh,  on  March  4,  1851.  The  indictment  was  for 
aggravated  assault,  and  Coulton  was  examined  as  a  witness  for  Stevenson,  MS.     Bat 

Keg.  V.  Jackson,  6  Cox  525,  where,  however,  no  reference  was  made  to  Lord  Brougham's 
t,  or  to  the  case  above  cited." 
r)  Reg.  V.  Jackson,  6  Cox  C.  C.  525. 
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They  could  not  be  either  gainers  or  losers  by  the  event  of  the  trial  then  proceeding, 
and  they  could  not  be  considered  as  parties  to  the  proceeding  then  before  the 
court.  (») 

Where  one  of  several  prisoners  jointly  indicted  is  acquitted,  be  is  a  com- 
petent witness  against  the  others  ;(t)  and  it  is  equally  clear  that  he  is  a  competent 
witness  for  the  others. 

It  has  been  already  observed,  that  no  tie  of  relationship  will  create  an  interest 
disqualifying  as  a  witness,  except  that  of  husband  and  wife.^  They  cannot  be 
admitted  to  be  witnesses  either  for  or  against  each  other ;  for  since  their  interests 
are  absolutely  the  same,  they  cannot  swear  for  the  benefit  of  each  other,  any  more 
than  a  man  can  attest  for  himself  ;(u)  therefore  the  wife  of  a  prisoner  cannot  give 
evidence  for  him,  nor  for  any  one  of  several  others  indicted  with  him,  where  a  joint 
offence,  as  a  conspiracy,  is  charged,  and  an  acquittal  of  all  the  others  would  be  a 
ground  of  discharge  for  her  husband. (f)  So  aJso  on  an  indictment  against  several 
prisoners,  the  wife  of  one  of  them  has  been  held  inadmissible  as  a  witness  for  the 
others,  if  her  evidence  has  a  tendency  to  procure  the  acquittal  of  her  husband. 
One  of  several  i)risoners  jointly  indicted  for  burglary,  proposed  to  call  the  wife 
of  another  in  order  to  prove  an  alibi ;  but  Littledale,  J.,  rejected  her ;  for  though 

(9)  Reg.  V.  Drury,  3  C.  &  K.  190.  It  will  be  observed  that  it  was  not  even  contended  in 
ibis  case  that  the  prisoners  were  incompetent,  excepting  by  reason  of  the  proriflo,  and 
that  proviso  is  now  repealed. 

{t)  Reg.  V,  O'Donnell,  7  Cox  C.  C.  337.     Five  judges  on  a  case  reserved  in  Ireland. 

(u)  Gilb.  Ev.  119;  2  Hawk.  P.  C  c.  46,  s.  70. 

(v)  Antfj  p.  161.  So  in  the  case  of  an  assault,  where  the  cases  of  the  co-defendiots 
cannot  be  separated :  Rex  v.  Frederick,  2  Stra.  1095. 

1  Husband  and  wife  cannot  be  a  witness  for  or  against  each  other:  Stein  v.  Bowman,  13 
Peters  209.  The  wife,  cither  during  the  coverture  or  after  the  death  of  the  husband,  from 
motives  of  policy,  is  not  a  competent  witness  to  make  any  disclosure  which  implies  a  violttioo 
of  the  confidence  reposed  in  her  as  a  wife ;  but  after  the  death  of  the  husband  she  is  com- 
petent to  prove  his  public  acts,  and  those  designed  to  be  made  public,  not  affecting  the 
husband's  character  or  person:  M'Guire  v.  Maloney,  1  B.  Mon.  225.  A  wife,  in  a  soit 
between  others,  may  not  testify  to  any  matter  tor  which,  if  true,  her  husband  mtj  be 
indicted :  Stewart  v.  Johnson,  3  Harrison  88.  Where  two  persons  are  jointly  charged  in 
the  same  complaint  with  the  commission  of  the  same  offence,  and  neither  of  tbem  btf 
been  either  acquitted  or  convicted,  the  husband  of  the  one  is  not  a  competent  witness  for 
the  other,  who,  by  leave  of  the  court,  is  tried  separately:  Puller  v.  People,  1  Dougl. 48. 
The  rule  of  law  is  that  a  wife  cannot  be  allowed  to  testify  to  the  declaration  or  confessioa 
made  by  the  husband,  either  during  his  lifetime  or  after  his  decease:  Enoa  r.  Banter, 4 
Gilm.  211.  On  the  trial  of  an  indictment  against  a  man  for  the  crime  of  adulter?,  the 
husband  of  the  woman,  with  whom  the  crime  is  alleged  to  have  been  committed,  is  not  a 
competent  witness  to  prove  the  act  of  adultery :  State  v,  Welch,  26  Maine  30.  The  partj 
with  whom  the  adultery  is  charged  to  have  beeu  committed  is  a  competent  witness  for  the 
other  party :  State  v.  Crowly,  13  Ala.  172.  Where  two  were  jointly  indicted  but  sepiriiely 
tried,  held  that  the  wife  of  the  one  was  a  good  witness  for  the  other:  Moffit  v.  State, 3 
Humph.  99.  A  wife  cannot  testify  against  her  husband  on  a  charge  of  bigamy,  even  vriih 
his  consent:  Wilson  v.  Hill,  2  Beasiey  143  ;  State  v.  M'David,  15  La.  Ann.  403.  Thewift 
is  incompetent  to  swear  to  information  against  her  husband  for  adultery:  State  v.  BeriiOi 
42  Mo.  572.  The  husband  is  incompetent  to  prove  adultery  of  defendant  with  his  wife: 
Comm.  V.  Sparks,  7  Allen  534.  The  husband  of  the  alleged  paramour  is  not  competeot: 
Comm.  V.  Gordon,  2  Brews.  509.  Husband  and  wife  are  incompetent  to  prove  noD-iote^ 
course:  Chamberlain  v.  People,  23  N.  Y.  85.  A  conversation  between  the  defendant  aod 
her  husband,  tending  to  show  an  admission  of  her  guilt  to  him,  is  not  a  confidential  com- 
munication :  State  v.  Center,  35  Verm.  378.  A  wife  cannot  testify  in  matters  tending  to 
criminate  her  husband,  who  is  jointly  indicted  with  another  person  but  is  not  broagbtto 
trial:  State  i'.  Bradley,  9  Rich.  (Law)  168.  The  wife  of  one  joint  defendant  on  trial  ii 
not  competent  for  the  others  :  Mash  v.  State,  32  Miss.  405  ;  Cornelius  v.  Comm.,  3  ^^^ 
(Ky.)  481 ;  State  v.  M'Grew,  13  Rich.  (Law)  316;  State  v.  Burnside,  37  Mo.  343;  Morriss^'- 
People,  11  Mich.  327  ;  Collier  v.  State,  20  Ark.  36;  Thompson  v.  Comm.,  1  Met.  (Kj.)  \^' 
State  V.  Drawdy,  14  Rich.  (Law)  87.  A  husband  cannot,  in  a  collateral  proceeding, gi^ 
testimony  which  directly  charges  the  wife  with  an  indictable  offence,  though  she  has  beoi 
tried  and  acquitted  :  State  v.  Wilson,  2  Vroom  77.  The  wife  is  competent  against  hosbasd 
for  an  attempt  to  poison  her:  People  v.  Northrup,  50  Barb.  147.  The  wife  cannot re^ 
her  husband  s  declaration,  after  his  death:  Lingo  v.  State,  29  Geo. 470;  and  see  also  Stat* 
V.  Borden,  6  R.  I.  495 ;  State  v.  Nash,  10  Iowa  81 ;  Lucaa  0.  Sute,  23  Conn.  IS.  Acoa- 
cubine  is  competent :  Hanagin  v.  State,  25  Ark.  92. 
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came  to  speak  as  to  that  prisoner  being  at  one  place,  which  had  nothing 
th  her  husband  being  concerned  in  the  offence,  jet  her  evidence  would  go 

that  the  witness  for  the  prosecution  was  mistaken  as  to  the  prisoner,  for 
le  was  called,  and  thdn,  if  she  was  mistaken  as  to  one,  it  would  weaken  her 
I  altogether,  and  by  that  means  she  might  benefit  her  husband ;  and,  upon 
served,  all  the  judges  (except  Graham,  B.,  and  Littledale,  J.),  thought  the 
i  not  competent.(t(7) 

where  Sills,  Fellows,  and  Johnson  were  jointly  indicted  for  burglary,  r^onq 
as  proposed  to  call  the  wife  of  Sills  as  a  witness  for  Fellows,  to  prove  ^ 

brought  to  Fellows'  house  part  of  the  stolen  property  that  was  found  there ; 
C.  J.,  t^eld  that  she  was  a  competent  witness  for  that  purpose,  and  she  was 
d  accord ingly.(x)  So  where  two  prisoners  were  jointly  indicted  for  bur- 
id  it  was  proposed  to  call  the  wife  of  one  of  them  to  prove  an  alibi  for  the 
nd  this  was  objected  to  on  the  part  of  the  prosecution  on  the  authority  of 
Smith  ;{y)  Maule,  J.,  held  that,  though  she  could  not  be  examined  for  her 
,  she  certainly  might  for  the  other  prisoner. (z)  So  where  two  prisoners 
ntly  indicted  for  stealing  potatoes,  and  some  potatoes  were  found  in  the 
Qt  of  each,  and  one  of  them  called  the  wife  of  the  other  to  prove  that  the 

found  in  his  apartment  were  not  the  property  of  the  prosecutor ;  Wight- 
,  after  consulting  Cress  well,  J.,  said,  "  The  point  is  a  very  nice  one,  but  I 
oed,  though  with  considerable  doubt,  to  admit  the  evidence,  and  upon  these 
;  although  the  prisoners  are  jointly  indicted,  the  offence  is  distinct  and 
3.     It  differs  from  Smith's  case;{a)  for  here  evidence  that  one  prisoner  did 

obtain  the  potatoes  found  in  his  apartment  does  not  necessarily  benefit  the 
isoner.  The  defence  of  each  is  distinct,  and  it  would  be  hard  to  say  that 
aid  be  precluded  from  his  defence  because  it  might,  by  some  remote  pos- 

benefit  the  other.  I  shall  receive  the  evidence,  but  with  considerable 
b)     But  where  on  an  indictment  for  horse- stealing  against  two  prisoners, 

of  one  was  called  to  prove  that  the  other  was  not  present  at  the  time  of 
ling,  and  Re^.  v.  Bartlett{c)  was  cited  in  support  of  her  competency; 
an,  J.,  after  consulting  Cresswell,  J.,  held  that  she  was  incompetent.  Reg. 
ett  differed  from  this  case,  as  there  the  evidence  did  not  necessarily  benefit 
land.  Here  it  must  do  so  by  impeaching  the  credit  of  the  prosecutor,  and 
I  of  Smith's  case{d )  were  so  similar  to  those  of  the  present  case  that,  whether 
)  were  good  law  or  not,  it  was  J>inding  in  this  case.(«) 
they  cannot  be  witnesses  against  each  other,  by  reason  of  the  dissensions 
rusts  that  it  would  occasion,  inconsistent  with  the  happiness  of  married  life 

X  V.  Smith,  R.  k  M.  C.  C.  R.  289.  Mr.  Pbillipps,  vol.  1,  p.  75,  observes  oa  this 
,  it  "  must  be  understood  as  having  been  decided  on  its  own  particular  circum- 
eind  not  as  warranting  the  conclusion  that  where  prisoners  set  up  a  separate  and 
lefence  the  wife  of  one  prisoner  cannot  in  any  case  be  a  witness  for  another  prisoner." 
that  in  this  case  there  was  only  one  witness  who  identified  the  prisoners :  see  note» 
St.  75 ;  but  in  Rex  v.  Hood,  R.  k  M.  C.  C.  R.  281,  there  were  six  persons  at  least 
.t  the  transaction,  and  yet  the  wife  of  one  of  the  prisoners  was  held  incompetent 
ther  prisoners.  The  authority  of  these  cases  seems  open  to  some  doubt,  as  they 
the  rule  that  it  is  only  where  there  is  a  certain  interest  in  the  result  that  the  wit- 
ncompetent,  and  the  utmost  that  can  be  said  is,  that  in  such  cases  the  evidence 
dency  to  produce  such  a  result.  It  is  also  a  great  anomaly  that  a  witness  should 
!tent  for  a  prisoner  if  tried  separately,  but  incompetent  for  him,  if  tried  jointly 
witness's  husband.     C.  S.  G. 

I.  V.  Sills,  1  C.  &  K.  494  (47  E.  C.  L.  R.),  July  1844.  This  and  the  following 
*,urred  after  the  publication  of  the  preceding  note  in  the  last  edition  of  this  work. 
fra, 

(.  V.  Moore,  1  Cox  C.  C.  59,  August  1843.  In  Hawkesworth  v.  Showier,  12  M.  A 
was  held  that  in  trespass  against  two  defendants  tor  taking  the  plaintiff's  goods, 
of  one  of  them,  against  whom  the  case  is  clearly  proved,  is  not  a  competent  wit- 
the  other  to  prove  that  he  did  not  authorize  the  taking  of  the  goods.  It  is  clear 
dch  a  case  the  direct  and  necessary  effect  of  the  evidence  of  the  wife  for  the  other 
t  would  be  to  fix  her  husband  with  the  whole  damages  and  costs. 
fra, 

J.  ».  Bartlett,  1  Cox  C.  C.  105,  April  1844. 
yra.  (d)  Supra, 

\.  V.  Denslow,  2  Cox  C.  C.  230,  a.d.  1847. 
'OL.  m. — 33 
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and  the  peace  of  families ;(/)  and  therefore,  on  an  indictment  for  bigamy,  the 
first  and  true  wife  cannot  be  admitted  to  give  evidence  against  her  husband  ;(^) 
*B^01  "'^^^  ^^^^^  proof  of  the  first  marriage,  the  second  wife  may  be  a  witneflB.(A) 
■^  And  where  upon  an  indictment  against  Webb  and  three  other  prisoners  for 
sheep-stealing,  the  counsel  for  the  prosecution  proposed  to  call  the  wife  of  Webb  to 
prove  facts  against  the  other  prisoners,  and  urged  that  it  was  only  in  cases  where 
the  acquittal  or  conviction  of  one  prisoner  had  a  direct  tendency  to  cause  the  acqaittil 
or  conviction  of  the  other  prisoners  that  the  wife  of  one  prisoner  was  incompetent 
to  give  evidence  for  or  against  the  other  prisoners;  but  BoUand,  B.,  held  that  the 
witness  was  in  com  potent,  (t) 

On  an  indictment  for  conspiracy  against  Hamp  and  others,  Mrs.  Broome  ms 
examined  for  the  prosecution,  and  it  appeared  that  her  husband  had  been  bonad  bj 
recognizances  to  appear  and  take  his  trial  for  cheating  at  play  at  a  previous  aanie, 
but  that  he  did  not  appear,  and  had  not  returned  home  since,  and  the  wife  being 
asked  whether  she  had  not  seen  her  husband  in  Birmingham  a  few  days  before, 
said,  ^*  I  decline  to  answer  the  question,  because  my  husband  did  not  appear  to  his 
recognizance  '/*  Lord  Campbell,  C.  J. :  *^  I  think  on  that  the  question  ought  not  to 
be  propo8cd."(y) 

And  80  strictly  is  this  rule  preserved,  that  in  a  civil  case  Lord  Hardwicke  wonid 
not  sufier  a  wife  to  give  evidence  for  husband,  even  by  consent  of  the  other  partj.(l') 
And  even  after  a  divorce  by  Act  of  Parliament,  the  wife  is  not  competent  in  in 
action  against  her  husband  to  give  evidence  of  anything  that  happened  daring 
coverture,(/ )  on  the  ground  that  the  confidence  which  subsisted  between  them  at 
the  time  shall  not  be  violated  in  consequence  of  any  future  separation. (m)  The 
rule,  however,  must  be  understood  as  applying  to  cases  where  the  husband  or  wife 
are  directly  accused  of  a  crime,  and  not  as  extending  in  the  same  degree  to  collaterd 
suits  or  proceedings  between  third  persons.  It  was,  indeed,  once  held,  in  Rex  t. 
Clivtg€r,{n)  that  husband  and  wife  in  collateral  cases  are  not  to  be  permitted  to  give 
any  evidence  that  might  even  tend  to  criminate  each  other;  for  though  the  evidence 
of  the  one  could  not  be  used  against  the  other  on  a  subsequent  trial  for  the  offence, 
yet  it  might  lead  to  a  criminal  charge,  and  cause  the  other  to  be  apprehended.  And 
the  principle  of  that  decision  would  extend  to  prevent  the  one  from  being  called  to 
contradict  the  other ;  for  the  tendency  of  the  evidence  of  the  latter  witness  would 
be  to  prove  the  former  guilty  of  perjury. (o)  But  the  rule  laid  down  in  the  case  of 
Rexv.  Cliviger  was  much  discussed  in  the  case  of  Rex  v.  All  Saints,  Worcetterlp) 
in  which  the  Court  of  King's  Bench  was  of  opinion  that  it  had  been  expressed  in 
terms  too  large  and  general ;  and  held,  that  where  the  evidence  of  the  wife  did  not 
^^o-i-i  directly '''criminate  the  husband  (as  in  a  proceeding  relating  to  other  matters, 
-I  and  not  to  any  criminal  charge  against  him),  and  never  could  be  used  against 
him,  nor  could  he  ever  be  affected  by  the  judgment  of  the  court  founded  upon  such 
evidence,  she  was  a  competent  witness. 

So  where  upon  the  trial  of  an  appeal  a  pauper  proved  his  marriage  with  E.,  tnd 
M.  B.  was  then  called  by  the  other  side  to  prove  that  she  had  previously  been 
married  to  the  pauper ;  it  was  held  that  she  was  competent  for  this  purpose;  as 
nothing  that  was  said  by  her  in  this  case,  nor  any  decision  of  the  Court  of  Sessions 
founded  upon  her  testimony,  could  afterwards  be  received  in  evidence  to  support  au 
indictment  against  her  husband  for  bigamy.(^) 

(/)  Gilb.  EV.-119,  2  Hawk.  P.  C.  c.  46,  8.  70:  Barker  v.  Dixie,  Caa.  temp.  Hardw.  264. 

Iff)  Ante,  vol.  1,  p.  319. 

(A)  Ibid. ;  Wells  v.  Fisher,  1  M.  k  Rob.  99. 

(t)  Rex  V.  Webb,  Busbell,  J.,  and  T.  Croome,  Gloucester  Spr.  Asa.  1830,  MS3.  C.S.  O-l 
and  see  Dalt.  c.  164,  p.  540,  cited  1  Hale  301. 

U)  Reg.  V.  Hamp,  6  Cox  C.  C.  167.  (k)  Gas.  temp.  Hardw.  264. 

(/)  Monroe  v.  Twislcton,  Peake  Er.,  Appendix.  So  a  widow  cannot  be  called  bjtbed'* 
fendant  to  disclose  conversations  between  herself  and  her  late  husband,  in  an  action  h/ 
his  executors :  Doker  v.  Hasler,  R.  &  M.  N.  P.  R.  198,  ruled  by  Best,  G.  J.  But  see  Berer- 
idge  V.  Minter,  1  G.  &  P.  364  (12  E.  C.  L.  R^. 

(m)  Bj  Lord  Ellenborough,  in  Aveson  v.  Kinnaird,  6  East  192. 

(n)  2  T.  R.  263.  (o)  2  T.  R.  268. 

(/>)  6M.  &  S.  194. 

{g)  Rex  V.  Bathwick,  2  B.  &  Ad.  639  (22  E.  G.  L.  R.).    The  court  doubted  wbetbef  tbc 
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But  where  onr  an  indictmeDt  for  stealing  wheat,  Eliza  £lliB  was  called  on  the  part 
)f  the  Crown  to  prove  that  her  husband,  who  had  absconded,  had  been  present  when 
he  wheat  was  stolen,  and  that  she  saw  him  deliver  it  to  the  prisoner,  Taunton,  J.,- 
loubted  whether  she  could  be  so  examined,  as  her  evidence  might  be  used  as  a 
;round  of  convicting  her  husband  by  causing  a  charge  to  be  made  against  him.  The 
wo  preceding  cases  were  then  cited.  Taunton,  J. :  ^*  I  am  against  breaking  down 
he  rules  of  law.  My  opinion  is  to  adhere  to  the  rule  laid  down  by  Lord  Halc.(r) 
]n  Hex  V.  All  Saints,  Worcester,  at  the  time  when  the  witness  was  examined,  there 
ras  nothing  in  her  evidence  to  criminate  her  husband.  Here  it  is  sought  to  make 
he  woman  charge  her  husband,  not  obliquely,  but  directly  and  immediately." 
tfaving  consulted  Littledale,  J.,  the  learned  judge  added,  *^  We  both  agree  in 
)pinion  that  the  witness  is  incompetent.  We  think  Rex  v.  All  Saints,  Worcester, 
rery  distinguishable.  There,  at  the  time  when  the  wife  was  examined,  there  was 
lothing  in  her  evidence  to  criminate  her  husband.  Here  the  evidence  would 
lirectly  charge  the  husband  with  being  a  principal;  and  although  there  is  no 
proeecution  pending,  her  evidence  cannot  but  facilitate  an  accusation  against  her 
liasband.  Now,  the  law  does  not  allow  the  wife  to  give  evidence  against  her  hus- 
!)aod,  and  it  is  quite  consistent  with  that  principle  that  this  evidence  should  not  be 
received."(«) 

But  where  the  first  count  charged  Halliday  with  obtaining  money  by  falsely  pre- 
ending  that  a  document  produced  to  a  bank  by  Eliza,  the  wife  of  D.  Thomas,  had 
)eeii  filled  up  by  his  authority ;  the  second  count  was  similar  as  to  another  docu- 
nent ;  and  the  third  count  charged  Halliday  and  Eliza  Thomas  with  a  conspiracy 

0  cheat  the  bank ;  but  she  was  not  tried  with  Halliday.  The  evidence  of  D. 
^homas  was  essential  to  prove  that  he  had  given  no  authority  to  fill  up  the  docu- 
lents ;  but  it  was  objected,  on  the  authority  of  the  preceding  case,  that  he  was 
iconipetcnt  to  prove  his  wife  guilty  of  a  conspiracy,  or  even  to  prove  the  counts 
jr  false  pretences ;  but  Byles,  J.,  thought  his  evidence  admissible  '*'on  all  rit:ooo 
[ie  counts;  and  the  jury  found  the  prisoner  guilty  on  the  first  count  only;  '- 
ad,  on  a  case  reserved,  it  was  held  that  the  evidence  of  the  husband  was  admissible 

1  support  of  the  first  count.     His  evidence  no  doubt  tended  to  show  that  his  wife 
ad  acted  criminally,  but  that  count  contained  no  charge  against  her.(^) 

Where,  however,  the  husband  has  either  been  convicted  or  acquitted  of  the  same 
slony,  respecting  which  the  wife  is  called  as  a  witness,  she  is  competent  to  be  ex- 
oiined.  Thus  on  an  indictment  for  sheep  stealing,  the  wife  of  a  person,  who  had 
een  previously  convicted  of  stealing  the  same  sheep,  was  held  a  competent  witness 
[>r  the  prosecution.(u)  So  where  one  prisoner  pleaded  guilty,  it  was  held  that  his 
rife  was  a  competent  witness  against  the  other  prisoner  jointly  indicted  with  him, 
8  on  the  issue  to  be  tried  her  husband  was  no  longer  interested. (v)  So  where  a 
rife  and  her  paramour  were  jointly  indicted  for  stealing  the  goods  of  the  husband, 
t  was  held  that  the  husband  was  a  competent  witness  against  the  paramour;  for 
he  wife  was  entitled  to  be  acquitted,  as  she  could  not  be  guilty  of  stealing  her  hus- 
land's  goods.(u')  And  in  ThurteWs  case  Mrs.  Probert  was  examined  as  a  witness 
igaiost  Thurtell  after  her  husband  was  acquitted.(x)  In  the  same  manner  if  Pro- 
lert  had  not  been  apprehended,  and  Thurtell  only  had  been  on  trial  at  the  time,  the 
rife  of  Probert  would  have  been  capable  of  being  examined ;  because  the  question 

competency  of  a  witness  could  depend  upon  the  marshalling  the  evidence,  or  the  stage 
if  the  cause  at  which  the  witness  was  called.     See  Peat's  ca^je,  ante,  vol.  I,  p.  319. 

(r)  I  am  not  aware  of  the  passage  referred  to  by  the  learned  judge,  but  see  2  Hale  P.  G. 
i79;  1  Hale  P.  C.  301.    C.  S.  G. 

(f)  Rex  V.  George  Gleed,  Gloucester  Lent  Ass.  1832.    MSS.  0.  S.  G. 

\t)  Reg.  V.  Halliday,  Bell  C.  C.  257.  The  court  seem  to  have  considered  the  wife  com- 
petent on  all  the  counts,  as  Pollock,  G.  B.,  added,  "  Indeed,  in  this  indictment  she  was  not 
charged  at  all,  although  she  was  involved  in  the  conspiracy  charged  in  the  third  count; 
but  that  did  not  prevent  the  husband's  evidence  from  being  admissible."  This  case  was 
not  argued,  and  no  previous  decision  referred  to  when  it  was  decided. 

(h)  Reg.  V,  Williams,  8  G.  A  P.  284  (34  B.  G.  L.  R.),  Alderson,  B. 

(v)  Reg.  V.  Thompson,  3  F.  &  F.  824,  Keating,  J. 

(w)  Reg.  V,  Glassie,  7  Gox  C,Q.  1,  Lefroj,  G.  J.,  and  Monahan,  G.  J. 

(s)  Per  Aldenon,  B.,  Reg.  o.  Williams,  supra. 
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would  have  beeD  whetheT  Thurtell  was  guilty,  and  not  whether  Thurtell  and  Probeit 
were  guilty.(5<) 

And  the  reasoning];  upon  which  the  decision  in  Rex  v.  All  Saints,  Worc€$Ur^  wsi 
founded  is  equally  strong  to  show  that  one  may  be  called  as  a  witness  to  disprore 
what  has  been  stated  by  the  other,  and  that  either  the  party  who  has  called  the 
one,  or  the  opposing  party,  may  call  the  other  for  the  purpose  of  contradiotiDg.(2] 
The  declarations  of  the  husband  or  wife  are  subject  to  the  same  rule  as  their  eri- 
deuce,  (a) 

Upon  an  indictment  for  forcible  abduction  and  marriage  of  a  woman,  she  may  be 
a  witness  for  the  Crown,(6)  or  the  prisoner  ;(c)  but  this  is  rather  a  case  which  does 
not  fall  within  the  general  rule  than  an  exception  to  it ;  for  she  is  not  legally  Im 
wife,  a  contract  obtained  by  force  having  no  obligation  in  law.(tf )     Indeed,  if  the 
actual  marriage  is  valid  (as  where  the  woman  after  abduction  consents  to  the  mar- 
riage voluntarily,  and  not  induced  by  any  precedent  menace),  or  if  the  marriage  has 
^/>.jo-|  been  ratified  by  subsequent  voluntary  cohabitation,  it  has  been  ^id  she  is 
-I   not  competent  for  or  against  the  prisoner.(e)     But  there  are  very  ooosider- 
able  authorities  to  the  contrary.(/)     And  in  a  late  case  where  the  defendants  were 
indicted  for  a  misdemeanor,  in  conspiring  to  carry  away  a  young  lady  under  the 
age  of  sixteen,  from  the  custody  appointed  by  her  father,  and  to  cause  her  to  nuuiy 
one  of  the  defendants ;  and,  in  another  count,  for  conspiring  to  take  her  away  by 
force,  being  an  heiress,  and  to  marry  her  to  one  of  the  defendants;  Hullock, 6., 
was  of  opinion  that,  even  assuming  the  young  lady  to  be  at  the  time  of  the  trial  the 
lawful  wife  of  one  of  the  defendants,  she  was  a  competent  witness  for  the  prosecn- 
tion,  although  there  was  no  evidence  to  support  that  part  of  the  indictment  which 
charged  force.(^) 

The  wife  is  also  admitted  as*  a  witness  against  her  husband,  ex  necessitate^  in  a 
prosecution  of  him  for  offences  against  her  per8on.(^)  So  her  dying  declarations 
are  admissible  against  him  in  the  case  of  murder.(i)  In  an  indictment  of  William 
Whitehouse,(iV )  at  Stafford,  upon  Lord  EIlenborough*s  Act,  for  shooting  at  his 
wife,  she  was  admitted  as  a  witness  for  the  prosecution  by  Garrow,  B..  after  con- 
sulting Holroyd,  J.,  upon  the  ground  of  the  necessity  of  the  case ;  and  Holroyd,  J., 
sent  Garrow,  B.,  the  case  of  Rex  v.  Jagger^  Yorkshire  Assizes,  1797,  where  the 
husband  had  attempted  to  poison  his  wife  with  a  cake  in  which  arsenic  was  intro- 
duced, and  the  wife  was  admitted  to  prove  the  fact  of  the  cake  having  been  gi^en 
her  by  her  husband  ;  and  Rooke,  J.,  afterwards  delivered  the  opinion  of  the  twelve 
judges  that  the  evidence  had  been  rightly  admitted.  Holroyd,  J.,  however,  said 
he  thought  the  wife  could  only  be  admitted  to  prove  facts  which  could  not  be  proved 
by  any  other  witness.(y  )  So  on  an  indictment  against  a  man  for  beating  his  wife, 
she  was  held  competent. (A;)  And  the  wife  is  always  permitted  to  swear  the  peace 
against  her  husband.  (/)  And  her  affidavit  has  been  permitted  to  be  read  on  an 
application  to  the  Court  of  King's  Bench  for  an  information  against  the  husband 
for  an  attempt  to  take,  her  away  by  force  after  articles  of  separation  ;  and  it  woold 
be  strange  to  permit  her  to  be  a  witness  to  ground  a  prosecution,  and  not  afterwards 

(y)  Per  Alderson,  B.,  Hawkeswortb  v.  Showier,  12  M.  k  W.  45. 
(t)  1  Phill.  Ev.  80,  7th  ed.  (a)  1  Phill.  Ev.  76. 

(6)  Gilb.  Ev.  120  ;  1  Hale  P.  C.  301,  302  ;  2  Hawk.  c.  46,  s.  78. 

(c)  Rex  V.  Perry,  at  Bristol,  1794,  cited  by  Abbott,  C.  J.,  in  Rex  v,  Serjeant,  R.  *  ^'^' 
P.  C.  364. 

(d)  Gilb.  Ev.  120;  1  Hale  P.  C.  302;  Bull.  N.  P.  286. 

(«)  1  Hale  P.  C.  302 ;  1  Phill.  Ev.  84,  7th  ed. ;  2  Stark.  Ev.  653. 

(/)  4  Blac.  Com.  209  ;  1  East  P.  C.  c.  11,  s.  5  ;  ante^  vol.  1,  p.  949. 

(g)  Rex  V.  Wakefield,  see  the  trial,  published  by  Murray,  p.  257  ;  2  Lewin  I,  279. 

\h)  Lord  Audlej's  case,  1  St.  Tr.  393.  This  case  has  been  denied  to  be  law,  but  is  d^^ 
established  by  the  highest  authorities:  1  Hale  P.  C.  301  ;  2  Hawk.  P.  C.  c.  46,  8.  77; Bail- 
N.  P.  287 ;  Rex  v.  Serjeant,  R.  k  M.  364 ;  Reg.  v.  Jellyman,  8  G.  A  P.  604  (34  E.  C.  L.  *•)' 
anlCy  vol.  1,  p.  939. 

(*')  Woodcock's  case,  1  Leach  500;  John's  case.  Ibid.  504,  n.  (a). 

(u)  MSS.,  Russell,  Serjt. 

{j)  Sew  Reg.  V.  Pcarce,  9  C.  &  P.  667  (38  E.  C.  L.  R.),  a.  P. 

(k)  By  Lord  Raymond,  on  the  authority  of  Lord  Audley's  case,  Rex  o.  Atire,  1  Stia*^' 
Bull.  N.  P.  287. 

(I)  Bull.  N.  P.  287. 
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bo  be  a  witness  at  the  trial.(m)  And  it  seems  to  be  now  settled,  that  in  all  cases  of 
pergonal  injuries  committed  by  the  husband  and  wife  against  each  other,  the  injured 
party  is  an  admissible  witness  against  the  othcr.(n) 

But  this  rule  seems  to  be  confined  to  cases  where  the  charge  affects  the  liberty  or 
^e  person  of  the  wife.  Thus  it  has  been  decided  *that  in  an  indictment  r^ccoj. 
Tor  a  conspiracy  in  procuring  a  lady,  then  a  ward  in  chancery,  to  marry,  the  ^ 
rife  was  not  a  good  witness  for  one  of  the  co-defendants,  if  her  evidence  might 
mure  to  the  acquittal  of  her  husband  ;(o)  and  since  she  could  not  be  admitted  in 
favor  of  her  husband,  it  follows  necessarily  that  she  could  not  be  a  witness  against 
iim.(/>)  So  on  an  indictment  against  the  wife  of  W.  S.  and  others,  for  a  con* 
ipiracy  in  procuring  W.  S.  to  marry,  Abbott,  C.  J.,  refused  to  admit  W.  S.  as  a 
fitness  in  support  of  the  prosecution. (^)  So  a  wife  is  not  admissible  as  a  witness 
igainst  her  husband  on  a  charge  of  deserting  her  and  her  children  against  the  5 
leo.  4,  c.  83.(r) 

Id  the  case  of  high  treason  it  has  been  said  that  a  wife  shall  be  admitted  against 
ler  husband,  because  the  tie  of  allegiance  is  more  obligatory  than  any  other ;(«)  but 
here  are  high  authorities  to  the  contra ry.(<) 

Whether  a  woman  who  has  cohabited  with  ^  man  as  his  wife,  but  who  is  ready 
0  swear  she  is  not  married  to  him,  will  be  allowed  to  give  evidence  on  the  part  of 
be  man,  has  been  considered  a  doubtful  question. (u)  On  a  trial  for  forgery.  Lord 
Canyon  refused  to  admit  a  woman  as  witness  for  the  prisoner,  whom  in  the  course 
f  the  trial  he  had  frequently  alluded  to  as  his  wife,  but  afterwards,  on  hearing  an 
bjection  taken  to  her  competency,  denied  that  they  were  in  fact  married. (v)  But 
seems  now  to  be  settled  that  the  rule  relates  to  persons  who  have  entered  into  the 
ilation  of  husband  and  wife ;  and  does  not  extend  to  those  who,  not  being  married, 
ive  lived  together  and  cohabited  as  man  and  wLfe.(u7)  Thus  where  a  woman  had 
sen  married  to  a  man  whom  she  had  not  seen  for  thirty  years,  and  then  married 
;aaa,  but  afterwards  found  that  the  man  she  had  first  married  was  alive  ;  as  the 
cond  marriage  was  a  mere  nullity,  she  was  held  competent  to  give  evidence  of 
atements  made  by  her  second  husband  during  the  time  they  cohabitcd.(a;)  So 
here  the  prisoner  had  married  his  deceased  wife's  sister,  Erie,  J.,  held  that  the 
ife  was  a  competent  witness  against  him,  as  the  marriage  was  void,  and  that  the 
ife  might  prove  her  relationship  to  the  former  wife  on  the  voire  dire{y)*  So  a 
spt  mistress,  who  has  passed  by  the  name  and  appeared  in  the  world  as  the  wife 
ner  protector,  has  been  held  to  be  a  competent  witness  for  him. (2;) 
In  the  case  of  Rex  v.  Perry ^  Gibbs,  C.  J.,  stated  that  he  could  see  no  dis-  ^ceoR-i 
notion  between  admitting  a  wife  for  and  against  her  ^husband.     ^^The  ^ 

'^ing  V.  Perry  *^  said  Abbott,  C.  J.,  in  Rex  v.  Serjeant^{a)  "  was  much  talked  about 

(m)  Lady  Lawley's  case ;  Ibid. 

(n)  1  East  P.  G.  c.  11,  s.  5,  p.  455.  In  the  Wakefields'  case,  p.  257,  Hullock,  B.,  said,  <<  I 
kke  it,  it  is  quite  clear  now  that  a  wife  is  a  competent  witness  against  her  husband  ia 
sspect  of  any  charge  which  affects  her  liberty  and  person." 

(o)  Rex  V,  Locker,  6  Esp.  107.  {p)  Rex  v,  Serjeant,  R.  &  M.  354. 

(q)  Rex  V,  Serjeant,  R.  k  M.  N.  P.  R  352.  But  it  is  not  necessary,  it  should  seem,  that 
lat  there  should  ht  force  employed  in  order  to  make  the  husband  or  wife  competent.  In 
le  case  of  the  Waketields,  before  mentioned,  for  abduction,  HuUock,  B.,  was  of  that  opin- 
io, and  he  mentioned  that  he  had  seen  a  report  of  the  case  of  Rex  v.  Perry,  tried  before 
ibbs,  C.  J.,  as  Recorder  of  Bristol,  where  the  wife  was  held  competent,  and  that  no  force 
as  used  in  the  abduction  in  that  case. 

(r)  Reeve  v.  Wood,  10  Cox  C.  C.  58.  (t)  Bull.  N.  P.  286  ;  Gilb.  Ev.  120. 

(0  1  Hale  P.  C.  301 ;  1  Brown  47.  (u)  Campbell  v.  Twemlow,  1  Price  81. 

(»)  Per  Richards,  B.,  1  Price  83.  (w)  1  Phill.  Ev.  69. 

<z)  Wells  V.  Fletcher,  5  C.  &  P.  12  (24  E.  C.  L.  R.) ;  8.  c.  as  Wells  v.  Fisher,  1  M.  k 
^b.  99. 

(y)  Reg.  p.  Toung,  5  Cox  C.  C.  296.  See  Reg.  v.  Chadwick,  11  Q.  B.  173  (63  E.  C.  L.  R.), 
iU€,  7ol.  1,  p.  274.  In  Reg.  v.  Blackburn,  6  Cox  C.  C.  333,  a  woman  examined  on  the 
9irt  dire  stated  that  she  was  the  wife  of  one  of  the  prisoners,  and  it  was  doubted  whether 
vldence  was  admissible  to  prove  that  she  had  previously  stated  that  she  was  a  single 
''Oman,  and  also  whether  the  question  was  to  be  decided  by  the  judge  or  jury ;  the  wit- 
^•s  was,  however,  withdrawn.  There  is,  however,  do  doubt  the  question  is  for  the  judge. 
«€^«<,  p.  637. 

(f)  Battbews  v.  Galindo,  4  Bingh.  R.  610  (13  E.  G.  L.  R.)  ;  Reg.  r.  Young,  2  Cox  C.  C. 
®1,  Erie,  J.,  8.  p. 

(•)  R.  4  M.  N.  P.  R.  354. 
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at  the  time,  and  C.  J.  Gibbs  expressed  his  surprise  that  any  doubt  should  hxtt 
been  entertained  that  a  wife  was  in  all  cases  a  competent  witness  for  her  husband 
when  admissible  against  him." 

Anciently  the  rule  was,  that  if  there  were  any  objection  to  the  competency  of  a 
witness,  he  should  be  examined  on  the  voire  direj(h)  and  it  was  too  late  after  he 
was  sworn  in  chief  (c)  But  for  the  convenience  of  the  court,  and  the  furtherance 
of  justice  (as  the  incompetency  may  not  at  first  be  suspected),  the  rule  is  now  so&r 
relaxed  that  if  it  is  discovered  during  any  part  of  the  witness's  examination,  or 
even  after  his  cross-examination,  that  he  is  incompetent,  the  objection  may  be  taken, 
and  his  evidence  will  be  struck  out.(cf)  But  it  seems  that  the  objection  comeBtoo 
late  after  the  witness  has  lefl  the  box  ;(e)  and  it  has  been  held  that  after  a  witness 
has  been  dismissed  without  any  objection  to  his  competency,  it  is  not  allowable  to 
call  a  witness  to  prove  his  incompetency.(/)  With  respect,  however,  to  the  power 
of  questioning  a  witness  for  the  purpose  of  discovering  his  incompetency,  there  is 
still  a  material  difference,  which  will  presently  be  pointed  out,  between  an  examina- 
tion on  the  voire  dire  and  one  afler  the  witness  has  been  sworn  in  chief. 

The  party  against  whom  a  witness  is  called  may  examine  him  respectine  his 
interest  on  the  voire  dire^  or  may  cajl  another  witness  and  produce  other  evidence 
in  support  of  the  objection. (^)  The  old  rule  is  said  to  have  been,(A)  that  if  the 
witness  were  examined  by  the  opposite  party  as  to  the  fact  of  the  objection,  and 
denied  it  upon  his  oath,  the  party  would  not  be  at  liberty  to  call  afterwards  another 
witness  to  prove  it,  in  order  to  repel  him  from  giving  evidence,  unless  theotherside 
acquiesced.  But  the  modern  and  more  convenient  practice  seems  to  be,  that  if  the 
fact  of  incompetency  is  satisfactorily  proved,  the  witness  will  be  incompeteDt, 
although  he  may  have  ventured  to  deny  it  on  the  voire  dire.(i)  It  has  been  said 
♦fi^fil  ^^^^  ^^  ^^®  opposite  party  raise  the  *objection  of  interest  by  independent 
-I  evidence,  and  without  putting  a  question  to  the  witness,  then  the  party  who 

(b)  The  voire  dire  is,  when  it  is  prayed  upon  a  trial  at  law  that  a  witness  maj  (prerioasly 
to  bis  giving  evidence  in  the  cause)  be  sworn  to  speak  the  truth  (in  old  French,  voirt  dire) 
whether  he  shall  lose  by  the  matter  in  controversy :  Blount's  Law  Dictionary. 

(c)  Turner  v.  Peartf,  1  T.  R.  719. 

(rf)  Jacobs  V.  Leybourn,  11  M.  &  W.  685;  I  Phill.  Ev.  153  ;  Turner  v,  Pearte,  1  T.R 
720 ;  Howell  v.  Lock,  2  Campb.  16 ;  Stone  v.  Blackburn,  1  Esp.  37  ;  Perigal  v.  Nicholson, 
Wightw.  64.  But  where  upon  a  trial  for  high  treason  it  appeared,  after  a  witness  had 
been  examined  for  the  Crown,  without  objection  on  the  part  of  the  prisoner,  that  be  bad 
been  misdescribed  in  the  list  of  witnesses,  which  is  required  by  the  7  Ann.  c.  21,  8.  U,  to 
be  given  to  the  prisoner  previous  to  his  trial,  the  court  would  not  permit  the  evidence  of 
the  witness  to  be  struck  out ;  but  said,  the  objection  ought  to  have  been  taken  in  the  first 
instance ;  otherwise  a  party  might  take  the  chance  of  getting  evidence  which  he  liked,  or, 
if  he  disliked  the  testimony,  he  might  then  get  rid  of  it  on  the  ground  of  misdescription: 
Rex  V.  Watson,  2  Stark.  N.  P.  C.  158  (3  E.  C.  L.  R.).  And  upon  this  grounii,  Mr.  Starkie 
expresses  his  opinion  that  a  party  who  is  cognizant  of  the  interest  of  the  witness  at  the 
time  he  is  called,  is  bound  to  make  his  objection  in  the  first  instance:  1  Stark.  Br.  13T; 
and  see  1  Phill.  Ev.  154,  note  (3),  and  Hartshorne  v.  Watson,  5  Bing.  N.  C.  477  (35  B.  C 
L.  R.). 

(«)  1  Phill.  Ev.  153  ;  Beeching  v.  Gower,  Holt  N.  P.  R.  314. 

(/)  Dewdney  v.  Palmer,  4  M.  k  W.  664. 

Iff)  Per  Hullock,  B.,  Wakefields'  case,  p.  157  ;  2  Lew.  279. 

(A)  By  Lord  Harkwicke  in  Lord  Lovat's  case,  9  St.  Tr.  647.  See  also  the  observations  of 
Parker,  C.  J.,  in  Rex  v.  Mascot,  10  Mod.  193,  in  which  case  it  was  asserted,  but  overroled, 
that  in  criminal  cases  there  could  be  no  examination  on  the  voire  dire. 

(t)  1  Phill.  Ev.  154.  In  several  cases  it  seems  to  have  been  considered  that  it  is  in  the 
discretion  of  the  judge  whether  other  evidence  should  be  called  to  support  the  objection 
before  the  witness  is  examined.  And  if  the  judge  refuse  to  allow  it  to  be  then  given,  it 
seems  that  it  may  be  given  as  part  of  the  case  of  the  party  raising  the  objection,  and  if  i| 
support  the  objection,  then  the  evidence  of  the  witness  objected  to  may  be  struck  oot  of 
the  notes :  Rex  v.  Wakefield,  note  (a),  M  k  Malk.  197 ;  Jones  v.  Fort,  M.  A  llalk.  196.  /> 
this  case  the  question  was  whether  the  defendant's  examination  taken  under  a  coddi*' 
sion  of  bankrupt  was  admissible,  and  Lord  Tenterden,  C.  J.,  refused  to  allow  evidence  to 
be  given  tending  to  show  that  from  the  mode  of  taking  it,  and  the  state  of  tlie  defeodtnts 
health,  it  was  inadmissible  before  the  examination  was  read,  but  held  that  it  might  be  re- 
ceived in  the  defendant's  case,  and  if  the  objection  was  supported,  the  evidence  oilfht  he 
struck  out.  It  certainly,  however,  is  much  the  more  convenient  conrse,  as  well  for  th* 
purpose  of  saving  time,  as  to  prevent  the  jury  from  being  iaflaenced  by  inadmiaaible  *^* 
dence,  to  receive  the  evidence  before  the  examination  of  the  witness.    C.  8.  G. 
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bas  called  him  canDot  be  allowed  to  pat  a  question  to  him  in  order  to  repel  the 
objectioD  \(j)  but  this  seems  to  be  in  correct.  (A;) 

It  is  now,  however,  clearly  settled  that,  where  a  question  arises  as  to  the  compe- 
tencj  of  a  witness  before  he  is  sworn,  the  proper  course  is  to  receive  all  the  evidence 
upon  the  question,  both  to  impeach  the  competency  of  the  witness  and  in  support 
OT  it,  before  he  is  allowed  to  give  any  evidence.  Thus  in  a  case  at  York,  where  a 
witness  was  objected  to  by  a  prisoner  as  incompetent  on  the  ground  that  he  was 
insane,  and  the  question  arose  as  to  the  mode  to  be  adopted  under  such  circum- 
itances,  Parke,  B.,  consulted  the  judges  upon  it  before  he  went  the  circuit,  and 
bhey  were  of  opinion  that  it  ought  to  be  tried  on  the  voire  dire,  and  evidence  ad- 
mitted both  on  the  part  of  the  prisoner  and  on  the  part  of  the  prosecution  to 
impeach  the  competency  of  the  witness,  and  in  support  of  it;(Z)  and  it  has  since 
been  held  that  where  an  objection  is  raised  to  the  competency  of  a  witness  on  the 
ground  that  he  is  insane,  it  is  for  the  court  to  decide  whether  such  person  has  the 
sense  of  religion  on  his  mind,  and  whether  he  understands  the  nature  and  sanction 
of  an  oath  ;  and,  in  order  to  determine  these  questions,  he  may  be  examined  and 
cross-examined,  and  witnesses  on  both  sides  may  be  examined,  in  order  to  found  and 
to  meet  the  objection  to  his  competency  before  he  himself  is  sworn. (m)  If  the 
court  decides  that  he  is  a  competent  witness,  '^  then  the  jury  are  to  decide  on  the 
credibility  and  weight  of  his  evidence."(«) 

In  a  late  case,  however,  it  has  been  intimated  that  in  every  case  where  any  ques- 
tion is  raised  about  the  competency  of  a  witness  af^er  he  has  been  sworn  and  partly 
examined,  there  ought  properly  to  be  an  inquiry  made  of  the  witness,  who  should 
be  sworn  *^  to  make  true  answer  to  all  such  questions  as  the  court  should  demand 
of  him ;''  in  other  words,  that  an  examination  on  the  voire  dire  may  be  instituted  at 
any  period  of  the  examination.(o) 

(j)  1  Phill.  Ev.  123,6th  ed. 

(k)  See  Bunter  t>.  Warre,  1  B.  &  G.  689  (8  E.  C.  L.  R.),  per  Bajley,  J.,  and  Hartsborne  r. 
Watson,  Mupray  note  (d). 

{I)  Anonymous,  stated  by  Parke,  B.,  in  Attorney-General  v.  Hitchcock,  1  Excb.  R.  91, 
and  also  in  Bartlett  v.  Smith,  11  M.  &  W.  483. 

(m)  Reg.  V.  Hill,  2  Den.  G.  G.  254.  (n)  Per  Lord  Gampbell,  Ibid. 

(o)  Per  Lord  Abinger,  G.  B.,  and  Rolfe,  B. ;  Jacobs  v,  Laybourn,  II  M.  &  W.  685.  In 
Cleave  v,  Jones,  Hereford  Sum.  Ass.  1849,  MSS.,  G.  S.  G.,  the  plaintiff's  counsel,  in  order 
to  take  the  case  out  of  the  Statute  of  Limitations,  tendered  an  account  in  the  defendant's 
handwriting;  and  Rolfe,  B.,  held  that  the  defendant's  counsel  might  at  once  put  in  two 
letters  written  by  the  plaintiff  to  the  defendant,  in  order  to  show  that  the  account  was  a 
eonfidential  communication  by  the  defendant  to  the  plaintiff  as  her  attorney.  So  on  a 
nibsequent  trial  of  the  same  cause,  when  tiie  same  account  was  tendered  in  evidence,  the 
eooDsel  for  the  defendant  claimed  the  right  to  interpose,  and  put  in  a  letter  of  the  plain- 
tiff, and  to  call  a  witness  to  show  that  the  account  was  written  out  and  sent  by  the  defend- 
ant to  the  plaintiff  in  consequence  of  such  letter;  and  Erie,  J.,  held  that  this  might  be 
done ;  and  upon  the  defendant's  counsel  insisting  that  the  witness  ought  to  be  sworn  on 
the  voire  drre,  Erie,  J.,  held  that  that  was  the  proper  course,  as  the  question  whether  the 
tceoont  was  a  privileged  communication  was  to  be  determined  by  himself;  and  the  letter 
and  evidence  of  the  witness  were  received,  and  the  account  rejected  as  a  privileged  com- 
munication :  Gleave  v.  Jones,  Hereford  Sum.  Ass.  1851 ;  and  the  Gonrt  of  Exchequer  held  that 
this  ruling  was  correct:  7  Exch.  R.  421.  In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note,  payable  two  months  after  date,  with  a  plea  that  the  defendant  did  not  make 
the  note,  the  defendant's  signature  to  the  note  was  proved ;  but  the  word  "  two  "  was  evidently 
irritten  on  an  erasure.  Erie,  J.,  said  that  it  was  incumbcnton  the  plaintiff  to  explain  this,  and 
iwitness  was  called  for  the  plaintiff  to  prove  that  the  note  was  in  the  same  state  when  it  was 
tigned  by  the  defendant.  Before  the  note  was  read,  it  was  proposed,  on  the  part  of  the  defend- 
iQt,  to  call  witnesses  to  prove  that,  when  the  note  was  signed  by  the  defendant,  it  was  paya- 
ble "three"  months  after  date ;  it  was  objected  that  this  evidence  should  be  given  as 
•art  of  the  defendant's  case;  but  Eric,  J.,  at  once  received  the  evidence  of  two  witnesses 
or  the  defendant,  and  upon  their  evidence  decided  that  the  alteration  was  not  accounted 
[>r  to  his  satisfaction :  Painter  v.  Hill,  2  G.  &  K.  924  (61  E.  G.  L.  R.),  note.  And  where  a 
ritDess  for  a  plaintiff,  being  about  to  state  the  contents  of  a  letter,  a  letter  was  put  in  his 
ands  by  the  defendant's  counsel,  and  he  did  not  admit  it  to  be  the  same ;  and  the  judge 
eld  that  the  defendant  could  not  at  that  stage  of  the  cause  give  evidence  that  it  was  the 
ripnal ;  the  court  held  that  this  was  erroneous,  and  that  the  judge  was  bound  at  once  to 
icar  the  evidence  on  both  sides,  and  decide  whether  the  document  was  the  original ;  and 
^arke,  B.,  said,  '*  It  is  now  well  settled  that  all  these  preliminary  questions,  on  which  the 
«ception  of  evidence  depends,  ought  not  to  be  submitted  to  the  jury,  but  must  be  decided 
»j  the  judge  himself:"  Boyle  v.  Wiseman,  11  Exch.  R.  360 ;  see  Gampbell's  case,  ante,  p.  266. 
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*6^71       *^very  question  respectiug  the  competency  of  a  witness  is  to  be  deter- 
-'   mined  by  the  court  and  not  by  the  jury.(/)) 

An  examination  on  the  voire  dire  is  allowed  to  be  conducted  without  strict  regard 
to  the  general  rule  of  evidence,  which  requires  the  best  possible  proof  of  a  fact,  and 
admits  no  other.     Thus  a  witness  may  be  examined  as  to  the  contents  of  a  written 
document  without  a  notice  to  produce  'f(q)  for  the  party  objectins;  could  not  know 
previously  that  the  witness  would  be  called,  and  consequently  might  not  be  prepared 
with  the  best  evidence  to  establish  his  objection. (r)     And  the  same  relaxation  is 
allowed  in  removing  an  objection  of  incompetency  as  in  raising  it.     Thus  where  in 
an  action  brought  by  a  chartered  company,  a  witness  for  the  plaintiffs  admitted  on 
the  voire  dire  that  he  had  been  a  freeman  of  the  company,  but  added  that  he  was 
then  disfranchised ;  Lord  Kenyon  ruled  that  it  was  not  necessary  to  prove  the  dis- 
franchisement by  the  regular  entry  in  the  company's  books,  and  that  the  witness 
♦fi^ftl   ^^^  competent.(s)     So  where  a  witness,  was  objected  to  as  *next  of  kin  in  an 
-'  action  by  an  administrator,  but  on  re-examination  answered  that  he  had 
released   all   his   interest,  this   was   held   by  Lord   Ellenborough   to   remo?e  the 
objection.  (^) 

But  it  is  only  on  the  voire  dire  that  the  general  rules  of  evidence  are  thus  re- 
laxed ;  for  although  objections  to  the  competency  of  a  witness  may  now  be  msuie  at 
any  stage  of  the  trial,  yet  they  are  not  to  be  attended  with  the  privileges  of  an  ex- 
amination upon  the  voire  dire.  Thus  a  witness  cannot  be  cross-examined,  for  the 
purpose  of  showing  him  incompetent,  as  to  what  interest  he  takes  under  a  will,  for 
the  will  itself  should  be  produced.(u)  So  where  a  party,  who  calls  a  witaeBS,  at- 
tempts to  remove  the  objection  by  other  independent  proof,  and  not  on  the  voirt 
dire^  he  will  then  be  subject  to  all  the  general  rules  of  evidence.  Thus  where  an 
objection,  on  the  ground  of  interest,  had  been  raised  by  the  defendant  to  a  witaess 
of  the  plaintiff,  who  called  another  to  prove  that  the  former  witness  had  been  re* 
leased,  it  was  held  that  he  could  not  be  allowed  to  speak  of  the  oontents  of  the 
release,  but  the  release  itself,  if  not  lost  or  destroyed,  most  be  produced.(v)  So 
where  the  objection  is  not  raised  on  the  voire  dire,  but  appears  ia  evidenoe  ia  any 
other  manner,  the  other  party  answering  it  is  bouna  by  the  usual  rules  of 
evidence.(M?) 

It  is  no  exception  against  a  person  giving  evidence  for  or  against  a  prisoDer,  tliat 
he  is  one  of  the  judges  or  jurors  who  is  to  try  him. (a;)*  And  in  the  case  of  Hacker, 
two  of  the  persons  in  the  commission  for  the  trial  came  off  from  the  bench,  and  were 
sworn,  and  gave  evidence,  and  did  not  go  up  to  the  bench  again  daring  his  triaL(y) 

{p)  Keg.  V.  Hill,  2  Den.  G.  C.  254,  and  see  the  precediDg  note. 

(q)  Howell  v.  Locke.  2  Campb.  15. 

(r)  But  if  the  witness  produces  the  instrument,  on  which  the  objection  to  hia  compe- 
tency rests,  it  ouf^ht  to  be  read :  By  Abbott,  G.  J.,  Butler  v.  Carver,  2  Stark.  R.  434  (3  E. 
C.  L.  R.)-  On  the  passage  in  the  text  being  cited  in  Macdonnell  v,  Evans,  11  C.  B.  937  (73 
E.  C.  R.  R-)t  Maule,  J.,  said,  "  In  many  cases  witnesses  are  called  whom  the  opposite  ptfty 
has  no  reason  to  expect  to  see  ;  the  reason,  therefore,  given  in  that  book  is  not  a  good  ooe. 
An  examination  on  the  voire  dire  is  for  the  purpose  of  establishing  something  of  which  the 
court  is  to  be  the  judge  and  not  the  jury.  It  may  well  be,  therefore,  that  the  rale  there  is 
not  so  exclusive  as  in  the  case  of  an  examination  going  to  a  jury."  Either  the  "do "or 
<'  not"  in  italics  seems  inserted  by  mistake  in  the  report. 

(«)  Butchers'  Company  v.  Jones,  1  Esp.  162.  See  also  Botham  v.  Swingler,  1  Esp.  l^i 
8.  c,  Peake  N.  P.  C.  219,  where  the  witness  was  allowed  to  remove  an  objection  of  interest 
raised  on  the  voire  dire  by  his  own  statement  that  he  had  become  a  bankrupt,  and  his 
estate  had  been  assigned.  See  also  Rex  v.  Gisburn,  15  East  57.  So  where  a  bankroptt 
called  as  a  witness,  stated  on  the  voire  dire  that  he  had  obtained  his  certificate  and  ^' 
leased  his  assignees;  Park,  J.  A.  J.,  held  him  competent,  without  production  of  there- 
lease  :  Carlisle  v.  Eady,  1  C.  &  P.  234  (12  E.  C.  L.  R.).  See  also  Buater  v.  Warre,  I  B.  • 
C.  689  (8  E.  C.  L.  R.). 

(t)  Ingram  v.  Dade,  MS.,  I  Phill.  Ev.  155;  Lunniss  v.  Row,  10  A.  &  E.  606  (37  B.  C  1" 
R ),  overruling  Goodhay  v.  Hendry,  M.  &  Malk.  319,  and  a  case  in  a  note,  Ibid.  321.  See 
1  Phill.  Ev.  156. 

(u)  Howell  V.  Lock,  2  Campb.  14.  (v)  Corking  v.  Jarrard,  1  Campb.  37. 

(w)  Botham  v.  Swingler,  1  Esp.  N.  P.  C.  165,  by  Lord  Kenyon ;  bat  see  Cleare  «.  Jobo'* 
tuprUy  note  (o). 

(x)  2  Hawk.  P.  C.  c.  46,  s.  83.  (y)  Ibid. 

^  A  juror  is  a  competent  witness :  Howser  r.  Comm.,  1  P.  F.  Smith  332. 
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3  Geo.  4,  c.  1 14. 


}  provide  for  the  more  effecttial  Punishment  of  certain  Offences  by  Imprison- 

ment  with  Hard  Labor. 

[bth  Auffust,  1822.] 

reciting  the  53  Geo.  3,  c.  162,  it  is  enacted,  that  "  whenever  any  person 
convicted  of  any  of  the  offences  hereafter  specified  and  set  forth,  that  is  to 
assault  with  intent  to  commit  felony;]  any  attempt  to  commit  felony;  any 
Y  misdemeanor  for  having  received  stolen  goods,  knowing  them  to  have 
m ;  any  assault  upon  a  peace  officer,  or  upon  an  officer  of  the  customs  or 
upon  any  other  officer  of  the  revenue,  in  the  due  discharge  and  execution 
their  respective  duty  or  duties,  or  upon  any  person  or  persons  acting  in  aid 
ch  officer  or  officers  in  the  due  discharge  and  execution  of  his  or  their 
I  duty  or  duties,  any  assault  committed  in  pursuance  of  any  conspiracy  to 
rate  of  wages;  neing  an  utterer  of  counterfeit  money,  knowing  the 
e  counterfeit;  knowingly  and  designedly  obtaining  money,  goods,  wares, 
indises,  bills,  bonds,  or  other  securities  for  money,  by  false  pretences,  with 
sheat  any  person  of  the  same]  keeping  a  common  gaming-house,  a  common 
use,  or  a  common  ill-governed  and  disorderly  house ;  wilful  and  corrupt 
>r  of  subornation  of  perjury ;  having  entered  any  open  or  inclosed  ground 
it  there  ill^ally  to  destroy,  take,  or  kill  game  or  rabbits,  or  with  intent  to 
and  assist  any  person  or  persons  illegally  to  destroy,  take,  or  kill  game  or 
nd  having  been  there  found  at  night  armed  with  any  offensive  weapon  ;  in 
every  of  the  above  cases,  and  whenever  any  person  shall  be  convicted  of 
her  of  the  aforesaid  offences,  it  shall  and  may  be  lawful  for  the  court 
ich  any  such  offender  shall  be  convicted,  or  which  by  law  is  authorized  to 
;nce  upon  any  such  offender,  to  award  and  order  (if  such  court  shall  think 
ice  of  imprisonment  with  hard  labor  for  any  torm  not  exceeding  the  torm 
such  court  may  now  imprison  for  such  offences,  either  in  addition  to  or  in 
y  other  punishment  which  may  be  inflicted  on  any  such  offenders  by  any 
oe  before  the  passing  of  this  Act;  and  every  such  offender  shall  thereupon 
li  sentence,  in  such  place,  and  for  such  time  as  aforesaid,  as  such  court 
k  fit  to  direct." 

rts  of  this  statute  between  brackets  are  repealed  by  the  9  Geo.  4,  c.  31,  s. 
4,  c.  53,  s.  1,  9  Geo.  4,  c.  74,  s.  125,  7  &  8  Geo.  4,  c.  27,  and  2  Will.  4, 


4  Geo.  4,  c.  48. 

for  enabling   Courts  to  abstain  from  pronouncing  Sentence  of  Death  in 

certain  Capital  Felonies, 

[Ath  July,  1823.] 

eas  it  is  expedient  that  in  all  cases  of  felony  not  within  the  benefit  of 
cept  murder,  the  court  before  which  the  offender  or  offenders  shall  be  con- 
lU  be  authorized  to  abstain  from  pronouncing  ^judgment  of  death,  ^^.. 
such  court  shall  be  of  opinion  that,  under  the  particular  circumstances  ^ 
}e,  the  offender  or  offenders  is  or  are  a  fit  and  proper  subject  or  fit  and 
)jects  to  be  recommended  for  the  royal  mercy :"  enacts,  that  by  the  King's 
llent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
oral,  and  commons,  in  this  present  Parliament  assembled,  and  by  the 
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authority  of  the  same,  that  from  and  after  the  passing  of  this  Act,  whenever  idj 
person  shall  be  convicted  of  any  felony,  except  murder,  and  shall  bylaw  be  excluded 
the  benefit  of  clerjry  in  respect  thereof,  and  the  court  before  which  such  offender 
shall  be  convicted  shall  be  of  opinion  that,  under  the  particular  circumstaooes  of 
the  case,  such  offender  is  a  fit  and  proper  subject  to  be  recommended  for  the  rojil 
mercy,  it  shall  and  may  bo  lawful  for  such  court,  if  it  shall  think  fit  so  to  do,  to 
direct  the  proper  officer  then  beinp:  present  in  court  to  require  and  ask,  whercapoo 
such  officer  shall  require  and  ask  if  such  offender  hath  or  knoweth  anything  to  mj, 
why  judgment  of  death  should  not  be  recorded  against  such  offender ;  and  in  case 
such  offender  shall  not  allege  any  matter  or  thing  sufficient  in  law  to  arrest  or  bar 
such 'judgment,  the  court  shall  and  may  and  is  hereby  authorized  to  abstain  firom 
pronouncing  judgment  of  death  upon  such  offender;  and,  instead  of  pronounciflg 
such  judgment,  to  order  the  same  to  be  entered  of  record,  and  thereupon  sacfa 
proper  officer  ajs  aforesaid  shall  and  may  and  is  hereby  authorized  to  enter  jadgmeot 
of  death  on  record  against  such  offender,  in  the  usual  and  accustomed  form,  and  Id 
such  and  the  same  manner  as  is  now  used,  and  as  if  judgment  of  death  had  actnallj 
been  pronounced  in  open  court  against  such  offender,  by  the  court  before  which  such 
offender  shall  have  been  convicted. 

By  sec.  2.  A  record  of  every  such  judgment,  so  entered  as  aforesaid,  shall  have  the 
like  effect  to  all  intents  and  purposes,  and  be  followed  by  all  the  same  conseqaeDoes, 
as  if  such  judgment  had  actually  bo^n  pronounced  in  open  court,  and  the  offender 
had  been  reprieved  by  the  court. 

By  sec.  3.  Nothing  herein  contained  shall  extend  to  that  part  of  the  United 
Kingdom  called  Scotland. 

7  Geo.  4,  c.  64. 

19.  "For  preventing  abuses  from  dilatory  pleas,"  enacts,  that  no  indictment  or 
information  shall  be  abated  by  reason  of  any  dilatory  plea  of  misnomer  or  of  w&nt 
of  addition,  or  of  wrong  addition  of  the  party  offering  such  plea;  if  the  court  shall 
be  satisfied  by  affidavit  or  otherwise  of  the  truth  of  such  plea ;  but  in  such  case  the 
court  shall  forthwith  cause  the  indictment  or  information  to  be  amended  according 
to  the  truth,  and  shall  call  upon  such  party  to  plead  thereto,  and  shall  proceed  u  if 
no  such  dilatory  plea  had  been  pleaded. 

20.  "And  that  the  punishment  of  offenders  may  be  less  frequently  intercepted  in 
consequence  of  technical  niceties;"  be  it  enacted,  that  no  judgment  upon  any  indictr 
ment  or  information  for  any  felony  or  misdemeanor,  whether  after  verdict  or  out- 
lawry, or  by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed  for  want 
of  the  averment  of  any  matter  unnecessary  to  be  proved,  nor  for  the  omission  of 
the  words  "  as  appears  by  the  record,"  or  of  the  words  "  with  force  and  arms,"  or 
of  the  words  "  against  the  peace,"  nor  for  the  insertion  of  the  words  "  against  the 
form  of  the  statute,"  instead  of  the  words  "  against  the  form  of  the  statutes,"  or 
vice  versd,  nor  for  that  any  person  or  persons  mentioned  in  the  indictment  or  infonna- 
tion  is  or  are  designated  by  a  name  of  office  or  other  descriptive  appellation,  instead 
of  his,  her,  or  their  proper  name  or  names,  nor  for  omitting  to  state  the  time  st 
which  the  offence  was  committed,  in  any  case  where  time  is  not  of  the  essence  of 
the  offence,  nor  for  stating  the  time  imperfectly,  nor  for  stating  the  offence  to  have 
been  committed  on  a  day  subsequent  to  the  finding  of  the  indictment  or  exhibiting 
j,^...-.   the  information,  or  on  an  impossible  day,  or  on  a  day  that  *never  happened, 

-'   nor  for  want  of  a  proper  or  perfect  venue,  where  the  court  shall  appear  by  the 
indictment  or  information  to  have  had  jurisdiction  over  the  offence. 

7  &  8  Geo.  4,  c.  28. 

An  Act  for  further  improving  the  Administration  of  Justice  in  Criminal  Cate*  «* 

England, 

[21st  June,  1827.] 

"  Whereas  trial  for  criminal  offences  in  that  part  of  the  United  Kingdom  caDf^ 
England  are  attended  with  some  forms  which  frequently  impede  the  due  sdwis^ 
tration  of  justice,  and  it  is  therefore  expedient  to  abolish  suoh  forms,  and  tlfo  ^ 
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sh  the  benefit  of  clergy,  and  to  make  better  provision  for  the  punishment  of 
ders  in  certain  cases :"  be  it  therefore  enacted  by  the  King's  most  excellent 
sty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
,  that  if  any  person  not  having  privilege  of  peerage,  being  arraigned  upon  any 
!tment  for  treason,  felony,  or  piracy,  shall  plead  thereto  a  plea  of  **  Not  guilty," 
hall  by  such  plea,  without  any  further  form,  be  deemed  to  have  put  himself 

the  country  for  trial ;  and  the  court  shall,  in  the  usual  manner,  order  a  jury 
be  trial  of  such  person  accordingly. 

If  any  person,  being  arraigned  upon  or  charged  with  any  indictment  or  infor- 
DD  for  treason,  felony,  piracy,  or  misdemeanor,  shall  stand  mute  of  malice,  or 
Qot  answer  directly  to  the  indictment  or  information,  in  every  such  case  it  shall 
wful  for  the  court,  if  it  shall  so  think  fit,  to  order  the  proper  oflBcer  to  enter  a 
of  '^  Not  guilty''  on  behalf  of  such  person ;  and  the  plea  so  entered  shall  have 
•ame  force  and  effect  as  if  such  person  had  actually  pleaded  the  same. 

If  any  person  indicted  for  any  treason,  felony,  or  piracy,  shall  challenge  peremp- 
j  a  greater  number  of  the  men  returned  to  be  of  the  jury  than  such  person  is 
led  by  law  so  to  challenge  in  any  of  the  said  cases,  every  peremptory  challenge 
od  the  number  allowed  by  law  in  any  of  the  said  cases  shall  be  entirely  void, 
the  trial  of  such  person  shall  proceed  as  if  no  such  such  ohalleoge  had  been 


\ 

*» 


No  plea  setting  forth  any  attainder  shall  be  pleaded  in  bar  of  any  indictment, 
ss  the  attainder  be  for  the  same  offence  as  that  charged  in  the  indictment. 

Where  any  person  shall  be  indicted  for  treason  or  felony,  the  jury  empannelled 
^  such  person  shall  not  be  charged  to  inquire  concerning  his  lands,  tenements,  or 
s,  nor  whether  he  fled  for  such  treason  or  felony. 

Benefit  of  clergy,  with  respect  to  persons  convicted  of  felony,  shall  be  abolished ; 
^hat  nothing  herein  contained  shall  prevent  the  joinder  in  any  indictment  of  any 
ts  which  might  have  been  joined  before  the  passing  of  this  Act. 

No  person  convicted  of  felony  shall  suffer  death  unless  it  be  for  some  felony 
h  was  excluded  from  the  benefit  of  clergy  before  or  on  the  first  day  of  the 
iut  session  of  Parliament,  on  which  hath  been  or  shall  be  made  punishable  with 
1  by  some  statute  passed  afler  that  day. 

£very  person  convicted  of  any  felony,  not  punishable  with  death,  shall  be 
shed  in  the  manner  prescribed  by  the  statute  or  statutes  specially  relating  to 
felony ;  and  that  every  person  convicted  of  any  felony,  for  which  no  punishment 
been  or  hereafter  may  be  specially  provided,  shall  be  deemed  to  be  punishable  under 
Act,  and  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
teas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  *privately  ^i^- 
»ped  (if  the  court  shall  so  think  fit),  in  addition  to  such  imprisonment.        ^ 

And  with  regard  to  the  place  and  mode  of  imprisonment  for  all  offences 
shable  under  this  Act,  be  it  enacted,  that  where  any  person,  shall  be  convicted 
iy  offence  punishable  under  this  Act,  for  which  imprisonment  may  be  awarded, 
all  be  lawful  fur  the  court  to  sentence  such  offender  to  be  imprisoned,  or  to  be 
isoned  and  kept  to  hard  labor,  in  the  common  gaol  or  house  of  correction,  and 
to  direct  that  the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  or 
portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
r  as  to  the  court  in  its  discretion  shall  seem  meet. 

[).  Wherever  sentence  shall  be  passed  for  felony  on  a  person  already  imprisoned 
er  sentence  for  another  crime,  it  shall  be  lawful  for  the  court  to  award  impri- 
neat  for  the  subsequent  offence,  to  commence  at  the  expiration  of  the  imprison- 
t  to  which  such  person  shall  have  been  previously  sentenced ;  and  where  such 
>on  shall  be  already  under  sentence  either  of  imprisonment  or  transportation, 
ooart,  if  empowered  to  pass  sentence  of  transportation,  may  award  such  sentence 
the  subsequent  offence,  to  commence  at  the  expiration  of  the  imprisonment  or 
isportation  to  which  such  person  shall  have  been  previously  sentenced,  although 
tiggregate  term  of  imprisonment  or  transportation  respectively  may  exceed  tne 
Q  for  which  either  of  those  punishments  could  be  otherwise  awarded. 
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i.h<;  ji'ifj.-iif/j*  fit  »// '*hl'-h  ill';  '.ff-.-rj-lrr  iTili'ht  <..thvr»r:*e  l:»e  lawfully  s*nttneed "D > 
»!ijf/iMyiij«:/it.  '.'/fjvi'.f.i'./j   f'^r  aiiv  f-L-jvijv  c".'Uimitt«Kl  arW  the  sraQCiDi;  of  aov  *bc^ 

14.  \Vh*T"v<;r  thifi  '^r  any  oih^-r  statute  relsttiasr  m  any  oflfence,  whether  ponish- 
ahN:  upon  ifi'Ji/:t.rfi<'rjt  or  huiiJiuHry  convietinn.  in  descrihinsr  or  refernnf;  to  tbc 
tAU-.ui-M  or  fli<;  Mjhj'rct-ijjatt/r  ou  or  with  rc5*pect  to  which  it  shall  be  committed.*'^ 
t\\*'.  ofl«ii'l'rr  or  th*;  jcirty  aff»:«:t4;d  or  intende<l  to  be  affected  by  the  offence,  hs" 
ijKi'd  or  fli.'ill  11^4;  wonl.H  irfi|»^»rtiri^  the  !un*;u]ar  number  or  the  masculine  g^^*^ 
only,  y<-t  iIm;  htatuto  hhall  Imj  urid(;rst^x>d  to  include  several  matters  as  well  as  i^^ 
ifmtt4:r,  and  hf'vcnil  jM:rHorih  :u4  Wi;ll  as  one  pors/m.  and  females  as  well  as  males,  ii>^ 
lMHii4:H  rorporato  uh  wtrll  uh  individuals,  unles-s  it  be  otherwise  spei-ially  provided,  oj 
l.hun;  b«-  Hf/inirf,hiii;r  in  tlii!  Hulij«!<:t  or  context  repugnant  to  such  construction;  »d<* 
whiTiiv«;r  any  forfi-ituru  <ir  jMinalty  is  fKiyable  to  a  party  aggrieved,  it  shall  bep^J* 
ahli)  Ui  a  body  corporati!  in  «;v<.Ty  case  where  such  body  shall  be  the  party  aggrievw- 

Ml.  Nothing  henrin  contained  nhall  extend  to  Scotland  or  Ireland. 

Tlif  1 1  iU'A}  A  k  \  Will.  4,  c.  70,  s.  9,  enacts,  that  upon  all  trialB  for  feloaies^'' 
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isdemeanors  upon  any  record  of  the  Court  of  King's  Bench,  judgment  may  be 
tmoanced  during  the  sittings  or  assizes  by  the  judge  before  whom  the  verdict 
lall  be  taken,  as  well  upon  the  person  who  shall  have  suffered  judgment  by  default 
'  confession,  upon  the  same  record,  as  upon  those  who  shall  be  tried  and  conyicted, 
hether  such  persons  be  present  or  not  in  court,  excepting  only  where  the  prosecu- 
in  shall  be  by  information  filed  by  leave  of  the  Court  of  King's  Bench,  or  such 
Bes  of  information  filed  by  his  Majesty's  attorney-general,  wherein  the  attorney- 
meral  shall  pray  that  the  judgment  may  be  postponed  ;  and  the  judgment  so  pro- 
mnced  shall  be  indorsed  upon  the  record  of  Nisi  Prius,  and  afterwards  entered 
)on  the  record  in  court,  and  shall  be  of  the  same  force  and  effect  as  a  judgment  of 
le  court,  unless  the  court  shall,  within  six  days  after  the  commencement  of  the 
iBuing  term,  grant  a  rule  to  show  cause  why  a  new  trial  should  not  be  had  or  the 
idgment  amended;  and  it  shall  be  lawful  for  the  judge  before  whom  the  trial  shall 
i  bad  either  to  issue  an  immediate  order  or  warrant  for  committing  the  defendant 

execution,  or  to  respite  the  execution  of  the  judgment,  upon  such  terms  as  he 
lall  think  fit,  until  the  sixth  day  of  the  ensuing  term ;  and  in  case  imprisonment 
all  be  part  of  the  sentence,  to  order  the  period  of  imprisonment  to  commence  on 
le  day  on  which  the  party  shall  be  actually  taken  to  and  confined  in  prison. 

The  1  Vict.  c.  84,  s.  1,  recites  the  2  &  3  Will.  4,  c.  59,  s.  19  [see  vol,  2,  p.  934], 
«  2  &  3  Will.  4.  c.  125,  s.  64  [see  vol.  2,  p.  912],  the  5  &  6  Will.  4,  c.  45,  s.  12 
ee  vol.  2,  p.  922],  and  the  5  &  6  Will.  4,  c.  51,  s.  5  [see  vol.  2,  p.  912];  and 
tacts,  that  if  any  person  shall  afler  the  commencement  of  this  Act  be  convicted  of 
ly  of  the  offences  hereinbefore  mentioned,  such  person  shall  not  suffer  death,  or 
ive  sentence  of  death  awarded  against  him  or  her  for  the  same,  but  shall  be  liable, 
.  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for 
my  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  ex-  r-^  . 
ceding  four  years  nor  less  than  two  years.  *- 

The  A  cts  recited  in  sec.  2  are  repealed  by  the  8  &  9  Vict  c'  84  and  24  &  25 
ict.  c.  95. 

3.  And  be  it  enacted,  that  when  any  person  shall  be  convicted  of  any  offence 
onishable  under  this  Act  for  which  imprisonment  may  be  awarded,  it  shall  be 
iwful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  with  or  without  hard 
ibor,  in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  offender 
hall  be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such  imprison- 
oent,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months  in 
iny  one  year,  as  to  the  court  in  its  discretion  shall  seem  meet. 

5  &  6  Vict.  c.  38. 

in  Act  to  define  the  JurmUctian  of  Justices  in  General  and  Quarter  Sessions  of 

the  Peace, 

[30^A  June,  1842.] 

"Whereas  it  is  expedient  that  the  powers  of  justices  in  general  and  quarter 
^0D8  of  the  peace  with  respect  to  the  trial  of  offences  be  better  defined ; '  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
>f  tbe  lords  spiritual  and  temporal,  and  commons,  in  this  present  Parliament  assem- 
^kd,  and  by  the  authority  of  the  same,  that  afler  the  passing  of  this  Act  neither 
^justices  of  the  peace  acting  in  and  for  any  county,  riding,  division,  or  liberty, 
M)r  the  recorder  of  any  borough,  shall,  at  any  session  of  the  peace,  or  at  any  ad- 
K^tumment  thereof,  try  aoy  person  or  persons  for  any  treason,  murder,  or  capital 
Wooy,  or  for  any  felony  which,  when  committed  by  a  person  not  previously  con- 
^cted  of  felony,  is  punishable  by  transportation  beyond  the  seas  for  life,  or  for  any 
^  the  following  offences  (that  is  to  say) : — 

1.  Misprision  of  treasuD  : 

2.  Offences  against  the  Queen's  title,  prerogative,  person,  or  government,  or 

against  either  House  of  Parliameui : 

3.  Offences  subject  to  the  penalties  of  praemunire : 

4.  Blasphemy,  and  offences  against  religion  : 
S*  Administering  or  taking  unlawful  oaths : 
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6.  Perjury  and  subornation  of  perjury: 

7.  Making  or  suborning  any  other  person  to  make  a  false  oath,  affinnatioD,  or 

declaration,  punishable  as  perjury  or  as  a  misdemeanor: 

8.  Forgery: 

9.  Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain,  or  pulse,  or  to 

any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any  heath,  gone, 
furze,  or  fern : 

10.  Bigamy,  and  offences  against  the  laws  relating  to  marriage : 

11.  Abduction  of  women  and  girls: 

12.  Endeavoring  to  conceal  the  birth  of  a  child : 

13.  Offences  against  any  provision  of  the  laws  relating  to  bankrupts  and  insol- 

vents: 

14.  Composing,  printing,  or   publishing  blasphemous,  seditious,  or  defamatoiy 

libels : 

15.  Bribery : 

16.  Unlawful  combinations  and  conspiracies,  except  conspiracies  or  oombiDatioDS 

to  commit  any  offence  which  such  justices  or  recorder  respectively  have  or 
has  jurisdiction  to  try  when  committed  by  one  person : 

17.  Stealing  or  fraudulently  taking,  or  injuring  or  destroying  records  or  docu- 

ments belonging  to  any  court  of  law  or  equity,  or  relating  to  any  proceedii^ 
therein : 

18.  Stealing  or   fraudulently   destroying   or   concealing  wills   or   testameotary 
...,        papers,  or  any  document  or  written  instrument  being  *or  oontainiog  eri- 

-'        dence  of  the  title  to  any  real  estate  or  any  interest  in  lands,  tenements,  or 
hereditaments : 

Provided  always,  that  nothing  herein  contained  shall  be  construed  to  give  aatbority 
to  the  justices  of  the  peace  actin^i;  in  and  for  the  cities  of  London  and  Westminster, 
the  liberty  of  the  Tower  of  London,  the  borough  of  Southwark,  and  the  counties  of 
Middlesex,  Essex,  Kent,  and  Surrey,  to  try  any  person  or  persons  for  any  offence 
committed  or. alleged  to  be  committed  within  the  jurisdiction  of  the  Central  Criminal 
Court,  which  such  justices  are  restrained  from  trying  under  the  provisions  of  tn 
Act  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty,  intituled,  '*An  Act  for 
establishing  a  new  court  for  the  trial  of  offences  committed  in  the  metropolis  and 
parts  adjoining." 

6  &  7  Vict.  c.  12. 

An  Act/or  the  more  convenient  Holding  of  Coroner^  Inquexts. 

lilth  April,  im] 

'^Whereas  it  often  happens  that  it  is  unknown  where  persons  lying  dead  have 
come  by  their  deaths,  and  also  that  such  persons  may  die  in  other  places  than  those 
in  which  the  cause  of  death  happened :"  be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temponut 
and  commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that  the  coroner  only  within  whose  jurisdiction  the  body  of  any  person  opp^ 
whose  death  an  inquest  ought  to  be  holden  shall  be  lying  dead  shall  hold  the  io' 
quest,  notwithstanding  that  the  cause  of  death  did  not  arise  within  the  jurisdicUon 
of  such  coroner ;  and  in  the  case  of  any  body  found  dead  in  the  sea,  or  any  creeki 
river,  or  navigable  canal  within  the  flowing  of  the  sea,  where  there  shall  be  vo 
deputy  coroner  for  the  jurisdiction  of  the  Admiralty  of  England,  the  inquest  shalj 
be  holden  only  by  the  coroner  having  jurisdiction  in  the  place  where  the  body  shall 
be  first  brought  to  land. 

2.  For  the  purpose  of  holding  coroners'  inquests  every  detached  part  of  a  oonntji 
riding,  or  division  shall  be  deemed  to  be  within  that  county,  riding,  or  division  vj 
which  it  is  wholly  surrounded,  or  where  it  is  partly  surrounded  by  two  or  fo^ 
counties,  ridings,  or  divisions,  within  that  one  with  which  it  has  the  longest  oobb* 
mon  boundary. 

3.  If  a  verdict  of  murder  or  manslaughter,  or  as  acoeflsory  before  the  fact  to  anf 
murder,  shall  be  found  by  the  jury  at  any  such  inquest^  against  any  porsoB  ^^ 
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)D8,  the  coroner  holding  the  said  inquest  and  the  justices  of  oyer  and  terminer 
gaol  delivery  for  the  county,  city,  district,  or  place  in  which  such  inquest  shall 
lolden,  and  all  other  persons,  shall  have  the  same  powers  respectively  for  the 
mitment,  trial,  and  execution  of  the  sentence  of  the  person  or  persons  so  charged 
bey  now  by  law  possess  with  regard  to  the  commitment,  trial  and  execution  of 
sentence  upon  any  person  or  persons  committed  and  tried  within  the  jurisdiction 
re  the  death  happened. 

he  7  &  8  Vict.  c.  2,  recites  the  28  lien.  8,  c.  15,  and  enacts,  that  Her  Majesty's 
ces  of  assize  or  others  Her  Majesty's  commissioners  by  whom  any  court  shall 
olden  under  any  of  Her  Majesty's  commissions  of  oyer  and  terminer  or  general 
delivery,  shall  have  severally  and  jointly  all  the  powers  which  by  any  Act  are 
a  to  the  commissioners  named  in  any  commission  of  oyer  and  terminer  for  the 
ig  of  offences  committed  within  the  jurisdiction  of  the  Admiralty  of  England, 
that  it  shall  be  lawful  fur  the  first-mentioned  justices  and  commissioners,  or  any 
or  more  of  them,  to  inquire  of,  hear,  and  determine  all  offences  alleged  to  have 

committed  on  the  high  seas  and  other  places  within  the  jurisdiction  of  the 
liralty  of  England,  and  to  deliver  the  gaol  in  every  county  and  franchise  within 
limits  of  their  ^several  commissions  of  any  person  committed  to  or  im-  r-^  ... 
»ned  therein  for  any  offence  alleged  to  have  been  committed  upon  the    ^ 

seas  and  other  places  within  the  jurisdiction  of  the  Admiralty  of  England;  and 
ndictments  found,  and  trials  and  other  proceedings  had,  by  and  before  the  said 
ce8  and  commissioners,  shall  be  valid;  and  it  shall  be  lawful  for  the  court  to 
r  the  payment  of  the  costs  and  expenses  of  the  prosecution  of  such  offences,  in 
manner  prescribed  by  an  Act  of  the  seventh  year  of  King  George  the  Fourth, 
uled,  '*  An  Act  for  improving  the  administration  of  criminal  justice  in  England,'' 
16  case  of  felonies  tried  in  the  High  Court  of  Admiralty. 
.  In  all  indictments  preferred  before  the  said  justices  and  commissioners  under 
Act,  the  venue  laid  in  the  margin  shall  be  the  same  as  if  the  offence  had  been 
mitted  in  the  county  where  the  trial  is  had ;  and  all  material  facts  which  in 
ir  indictments  would  be  averred  to  have  taken  place  in  the  county  where  the  trial 
lad  shall  in  indictments  prepared  and  tried  under  this  Act  be  averred  to  have 
m  place  '^  on  the  high  seas." 

.  The  justice  or  justices  by  whom  any  information  shall  be  taken  touching  any 
Dce  committed  within  the  jurisdiction  of  the  Admiralty  of  England  under  the 
?iBions  of  an  Act  passed  in  the  seventh  year  of  the  reign  of  King  George  the 
u-th,  intituled,  *^  An  Act  to  enable  commissioners  for  trying  offences  upon  the 
,  and  justices  of  the  peace,  to  take  examinations  touching  such  offences,  and  to 
unit  to  safe  custody  persons  charged  therewith,"  if  he  or  they  shall  see  cause 
reupon  to  commit  such  person  to  take  his  trial  for  such  offence,  shall  commit  him 
the  same  prison  to  which  he  would  have  been  committed  to  take  his  trial  at  the 
Lt  court  of  oyer  and  terminer  and  general  gaol  delivery  if  the  offence  had  been 
Qmitted  on  land  within  the  jurisdiction  of  the  same  justice  or  justices,  and  shall 
re  authority  to  bind  by  recognizance  all  persons  who  shall  know  or  declare  any- 
Dg  material  touching  the  said  offence  to  appear  at  the  said  next  court  of  oyer  and 
ttiiner  and  general  gaol  delivery,  then  and  there  to  prosecute  or  give  evidence 
iiost  the  party  accused,  and  shall  return  all  such  informations  and  recognizances 
the  proper  officer  of  the  court  in  which  the  trial  is  to  be,  at  or  before  the  opening 
the  court ;  and  every  such  offender  shall  be  arraigned,  tried,  and  sentenced,  as  if 
!  offence  had  been  committed  within  the  county,  riding,  or  division  for  which 
:h  cuurt  shall  be  holden. 

4.  Nothing  herein  contained  shall  affect  the  jurisdiction  belonging  to  the  Central 
ioiinul  Court  fur  the  trial  of  persons  charged  with  offences  committed  on  the  high 
»  aod  other  places  within  the  juriMdietion  of  the  Admiralty  of  Kn<:land,  or  to  re- 
^in  the  i^^ue  of  any  i^pecial  commission  uud.r  the  first- recited  Act  for  the  trial  of 
ch  cffeudcrs,  if  need  shall  be. 
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11  &  12  Vict.  o.  78. 

An  Act  for  tlie  further  Amendment  of  the  Administration  of  the  Criminal  Law. 

[SUt  Angugt,  1848.] 

1.  When  any  person  shall  have  been  convicted  of  any  treasoD,  felony,  or  misde- 
meanor before  any  court  of  oyer  and  terminer  or  gaol  delivery,  or  court  of  quarter 
sessions,  the  judge  or  commissioner  or  justices  of  the  peace  before  whom  the  case 
shall  have  been  tried  may,  in  his  or  their  discretion,  reserve  any  question  of  law 
which  shall  have  arisen  on  the  trial  for  the  consideration  of  the.  justices  of  either 
bench  and  barons  of  the  exchequer,  and  thereupon  shall  have  authority  to  respite 
execution  of  the  judgment  on  such  conviction,  or  postpone  the  judgnjeut  until  sodi 
question  shall  have  been  considered  and  decided,  as  he  or  they  may  think  fit;  and 
in  either  case  the  court  in  its  discretion  shall  commit  the  person  convicted  to  prison, 
,ic.  1    or  shall  take  a  recognizance  of  bail,  with  one  *or  two  sufficient  sureties,  and 

-'  in  such  sum  as  the  court  shall  think  fit,  conditioned  to  appear  at  such  time  or 
times  as  the  court  shall  direct,  and  receive  judgment,  or  to  render  himself  in  execo- 
tion,  as  the  case  may  be. 

2.  The  judge  or  commissioner  or  court  of  quarter  sessions  shall  thereupon  state, 
in  a  case  signed  in  the  manner  now  usual,  the  question  or  questions  of  iaw  which 
shall  have  been  so  reversed,  with  the  special  circumstances  upon  which  the  same 
shall  have  arisen ;  and  such  case  shall  be  transmitted  to  the  said  justices  and  barons, 
and  the  said  justices  and  barons  shall  thereupon  have  full  power  and  authority  to 
hear  and  finally  determine  the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the  indictment  or 
inquisition  on  the  trial  whereof  such  question  or  questions  have  arisen,  or  to  avoid 
such  judgment,  and  to  order  an  entry  to  be  made  on  the  record,  that  in  the  judg- 
ment of  the  said  justices  and  barons  the  party  convicted  ought  not  to  have  been  oon- 
victed,  or  to  arrest  the  judgment,  or  order  judgment  to  be  given  thereon  at  some 
other  session  of  oyer  and  terminer  or  gaol  delivery,  or  other  sessions  of  the  peace,  if 
no  judgment  shall  have  been  before  that  time  given,  as  they  shall  be  advis^,  or  to 
make  such  other  order  as  justice  may  require ;  and  such  judgment  and  order,  if  any, 
of  the  said  justices  and  barons,  shall  be  certified  under  the  hand  of  the  presiding 
chief  justice  or  chi^jf  banm  to.  the  clerk  of  assize  or  his  deputy,  or  to  the  clerk  of  the 
peace  or  his  deputy,  as  the  case  may  be,  who  shall  enter  the  same  on  the  original 
record  in  proper  form ;  and  a  certificate  of  such  entry,  under  the  hand  of  the  clerk 
of  assize  or  his  deputy,  or  the  clerk  of  the  peace  or  his  deputy,  as  the  case  maj  be, 
in  the  form,  as  near  as  may  be,  or  to  the  effi^ct  mentioned  in  the  schedule  annexed 
to  this  Act,  with  the  necessary  alterations  to  adapt  it  to  the  circumstances  of  the 
case,  shall  be  delivered  or  transmitted  by  him  to  the  sheriff  or  gaoler  in  whose  cus- 
tody the  person  convicted  shall  be ;  and  the  said  certificate  shall  be  a  sufficient  war- 
rant to  such  sheriff  or  gaoler,  and  all  other  persons,  for  the  execution  of  the  judg*- 
ment,  as  the  same  shall  be  so  certified  to  have  been  affirmed  or  amended,  and  execu- 
tion shall  be  thereupon  executed  on  such  judgment,  and  for  the  discharge  of  the  per- 
son convicted  from  further  imprisonment,  if  the  judgment  shall  be  reversed,  avoided, 
or  arrested,  and  in  that  case  such  sheriff  or  gaoler  shall  forthwith  discharge  hioi, 
and  also  the  next  court  of  oyer  and  terminer  and  gaol  delivery  or  sessions  of  the 
peace  shall  vacate  the  recognizance  of  bail,  if  any ;  and  if  the  court  of  oyer  and  ter- 
miner and  giiol  delivery  or  court  of  quarter  sessions  shall  be  directed  to  give  judg- 
ment, the  said  court  shall  proceed  to  give  judgment  at  the  next  session. 

3.  The  jurisdiction  and  authorities  by  this  Act  given  to  the  said  justices  of  either 
bench  and  barons  of  the  exchequer  shall  and  may  be  exercised  by  the  said  justices 
and  barons,  or  five  of  them  at  the  least,  of  whom  the  lord  chief  justice  of  the  CoW^ 
of  Queen's  Bench,  the  lord  chief  justice  of  the  Court  of  Commou  Pleas,  and  the 
lord  chief  baron  of  the  Court  of  Exchequer,  or  one  of  such  chiefs  at  least,  shall  ^ 
part,  being  met  in  the  exchequer  chamber  or  other  convenient  place;  and  thejodg' 
ment  or  judgments  of  the  said  justices  and  barons  shall  be  delivered  in  open  coor^ 
after  hearing  counsel  or  the  parties,  in  case  the  prosecutor  or  the  person  coovii^ 
shall  think  it  fit  that  the  case  shall  be  argued,  in  like  mtinner  as  the  judgment  o* 


i 


Appendix  of  Statutes.  ix 

superior  courte  of  coiumoD  law  at  Westminster  or  Dublin,  as  the  case  may  be, 
DOW  delivered. 

.  The  said  justices  and  barons,  when  a  case  has  been  reserved  for  their  opinioD, 
I  have  power,  if  they  think  fit,  to  cause  the  case  or  certificate  to  be  sent  back  for 
ndment,  and  thereupon  the  same  shall  be  amended  accordingly,  and  judgment 
1  be  delivered  after  it  shall  have  been  amended. 

.  Whenever  any  writ  of  error  shall  be  brought  upon  any  judgment  on  any  in- 
ment,  information,  presentment,  or  inquisition,  in  any  ^criminal  case,  and   r-^ 
court  of  error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  *- 
t  of  error  either  to  pronounce  the  proper  judgment  or  to  remit  the  record  to  the 
t  below,  in  order  that  such  court  may  pronounce  the  proper  judgment  upon  such 
etment,  information,  presentment,  or  inquisition. 

.  Every  person  who  shall  forge  or  alter,  or  shall  oflPer,  utter,  dispose  of,  or  put 
knowing  the  same  to  be  forged  or  altered,  any  certificate  of  or  copy  certified  by 
lief  justice,  or  any  certificate  of  or  copy  certified  by  a  clerk  of  assize  or  his 
ity,  or  the  clerk  of  the  peace  or  his  deputy,  as  the  case  may  be,  with  intent  to 
e  any  person  to  be  discharged  from  custody,  or  otherwise  prevent  the  due  course 
istice,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not  ex- 
ling  ten  years,  or  be  imprisoned  for  any  term  not  exceeding  three  years,  with  or 
lout  hard  labor  and  solitary  confinement,  both  or  either,  at  the  discretion  of  the 
-t  before  which  he  shall  be  tried. 

SCHEDULE. 

IThereas   at  the   session   of  the   peace    for  the  county  of  held 

before  and  others  their  fellows  [or  at  the  session  of 

*  and   terminer   and   gaol   delivery   held   for  the  county  of  on 

before,  among  others,  Sir  A.  B.,  Knight,  one  of  the  justices  of  the 

•t  of  and  here  name  the  quorum  commissioners,  jua- 

s  of  oyer  and  terminer  and  gaol  delivery],  A.  B.,  late  of  lnhorer, 

ing  been  found  guilty  of  felony,  and  judgment  thereupon  given,  that  [state  the 

stance']  the  court  before  whom  he  was  tried  reserved  a  certain  question  of  law  for 

consideration  of  the  justices  of  either  bench  and  the  barons  of  the  exchequer, 

execution  was  thereupon  respited  in  the  meantime : 

'his  is  to  certify,  that  the  said  ju^ftices  and  barons  having  met  in  the  exchequer 
mber  at  Westminster  [or  Dublin,  as  the  case  may  he"]  on  the 

of  it  was  considered  by  the  said  justices  and 

QDS  there  that  the  judgment  aforesaid  should  be  annulled,  and  an  entry  made  ou 
record  that  the  said  A.  B.  ought  not,  in  the  judgment  of  the  said  justices  and 
ODS,  to  have  been  convicted  of  the  felony  aforesaid ;  and  you  are  therefore  hereby 
aired  forthwith  to  discharge  the  said  A.  B.  from  your  custody. 
To  the  Gaoler  of  and  the  Sheriff  of 

and  all  others  whom  it  may  concern. 

(Signed)         E.  F. 
Clerk  of  the  Peace  for  the  County  of 
[or  Clerk  of  Assize  for 
as  the  case  may  he^ 

U  &  15  Vict.  c.  100. 

27.  No  person  prosecuted  shall  be  entitled  to  traverse  or  postpone  the  trial  of  any 
lictment  found  against  him  at  any  session  of  the  peace,  session  of  oyer  and  ter- 
ner,  or  session  of  gaol  delivery :  provided  always,  that  if  the  court,  upon  the  ap- 
oitioD  of  the  person  so  indicted  or  otherwise,  shall  be  of  opinion  that  he  ought  to 
tUowed  a  further  time,  either  to  prepare  for  his  defence  or  otherwise,  such  court 
^7  adjourn  the  trial  of  such  person  to  the  next  subsequent  session,  upon  such 
mis  as  to  bail  or  otherwise  as  to  such  court  shall  seem  meet,  and  may  respite  the 
sogniiances  of  the  prosecutor  and  witnesses  accordingly,  in  which  case  the  prose- 

TOL.  III. — 34 
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cutor  and  witnesses  shall  be  bound  to  attend  to  prosecute  and  give  evidence  at  sach 
subsequent  session  without  enteriup;  into  any  fresh  recop^izance  for  that  purpose. 
^  ...  29.  Whenever  any  person  shall  be  convicted  of  any  one  of  the  ^offencesfbl- 
-'  lowing,  as  an  indictable  misdemeanor ;  that  is  to  say,  any  cheat  or  fraud  pan- 
ishable  at  common  law ;  any  conspiracy  to  cheat  or  defraud,  or  to  extort  money  or 
goods,  or  falsely  to  accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat 
the  course  of  public  justice ;  any  escape  or  rescue  from  lawful  custody  on  a  crimioal 
charge;  any  public  and  indecent  exposure  of  the  person;  any  indecent  assault, or 
any  assault  occasioning  actual  bodily  harm;  any  attempt  to  have  carnal  knowledge 
of  a  girl  under  twelve  years  of  age;  any  public  selling,  or  exposing  for  public stle or 
to  public  view  of  any  obscene  book,  print,  picture,  or  other  indecent  exhibition;  it 
shall  be  lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned  for  any  term 
now  warranted  by  law,  and  also  to  be  kept  to  hard  labor  during  the  whole  or  anj 
part  of  such  term  of  imprisonment. 

16  &  17  Vict.  c.  99. 

Sees.  1,  2,  3,  and  4  are  repealed  by  the  20  &  21  Vict.  c.  3. 

5.  Whenever  Her  Majesty  or  the  lord  lieutenant,  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  being  shall  be  pleased  to  extend  mercy  to  aoy 
offender  convicted  of  any  offence  for  which  he  may  be  liable  to  the  punishment  of 
death,  upon  condition  of  his  being  kept  to  penal  servitude  for  any  term  of  years  or 
for  life,  such  intention  of  mercy  shall  have  the  same  effect,  and  niay  be  signified  in 
the  same  manner,  and  all  courts,  justices,  and  others  shall  give  effect  thereto  and  to 
the  condition  of  the  pardon  in  like  manner,  as  in  the  cases  where  Her  Majesty,  or 
the  lord  lieutenant,  or  other  chief  governor  or  governors  of  Ireland  for  the  time  is 
or  are  now  pleased  to  extend  mercy  upon  condition  of  transportation  beyond  seas, 
the  order  for  the  execution  of  such  punishment  as  Her  Majesty,  or  the  lord  lieu- 
tenant, or  other  chief  governor  or  governors  of  Ireland  for  the  time  being  may  have 
the  condition  of  her,  his,  or  their  mercy  being  substituted  for  the  order  for  transpor- 
tation 

6.  Every  person  who  under  this  Act  shall  be  sentenced  or  ordered  to  be  kept  in 
penal  servitude  may,  during  the  t«rm  of  the  sentence  or  order,  be  confined  in  any 
such  prwon  or  place  of  confinement  in  any  part  of  the  United  Kingdom,  or  in  any 
river,  port,  or  harbor  of  the  United  Kingdom,  in  which  persons  under  sentence  or 
order  of  transportation  may  now  by  law  be  confined,  or  in  any  other  prison  in  the 
United  Kingdom,  or  in  any  part  of  Her  Majesty's  dominions  beyond  the  seas,  or  in 
any  port  or  harbor  thereof,  as  one  of  Her  Majesty's  principal  secretaries  of  state 
may  from  time  to  time  direct;  and  such  person  may  during  such  term  be  kept  to 
hard  labor,  and  otherwise  dealt  with  in  all  respects  as  persons  sentenced  to  trans- 
portation may  now  by  law  be  dealt  with  whilst  so  confined. 

7.  All  Acts  and  provisions  of  Acts  now  applicable  with  respect  to  persons  under 
sentence  or  order  of  transportation  shall,  so  far  as  maybe  consistent  with  the  express 
provisions  of  this  Act,  be  construed  to  extend  and  be  applicable  to  persona  nndcr 
any  sentence  or  order  of  penal  servitude  under  this  Act ;  and  all  the  powers  and 
provisions  contained  in  the  Act  of  the  fitlh  year  of  King  George  the  Fourth, 
chaptrr  eighty-four,  authorizing  the  appointment  by  Iler  Majesty  from  time  to 
time  of  places  of  confinement  as  therein  mentioned  for  male  offenders  under  sentence 
or  order  of  transportation,  and  authorizing  Her  Majesty  to  order  male  offenders 
convicted  in  Great  Britain  and  under  sentence  or  order  of  transportation  to  be  kept 
to  hard  labor  in  any  part  of  Her  Majesty's  dominions  out  of  England,  shall  extend 
and  be  applicable  to  and  for  the  appointment  by  Her  Majesty  of  like  places  of  con- 
finement in  any  part  of  the  United  Kingdom  for  offenders  (whether  male  or  female) 
sent^jnced  under  this  Act  in  any  part  of  the  United  Kingdom,  and  to  and  for  the 
^  ..-.  ordering  of  such  offenders  to  be  kept  to  hard  labor  in  any  part  of  Her  *Maj* 

-^  ty's  dominions  out  of  England;  and  all  the  provisions  of  the  said  Act  oonoenk- 
ing  the  removal  to  or  from  and  confinement  in  the  places  of  confinement  in  or  ofl^ 
of  England,  appointed  under  the  said  Act,  of  the  offenders  therein  mentioned,  n^d 
all  Acts  and  provisions  of  Acts  now  in  force  concerning  or  relating  to  the  regain^ 
and  government  of  such  places  of  confinement,  and  the  custody,  treatment,  mim^ 
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nt,  and  control  of  or  otherwise  in  relation  to  the  offenders  confined  therein,  shall, 
far  as  the  same  may  be  consistent  with  the  express  provisions  of  the  Act,  extend 
1  be  applicable  to  and  for  the  removal  to  and  from  and  confinement  in  the  places 
confinement  appointed  under  this  Act,  of  the  offenders  sentenced  in  any  part  of 
i  United  Kingdom,  and  otherwise  be  applicable  to  and  in  respect  of  such  places 
confinement  and  the  offenders  to  be  confined  there. 

3.  Provided  always,  that  all  the  powers  vested  under  this  Act  expressly  or  by 
erence  to  any  other  Act,  in  one  of  Her  Majesty's  principal  secretaries  of  state, 
Jl  in  relation  to  places  of  confinement  in  Ireland,  or  where  such  powers  are  other- 
le  to  be  exercised  in  Ireland,  be  exercised  by  the  lord  lieutenant  or  other  chief 
remor  or  governors  of  Ireland ;  and  where  the  signature  of  one  of  Her  Majesty's 
Qcipal  secretaries  of  state  would  be  necessary  in  relation  to  the  exercise  of  such 
prers,  the  signature  of  such  lord  lieutenant  or  chief  governor  or  governors,  or  his 
their  chief  secretary,  shall  be  sufficient  in  the  case  of  the  exercise  of  such  powers 

such  lord  lieutenant  or  chief  governor  or  governors. 

9.  It  shall  be  lawful  for  Her  Majesty,  by  an  order  in  writing  under  the  hand 
d  seal  of  one  of  Her  Majesty's  principal  secretaries  of  state,  to  grant  to  any  con- 
it  now  under  sentence  of  transportation,  or  may  hereafter  be  sentenced  to  trans- 
»rtation,  or  to  any  punishment  substituted  for  transportation  by  this  Act,  a  license 

be  at  large  in  the  United  Kingdom  and  the  Channel  Islands,  or  in  such  part 
lereof  respectively  as  in  such  license  shall  be  expressed,  during  such  portion  of  his 
'  her  term  of  transportation  or  imprisonment,  and  upon  such  conditions  in  all 
ispects  as  to  Her  Majesty  shall  seem  fit;  and  it  shall  be  lawful  for  Her  Majesty  to 
jToke  or  alter  such  license  by  a  like  order  at  Her  Majesty's  pleasure. 

10  So  long  as  such  license  shall  continue  in  force  and  unrevoked,  such  convict 
lall  not  be  liable  to  be  imprisoned  or  transported  by  reason  of  his  or  her  sentence, 
at  shall  be  allowed  to  go  and  remain  at  large  according  to  the  term  of  such 
cense. 

11.  If  it  shall  please  Her  Majesty  to  revoke  any  such  license  as  aforesaid,  it  shall 
e  lawful  for  one  of  Eler  Majesty's  principal  secretaries  of  state,  by  warrant  under 
is  hand  and  seal,  to  signify  to  any  one  of  the  police  magistrates  of  the  metropolis 
^  such  license  has  been  revoked,  and  to  require  such  magistrate  to  issue  his  war- 
uit  under  his  hand  and  seal  for  the  apprehension  of  the  convict  to  whom  such 
iceose  was  granted,  and  such  magistrate  shall  issue  his  warrant  accordingly,  and 
Qch  warrant  shall  and  may  be  executed  by  the  c  instable  to  whom  the  same  shall  be 
ielivered  for  that  purpose  in  any  part  of  the  United  Kingdom,  or  in  the  Isles  of 
^•raey,  Guernsey,  Alderncy,  or  Sark,  and  shall  have  the  same  force  and  effect  in  all 
he  said  places  as  if  the  same  had  been  originally  issued  or  subsequently  endorsed 
'y  a  justice  of  the  peace  or  magistrate,  or  other  lawful  authority  having  jurisdiction 
D  the  place  where  the  same  shall  be  executed ;  and  such  convict  when  apprehended 
inder  such  warrant  shall  be  brought,  as  soon  as  he  conveniently  may  be,  before  the 
nagistrate  by  whom  the  said  warrant  shall  have  been  issued,  or  some  other  magis- 
nte  of  the  same  court,  and  such  magistrate  shall  thereupon  mikc  out  his  warrant 
UKler  his  hand  and  seal  for  the  recommitment  of  such  convict  to  the  prison  or 
^hce  of  confinement  from  which  he  was  released  by  virtue  of  the  said  license,  and 
iich  convict  shall  be  so  recommitted  accordingly,  and  shall  thereupon  be  rem.ttcd 
0  his  or  her  original  ^sentence,  and  shall  undergo  the  residue  thereof  as  if  ^^  ... 
w  Buch  license  had  been  granted.  ^ 

12  is  repealed  by  the  24  &  25  Vict.  c.  95. 

13.  Nothing  in  this  Act  contained  shall  in  any  manner  affect  her  Majesty's 
■^  prerogative  of  mercy,  or  any  prerogative  of  mercy  vested  in  the  lord  lieutenant 
Mother  chief  governor  or  governors  of  Ireland  for  the  time  being. 

14.  Nothing  herein  contained  shall  interfere  with  or  affect  the  authority  or  dis- 
^ioD  of  any  court  in  respect  of  any  punishment  which  such  court  may  now  award 
^  pass  on  any  offender  other  than  transportation,  but  where  such  other  punishment 
i^J  be  awarded  at  the  discretion  of  the  court,  instead  of  transportation,  or  in  addi- 
^  thereto,  the  same  may  be  awarded  instead  of  or  (as  the  case  may  be)  in  addition 
^  the  panishment  substituted  for  transportation  under  this  Act. 
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15.  For  the  purposes  of  this  Act,  the  term  ^^  TraDsportatlon  "  shall  include  haDidh 
ment  beyond  the  seas. 

17  &  18  Vict.  c.  86,  s.  2,  whenever  after  the  passing  of  this  Act  any  person 
under  the  age  of  sixteen  years  shall  be  convicted  of  any  o£fence  punishabU  by  law, 
either  upon  an  indictment  or  on  summary  conviction  before  a  police  magistrate  of 
the  metropolis  or  other  stipendiary  magistrate,  or  before  two  or  more  justices  of  the 
peace,  or  before  a  sheriff  or  magistrate  in  Scotland,  then  and  in  every  such  case  it 
shall  be  lawful  for  any  court,  judge,  police  magistrate  of  the  metropolis,  stipendiaiy 
magistrate,  or  any  two  or  more  justices  of  the  peace,  or  in  Scotland  for  any  sheriff 
or  magistrate  of  a  burgh  or  police  magistrate,  before  or  by  whom  such  offender  shall 
be  so  convicted,  in  addition  to  the  sentence  then  and  there  passed  as  a  punisbment 
for  his  offence,  to  direct  such  offender  to  be  sent,  at  the  expiration  of  his  seDteooe, 
to  some  one  of  the  aforesaid  reformatory  schools  to  be  named  in  such  direction,  the 
directors  or  managers  of  which  shall  be  willing  to  receive  him,  and  to  be  there  de- 
tained for  a  period  not  less  than  two  years,  and  not  exceeding  five  years,  and  sach 
offender  shall  be  liable  to  be  detained  pursuant  to  such  direction ;  provided  always, 
that  no  offender  shall  be  directed  to  be  so  sent  and  detained  as  aforesaid  uDleas  the 
sentence  passed  as  a  punishment  for  his  offence,  at  the  expiration  of  which  he  is 
directed  to  be  so  sent  and  detained,  shall  be  one  of  imprisonment  for  fourteen  days  it 
the  least:  provided  also,  that  the  Secretary  of  State  for  the  Home  Department  maj 
at  any  time  order  any  such  offender  to  be  discharged  from  any  such  school. 

19  &  20  Vict.  c.  109,  recites  the  17  &  18  Vict.  c.  86,  and  by  see.  1,  it  shall  nol 
be  necessary  at  the  time  of  passing  sentence  for  any  court,  judge,  sheriff,  or  magis- 
trate proceeding  under  the  first  recited  Act  to  name  the  particular  school  to  whidi 
any  youthful  offender  is  to  be  sent,  but  it  shall  be  sufficient  for  such  court,  judge, 
sheriff,  or  magistrate  to  direct  that  such  youthful  offender  be  sent  to  such  school 
(being  a  school  duly  certified  under  the  said  Act,  and  the  directors  or  managers  of 
which  may  be  willing  to  receive  him)  as  may  thereafter,  and  before  the  expiration 
of  the  term  of  imprisonment  to  which  he  or  she  has  been  sentenced,  be  directed  bj 
the  chairman  or  deputy  chairman  of  the  said  court,  or  by  the  said  judge,  sheriff,  or 
magistrate. 

2.  Any  court,  judge,  sheriff,  or  magistrate,  or  the  chairman  or  deputy  chairman 
of  such  court,  having  made  an  order  under  the  authority  of  either  of  the  said 
recited  Acts  or  of  this  Act  for  sending  any  young  person  to  any  reformatory  or  in- 
dustrial school,  or  in  Scotland  to  any  similar  institution,  may,  at  his  or  their  disoe- 
tion,  make  a  supplemental  order  in  England  at  any  time  before  the  expiration  of  the 
term  of  imprisonment  to  which  he  or  she  has  been  sentenced,  and  in  Scotland  at 
^  .  ^  any  time  within  fourteen  days  of  the  *date  of  the  order,  exchanging  the 
-^  name  of  such  school  or  institution  for  the  name  of  any  other  school  or  utfti- 
tution  to  which  he  or  she  might  in  the  first  instance  legally  have  been  sent,  pro- 
vided the  managers  thereof  be  willing  to  receive  him  or  her,  and  such  young  per»n 
shall  be  sent  or  transferred  to  such  last-mentioned  school  or  institution  accoidio^J' 

20  &  21  Vict.  c.  3. 

An  Act  to  amend  the  Act  of  the  Sixteenth  and  Seventeenth  Years  of  Her  Mc^i 
to  suhstitute  in  certain  Cases  other  punishment  in  lieu  of  Transportation' 

[26<A  June,  1857.] 

Sec.  1  repeals  sees.  1,  2,  3,  and  4  of  the  16  &  17  Vict.  c.  99. 

2.  After  the  commencement  of  this  Act,  no  person  shall  be  sentenced  to  trans- 
portation ;  and  any  person  who,  if  this  Act  and  the  said  Act  had  not  been  pa»ed, 
might  have  been  sentenced  to  transportation,  shall,  afler  the  commencement  of  "^^ 
Act,  be  liable  to  be  sentenced  to  be  kept  in  penal  servitude  for  a  term  of  the  saD^ 
duration  as  the  term  of  transportation  to  which  such  person  would  have  been  H*"** 
if  the  said  Act  and  this  Act  had  not  been  passed  ;  and  in  every  case  where,  at  "** 
discretion  of  the  court,  one  of  any  two  or  more  terms  of  transportation  might  ha^ 
been  awarded,  the  court  shall  have  the  like  discretion  to  award  one  of  any  two  ^ 
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»pe  of  the  terms  of  penal  servitude  which  are  hereby  authorized  to  be  awarded 
itead  of  such  terms  of  transportatiou  :  provided  always,  that  any  person  who 
ght,  at  the  discretion  of  the  court,  have  been  sentenced  either  to  transportation 
'  any  term,  or  to  any  period  of  imprisonment,  shall  be  liable,  at  the  discretion  of 
3  court,  to  be  sentenced  either  to  penal  servitude  for  the  same  term,  or  to  the 
D6  period  of  imprisonment;  and  in  any  cuse  in  which  before  the  passing  of  the 
d  Act  sentence  of  seven  years  transportation  might  have  been  passed,  it  shall  be 
rfiil  for  the  court  in  its  discretion  to  pass  a  sentence  of  penal  servitude  of  not  less 
in  three  years. 

3.  **  And  whereas  the  provisions  applicable  to  persons  under  sentence  of  trans- 
rtation  extend  to  persons  under  sentence  of  penal  servitude  conveyed  to  parts 
fond  the  seas  in  those  cases  only  where  they  are  conveyed  to  and  kept  in  places 

confinement  appointed  undf^r  the  said  Act.  or  the  Act  of  the  fifth  year  of  King 
»rge  the  Fourth,  chapter  eighty-four,  and  it  is  expedient  to  extend  the  said  pro- 
lions  to  other  cases:" 

Any  person  now  or  hereafter  under  sentence  or  order  of  penal  servitude  may. 
ring  the  term  of  the  sentence  or  order,  be  conveyed  to  any  place  or  places  beyond 
e  seas  to  which  offenders  under  sentence  or  order  of  transportation  may  be  con- 
yed,  or  to  any  place  or  places  beyond  the  seas  which  may  be  hereafter  appointed 
herein  mentioned  ;  and  all  Acts  <iud  provisions  now  applicable  to  and  for  the  re- 
oval  and  transportation  of  offenders  under  sentence  or  order  of  transportation  to 
id  from  any  places  beyond  the  seas,  and  concerning  their  custody,  management, 
id  control,  and  the  property  in  their  services,  and  the  punishment  of  such  offenders 
at  large  without  lawful  cause  before  the  expiration  of  their  sentence,  and  all  other 
'ovisions  now  applicable  to  and  in  the  case,  of  persons  under  sentence  or  order  of 
ansportation,  shall  apply  to  and  in  the  case  of  persons  under  sentence  or  order  of 
;ntl  servitude,  as  if  they  were  persons  under  sentence  or  order  of  transportation. 

4.  The  provisions  and  powers  of  the  said  Act  of  the  fifth  year  of  King  George  the 
onrth,  authorizing  the  appointment  (by  Her  Majesty,  with  the  advice  of  her  privy 
>ancil)  of  any  place  or  places  beyond  the  seas  to  which  felons  and  other  offenders 
ider  sentence  or  order  of  transportation  shall  be  conveyed,  and  all  other  powers  of 
er  Majesty,  or  the  lord  lieutenant  or  chief  governor  or  governors  of  Ireland,  for 
e  like  ^purpose,  shall  extend  and  be  applicable  to  and  for  the  appointment   p^ 

'  any  place  or  places  beyond  the  seas  to  which  offenders  under  sentence  or   *- 
dcr  of  penal  servitude  may  be  conveyed,  as  herein  provided. 

5.  "And  whereas  by  the  said  Act  of  the  sixteenth  and  seventeen  years  of  Her 
tjesty  it  is  provided,  that  any  convict  whose  license  is  revoked  shall  be  recom- 
itted  to  the  prison  or  place  of  confinement  from  which  he  was  released  by  virtue 
the  said  license :''  be  it  enacted,  that  from  and  after  the  passing  of  this  Act,  any 
ch  convict  may  be  recommitted  by  the  magistrate  issuing  his  warrant  in  that  b^ 
ilf,  either  to  the  prison  from  which  he  was  released  by  virtue  of  his  license,  or  to 
ly  other  prison  in  which  convicts  under  sentence  of  penal  servitude  may  be  lawfully 
nfiaed. 

6.  Where  in  any  enactment  now  in  force  the  expression  *-any  crime  punishable 
ith  transportation,"  or  *' any  crime  punishable  by  law  with  transportation,"  or  any 
ipreBsion  of  the  like  import,  is  used,  the  enactment  shall  be  construed  and  take 
feet  as  applicable  also  to  any  crime  punishable  with  penal  servitude. 

7.  The  said  Act  of  the  sixteenth  and  seventeenth  years  of  Her  Majesty  and  this 
^ct  shall  be  road  and  construed  together  as  one  Act. 

22  &  23  Vict.  c.  17. 

An  Act  to  prevent  Vexations  Indictments  /or  certain  Misdemeanors. 

[pth  August,  1859.] 

1'  No  bill  of  indictment  for  any  of  the  offences  following;  viz. 
Perjury, 

Subornation  of  perjury. 
Conspiracy, 
Obtaining  money  or  other  property  by  false  pretences, 
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Keeping  a  gaaibling  house, 

Keeping  a  disorderly  house,  and 

Any  indecent  assault, 
shall  be  presented  to  or  found  by  any  grand  jury,  unless  the  prosecator  or  other 
person  presenting  such  indictment  has  been  bound  by  recognizance  to  proeecate  or 
give  evidence  against  the  person  accused  of  such  offence,  or  unless  the  person  aocmed 
has  been  committed  to  or  detained  in  custody,  or  has  been  bound  by  reoc^iunce 
to  appear  to  answer  to  an  indictment  to  be  preferred  against  him  for  such  offence, 
or  unless  such  indictment  for  such  offence,  if  charged  to  have  be  committed  in  Eng- 
land, be  preferred  by  the  direction  or  with  the  consent,  in  writing,  of  a  judge  of 
one  of  the  superior  courts  of  law  at  Westminster,  or  of  Her  Majesty's  attoraej- 
gcneral  or  solicitor  general  for  England,  or  unless  such  indictment  for  such  offenoe, 
if  charged  to  have  been  committed  in  Ireland,  be  preferred  by  the  direction  or  with 
the  consent,  in  writing,  of  a  judge  of  one  of  the  superior  courts  of  law  in  DubliD,  or 
of  Her  Majesty's  attorney-general  or  solicitor-general  for  Ireland,  or  (in  the  ewe  of 
an  indictment  for  perjury)  by  the  direction  of  any  court,  judge,  or  public  functioiuiy 
authorized  by  an  Act  of  the  session  holden  in  the  fourteenth  and  fifteenth  years  of 
Her  Majesty,  chapter  one  hundred,  to  direct  a  prosecution  for  perjury. 

2.  That  where  any  charge  or  complaint  shall  be  made  before  any  one  or  more  of 
Her  Majesty's  justices  of  the  peace  that  any  person  has  committed  any  of  the 
offences  aforesaid  within  the  jurisdiction  of  such  justice,  and  such  justice  shiii 
refuse  to  commit  or  to  bail  the  person  charged  with  such  offence  to  be  tried  for  the 
same,  then  in  case  the  prosecutor  shall  desire  to  prefer  an  indictment  respecting  the 
said  offence,  it  shall  be  lawful  for  the  said  justice,  and  he  is  hereby  required  to  take 
the  recognizance  of  such  prosecutor  to  prosecute  the  said  charge  or  complaint,  iDd 
^  .-.  to  transmit  such  recognizance,  information,  and  dispositions,  *if  any,  to  the 
-'  court  in  which  such  indictment  ought  to  be  preferred,  in  the  same  mtnner 
as  such  justice  would  have  done  in  case  he  had  committed  the  person  charged  to  he 
tried  for  such  offence. 

24  &  25  Vict.  c.  94. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and  Ireland  rdating 

to  Accessories  to  and  Abettors  of  Indictable  Offences. 

l^th  August,  1861.] 

"Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of  EnglaD<i 
and  Ireland  relating  to  accessories  to  and  abettors  of  indictable  offences:"  be  it  en- 
acted by  the  Queen's  mast  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  Parliament  assein- 
blcd,  and  by  the  authority  of  the  same,  as  follows : 
As  to  accessories  before  the  fact : 

1.  Whosoever  shall  become  an  accessory  before  the  .fact  to  any  felony,  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed, 
may  be  indicted,  tried,  convicted,  and  punished  in  all  respects  as  if  he  were  a  prii^* 
cipal  felon. 

2.  Whosoever  shall  counsel,  procure,  or  command  any  other  person  to  commit 
any  felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  Act 
passed  or  to  be  passed,  shall  be  guilty  of  felony,  and  may  bo  indicted  and  oonTictw 
either  as  an  accessory  before  the  fact  to  the  principal  felony,  together  with  the  pnn- 
cipal  felon,  or  afler  the  conviction  of  the  principal  felon,  or  may  be  indicted  and 
convicted  of  a  substantive  felony  whether  the  principal  felon  shall  or  shall  not  haw 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  niaj 
thereupon  be  punished  in  the  same  manner  as  any  accessory  before  the  ftct  to  the 
same  felony,  if  convicted  as  an  accessory,  may  be  punished. 

As  to  accessories  after  the  fact : 

3.  Whosoever  shall  become  an  accessory  after  the  fact  to  any  felony,  whether  the 
same  be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed  or  to  be  pftfl8ed,iB>7 
be  indicted  and  convicted  either  as  an  accessory  after  the  fact  to  the  princtpal  ^Bloifj 
together  with  the  principal  felon,  or  aft«r  the  conviction  of  tho  prinoiptl  feloBi^ 
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y  be  indicted  and  convicted  of  a  substantive  felony  whether  the  principal  felon 
ill  or  shall  not  have  been  previously  convicted,  or  shall  or  shall  not  be  amenable 
justice,  and  may  thereupon  be  punished  in  like  manner  as  any  accessory  after  the 
;t  to  the  same  felony,  if  convicted  as  an  accessory,  may  be  punished. 

4.  Every  accessory  after  the  fact  to  any  felony  (except  where  it  is  otherwise 
ioially  enacted),  whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any 
t  passed  or  to  be  passed,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
isoned  in  the  common  gaol  or  house  of  correction  for  any  term  not  exceeding  two 
irs,  with  or  without  hard  labor,  and  it  shall  be  lawiiil  for  the  court,  if  it  shall 
ilk  fit,  to  require  the  offender  to  enter  into  his  own  recognizances  and  to  find 
"eties,  both  or  either,  for  keeping  the  peace,  in  addition  to  such  punishment :  pro- 
led  that  no  person  shall  be  imprisoned  under  this  clause  for  not  finding  sureties 
•  any  period  exceeding  one  year. 

As  to  accessories  generally : 

5.  If  any  principal  offender  shall  be  in  anywise  convicted  of  any  felony,  it  shall 
lawful  to  proceed  against  any  accessory,  either  before  or  after  the  fact,  in  the 

ne  manner  as  if  such  principal  felon  had  been  attainted  thereof,  notwithstanding 
jh  principal  felon  shall  die,  or  be  pardoned,  or  otherwise  delivered  before  at- 
nder ',  and  every  such  accessory  shall  upon  conviction  suffer  the  same  punishment 
he  would  have  suffered  if  the  principal  had  been  attainted. 
•^6.  Any  number  of  accessories  at  different  times  to  any  felony,  and  any  y^, 
mber  of  receivers  at  different  times  of  property  stolen  at  one  time,  may  ^ 
charged  with  substantive  felonies  in  the  same  indictment,  and  may  be  tried 
;ether,  notwithstanding  the  principal  felon  shall  not  be  included  in  the  same 
lictment,  or  shall  not  be  in  custody  or  amenable  to  justice. 

7.  Where  any  felony  shall  have  been  wholly  committed  within  England  or 
^land,  the  offence  of  any  person  who  shall  be  an  accessory  either  before  or  after 
i  fiict  to  any  such  felony  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
nished  by  any  court  which  shall  have  jurisdiction  to  try  the  principal  felony,  or  any 
onies  committed  in  any  county  or  place  in  which  the  Act  by  reason  whereof  such 
rson  shall  have  become  such  accessory  shall  have  been  committed ;  and  in  every  other 
« the  offence  of  any  person  who  shall  be  an  accessory  either  before  or  aft«r  the  fact 
any  felony  may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  by  any 
irt  which  shall  have  jurisdiction  to  try  the  principal  felony  or  any  felonies  committed 
any  county  or  place  in  which  such  person  shall  be  apprehended  or  be  in  custody, 
lether  the  principal  felony  shall  have  been  committed  on  the  sea  or  on  the  land,  or 
^un  on  the  sea  and  completed  on  the  land,  or  begun  on  the  land  and  completed  on  the 
I,  and  whether  within  Her  Majesty's  dominions  or  without,  or  partly  within  Her 
ijesty's  dominions  and  partly  without :  provided  that  no  person  who  shall  be  once 
ly  tried  either  as  an  accessory  before  or  after  the  fact,  or  for  a  substantive  felony, 
der  the  provisions  hereinbefore  contained,  shall  be  liable  to  be  afterwards  prose- 
ted  for  the  same  offence. 

As  to  abettors  in  misdemeanors : 

8.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  misde- 
ADor,  whether  the  same  be  a  misdemeanor  at  common  law  or  by  virtue  of  any 
:t  passed  or  to  be  passed,  shall  be  liable  to  be  tried,  indicted,  and  punished  as  a 
incipal  offender. 

As  to  other  matters  : 

9.  Where  any  person  shall,  within  the  jurisdiction  of  the  Admiralty  of  England 
Ireland,  become  an  accessory  to  any  felony,  whether  the  same  be  a  felony  at 
mmon  law  or  by  virtue  of  any  Act  passed  or  to  be  passed,  and  whether  such 
ony  shall  be  committed  within  that  jurisdiction  or  elsewhere,  or  shall  be  begun 
thin  that  jurisdiction  and  completed  elsewhere,  or  shall  be  begun  elsewhere  and 
mpleted  within  that  jurisdiction,  the  offence  of  such  person  shall  be  felony;  and 
any  indictment  for  any  such  offence  the  venue  in  the  margin  shall  be  the  same 
if  the  offence  had  been  committed  in  the  county  or  place  in  which  such  person 
all  be  indicted,  and  his  offence  shall  be  averred  to  have  been  committed  ^^  on  the 
gh  seas :"  provided  that  nothing  herein  contained  shall  alter  or  affect  any  of  the 
irs  relating  to  the  government  of  Iler  Majesty's  land  or  naval  forces. 
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10.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except  as  herein- 
before otherwise  expressly  provided. 

11.  This  act  shall  commence  and  take  effect  on  the  first  day  of  November,  one 
thousand  eight  hundred  and  sixty-one. 

24  &  25  Vict.  c.  95. 

An  Act  to  repeal  certain  Enactnumts  which  have  been  consolidated  in  several  AcH 
of  the  present  Session,  relating  to  Indictable   Offences  and  other  Matterf. 

[6/A  August,  1861.] 

"  Whereas  by  six  several  Acts  of  the  present  session  of  Parliament^  relating 
respectively  to  offences  against  the  person,  malicious  injuries  to  property,  larceny, 
forgery,  coining,  and  accessories  and  abettors,  divers  Acts  and  parts  of  Acts  ha?e 
^  ...^  been  consolidated  and  amended,  and  it  is^expedient  to  repeal  the  enactments 
-'  so  consolidated  and  amended,  and  certain  other  enactments :"  be  it  there- 
fore enacted  by  the  QueenV  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  The  several  Acts  and  parts  of  Acts  in  the  schedule  hereto  annexed  shall  con- 
tinue in  force  until  and  throughout  the  last  day  of  October  in  the  present  year,  and 
shall  from  and  after  that  day  be  repealed  to  the  extent  following  (that  is  to  say): 
in  any  case  where  the  enactment  does  not  form  part  of  the  law  of  Scotland,  then 
the  enactment  ^^hall  be  wholly  repealed,  but  in  any  case  where  the  enactment  does 
form  part  of  the  law  of  Scotland,  then  the  enactment  shall  be  wholly,  repealed 
as  to  every  other  place,  but  shall  not  be  repealed  as  to  Scotland,  unless  otherwise 
expressly  mentioned. 

2.  Provided  that  where  any  enactment  shall  have  been  extended  to  any  part  of 
Her  Majesty's  dominions  out  of  the  United  Kingdom  by  any  Act  6f  the  Parliament 
of  the  United  Kingdom  or  otherwise,  the  same  shall  not  be  repealed  as  to  that  part 
of  Her  Majesty's  dominions. 

3.  Provided  also,  that  every  offence  which  shall  have  been  wholly  or  partly  com- 
mitted against  any  of  the  said  Acts  or  parts  of  Acts  before  this  Act  comes  into 
operation  shall  be  dealt  with,  inquired  of,  tried,  determined,  and  punished,  and  every 
penalty  in  respect  of  any  such  offence  shall  be  recovered,  in  the  same  manner  as  if 
the  said  Acts  and  parts  of  Acts  had  not  been  repealed  ;  and  that  every  Act  dnly 
done,  and  every  warrant  and  other  instniujcnt  duly  made  or  granted  before  this  Act 
comes  into  operation,  shall  continue  and  be  of  the  same  force  and  effect  as  if  the 
said  Acts  and  parts  of  Acts  had  not  been  repealed ;  and  that  every  right,  liability, 
privilege,  and  protection  in  respect  of  any  matter  or  thing  committed  or  done  before 
this  Act  conies  into  operation  shall  continue  and  be  of  the  same  force  and  effe<5t  as 
if  the  said  Acts  and  parts  of  Acts  had  not  been  repealed ;  and  that  every  action, 
prosecution,  and  other  proceeding  which  shall  have  been  commenced  before  this 
Act  comes  into  operation,  or  shall  thereafter  be  commenced  in  respect  of  anysnch 
matter  .or  thing,  may  bo  prosecuted,  continued,  and  defended  in  the  same  manner  as 
if  the  said  Acts  and  parts  of  Acts  had  not  been  repealed. 

4.  Provided  also,  that  nothing  herein  contained  shall  in  any  manner  alter  or  affect 
any  power  or  authority  given  by  any  Act  to  alter  or  amend  any  register  of  births, 
baptisms,  marriages,  deaths,  or  burials. 

THE  SCHEDULE. 


References  to  Acts. 


10  C.  1,  Sess.  3,  c.  20  (1) 
7  W.  3,  c.  18  (1) 
2  &  3  Ann.  c.  4 


•  •  •  •  •  • 


6  Ann.  c.  2  (1) 


•  •  •     • .  • 


Extent  of  Repeal. 


The  whole. 

Section  Four. 

So  much  of  Section  Nineteen  as  relates  to  any  forpH 

or  counterfeiting  therein  mentioned. 
So  much  of  Section  Seventeen  as  relates  toanyft*?' 

ing  or  counterfeiting  therein  mentioned. 
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ces  to  Acts. 


I 


>  •  •  •  • 


10  (I)    ... 


15  (I)  ... 

•  •  • 

*   9 

•  •  • 

!.  32   ... 

• « • 

4(1)  ... 

W    •  •  •       •  •  • 

•  •  • 

•  •  • 

;.  13   ... 

•  •  • 

;.ll  (I)... 
JO.  3,  c.  14 
'0.  3,  c.  16 
10.  3,  c.  22 
J.  37  (I) 
;.  15  (I) 
5.  66 

•  •  • 

(I) 
(I) 

•  •  • 

•  •  • 

« •  • 

5.  26  (I) 
?.  46 

•  •  • 

•  •  • 

.  54  (I) 
I.  126  ... 

•  •  • 

•  •  • 

t.  53  (I) 
J.  63  (I) 
;.  96  (I) 

•  •  • 

•  •  • 

•  •  • 

J.  57 

•  •  • 

;.  139  ... 

•  • 

.  1 

:.  13  (I) 

TK   •  •  •     •  •  • 

•  •  • 

•  •  • 

•  •  • 

92 

•  •  • 

116   ... 

•  •  • 

D4. . .   ... 

•  •  • 

25  (I)  ... 
64 

•  •  • 

•  •  • 

4,  c.  18  ... 

•  •  • 

4,  c.  29... 

•  •  • 

4,  e.  30... 

•  •  • 

•)i...  ... 

•  •  • 

54  (I)  ... 

55  (I)  ... 
.  56  (I) 

.  34  (I) 
I  1  W.  4,  c. 

•  •  • 

•  •  • 

•  •  • 

66 

I  o.  4   ... 

•  •  • 

c.  34  ... 

•  •  • 

,  c.  75  ... 

•  •  • 

c.  123... 

•  •  • 

•  C*  rk      •  •  • 

•  •  • 

Extent  of  Repeal. 


So  much  of  Section  Twenty-six  as  relates  to  any  forg- 
ing or  counterfcitin<j  therein  mentioned. 

So  much  of  Section  Fifteen  as  relates  to  any  forging 
or  counterfeiting  therein  mentioned. 

So  much  of  Section  Four  as  relates  toany  forg-    ^^  . 
ing  or  counterfeiting  therein  mentioned.  *■ 

So  much  of  Section  Four  as  relates  to  any  forging  or 
counterfeiting  therein  mentioned. 

Section  Six. 

Section  Nine. 

Section  One. 

So  much  of  Section  Thirty-one  as  relates  to  any  for^ng 
or  counterfeiting  therein  mentioned. 

Section  Twelve. 

Section  One. 

The  whole. 

Sections  Fifteen  and  Sixteen. 

Section  Twenty-two. 

The  whole. 

Section  Five. 

Section  Three  and  all  the  subsequent  Sections. 

The  whole. 

Section  Three  and  all  the  subsequent  Sections. 

Section  Eleven  and  all  the  subsequent  Sections. 

The  whole,  both  as  to  England  and  Scotland,  except 
Section  One. 

The  whole. 

The  whole,  except  the  last  Section. 

So  much  of  Section  Five  as  perpetuates  the  part  of 
the  27  Geo.  3,  c.  15,  hereby  repealed. 

The  whole. 

Sections  One  and  Two  as  to  Ireland,  and  the  rest  of 
the  Act  as  to  the  whole  United  Kingdom. 

Section  Nine. 

The  whole. 

The  whole. 

Sections  One  and  Two. 

So  much  of  Section  Seven  as  relates  to  any  forging  or 
counterfeiting  therein  mentioned. 

The  whole. 

Section  Five. 

Sections  Nine,  Ten,  and  Eleven. 

The  whole. 

The  whole,  as  to  the  whole  United  Kingdom. 

The  whole. 

The  whole. 

Sections  Twenty-three,  Twenty-four,  and  Twenty-five. 

The  whole,  as  to  the  whole  United  Kingdom. 

The  whole.  [*xx 

The  whole. 

The  whole,  except  Section  Twenty-one. 

The  whole. 

The  whole,  as  to  the  whole  United  Kingdom. 

Section  Sixteen. 

The  whole. 

The  whole. 
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Extent  of  Repeal. 

4&5  \V.  4,  c.  26    

Section  Two. 

5  &  6  W.  4,  c.  34  (I)      ... 

The  whole. 

5&6W.  4,  c.  81    

So  much  as  relates  to  the  punishment  of  any  person 

who  shall  break  and  enter  any  church  or  chapel, 

and  steal  therein  any  chattel,  or,  having  stolen  anj 

chattel  in  any  church  or  chapel,  shall  break  out  of 

the  same,  and  to  principals  in  the  second  degree  and 

accessories  in  such  offences. 

6&7  W.4,  c.  4     

So  much  as  alters  and  amends  that  part  of  the  5  &  6 

Will.  4,  c.  81,  which  is  hereby  repealed. 

6  &  7  W.  4,  c.  30    

The  whole. 

6&7W.  4,  c.  86    

Section  Forty-three. 

7  W.  4  &  1  Vict.  c.  77    ... 

So  much  of  Section  Three  as  empowers  the  court  to 

direct  sentence  of  death  to  be  recorded  .in  eases  of 

murder. 

7  W.  4  ifc  1  Vict.  c.  84    ... 

So  much  of  Sections  One  and  Three  as  relates  to  the 

forging,  altering,  offering,  uttering,  disposing  of,  or 

putting  off  any  will,   testament,  codicil,  or  testa- 

mentary writing,  or  any  power  of  attorney,  or  other 

authority  therein  mentioned,  and  to  principals  in 

the  second  degree  and  accessories  before  the  ikct  in 

such  offences,  and  so  much  of  Sections  Two  and 

Three  as  relates  to  the  punishment  of  any  offence 

created  b}^  or  formerly  punishable  under  any  enact- 

ment in  this  schedule  before  mentioned  and  hereby 

repealed. 

7  W.  4&1  Vict.  0.85    ... 

The  whole. 

7W.  4&1  Vict.  c.  86   ... 

The  whole. 

7  W.  4i&l  Vict.  c.  87    ... 

The  whole. 

7  W.  4&1  Vict.  c.  89    ... 

The  whole. 

7  W.  4&1  Vict.  c.  90    ... 

The  whole,  except  Section  Five. 

2  i&  3  Vict.  c.  58     

Section  Ten. 

3&4Vict.  c.  97     

Section  Fifteen. 

4  &  5  Vict.  c.  56     

Sections  Two  and  Three,  and  so  much  of  Section  One 

as  relates  to  embezzlements  by  officers  or  servants  of 

the  bank  of  England. 

5  i&  6  Vict.  c.  28  (I)       ... 

Sections  Four,  Thirteen,  Fourteen,  and  Fifteen,  and 

^     ^ 

so  much  of  Section  Seven  as  alters  the  punishment 

contained  in  any  enactment  hereby  repealed,  and  so 

*much  of  Section  Eighteen  as  relates  to  principals 

*xxi] 

in  the  second  degree  and  accessories  before  the  fact 

to  any  offence  mentioned  in  the  said  Sections  Four, 

Thirteen,  Fourteen,  and  Fifteen,  or  in  the  said  part 

of  the  said  Section  Eighteen  are  hereby  repealed. 

5&6Vict.  c.  39 

Section  Six. 

5&6Vict.  c.  66 

Sections  Nine  and  Ten. 

5  &  6  Vict.  c.  106  (I)    ... 

Sections  Eleven  and  Twelve. 

6  &  7  Vict.  c.  10 

The  whole. 

7&8Vict.  c.  62 

The  whole. 

7  &  8  Vict.  c.  81  (I)      ... 

Section  Seventy-five. 

8  &  9  Vict.  c.  44 

The  whole. 

8&9Vict.  c.  47 

The  whole. 

8&9  Vict.  c.  108(1)     ... 

Section  Eighteen. 

9  &  10  Vict.  c.  25 

The  whole. 

10  &  11  Vict.  c.  66 

The  whole. 

11&12  Vict.  C.46 

Sections  One,  Two,  and  Three. 
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References  to  Acts. 


12  &  13  Vict.  c.  11 

12  &  13  Vict.  c.  76 

13  k  14  Vict.  c.  72  (I)  ... 

13  &  U  Vict.  c.  88  (I)  ... 
14&15  Vict.  0.  11 
14&15  Vict.  c.  19 

14  &  15  Vict.  c.  92  (I)  ... 
14&15  Vict.  c.  100       .. 


16  &  17  Vict  c.  23 
16  &  17  Vict.  c.  30 
16  &  17  Vict.  c.  99 
16  &  17  Vict.  c.  102 
16  &  17  Vict.  c.  113 


16  &  17  Vict.  c.  132 

17  &  18  Vict.  c.  33 

20  &  21  Vict.  c.  54 

21  &  22  Vict.  c.  3 
21  &  22  Vict.  c.  47 

21  &  22  Vict.  c.  79 
»21  &  22  Vict.  c.  106 

22  Vict  c.  11 

22  &  23  Vict.  c.  32 

22  &  23  Vict.  c.  39 

23  &  24  Vict.  c.  8 
23  &  24  Vict.  c.  29 
23  &  24  Vict.  c.  130 


Extent  of  Repeal. 


The  wbole. 

The  whole. 

Section  Sixty-two. 

Section  Forty-two. 

Sections  One,  Two,  Six,  and  Seven. 

Sections  One,  Two,  Three,  Four,  Six,  Seven,  Eight, 
and  Nine. 

Sections  Two,  Three,  Four,  and  Five. 

Sections  Four,  Six,  Eight,  Eleven,  Thirteen,  Fourteen, 
Fifteen,  Sixteen,  Seventeen,  and  so  much  of  Sectioo 
Five  as  relates  to  forging  or  uttering  any  instrument, 
and  so  much  of  Section  Twenty-nine  as  relates  to 
any  indecemt  assault,  or  any  assault  occasioning  ac- 
tual hodily  harm,  or  any  attempt  to  have  carnal 
knowledge  of  a  girl  under  twelve  years  of  age. 

Section  Forty-one. 

Section  One. 

Section  Twelve. 

The  whole,  as  to  the  whole  Unittsd  Kingdom. 

So  much  of  Section  Sgventy-one  as  relates  to  any  ac- 
tion which  shall  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  any  of  the  Acts 
of  this  Session  for  consolidating  and  amending  the 
Statute  Law  of  England  and  Ireland  relating  to 
Larceny,  Malicious  Injuries,  and  Coin. 

Sections  Ten  and  Eleven. 

Section  Six. 

The  whole. 

Section  Ten. 

The  whole. 

Section  Three. 

Section  Fifty.  [*xxii 

Section  Ten. 

Section  Twenty-five. 

Section  Thirteen. 

The  whole. 

The  whole.  # 

Section  Thirteen. 


24  &  25  Vict.  c.  96. 

An  Act  to  consolidate  and  amend  tlie  Statute  Law  of  England  and  Ireland  relating 

to  Larceny  and  other  similar  Offences. 

[6th  August,  1861.] 

"  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of  England 
>nd  Ireland  relating  to  larceny  and  other  similar  offences :"  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
'piritual  and  temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by 
he  authority  of  the  same,  as  follows : 

1 .  In  the  interpretation  of  this  Act : 

The  term  ^^  document  of  title  to  goods ''  shall  include  any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse  keeper's  certificate,  warrant  or  order  for  the 
delivery  or  transfer  of  any  goods  or  valuable  thing,  bought  and  sold  note,  or 
any  other  document  used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  or  authorizing  or  purporting  to  authorize,  cither 
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by  iDdorseiiient  or  by  delivery,  the  possessor  of  such  document  to  transfer  or 
receive  any  goods  thereby  represented  or  therein  mentioned  or  referred  to: 

The  term  "  document  of  title  to  lands  "  shall  include  any  deed,  map,  paper  or 
parchment^  written  or  printed,  or  partly  written  and  partly  printed,  being  or 
containing  evidence  of  the  title,  or  any  part  of  the  title,  to  any  real  estate,  or 
to  any  interest  in  or  out  of  any  real  estate : 

The  term  ''  trustee  "  shall  mean  a  trustee  on  some  express  trust  created  by  some 
deed,  will,  or  instrument  in  writing,  and  shall  include  the  heir,  or  personal 
representative,  of  any  such  trustee,  and  any  other  person  upon  or  to  whom  the 
duty  of  such  trust  shall  have  devolved  or  come,  and  also  an  executor  and  ad- 
ministrator, and  an  official  manager,  assignee,  liquidator,  or  other  like  officer, 
acting  under  any  present  or  future  Act  relating  to  joint-stock  companies,  bank- 
ruptcy, or  insolvency : 

The  term  "  valuable  security  "  shall  include  any  order,  exchequer  acquittance,  or 
other  security  whatsoever  entitling  or  evidencing  the  title  of  any  person  or 
body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund,  whether  of 
the  United  Kingdom,  or  of  Great  Britain  or  of  Ireland,  or  of  any  foreign  state, 
or  in  any  fund  of  any  body  corporate,  company,  or  society,  whether  within  the 
United  Kingdom  or  in  any  foreign  state  or  country,  or  to  any  deposit  in  anj 
bank,  and  shall  also  include  any  debenture,  deed,  bond,  bill,  note,  warraot, 
order,  or  other  security  whatsoever  for  money  or  for  payment  of  money,  whether 
*...-.  of  the  United  Kingdom  *or  of  Great  Britain,  or  of  Ireland,  or  of  any 
^  foreign  state,  and  any  document  of  title  to  lands  or  goods  as  hereinbe- 
fore defined : 

The  term  **  property"  shall  include  every  description  of  real  and  personal  pro- 
perty, money,  debts,  and  legacies,  and  all  deeds  and  instruments  relating  to  or 
evidencing  the  title  or  right  to  any  property,  or  giving  a  right  to  recover  or 
receive  any  money  or  goods,  and  shall  also  include,  not  only  such  property  as 
shall  have  been  originally  in  the  possession  or  under  the  control  of  any  party, 
but  also  any  property  into  or  for  which  the  same  may  have  been  converted  or 
exchanged,  and  anything  acquired  by  such  conversion  or  exchange,  whether 
immediately  or  otherwise : 

For  the  purposes  of  this  Act,  the  night  shall  be  deemed  to  commence  at  nine  of 
the  clock  in  the  evening  of  each  day,  and  to  conclude  at  six  of  theclock  in 
the  morning  of  the  next  succeeding  day. 

2.  Every  larceny,  whatever  be  the  value  of  the  property  stolen,  shall  be  deemed 
to  be  of  the  same  nature,  and  shall  be  subject  to  the  same  incidents  in  all  respects 
as  grand  larceny  was  before  the  twenty-first  day  of  June,  one  thousand  eight 
hundred  and  twenty -seven ;  ami  every  court  whose  power  as  to  the  trial  of 
larceny  was  before  that  time  nmited  to  petty  larceny  shall  have  power  to  try 
every  case  of  larceny,  the  punishment  of  which  cannot  exceed  the  punishment 
hereinafter  mentioned  for  simple  larceny,  and  also  to  try  all  accessories  to  such 
larceny. 

3.  Whosoever,  being  a  bailee  of  any  chattel,  money,  or  valuable  security,  shall 
fraudulently  take  or  convert  the  same  to  his  own  use  or  the  use  of  any  person  other 
than  the  owner  thereof,  although  he  shall  not  break  bulk  or  otherwise  determine 
the  bailment,  shall  be  guilty  of  larceny,  and  may  be  convicted  thereof  upon  an 
indictment  for  larceny ;  but  this  section  shall  not  extend  to  any  offence  punishable 
on  summary  conviction. 

4.  Whosoever  shall  be  convicted  of  simple  larceny,  or  of  any  felony  hereby  made 
punishable  like  simple  larceny,  shall  (except  in  the  cases  hereinafler  otherwise  pro- 
vided for)  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  yeaw, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

5.  It  shall  be  lawful  to  insert  several  counts  in  the  same  indictment  against  the 
same  person  for  any  number  of  distinct  acta  of  stealing,  not  exceeding  three,  which 
may  have  been  committed  by  him  against  the  same  person  within  the  space  o(  *^ 
months  from  the  first  to  the  last  of  such  acts,  and  to  proceed  thereon  fbit  til  or  ^''J 
of  them. 
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6.  If  upon  the  trial  of  any  indictment  for  larceny  it  shall  appear  that  the  pro- 
erty  alleged  in  such  indictment  to  have  been  stolen  at  one  time  was  taken  at 
ifferent  times,  the  prosecutor  shall  not  by  reason  thereof  be  required  to  elect  upon 
rhich  taking  he  will  proceed,  unless  it  shall  appear  that  there  were  more  than  three 
ikiDgs,  or  that  more  than  the  space  of  six  months  elapsed  between  the  first  and 
he  last  of  such  takings ;  and  in  either  of  such  last-mentioned  cases  the  prosecutor 
hall  be  required  to  elect  to  proceed  for  such  number  of  takings,  not  exceeding 
hree,  as  appear  to  have  taken  place  within  the  period  of  six  months  from  the  first 
D  the  last  of  such  takings. 

7.  Whosoever  shall  commit  the  offence  of  simple  larceny  after  a  previous  con- 
iction  for  felony,  whether  such  conviction  shall  have  taken  place  upon  an  indict- 
oent,  or  under  the  provisions  of  the  Act  passed  in  the  session  held  in  the  eighteenth 
nd  nineteenth  years  of  Queen  Victoria,  chapter  one  hundred  and  twenty-six,  shall 
le  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
lot  exceeding  ten  years  and  not  less  than  three  years — or  to  be  imprisoned  r^^  . 
or  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  *with    ^ 

)r  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
»r  without  whipping. 

8.  Whosoever  shall  commit  the  offence  of  simple  larceny,  or  any  offence  hereby 
nade  punishable  like  simple  larceny,  after  having  been  previously  convicted  of  any 
ndictable  misdemeanor  punishable  under  this  Act,  shall  be  liable,  at  the  discretion 
»f  the  court,  to  be  kept  in  penal  servitude  for  aiay  term  not  exceeding  seven  years 
ind  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
rears,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if 
I  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

9.  Whosoever  shall  commit  the  offence  of  simple  larceny,  or  any  offence  hereby 
nade  punishable  like  simple  larceny,  afler  having  been  twice  summarily  convicted 
>f  any  of  the  offences  punishable  upon  summary  conviction,  under  the  provisions 
»Dtained  in  the  Act  of  the  session  held  in  the  seventh  and  eighth  years  of  King 
jeorge  the  Fourth,  chapter  twenty-nine,  or  the  Act  of  the  same  session,  chapter 
;hirty,  or  the  Act  of  the  ninth  year  of  King  George  the  Fourth,  chapter  fifty-five, 
)r  the  Act  of  the  same  year,  chapter  fifty-six,  or  the  Act  of  the  session  held  in  the 
«nth  and  eleventh  years  of  Queen  Victoria,  chapter  eighty-two,  or  the  Act  of  the 
sessions  held  in  the  eleventh  and  twelfth  years  of  Queen  Victoria,  chapter  fifty-nine, 
)r  in  sections  three,  four,  five,  and  six  of  the  Act  of  the  session  held  in  the  four- 
;ecnth  and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-two,  or  in  this  Act,  or 
:he  Act  of  this  session,  intituled.  An  Act  to  consolidate  and  amend  the  Statute  Law 
>f  England  and  Ireland  relating  to  Malicious  Injuries  to  Property  (whether  each  of  the 
M)nvictious  shall  have  been  in  respect  of  an  offence  of  the  same  description  or  not,  and 
vrhether  such  convictions  or  either  of  them  shaff  have  been  or  shall  be  before 
>r  after  the  passing  of  this  Act),  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not  less  than  three  years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

As  to  larceny  of  cattle  or  other  animals: 

10.  Whosoever  shall  steal  any  horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow, 
ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
^ears — or  to  be  imprisoned  lor  any  term  not  exceeding  two  years,  with  or  without 
lard  labor,  and  with  or  without  solitary  confinement. 

11.  Whosoever  shall  wilfully  kill  any  animal,  with  intent  to  steal  the  carcase,  skin, 
>r  any  part  of  the  animal  so  killed,  shall  be  guilty  of  felony,  and  being  convicted 
here^'f  shall  be  liable  to  the  same  punishment  as  if  he  had  been  convicted  of  felo- 
lioualy  Htealing  the  same,  provided  the  offence  of  stealing  the  animal  so  killed  would 
lave  amnunted  to  felony. 

12.  Whensoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry  away. 
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or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the  unin- 
closed  part  of  any  forest,  chase,  or  purlieu,  shall  for  every  such  offence,  on  convietioB 
thereuf  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum,  not  exceeding  fifij 
pounds,  as  to  the  justice  shall  seem  meet;  and  whosoever  having  been  previondy 
convicted  of  any  offence  relating  to  deer,  for  which  a  pecuniary  penalty  shall  hare 
been  imposed  by  this  or  by  any  former  Act  of  Parliament,  shall  ailerwards  commit 
any  of  the  offences  hereinbefore  enumerated,  whether  such  second  offence  be  of  the 
3^  -.  same  description  as  the  first  or  n()t,  shall  be  guilty  of  felony,  and  being  cod- 
-'  victed  thereof  shall  be  liable,  at  the  *discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  yeans,  with  or 
without  whipping. 

13.  Whosoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry  away, 
or  kill  or  wound,  or  attenipt  to  kill  or  wound,  any  deer  kept  or  being  in  the  inclosed 
part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed  land  where  deer  shall  be 
usually  kept,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  lisble, 
at  the  discretion  of  the  court,  to  be  imprisoned  f>r  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

14.  If  any  deer,  or  the  head,  skin,  or  other  part  thereof,  or  any  snare  or  engine 
for  the  taking  of  deer  shall  be  found  in  the  possession  of  any  person,  or  on  the 
premises  of  any  perscm  with  his  knowledge,  and  such  person  being  tiikcn  or  sum- 
moned bef)re  a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came  law- 
fully by  such  deer,  or  the  head,  skin,  or  other  part  thereof,  or  had  a  lawful  occasion 
for  such  Huare  or  engine,  and  did  not  keep  the  same  for  any  unlawful  purpose,  he 
shall,  on  conviction  by  the  justice,  forfeit  and  pay  any  sum  not  exceeding  twenty 
pounds ;  and  if  any  such  person  shall  not  under  the  said  provisions  be  liable  to 
conviction,  then,  for  the  discovery  of  the  party  who  actually  killed  or  stole  such 
deer,  the  justice,  at  his  discretion,  as  the  evidence  given  and  the  circumstances  of 
the  case  shall  require,  may  summon  before  him  every  person  through  whose  hands 
such  deer,  or  the  head,  skin,  or  other  part  thereof  shall  appear  to  have  passed;  and 
if  the  person  from  whom  the  same  shall  have  been  first  received,  or  who  shall  hare 
bad  po8.session  thereof,  shall  not  satisfy  the  justice  that  he  came  lawfully  by  the 
same,  he  shall,  on  conviction  by  the  justice,  be  liable  to  the  payment  of  such  sum 
of  money  as  is  hereinbefore  last  mentioned. 

15.  Whosoever  shall  unlawfully  and  wilfully  set  or  use  any  snare  or  engine 
whatsoever,  for  the  purpose  of  taking  or  killing  deer  in  any  part  of  any  forest, 
chase,  or  purlieu,  whether  such  part  be  inclosed  or  not,  or  in  any  fence  or  bank 
dividing  the  same  from  any  land  adjoining,  or  in  any  inclosed  land  where  deer  shall 
be  usually  kept,  or  shall  unlawfully  and  wilfully  destroy  any  part  of  the  fence  of 
any  land  where  any  deer  shall  be  then  kept,  shall,  on  conviction,  thereof  before  a 
justice  of  the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  the  justice  shall  seem  meet. 

16.  If  any  person  shall  enter  into  any  forest,  chase,  or  purlieu,  whether  inclosed 
or  not,  or  into  any  inclosed  land  where  deer  shall  be  usually  kept,  with  intent 
unlawfully  to  hunt,  course,  wound,  kill,  snare,  or  carry  away,  any  deer,  every  person 
intrusted  with  the  care  of  such  deer,  and  any  of  his  assistants,  whether  in  hifl 
presence  or  not,  may  demand  from  every  such  offender  any  gun,  firearms,  snare,  or 
engine  in  his  possession,  and  any  dog  there  brought  for  bunting,  coursing,  or  killing 
deer,  and  in  case  such  offender  shall  not  immediately  deliver  up  the  same,  mav 
seize  and  take  the  same  from  him  in  any  of  those  respective  places,  or,  upon  pursuit 
made,  in  any  other  place  to  which  he  may  have  escaped  therefrom,  for  the  use  of 
the  owner  of  the  deer ;  and  if  any  such  offender  shall  unlawfully  beat  or  wound 
any  person  intrusted  with  the  care  of  the  deer,  or  any  of  his  assistants,  in  the 
execution  of  any  of  the  powers  given  by  this  Act,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  withoiit  hard 
labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age^^ 
sixteen  years,  with  or  without  whipping. 
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17.  Whosoever  shall  unlawfully  and  wilfully,  hetween  the  expiration  *of  r^^ 
tlie  first  hour  afl^^r  sunset  and  the  beginning  of  the  last  hour  before  ^ 
lunrise,  take  or  kill  any  hare  or  rabbit  in  any  warren  or  ground  lawfully  used  for  the 
l>reeding  or  keeping  of  hares  or  rabbits,  whether  the  same  be  inclosed  or  not,  shall 
t>e  guilty  of  a  misdemeanor;  and  whosoever  shall  unlawfully  and  wilfully,  between 
the  beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after 
mnset,  take  or  kill  any  hare  or  rabbit  in  any  such  warren  or  ground,  or  shall  at  any 
time  set  or  use  therein  any  snare  or  engine  for  the  taking  of  hares  or  rabbits,  shall, 
90  conviction  thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of 
money,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet :  provided  that 
DOthing  in  this  section  contained  shall  affect  any  person  taking  or  killing  in  the  day* 
time  any  rabbits  on  any  sea  bank  or  river  bank  in  the  county  of  Lincoln,  so  far  as 
the  tide  shall  extend,  or  within  one  furlong  of  such  bank. 

18  Whosoever  shall  s;eal  any  dog  shall,  on  conviction  thereof  before  two  justices 
of  the  peace,  either  be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  term  not 
exceeding  six  months,  or  shall  forfeit  and  pay,  over  and  above  the  value  of  the  said 
dog,  such  sum  of  money  not  exceeding  twenty  pounds,  tis  to  the  said  justices  shall 
seem  meet ;  and  whosoever,  having  been  convicted  of  any  such  offence,  either  against 
this  or  any  former  Acts  of  Parliament,  shall  afterwards  steal  any  dog,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceaeing  eighteen  months,  with  or 
without  hard  labor. 

19.  Whosoever  shall  unlawfully  have  in  his  possession  or  on  his  premises  any 
stolen  dog,  or  the  skin  of  any  stolen  dog,  knowing  such  dog  to  have  been  stolen  or 
such  skin  to  be  the  skin  of  a  stolen  dog,  shall,  on  conviction  thereof  before  two 
justices  of  the  peace,  be  liable  to  pay  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  such  justices  shall  seem  meet;  and  whosoever,  having  been  convicted 
of  any  such  offence,  either  against  this  or  any  former  Act  of  Parliament,  shall  after- 
wards be  guilty  of  any  such  offence  as  in  this  section  before  mentioned,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  crmrt,  to  be  imprisoned  for  any  term  not  exceeding  eighteen  months,  with  or 
without  hard  labor. 

20.  Whosoever  shall  corruptly  take  any  money  or  reward,  directly  or  indirectly, 
under  pretence  or  upon  account  of  aiding  any  person  to  recover  any  dog  which  shall 
have  been  stolen,  or  which  shall  be  in  the  possession  of  any  person  not  being  the 
owner  thereof  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
eighteen  months,  with  or  without  hard  labor. 

21.  Whosoever  shall  steal  any  bird,  beast,  or  other  animal  ordinarily  kept  in  a 
state  of  confinement  or  for  any  domestic  purpose,  not  being  the  subject  of  larceny 
at  common  law,  or  shall  wilfully  kill  any  such  bird,  beast,  or  animal,  with  intent  to 
steal  the  same  or  any  part  thereof,  shall,  on  conviction  thereof  before  a  justice  of 
the  peace,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labor  for  any  term  not  exceeding  six  months,  or  else  shall  forfeit  and 
pay,  over  and  above  the  value  of  the  bird,  beast,  or  other  animal,  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem  meet ;  and  whoso- 
ever, having  been  convicted  of  any  such  offence,  either  against  this  or  any  former 
Act  of  Parliament,  shall  afterwards  commit  any  offence  in  this  section  before  men- 
tioned, and  shall  be  convicted  thereof  in  like  manner,  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for  such  term, 
not  exceeding  twelve  months,  as  the  convicting  justice  shall  think  fit. 

*22.  If  any  such  bird,  or  any  of  the  plumage  thereof,  or  any  dog,  or  ^^ 
any  such  beast,  or  the  skin  thereof,  or  any  such  animal,  or  any  part  thereof,  ^ 
Bhall  be  found  in  the  possession  or  on  the  premises  of  any  person,  any  justice  may 
restore  the  same  respectively  to  the  owner  thereof;  and  any  person  in  whose  poBses- 
lion  and  on  whose  premises  such  bird  or  the  plumage  thereof,  or  such  beast  or  the 
skin  thereof,  or  such  animal  or  any  part  thereof,  shall  be  so  found  (such  person 
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knowing  that  the  bird,  beast,  or  animal  has  been  stolen,  or  that  the  plumage  is  the 
plumage  of  a  stolen  bird,  or  that  the  skin  is  the  skin  of  a  stolen  beast, 
or  that  the  part  is  a  part  of  a  stolen  animal),  shall,  on  conviction  before  a 
justice  of  the  peace,  be  liable  for  the  first  offence  to  such  forfeiture,  and  for  every 
subsequent  offence  to  such  punishment,  as  any  person  convicted  of  stealing  any 
beast  or  bird  is  made  liable  to  by  the  last  preceding  section. 

23.  Whosoever  shall  unlawfully  and  wilfully  kill,  wound,  or  take  any  house  dove 
or  pigeon  under  such  circumstances  as  shall  not  amount  to  larceny  at  common  law, 
shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above 
the  value  of  the  bird,  any  sum  not  exceeding  two  pounds. 

24.  Whosoever  shall  unlawfully  and  wilfully  take  or  destroy  any  fish  in  any 
water  which  shall  run  through  or  be  in  any  land  adjoining  or  belonging  to  the 
dwelling  house  of  any  person  being  the  owner  of  such  water,  or  having  a  right  of 
fishery  therein,  shall  be  guilty  of  a  misdemeanor;  and  whosoever  shall  unlawfolly 
and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  water  not 
being  such  as  hereinbefore  mentioned,  but  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fishery,  shall,  on  conviction  thereof  before 
a  justice  of  the  peace,  forfeit  and  pay,  over  and  above  the  value  of  the  fish  taken 
or  destroyed  (if  any),  such  sum  of  money  not  exceeding  five  pound.s,  as  to  the 
justice  shall  seem  meet;  provided,  that  nothing  hereinbefore  contained  shall  extend 
to  any  person  angling  between  the  beginning  of  the  last  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset;  but  whosoever  shall  by  angling  between  the 
beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after  snnset 
unlawfully  and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any 
such  water  as  first  mentioned,  shall,  on  conviction  before  a  justice  of  the  peace,  forfeit 
and  pay  any  sum  not  exceeding  five  pounds,  and  if  in  any  such  water  as  last  men- 
tioned, he  shall,  on  the  like  conviction,  forfeit  and  pay  any  sum  not  exceeding  two 
pounds,  as  to  the  justice  shall  seem  meet;  and  if  the  boundary  of  any  parish, town- 
ship, or  vill  shall  happen  to  be  in  or  by  the  side  of  any  such  water  as  is  in  this 
section  before  mentioned,  it  shall  be  sufficient  to  prove  that  the  offence  was  com- 
mitted either  in  the  parish,  township,  or  vill  named  in  the  indictment  or  information, 
or  in  any  parish,  township,  or  vill  adjoining  thereto. 

25.  If  any  person  shall  at  any  time  be  found  fishing  against  the  provisions  of 
this  Act,  the  owner  of  the  ground,  water  or  fishery  where  such  offender  shall  be  w 
found,  his  servant,  or  any  person  authorized  by  him,  may  demand  from  such  offender 
any  rod,  line,  hook,  net,  or  other  implement  for  taking  or  destroying  fish  which  shall 
then  be  in  his  possession,  and  in  case  such  offender  shall  not  immediately  deliver  up 
the  same,  may  seize  and  take  the  same  from  him  for  the  use  of  such  owner;  pro- 
vided, that  any  person  angling  against  the  provisions  of  this  Act,  between  the 
beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after 
sunset,  from  whom  any  implement  used  by  anglers  shall  be  taken,  or  by  whom  the 
same  shall  be  so  delivered  up,  shall  by  the  taking  and  delivering  thereof  be  exempted 
from  the  payment  of  any  damages  or  penalty  for  such  angling. 

26.  Whosoever  shall  steal  any  oysters  or  oyster  brood  from  any  oyster  bed,layingt 
^       ...,    or  fishery,  being    the  property   of  any  other  person,  *and  sufficiently 

-'  marked  out  or  known  as  such,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny;  wd 
whosoever  shall  unlawfully  and  wifuily  use  any  dredge,  or  any  net,  instrument,  or 
engine  whatsoever,  within  the  limits  of  any  oyster  bed,  laying,  or  fiaihery,  being  the 
property  of  any  other  person,  and  sufficiently  marked  out  or  known  as  such,  for  the 
purpose  of  taking  oysters  or  oyster  brood,  although  none  shall  be  actually  taken,  or 
shall  unlawfully  and  wilfully,  with  any  net,  instrument,  or  engine,  drag  upon  the 
ground  or  soil  of  any  such  fishery,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
any  term  not  exceeding  three  months,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement;  and  it  shall  be  sufficient  in  any  indictment  to  descnbe 
either  by  name  or  otherwise  the  bed,  laying,  or  fishery  in  which  any  of  the  said 
offences  shall  have  been  committed,  without  stating  the  same  be  in  any  particular 
parish,  township  or  vill :  provided  that  nothing  in  this  section  contaioed  shall  preven* 
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any  person  from  catchiDg  or  fishing  for  any  floating  fish  within  the  limits  of  any 
oyster  fishery  with  any  net,  instrument,  or  engine,  adapted  for  taking  floating  fish 
only. 

As  to  larceny  of  written  instruments : 

27.  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  destroy,  cancel,  or 
obliterate  the  whole  or  any  part  of  any  valuable  security,  other  than  a  document  of 
title  to  lands,  shall  be  guilty  of  felony,  of  the  same  nature  and  in  the  same  degree 
and  punishable  in  the  same  manner  as  if  he  had  stolen  any  chattel  of  like  value 
with  the  share,  interest,  or  deposit  to  which  the  security  so  stolen  may  relate,  or 
with  the  money  due  on  the  security  so  stolen,  or  secured  thereby  and  remaining 
unsatisfied,  or  with  the  value  of  the  goods  or  other  valuable  thing  represented,  men- 
tioned, or  referred  to  in  or  by  the  security. 

28.  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  destroy,  cancel, 
obliterate  or  conceal,  the  whole  or  any  part  of  any  document  of  title  to  lands  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement ;  and  in  any  indictment  for  any  such  ofience  relating 
to  any  document  of  title  to  lands,  it  shall  be  sufficient  to  allege  such  document  to  be 
or  to  contain  evidence  of  the  title  or  of  part  of  the  title  of  the  person,  or  of  some 
one  of  the  persons  having  an  interest,  whether  vested  or  contingent,  legal  or 
equitable,  in  the  real  estate  to  which  the  same  relates,  and  to  mention  such  real 
estate  or  some  part  thereof. 

29.  Whosoever  shall,  either  during  the  life  of  the  testator  or  after  his  death 
steal,  or  for  any  fraudulent  purpose  destroy,  cancel,  obliterate,  or  conceal,  the  whole 
or  any  part  of  any  will,  codicil,  or  other  testamentary  instrument,  whether  the  same 
shall  relate  to  real  or  personal  estate,  or  to  both,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement;  and  it  shall  not  in  any  indictment  for  such  offence  be  necessary 
to  allege  that  such  will,  codicil,  or  other  instrument  is  the  property  of  any  person  : 
provided,  that  nothing  in  this  or  the  last  preceding  section  mentioned,  nor  any  pro- 
ceeding, conviction,  or  judgment  to  be  had  or  taken  thereupon,  shall  prevent,  lessen, 
or  impeach  any  remedy  at  law  or  in  equity  which  any  party  aggrieved  by  any  such 
offence  might  or  would  have  had  if  this  Act  had  not  been  passed ;  but  no  conviction 
of  any  such  offender  shall  be  received  in  evidence  in  any  action  at  law  or  suit  in 
equity  against  him ;  and  no  person  shall  be  liable  to  be  convicted  of  any  of  the 
felonies  in  this  and  the  last  preceding  section  mentioned  by  any  evidence  r^^  . 
whatever,  *in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time  *- 
previously  to  his  being  charged  with  such  offence  have  first  disclosed  such  act,  on 
oath,  in  consequence  of  any  compulsory  process  of  any  court  of  law  or  equity  in 
any  action,  suit,  or  proceeding  which  shall  have  been  honCi  fide  instituted  by  any 
party  aggrieved,  or  if  he  shall  have  first  disclosed  the  same  in  any  compulsory 
examination  or  deposition  before  any  court  upon  the  hearing  of  any  matter  in  bamk- 
mptcy  or  insolvency. 

30.  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  take  from  its  pkce 
of  deposit  for  the  time  being,  or  from  any  person  having  the  lawful  custody  thereof, 
or  shall  unlawfully  and  maliciously  cancel,  obliterate,  injure,  or  destroy  the  whole 
or  any  part  of  any  record,  writ,  return,  panel,  process,  interrogatory,  deposition, 
affidavit,  rule,  order,  or  warrant  of  attorney,  or  of  any  original  document  whatso- 
ever of  or  belonging  to  any  court  of  record,  or  relating  to  any  matter,  civil  or 
criminal,  begun,  depending,  or  terminating  in  any  such  court,  or  of  any  bill,  peti- 
tion, answer,  interrogatory,  deposition,  affidavit,  order,  or  decree,  or  of  any  original 
document  whatsoever  of  or  belonging  to  any  court  of  equity,  or  relating  to  any 
cause  or  matter  begun,  depending,  or  terminating  in  any  such  court,  or  of  any 
original  document  in  anywise  relating  to  the  busmess  of  any  office  or  employment 
onder  Her  Majesty,  and  being  or  remaining  in  any  office  appertaining  to  any 
eourt  of  justice,  or  in  any  of  Her  Majesty's  castles,  palaces,  or  houses,  or  in  any 
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goverDDieDt  or  public  office,  shall  be  gailty  of  felony,  and  being  conTicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement ;  and  it  shall  not  in 
any  indictment  for  such  offence  be  necessary  to  allege  that  the  article  in  respect  of 
which  the  offence  is  committed  is  the  property  of  any  person. 

As  to  larceny  of  things  attached  to  or  growing  on  land : 

31.  Whosoever  shall  steal,  or  shall  rip,  cut,  sever,  or  break  with  intent  tostei), 
any  glass  or  wood-work  belonging  to  any  building  whatsoever,  or  any  lead,  iron, 
copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or 
other  material,  or  both,  respectively  fixed  in  or  to  any  building  whatsoever,  or  any 
thing  made  of  metal  fixed  in  any  land  being  private  property,  or  for  a  fence  to  uj 
dwelling-house,  garden,  or  area,  or  in  any  square  or  street,  or  in  any  place  dedicated 
to  public  use  or  ornament,  or  in  any  burial-ground,  shall  be  guilty  of  felooy,  and 
being  convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case  of  simple 
larceny ;  and  in  the  case  of  any  such  thing  fixed  in  any  such  square,  street,  or  place  i8 
aforesaid,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  property  of  any 
person. 

32.  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or 
damage  with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or 
any  underwood,  respectively  growing  in  any  park,  pleasure-ground,  garden,  orchard, 
or  avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house,  shall  (in 
case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the  injury  done, 
shall  exceed  the  sum  of  one  pound)  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny ;  and  whosoever  shall 
steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage  with  iDtent  to 
steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood  respect- 
ively growing  elsewhere  than  in  any  of  the  situations  in  this  section  before  men- 
tioned, shall  (in  case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of 
injury  done  shall  exceed  the  sum  of  five  pounds)  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny. 

^  -.  33.  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy 
J  or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any  *tree,  sapling, 
or  shrub,  or  any  underwood,  wheresoever  the  same  may  be  respectively  growing, 
the  stealing  of  such  article  or  articles,  or  the  injury  done,  being  to  the  amount  of  a 
shilling  at  the  least,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  forfeit 
and  pay,  over  and  above  the  value  of  the  article  or  articles  stolen,  or  the  amount  of 
the  injury  done,  such  sum  of  money  not  exceeding  five  pounds,  as  to  the  justice 
shall  seem  meet ;  and  whosoever  having  been  convicted  of  any  such  offence,  either 
against  this  or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the 
said  offences  in  this  section  before  mentioned,  and  shall  be  convicted  thereof  in  like 
manner,  shall  for  such  second  offence  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labor  for  such  term  not  exceeding  twelvemonths, 
as  the  convicting  justice  shall  think  fit;  and  whosoever  having  been  twice  convicted 
of  any  such  offence  (whether  both  or  either  of  such  convictions  shall  have  taken 
place  before  or  afler  the  passing  of  this  Act)  shall  afterwards  commit  any  of  the 
offences  in  this  section  before  mentioned,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable  to  be  punbhed  in  the  same  manner  as  in  the  case  of 
simple  larceny. 

34.  Whosoever  shall  steal,  or  shall  cut,  break,  or  throw  down  with  intent  to  steal, 
any  part  of  any  live  or  dead  fence,  or  any  wooden  post,  pale,  wire,  or  rail  set  up  or 
used  as  a  fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively,  shall  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above  the 
value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such  sum 
of  money  not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet;  and  whoso- 
ever, having  been  convicted  of  any  such  offence,  either  against  this  or  mj^^ 
Act  of  Parliament,  shall  afterwards  commit  any  of  the  sud  ofieoces  io  this  secti^ 
before  mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall  be  eomoittsd 
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the  commoD  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for  such 
mi  not  exceeding  twelve  months  as  the  convicting  justice  shall  think  fit. 

36.  If  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  or 
ly  part  of  any  live  or  dead  fence,  or  any  post,  pale,  wire,  rail,  stile,  or  gate,  or  any 
lit  thereof,  being  of  the  value  of  one  shilling  at  the  least,  shall  be  found  in  the 
issession  of  any  person,  or  on  the  premises  of  any  person,  with  his  knowledge,  and 
eh  person,  being  taken  or  summoned  before  a  justice  of  the  peace,  shall  not 
tisfy  the  justice  that  he  came  lawfully  by  the  same,  he  shall  on  conviction  by  the 
8tice  forfeit  and  pay,  over  and  above  the  value  of  th&  article  or  articles  so  found, 
ty  sum  not  exceeding  two  pounds. 

36.  Whosoever  shall  st^al,  or  shall  destroy  or  damage  with  intent  to  steal,  any 
ant,  root,  fruit,  or  vegetable  production  growing  in  any  garden,  orchard,  pleasure- 
ound,  nursery-ground,  hothouse,  greenhouse,  or  conservatory,  shall,  on  conviction 
ereof  before  a  justice  of  the  peace,  at  the  discretion  of  the  justice,  either  be  com- 
itted  to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to 
(  imprisoned  and  kept  to  hard  labor,  for  any  term  not  exceeding  six  months,  or 
96  shall  forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles  so 
)leD,  or  the  amount  of  the  injury  done,  such  sum  of  money  not  exceeding  twenty 
lunds  as  to  the  justice  shall  seem  meet;  and  whosoever  having  been  convicted  of 
ly  such  offence,  either  against  this  or  any  former  Act  of  Parliament,  shall  after- 
irds  commit  any  of  the  offences  in  this  section  before  mentioned,  shall  be  guilty  of 
lony,  and  being  convicted  thereof  shall  be  liable  to  be  punished  in  the  same 
anner  as  in  the  case  of  simple  larceny. 

37.  Whosoever  shall  steal,  or  shall  destroy  or  damage  with  intent  to  steal,  any 
iltivated  root  or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  |-^ 

'  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  *any  manufacture,  •■ 
id  growing  in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard,  pleasure- 
x)und,  or  nursery-ground,  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house 
'  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
bor  for  any  term  not  exceeding  one  month,  or  else  shall  forfeit  and  pay,  over  and 
Mve  the  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury  done, 
ich  sum  of  money  not  exceeding  twenty  shillings,  as  to  the  justice  shall  seem 
eet,  and  in  default  of  payment  thereof,  together  with  the  costs  (if  ordered)  shall 
)  committed  as  aforesaid  for  any  term  not  exceeding  one  month,  unless  payment 
)  sooner  made ;  and  whosoever,  having  been  convicted  of  any  such  offence  either 
;atnst  this  or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the 
id  offences  in  this  section  before  mentioned,  and  shall  be  convicted  thereof  in  like 
aoner,  shall  be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
$pt  to  hard  labor,  tor  such  term  not  exceeding  six  months  as  the  convicting  justice 
aU  think  fit. 

As  to  larceny  from  mines : 

38.  Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  ore  of  any  metal,  or 
ly  lapis  calaminaris,  manganese  or  mundick,  or  any  wad,  black  cawke,  or  black 
id,  or  any  coal  or  cannel  coal,  from  any  mine,  bed,  or  vein  thereof  respectively, 
lall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
'  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
trd  labor,  and  with  or  without  solitary  confinement. 

39.  Whosoever,  being  employed  in  or  about  any  mine,  shall  take,  remove,  or 
noeal  any  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese,  mundick,  or  other 
ineral  found  or  being  in  such  mine,  with  intent  to  defraud  any  proprietor  of  or 
ly  adventurer  in  such  mine,  or  any  workman  or  miner  employed  therein,  shall  be 
liltj  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
ait,  to  he  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
bor,  and  with  or  without  solitary  confinement. 

As  to  larceny  from  the  person,  and  other  like  offences : 

40.  Whosoever  shall  rob  any  person,  or  shall  steal  any  chattel,  money,  or  valuable 
cmitj  ftom  the  person  of  another,  shall  be  guilty  of  felony,  and  being  convicted 
leieof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  peniu  servitade 
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for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  lahor,  and 
with  or  without  solitary  confinement. 

41.  If  upon  the  trial  of  any  person  upon  any  indictment  for  rohbery  it  shall 
appear  to  the  jury  upon  the  evidence  that  the  defendant  did  not  commit  the  crime 
of  robbery,  but  that  he  did  commit  an  assault  with  intent  to  rob,  the  defendant  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liber^  to 
return  as  their  verdict  that  the  defendant  is  guilty  of  an  assault  with  intent  to  rob; 
and  thereupon  such  defendant  shall  be  liable  to  be  punished  in  the  same  maniier  n 
if  he  had  been  convicted  upon  an  indictment  for  feloniously  assaulting  with  intent 
to  rob ;  and  no  person  so  tried  as  is  herein  lastly  mentioned  shall  be  liable  to  be 
afterwards  prosecuted  for  an  assault  with  intent  to  commit  the  robbery  for  which  he 
was  so  tried. 

42.  Whosoever  shall  assault  any  person  with  intent  to  rob  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  (save  and  except  in  the  cases  where  a 
greater  punishment  is  provided  by  this  Act)  be  liable,  ai  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years— or  to  be  impnsoDed  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

^  ..,  *43.  Whosoever  shall,  being  armed  with  any  offensire  weapon  or  ioBtni- 
^  ment,  rob,  or  assault  with  intent  to  rob,  any  person,  or  shall,  together  with 
one  or  more  other  person  or  persons,  rob,  or  assault  with  intent  to  rob,  any  pereoo, 
or  shall  rob  any  person,  and  at  the  time  of  or  immediately  before  or  immediately 
after  such  robbery  shall  wound,  beat,  strike,  or  use  any  other  personal  violence  to 
any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  tenn 
not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement 

44.  W^hosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing  demanding  of  any 
person  with  menaces,  and  without  any  reasonable  or  probable  cause,  any  property, 
chattel,  money,  valuable  security,  or  other  valuable  thing,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years— or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 

45.  Whosoever  shall  with  menaces  or  by  force  demand  any  property,  chattel, 
money,  valuable  security,  or  other  valuable  thing  of  any  person,  with  intent  to  steal 
the  same,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement. 

46.  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing  accusing  or  threateniog 
to  accuse  any  other  person  of  any  crime  punishable  by  law  with  death  or  pen^l 
servitude  for  not  less  than  seven  years,  or  of  any  assault  with  intent  to  commit  any 
rape,  or  of  any  attempt  or  endeavor  to  commit  any  rape,  or  of  any  infamous  crime 
as  hereinafter  defined,  with  a  view  or  intent  in  any  of  such  cases  to  extort  or  pin 
by  means  of  such  letter  or  writing  any  property,  chattel,  money,  valuable  secority, 
or  other  valuable  thing,  from  any  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  p^ 
servitude  for  life,  or  for  any  term  not  less  than  three  years— -or  to  be  imprisoned  ^ 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  withont 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  nith^ 
whipping;  and  the  abominable  crime  of  buggery,  committed  either  with  mankind 
or  with  beast,  and  every  assault  with  intent  to  commit  the  said  abominable  crioK, 
and  every  attempt  or  endeavor  to  commit  the  said  abominable  crime,  and  6^ 
solicitation,  persuasion,  promise,  or  threat  offered  or  made  to  any  person  wharetf^ 
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move  or  indace  sach  person  to  commit  or  permit  the  said  abominable  crime,  shall  be 
deemed  to  be  an  infamous  crime  within  the  meaning  of  this  Act. 

47.  Whosoever  shall  accuse  or  threaten  to  accuse,  either  the  person  to  whom  such 
loeosation  or  threat  shall  be  made  or  any  other  person,  of  any  of  the  infamous  or 
other  crimes  lastly  hereinbefore  mentioned,  with  the  view  or  intent  in  any  of  the 
rases  last  aforesaid  to  extort  or  gain  from  such  person  so  accused  or  threatened  to 
be  accused,  or  from  any  other  person,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for 
iDy  term  not  less  than  three  years— or  to  be  imprisoned  for  any  term  not  ^^ 
exceeding  two  years,  with  or  without  hard  *labor,  and,  if  a  male  under  the    *- 

ige  of  sixteen  years,  with  or  without  whipping. 

48.  Whosoever,  with  intent  to  defraud  or  injure  any  other  person,  shall,  by  any 
unlawful  violence  to  or  restraint  of,  or  threat  of  violence  to  or  restraint  of,  the  per- 
Bon  of  another,  or  by  accusing  or  threatening  to  accuse  any  person  of  any  treason, 
felony,  or  infamous  crime  as  hereinbefore  defined,  compel  or  induce  any  person  to 
execute,  make,  accept,  indorse,  alter,  or  destroy  the  whole  or  any  part  of  any  valu- 
able security,  or  to  write,  impress,  or  affix  his  name,  or  the  name  of  any  other  per- 
son, or  of  any  company,  firm,  or  copartnership,  or  the  seal  of  any  body  corporate, 
company,  or  society,  upon,  or  to  any  paper  or  parchment,  in  order  that  the  same 
may  be  afterwards  made  or  converted  into,  or  used  or  dealt  with  as,  a  valuable 
security,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

49.  It  shall  be  immaterial  whether  the  menaces  or  threats  hereinbefore  men^ 
tioned  be  of  violence,  injury,  or  accusation  to  be  caused  or  made  by  the  offender  or 
by  any  other  person. 

As  to  sacrilege,  burglary,  and  housebreaking : 

50.  Whosoever  shall  break  and  enter  any  church,  chapel,  meeting-house,  or  other 
place  of  Divine  worship,  and  commit  any  felony  therein,  or  being  in  any  church, 
chapel,  meeting-house,  or  other  place  of  Divine  worship,  shall  commit  any  felony 
therein  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement. 

51.  Whosoever  shall  enter  the  dwelling-house  of  another  with  intent  to  commit 
any  felony  therein,  or  being  in  such  dwelling-house  shall  commit  any  felony  therein, 
and  shall  in  either  case  break  out  of  the  said  dwelling-house  in  the  night,  shall  be 
deemed  guilty  of  burglary. 

52.  Whosoever  shall  be  convicted  of  the  crime  of  burglary  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

53.  No  building,  although  within  the  same  curtilage  with  any  dwelling-house  ana 
oocapied  therewith,  shall  be  deemed  to  be  part  of  such  dwelling-house  for  any  of  the 
purposes  of  this  Act,  unless  there  shall  be  a  communication  between  such  building 
and  dwelling-house,  either  immediate,  or  by  means  of  a  covered  and  inclosed  pass- 
age leading  from  the  one  to  the  other. 

54.  Whosoever  shall  enter  any  dwelling-house  in  the  night,  with  intent  to  commit 
any  felony  therein,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
cxoeediog  seven  years  and  not  less  than  three  years — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

55.  Whosoever  shall  break  and  enter  any  building,  and  commit  any  felony  therein, 
ndi  building  being  within  the  curtilage  of  a  dwelling-house,  and  occupied  there- 
^vitli,  but  not  being  part  thereof,  according  to  the  provision  hereinbefore  mentioned,. 


xxxiii  Appendix  of  Statutes. 

or  being  in  any  such  building,  shall  commit  any  felony  therein,  and  break  out  of 
the  same,  shall  be  guilty  of  felony/ and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
^  .  -.  fourteen  years  and  not  less  than  three  years— or  to  be  ^imprisooed  for  tnj 
-I  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement. 

56.  Whosoever  shall  breuk  and  enter  any  dwelling-house,  school-hoaae,  shop, 
warehouse,  or  counting-house,  and  commit  any  felony  therein,  or,  being  in  aoj 
dwelling-house,  school-house,  shop,  warehouse,  or  counting-house,  shall  commit  any 
felony  therein,  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penil 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years— 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement. 

57.  Whosoever  shall  break  and  enter  any  dwelling-house,  church,  chapel,  meetiDg- 
house,  or  other  place  of  Divine  worship,  or  any  building  within  the  curtilage,  school- 
house,  shop,  warehouse,  or  counting-house,  with  intent  to  commit  any  felonj 
therein,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  oonfineDient. 

58.  Whosoever  shall  be  found  by  night  armed  with  any  dangerous  or  offensive 
weapon  or  instrument  whatsoever  with  intent  to  break  or  enter  into  any  dwelling- 
house  or  other  building  whatsoever,  and  to  commit  any  felony  therein,  or  shall  be  fonnd 
by  night  having  in  his  possession  without  lawful  excuse  (the  proof  of  which  excuse 
shall  lie  on  such  person)  any  picklock  key,  crow,  jack,  bit,  or  other  implement  of 
housebreaking,  or  shall  be  found  by  night  having  his  face  blackened  or  otherwise 
disguised  with  intent  to  commit  any  felony,  or  shall  be  found  by  night  in  any 
dwelling-house  or  other  building  whatsoever  with  intent  to  commit  any  felony 
therein,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labor. 

59.  Whosoever  shall  be  convicted  of  any  such  misdemeanor  as  in  the  last  pre- 
ceding section  mentioned,  committed  afler  a  previous  conviction,  either  for  felonyor 
such  misdemeanor,  shall  on  such  subsequent  conviction  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten  years  and 
not  less  than  three  years— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor. 

As  to  larceny  in  the  house: 

60.  Whosoever  shall  steal  in  any  dwelling-house  any  chattel,  money,  or  valuable 
security,  to  the  value  in  the  whole  of  five  pounds  or  more,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
vcars — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
nard  labor,  and  with  or  without  solitary  confinement. 

61.  Whosoever  shall  steal  any  chattel,  money,  or  valuable  security  in  any  dwelling- 
house,  and  shall  by  any  menace  or  threat  put  any  one  being  therein  in  bodily  fe*r, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement 

As  to  larceny  in  manufactories : 

62.  Whosoever  shall  steal,  to  the  value  of  ten  shillings,  any  woollen,  Hd^j 
hempen,  or  cotton  yarn,  or  any  goods  or  article  of  silk,  woollen,  linen,  cotton, alpsca? 
-,         T   or  mohair  or  of  any  one  or  more  of  those  materials  *mixed  with  each othcTj 

■^  or  mixed  with  any  other  material,  whilst  laid,  placed,  or  exposed  dunog 
any  stage,  process,  or  progress  of  manufacture,  in  any  building,  field,  or  other  pl*^ 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  ^^^^ 
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ion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
ears  and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding 
iro  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 
As  to  larceny  in  ships,  wharfs,  &c  : 

63.  Whosoever  shall  steal  any  goods  or  merchandise  in  any  vessel,  barge,  or  boat 
f  any  description  whatsoever  in  any  haven,  or  in  any  port  of  entry  or  discharge,  or 
ipon  any  navigable  river  or  canal,  or  in  an  any  creek  or  basin  belonging  to  or  com- 
lonicatiog  with  any  such  haven,  port,  river,  or  canal,  or  shall  steal  any  goods  or 
lerchandise  from  any  dock,  wharf,  or  quay  adjacent  to  any  such  haven,  port,  river, 
anal,  creek,  or  basin,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
[able,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
xceeding  fourteen  years  and  not  less  than  three  years — or  to  be  imprisoned  for  any 
enn  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
olitary  confinement. 

64.  W.hosoever  shall  plunder  or  steal  any  part  of  any  ship  or  vessel  which  shall 
«  in  distress,  or  wrecked,  stranded,  or  cast  ashore,  or  any  goods,  merchandise,  or 
rticles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  be  guilty  of  felony,  and 
leing  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
>enal  servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three 
ears — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
lard  labor,  and  with  or  without  solitary  confinement;  and  the  offender  may  be 
odicted  and  tried  either  in  the  county  or  place  at  which  the  offence  shall  have  been 
ommitted,  or  in  any  county  or  place  next  adjoining. 

65.  If  any  goods,  merchandise,  or  articles  of  any  kind,  belonging  to  any  ship  or 
esael  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  shall  be  found  in  the  pos- 
ession  of  any  person,  or  on  the  premises  of  any  person  with  his  knowledge,  and  such 
person  being  taken  or  summoned  before  a  justice  of  the  peace,  shall  not  satisfy  the 
oatice  that  he  came  lawfully  by  the  same,  then  the  same  shall,  by  order  of  the 
ustice,  be  forthwith  delivered  over  to  or  for  the  use  of  the  rightful  owner  thereof; 
ind  the  offender  shall,  on  conviction  of  such  offence  before  the  justice,  at  the  dis- 
Tetion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of 
!orreotion,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor, 
or  any  term  not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above 
he  value  of  the  goods,  merchandise,  or  articles,  such  sum  of  money  not  exceeding 
wenty  pounds  as  to  the  justice  shall  seem  meet. 

66.  If  any  person  shall  offer  or  expose  for  sale  any  goods,  merchandise,  or  articles 
rhataoever,  which  shall  have  been  unlawfully  taken,  or  shall  be  reasonably  suspected 
0  to  have  been  taken,  from  any  ship  or  vessel  in  distress,  or  wrecked,  stranded,  or 
ast  on  shore,  in  every  such  case  any  person  to  whom  the  same  shall  be  offered  for 
ale,  or  any  officer  of  the  customs  or  excise,  or  peace  officer,  may  lawfully  seize  the 
ame,  and  shall  with  all  convenient  speed  carry  the  same,  or  give  notice  of  such 
eisure,  to  some  justice  of  the  peace;  and  if  the  person  who  shall  have  offered  or 
xpoaed  the  same  for  sale,  being  summoned  by  such  justice,  shall  not  appear  and 
atisfy  the  justice  that  he  came  lawfully  by  such  goods,  merchandise,  or  articles, 
hen  the  same  shall,  by  order  of  the  justice,  be  forthwith  delivered  over  to  or  for 
he  use  of  the  rightful  owner  thereof,  upon  payment  of  a  reasonable  reward  (to  bo 
iflcertained  by  the  justice)  to  the  person  who  seized  the  same ;  and  the  offender 
hall,  on  conviction  of  such  offence  by  the  justice,  at  the  discretion  of  *the  r-^ 
Qstice,  either  be  committed  to  the  common  gaol  or  house  of  correction,    ^ 

here  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any 
erm  not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above  th  e 
alue  of  the  goods,  merchandise  or  articles,  such  sum  of  money  not  exceeding 
wenty  pounds  as  to  the  justice  shall  seem  meet. 

As  to  larceny  or  embezzlement  by  clerks,  servants,  or  persons  in  the  public 
service: 

67.  Whosoever,  being  a  clerk  or  servant,  or  being  employed  for  the  purpose  or  in 
be  capacity  of  a  clerk  or  servant,  shall  steal  any  chattel,  money,  or  valuable  security 
»ek>DgiDg  to  or  in  the  possession  or  power  of  his  master  or  employer,  shall  be  guilty 
f  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court. 
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to  be  kept  iu  penal  servitude  for  any  term  not  exceeding  foarteen  years  and  not  lea 
than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

68.  Whosoever,  being  a  clerk  or  servant,  or  being  employed  for  the  purpose  or  in 
the  capacity  of  a  clerk  or  servant,  shall  fraudulently  embezzle  any  chattel,  money. or 
valuable  security,  which  shall  be  delivered  to  or  received  or  taken  into  posBeBsion  bj 
him  for  or  in  the  name  or  on  the  account  of  his  master  or  employer,  or  any  ptrt 
thereof,  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his  mister  or 
employer,  although  such  chattel,  money,  or  security  was  not  received  into  the  pos- 
session of  such  master  or  employer  otherwise  than  by  the  actual  possession  of  his 
clerk,  servant,  or  other  person  so  employed,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  three  years — or  to  be  imprisoned  for  nj 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

69.  Whosoever  being  employed  in  the  public  service  of  Her  Majesty,  or  being  t 
constable  or  other  person  employed  in  the  police  of  any  county,  city,  borough, 
district,  or  place  whatsoever,  shall  steal  any  chattel,  money,  or  valuable  security 
belonging  to  or  in  the  possession  or  power  of  Her  Majesty,  or  intrusted  to  or  received 
or  taken  into  possession  by  him  by  virtue  of  his  employment,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  les 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement. 

70.  Whosoever,  being  employed  in  the  public  service  of  Her  Majesty,  or  being  t 
constable  or  other  person  employed  in  the  police  of  any  county,  city,  borongh, 
district,  or  place  whatsoever,  and  intrusted  by  virtue  of  such  employment  with  the 
receipt,  custody,  management,  or  control  of  any  chattel,  money,  or  valuable  security, 
shall  embezzle  any  chattel,  money,  or  valuable  security  which  shall  be  intmsted  to 
or  received  or  taken  possession  by  him  by  virtue  of  his  employment,  or  any  part 
thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the  same  or  any  part 
thereof  to  his  own  use  or  benefit,  or  for  any  purpose  whatsoever  except  for  the 
public  service,  shall  be  deemed  to  have  feloniously  stolen  the  same  from  Her  Majesty, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor;  and  every  offender  against  this  or  the  last  preceding  section  may  be 
dealt  with,  indicted,  tried,  and  punished  either  in  the  county  or  place  in  which  he 
^         ..-.  shall  be  apprehended  or  be  in  custody,  or  in  which  he  shall  have  committed 

-I  the  offence ;  and  in  every  case  of  *larceny,  embezzlement,  or  frauduleDt 
application  or  disposition  of  any  chattel,  money,  or  valuable  security  in  this  and  the 
last  preceding  section  mentioned,  it  shall  be  lawful  in  the  warrant  of  commitment 
by  the  justice  of  the  peace  before  whom  the  offender  shall  be  charged,  and  in  the 
indictment  to  be  preferred  against  such  offender,  to  lay  the  property  of  any  soA 
chattel,  money,  or  valuable  security  in  Her  Majesty. 

71.  For  preventing  difficulties  in  the  prosecution  of  offenders  in  any  case  of  em- 
bezzleuieut,  fraudulent  application  or  disposition,  hereinbefore  mentioned,  it  shall  be 
lawful  to  charge  in  the  indictment  and  proceed  against  the  offender  for  any  nomber 
of  distinct  acts  of  embezzlement,  or  of  fraudulent  application  or  disposition,  not  ex- 
ceeding three,  which  may  have  been  committed  by  him  against  Her  Majesty  or 
against  the  same  master  or  employer,  within  the  space  of  six  months  from  iheM 
to  the  last  of  such  acts ;  and  in  every  such  indictment  where  the  offenoe  shall 
relate  to  any  money  or  any  valuable  security  it  shall  be  sufficient  to  all^  the  em- 
bezzlement, or  fraudulent  application  or  disposition,  to  be  of  money,  without  i^?* 
ing  any  particular  coin  or  valuable  security ;  and  such  allegation,  so  far  as  regards 
the  description  of  the  property,  shall  be  sustained  if  the  offender  shall  be  proved  ti^ 
have  embezzled  or  fraudulently  applied  or  disposed  of  any  amoant,  although  the  ptf* 
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Icnlar  species  of  coin  or  valaable  security  of  which  such  amount  was  composed  shall 
ot  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  or  fraudulently  applied 
r  disposed  of  any  piece  of  coin  or  any  valuable  security,  or  any  portion  of  the  value 
liereof,  although  such  piece  of  coin  or  valuable  security  may  have  been  delivered 
1  him  in  ord^er  that  some  part  of  the  value  thereof  should  be  returned  to  the  party 
elivering  the  same,  or  to  some  other  person,  and  such  part  shall  have  been  returned 
ccordingly. 

72.  If  upon  the  trial  upon  any  person  indicted  for  embezzlement,  or  fraudulent 
pplication  or  disposition  as  aforesaid,  it  shall  be  proved  that  he  took  the  property 
B  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by 
eason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return 
8  their  verdict  that  such  person  is  not  guilty  of  embezzlement,  or  fraudulent  ap- 
lication  or  disposition,  but  is  guilty  of  simple  larceny,  or  of  larceny  as  a  clerk, 
errant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant, 
r  as  a  person  employed  in  the  public  service,  or  in  the  police,  as  the  case  may  be ; 
nd  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same  manner  as  if 
e  had  been  convicted  upon  an  indictment  for  such  larceny ;  and  if  upon  the  trial 
f  any  person  indicted  for  larceny  it  shall  be  proved  that  he  took  the  property  in 
uestion  in  any  such  manner  as  to  amount  in  law  to  embezzlement,  or  fraudulent 
pplication  or  disposition  as  aforesaid,  he  shall  not  by  reason  thereof  be  entitled  to 
«  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such 
lerson  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  or  fraudulent  applica- 
ion  or  disposition,  as  the  case  may  be,  and  thereupon  such  person  shall  be  liable  to 
«  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment 
iir  such  embezzlement,  fraudulent  application  or  disposition  ;  and  no  person  so  tried 
or  embezzlement,  fraudulent  application  or  disposition,  or  larceny  as  aforesaid,  shall 
le  liable  to  be  afterwards  prosecuted  for  larceny,  fraudulent  application  or  disposi- 
ion,  or  embezzlement,  upon  the  same  facts. 

73.  Whosoever,  being  an  ofiBcer  or  servant  of  the  governor  and  company  of  the 
ItLuk  of  England  or  of  the  Bank  of  Ireland,  and  being  intrusted  with  any  bond, 
eed,  note,  bill,  dividend  warrant,  or  warrant  for  payment  of  any  annuity  or  interest, 
r  money,  or  with  any  security,  money,  or  other  effects  of  or  belonging  to  the  said 
jvernor  and  company,  or  having  any  bond,  deed,  note,  bill,  dividend  warrant,  or 
arrant  for  payment  of  any  annuity  or  interest,  or  money,  or  any  security,  money, 

•  other  effects  of  any  other  person,  body  politic  or  corporate,  *lodged  or   p:,^ 
^posited  with  the  said  governor  and  company,  or  with  him  as  an  officer   ^ 

*  servant  of  the  said  governor  and  company,  t^hall  secrete,  embezzle,  or  run  away 
ith  any  such  bond,  deed,  note,  bill,  dividend  or  other  warrant,  security,  money,  or 
her  effects  as  aforesaid,  or  any  part  thereof,  shall  be  guilty  of  felony,  and  being 
•Dvicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
rvitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  bo  imprisoned  for 
ij  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
litary  confinement. 

As  to  larceny  by  tenants  or  lodgers : 
74.  Whosoever  shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  or  her  in 
with  any  house  or  lodging,  whether  the  contract  shall  have  been  entered  into  by 
m  or  her  or  by  her  husband,  or  by  any  person  on  behalf  of  him  or  her  or  her 
isband,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
e  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
th  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
ider  the  age  of  sixteen  years,  with  or  without  whipping,  and  in  case  the  value  of 
eh  chattel  or  fixture  shall  exceed  the  sum  of  five  pounds,  shall  be  liable,  at  the 
Bcretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
ven  years  and  not  less  than  three  years,— or  to  be  imprisoned  for  any  term  not 
:oeeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
lement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping ; 
id  in  every  case  of  stealing  any  chattel  in  this  section  mentioned  it  shall  bo  lawful 
I  prefer  an  indictment  in  the  common  form  as  for  larceny,  and  in  every  case  of 
ttftiing  any  fixture  in  this  section  mentioned  to  prefer  an  indictment  in  the  same 
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form  as  if  the  offender  were  not  a  tenant  or  lodger,  and  in  either  case  to  lay  the 
property  in  the  owner  or  person  letting  to  hire. 

As  to  frauds  by  agents,  bankers,  or  factors : 

75.  Whosoever,  having  been  intrusted,  either  solely,  or  jointly  with  any  other 
person,  as  a  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any  money  or 
security  for  the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or 
deliver  such  money  or  security  or  any  part  thereof  respectively,  or  the  proceeds  or 
any  part  of  the  proceeds  of  such  security,  for  any  purpose,  or  to  any  person  specified 
in  such  direction,  shall,  in  violation  of  good  faith,  and  contrary  to  the  terms  of  sach 
direction,  in  anywise  convert  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  tnj 
person  other  than  the  person  by  whom  he  shall  have  been  so  intrusted,  such  money, 
security,  or  proceeds,  or  any  part  thereof  respectively ;  and  whosoever,  having  been 
intrusted,  either  solely,  or  jointly  with  any  other  person^  as  a  banker,  merchani, 
broker,  attorney,  or  other  agent,  with  any  chattel  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  the  United  Kingdom,  or  any  part  there9f,  or  of  any  foreign  state, 
or  in  any  stock  or  fund  of  any  body  corporate,  company,  or  society,  for  safe  coj^todj 
or  for  any  special  purpose,  without  any  authority   to  soil,  negotiate,  transfer,  or 
pledge,  shall,  in  violation  of  good  faith,  and  contrary  to  the  object  or  purpose  for 
which  such  chattel,  security,  or  power  of  attorney  shall  have  been  intrusted  to  him, 
sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or  benefit, 
or  the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he  shall  hare 
been  so  intrust43d,  such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of  at- 
torney shall  relate,  or  any  part  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  t<jrm  not  exceeding  seven  years  and  not  less  than  three  yeaw,— 
,^       .  -J    or  to  be  imprisoned  for  any  term  not  exceeding  *two  years,  with  or  with- 

-I  out  hard  labor,  and  with  or  without  solitary  confinement ;  but  nothing  in 
this  section  contained  relating  to  agents  shall  affect  any  trustee  in  or  under  any  in- 
strument whatsoever,  or  any  mortgagee  of  any  property,  real  or  personal,  in  respect  of 
any  act  done  by  such  trustee  or  mortgagee  in  relation  to  the  property  oompris^  in  or 
affected  by  any  such  trust  or  mortgage ;  nor  shall  restrain  any  banker,  merchant, 
broker,  attorney,  or  other  agent  from  receiving  any  money  which  shall  be  or  become 
actually  due  and  payable  upon  or  by  virtue  of  any  valuable  security,  according  to 
the  tenor  and  effect  thereof,  in  such  manner  as  he  might  have  done  if  this  Act  had 
not  been  passed ;  nor  from  selling,  transferring,  or  otherwise  disposing  of  any  seca- 
rities  or  effects  in  his  possession  upon  which  he  shall  have  any  lien,  claim,  or  demand 
entitling  him  by  law  so  to  do,  unless  such  sale,  transfer,  or  other  disponal  shall  ex- 
tend to  a  greater  number  or  part  of  such  securities  or  effects  than  shall  be  requisite 
for  satisfying  such  lien,  claim,  or  demand. 

76.  Whosoever,  being  a  banker,  merchant,  broker,  attorney,  or  agent,  and  being 
intrusted,  either  solely,  or  jointly  with  any  other  person,  with  the  property  of  any 
other  person  for  safe  custody,  shall,  with  intent  to  defraud,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  or  appropriate  the  same  or  any  part  thereof  to  or 
for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the  person 
by  whom  he  was  so  intrusted,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  #hieh 
the  court  may  award  as  hereinbefore  last  mentioned. 

77.  Whosoever,  being  intrusted,  either  solely,  or  jointly  with  any  other  person, 
with  any  power  of  attorney  for  the  sale  or  transfer  of  any  property,  shall  fraadu- 
lently  sell  or  transfer  or  otherwise  convert  the  same  or  any  part  thereof  to  his  own 
use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he 
was  so  intrusted,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  eoort 
may  award  as  hereinbefore  last  mentioned. 

78.  Whosoever,  being  a  factor  or  agent  intrusted,  either  solely,  or  jointly  wi» 
any  other  person,  for  the  purpose  of  sale  or  otherwise,  with  the  pofiscssioD  of  sbJ 
goods,  or  of  any  document  of  title  to  goods,  shall,  contrary  to  or  withoot  the 


i 


Appendix  of  Statutes.  xxxix 

authority  of  his  priDcipal  in  that  behalf,  for  his  own  ase  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the  person  by  whom  he  was  so  intrusted,  and  in  vio- 
lation of  good  faith,  make  any  consignment,  deposit,  transfer,  or  delivery  of  any 
g:ood8  or  document  of  title  so  intrusted  to  him  as  in  this  section  before  mentioned, 
as  and  by  way  of  a  pledire,  lien,  or  security  for  any  money  or  valuable  security  bor- 
rowed or  received  by  such  factor  or  agent  at  or  before  the  time  of  making  such  con- 
sigoment,  deposit,  transfer,  or  delivery,  or  intended  to  be  thereafter  borrowed  or  re- 
ceived, or  shall,  contrary  to  or  without  such  authority,  for  his  own  use  or  benefit,  or 
the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he  was  so  intrusted, 
and  in  violation  of  good  faith,  accept  any  advance  of  any  money  or  valuable  security 
on  the  faith  of  any  contract  or  agreement  to  consign,  deposit,  transfer,  or  deliver  any 
such  goods  or  document  of  title,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award  as  hereinbefore  last  mentioned ;  and  every  clerk 
or  other  person  who  shall  knowingly  and  wilfully  act  and  assist  in  making  any  such 
consignment,  deposit,  transfer,  or  delivery,  or  in  accepting  or  procuring  such  advance 
as  aforesaid,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  same  punishments :  provided,  that 
DO  such  factor  or  agent  shall  be  liable  to  any  prosecution  for  consigning,  ^de-  p^,  i 
positing,  transferring,  or  delivering  any  such  goods  or  documents  of  title,  in  ^ 
case  the  same  shall  not  be  made  a  security  for  or  subject  to  the  payment  of  any 
greater  sum  of  money  than  the  amount  which  at  the  time  of  such  consignment,  de- 
posit, transfer,  or  delivery  was  justly  due  and  owing  to  such  agent  from  his  princi- 
pal, together  with  the  amount  of  any  bill  of  exchange  drawn  by  or  on  account  of 
such  principal,  and  accepted  by  such  factor  or  agent. 

79.  Any  factor  or  agent  intrusted  as  aforesaid,  and  possessed  of  any  such  docu- 
ment of  title,  whether  derived  immediately  from  the  owner  of  such  goods  or  obtained 
by  reason  of  such  factor  or  agent  having  been  intrusted  with  the  possession  of  the 
goods,  or  of  any  other  document  of  title  thereto,  shall  be  deemed  to  have  been  in- 
trusted with  the  possession  of  the  goods  represented  by  such  document  of  title;  and 
svery  contract  pledging  or  giving  a  lien  upon  such  document  of  title  as  aforesaid 
shall  be  deemed  to  be  a  pledge  of  and  lien  upon  the  goods  to  which  the  same  relates ; 
lod  such  factor  or  agent  shall  be  deemed  to  be  possessed  of  such  goods  or  document, 
whether  the  same  shall  be  in  his  actual  custody,  or  shall  be  held  by  any  other  person 
•ubject  to  his  control,  or  for  him  or  on  his  behalf;  and  where  any  loan  or  advance 
hall  be  hmtdjide  made  to  any  factor  or  agent  intrusted  with  and  in  possession  of 
kDj  such  goods  or  document  of  title,  on  the  faith  of  any  contract  or  agreement  in 
rriting  to  consign,  deposit,  transfer,  or  deliver  such  goods  or  documents  of  title,  and 
uch  goods  or  documents  of  title  shall  actually  be  received  by  the  person  making 
uch  loan  or  advance,  without  notice  that  such  factor  or  agent  was  not  authorized  to 
Dake  such  pledge  or  security,  every  such  loan  or  advance  shall  be  deemed  to  be  a 
oao  or  advance  on  the  security  of  such  goods  or  document  of  title  within  the  mean- 
ng  of  the  last  preceding  section,  though  such  goods  or  document  of  title  shall  not 
Lctually  be  received  by  the  person  making  such  loan  or  advance  till  the  period  sub- 
^uent  thereto;  and  any  contract  or  agreement,  whether  made  direct  with  such 
leictor  or  agent,  or  with  any  clerk  or  other  person  on  his  behalf,  shall  be  deemed 
i  contract  or  agreement  with  such  factor  or  agent ;  and  any  payment  made,  whether 
yj  money  or  bill  of  exchange  or  other  negotiable  security,  shall  be  deemed  to  be  an 
idvance  within  the  meaning  of  the  last  preceding  section;  and  a  factor  or  agent  in 
possession  as  aforesaid  of  such  goods  or  document  shall  be  taken,  for  the  purposes  of 
the  last  preceding  section,  to  have  been  intrusted  therewith  by  the  owner  thereof, 
unless  the  contrary  be  shown  in  evidence. 

80.  Whosoever,  being  a  trustee  of  any  property  for  the  use  or  benefit,  either 
ivholly  or  partially,  of  some  other  person,  or  for  any  public  or  charitable  purpose, 
shall,  with  intent  to  defraud,  convert  or  appropriate  the  same  or  any  part  thereof  to 
Or  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  such  per- 
son as  aforesaid,  or  for  any  purpose  other  than  such  public  or  charitable  purpose  as 
aforesaid,  or  otherwise  dispose  of  or  destroy  such  property  or  any  part  thereof,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
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tioD  of  the  court,  to  any  of  the  pnnishmeDtfl  which  the  oourt  may  award  as  heraii- 
before  last  mentioned :  provided,  that  no  proceeding  or  proeecatioD  for  any  offence 
incladed  in  this  section  shall  be  commenced  without  the  sanction  of  Her  Majesty's 
attorney  general,  or,  in  case  that  office  be  vacant,  of  Her  Majesty's  solicitor  general: 
provided  also,  that  where  any  civil  proceeding  shall  have  been  taken  against  any  per- 
son to  whom  the  provisions  of  this  section  may  apply,  no  person  who  shall  have  taken 
such  civil  proceeding  shall  commence  any  prosecution  under  thi!«  section  without  the 
sanction  of  the  court  or  judge  before  whom  such  civil  proceeding  shall  have  been 
had  or  shall  be  pending. 

81.  Whasoever,  being  a  director,  member,  or  public  officer  of  any  body  corporate 
*  y\  ^^  public  company,  shall  ftiiudulently  take  or  apply  for  ^his  own  use  or  heae- 

-'  fit,  or  for  any  use  or  purposes  other  than  the  use  or  purposes  of  such  body  cor- 
porate or  public  company,  any  of  the  property  of  such  body  corporate  or  public  com- 
pany, shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court  may  award 
as  hereinbefore  last  mentioned. 

82.  Whosoever,  being  a  director,  public  officer,  or  manager  of  any  body  cor- 
porate or  public  company,  shall  as  such  receive  or  possess  himself  of  any  of  the 
property  of  such  body  corporate  or  public  company  otherwise  than  in  payment  of  a 
just  debt  or  demand,  and  shall,  with  intent  to  defitiud,  omit  to  make  or  to  caoseor 
direct  to  be  made  a  full  and  true  entry  thereof  in  the  books  and  accounts  of  soch 
body  corporate  or  public  company,  shall  be  guilty  of  a  'miBdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award  as  hereinbefore  last  mentioned. 

83.  Whosoever,  being  a  director,  manager,  public  officer,  or  member  of  any  body 
corporate  or  public  company,  shall,  with  intent  to  defraud,  destroy,  alter,  mntilate, 
or  falsify  any  book,  paper,  vrriting,  or  valuable  security  belonging  to  the  body  cor- 
porate or  public  company,  or  make  or  concur  in  the  making  of  any  false  entry,  or 
omit  or  concur  in  omitting  any  material  particular,  in  any  book  of  account  or  other 
document,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  oonrtmay 
award,  as  hereinbefore  last  mentioned. 

84.  Whosoever,  being  a  director,  manager,  or  public  officer  of  any  body  cor- 
porate or  public  company,  shall  make,  circulate,  or  publish,  or  concur  in  making, 
circulating,  or  publishing,  any  written  statement  or  account  which  he  shall  know  to 
be  false  in  any  material  particular,  with  intent  to  deceive  or  defraud  any  member, 
sharehohler,  or  creditor  of  such  body  corporate  or  public  company,  or  with  intent  to 
induce  any  person  to  become  a  shareholder  or  partner  therein,  or  to  intrust  or 
advance  any  property  to  such  body  corporate  or  public  company,  or  to  enter  into 
any  security  for  the  benefit  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award,  as  hereinbefore  last  mentioned. 

85.  Nothing  in  any  of  the  last  ten  preceding  sections  of  this  Act  contained  shall 
enable  or  entitle  any  person  to  refuse  to  make  a  full  and  complete  discovery  by 
answer  to  any  bill  in  equity,  or  to  answer  any  question  or  interrogatory  in  any  ci^ 
proceeding  in  any  court,  or  upon  the  hearing  of  any  matter  in  bankruptcy  or  insol- 
vency ;  and  no  person  shall  be  liable  to  be  convicted  of  any  of  the  misdemeanors  in 
any  of  the  said  sections  mentioned  by  any  evidence  whatever  in  respect  of  any  »ct 
done  by  him,  if  he  shall  at  any  time  previously  to  his  being  charged  with  such 
ofience  have  first  disclosed  such  act  on  oath,  in  consequence  of  any  compulsory  p^^ 
cess  of  any  court  of  law  or  equity,  in  any  action,  suit,  or  proceeding  which  shall  have 
been  hand  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have  first  disdoeed 
the  same  in  any  compulsory  examination  or  deposition  before  any  court  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency. 

86.  Nothing  in  any  of  the  last  eleven  preceding  sections  of  this  Act  contained, 
nor  any  proceeding,  conviction,  or  judgment  to  be  had  or  taken  thereon  against  any 
person  under  any  of  the  said  sections,  shall  prevent,  lessen,  or  impeach  any  remsdy 
at  law  or  in  equity  which  any  party  aggrieved  by  any  offence  against  any  of  tbe 
said  sections  might  have  had  if  this  Act  had  not  been  passed )  but  no  eonriotiofi  ^ 
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such  offender  shall  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity 
nst  him ;  and  nothing  in  the  said  sections  contained  shall  affect  or  prejudice  any 
cement  entered  into  or  security  given  by  any  *  trustee,  having  for  its  object  r-^  ,.. 
restoration  or  repayment  of  any  trust  property  misappropriated.  ^ 

7.  No  misdemeanor  against  any  of  the  last  twelve  preceding  sections  of  this  Act 
1  be  prosecuted  or  tried  at  any  court  of  general  or  quarter  sessions  of  the  peace. 

As  to  obtaining  money,  &c.,  by  false  pretences: 

8.  Whosoever  shalU  by  any  false  pretence  obtain  from  any  other  person  any 
ttel,  money,  or  valuable  security,  with  intent  to  defraud,  shall  be  guilty  of  a  mis> 
leanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
e  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any 
1  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  soli- 

continement;  provided,  that  if  upon  the  trial  of  any  person  indicted  for  such 
lemeanor  it  shall  be  proved  that  he  obtained  the  property  in  question  in  any 
I  manner  aa  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be 
tied  to  be  acquitted  of  such  misdemeanor ;  and  no  person  tried  for  such  misde- 
nor  shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts ; 
rided  also,  that  it  shall  be  sufficient  in  any  indictment  for  obtaining  or  attempt- 
to  obtain  any  such  property  by  false  pretences  to  allege  that  the  party  accused 
the  act  with  intent  to  defraud,  without  alleging  an  intent  to  defraud  any  par- 
lar  person,  and  without  alleging  any  ownership  of  the  chattel,  money,  or 
table  security ;  and  on  the  trial  of  any  such  indictment  it  shall  not  be  necessary 
•rove  an  intent  to  defraud  any  particular  person,  but  it  shall  le  sufficient  to  prove 
;  the  party  accused  did  the  act  charged  with  an  intent  to  defiaud. 

9.  Whosoever  shall  by  any  false  pret-ence  cause  or  procure  any  money  to  be  paid, 
ny  chattel,  or  valuable  security,  to  be  delivered  to  any  other  person,  for  the  use 
benefit  or  on  account  of  the  person  making  such  false  pretence,  or  of  any  other 
K>n,  with  intent  to  defraud,  shall  be  deemed  to  have  obtained  such  money,  chattel, 
valuable  security  within  the  meaning  of  the  last  preceding  section. 

0.  Whosoever,  with  intent  to  defraud  or  injure  any  other  person,  shall  by  any 
s  pretence  fraudulently  cause  or  induce  any  other  person  to  execute,  make, 
jpt,  endorse,  or  destroy  the  whole  or  any  part  of  any  valuable  security,  or  to 
:e,  impress,  or  affix  his  name,  or  the  nanie  of  any  other  person,  or  of  any  com- 
y,  firm,  or  co-partnership,  or  the  seal  of  any  body  corporate,  company,  or  society, 
D  any  paper  or  parchment,  in  order  that  the  same  may  be  afterwards  made  or 
verted  into  or  used  or  dealt  with  as  a  valuable  security,  shall  be  guilty  of  a  mis- 
leanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
»e  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for 

term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
tary  confinement. 

As  to  receiving  stolen  goods : 

1.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or  other 
perty  whatsoever,  the  stealing,  taking,  extorting,  obtaining,  embezzling,  or  other- 
e  disposing  whereof  shall  amount  to  a  felony,  either  at  common  law  or  by  virtue 
this  Act,  knowing  the  same  to  have  been  feloniously  stolen,  taken,  extorted,  ob- 
led,  embezzled,  or  disposed  of,  shall  be  guilty  of  felony,  and  may  be  indicted  and 
ivicted  either  as  an  accessory  after  the  fact  or  for  a  substantive  felony,  and  in  the 
:er  case,  whether  the  principal  felon  shall  or  shall  not  have  been  previously 
ivicted,  or  shall  or  shall  not  be  amenable  to  justice;  and  every  such  receiver, 
fsoever  convicted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
lal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
irs — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
'd  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
sixteen  years,  with  or  without  whipping ;  provided,  that  no  person,  howsoever 
ied  for  receiving  as  aforesaid,  shall  be  liable  to  be  prosecuted  a  second  p^  i... 
le  for  the  same  offence.  ^ 

92.  In  any  indictment  containing  a  charge  of  feloniously  stealing  any  property  it 
dl  be  lawful  to  add  a  count  or  several  counts  for  feloniously  receiving  the  same 
toy  part  or  parts  thereof,  knowing  the  same  to  have  been  stolen,  and  in  any 
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indictnient  for  fcloDiouslj  receiving  any  property  knowing  it  to  have  been  stolen  it 
shall  be  lawiul  to  add  a  count  for  fefoniously  stealing  the  same;  add  where  any  such 
indictment  shall  have  been  preferred  and  found  against  any  person,  the  prosecutor 
shall  not  be  put  to  his  election,  but  it  shall  be  law^l  for  the  jury  who  shall  try  the 
same  to  find  a  verdict  of  guilty,  either  of  stealing  the  property,  or  receiving  the 
same,  or  any  part  or  parts  thereof,  knowing  the  same  to  have  been  stolen;  and  if 
such  indictuieut  shall  have  been  preferred  and  found  against  two  or  more  persons  it 
shall  be  lawful  for  the  jury  who  shall  try  the  same  to  fivd  all  or  any  of  the  said 
persons  guilty  either  of  stealing  the  property  or  of  receiving  the  same,  or  any  part 
or  partA  thereof,  knowing  the  same  to  have  been  stolen,  or  to  find  one  or  more  of 
the  said  persons  guilty  of  stealing  the  property,  and  the  other  or  others  of  them 
guilty  of  receiving  the  same  or  any  part  or  parts  thereof,  knowing  the  same  to  hare 
been  stolen. 

93.  Whenever  any  property  whatsoever  shajl  have  been  stolen,  taken,  extorted, 
obtained,  embezzled,  or  otherwise  disposed  of  in  such  a  manner  as  to  amount  to  a 
felony,  either  at  common  law  or  by  virtue  of  this  Act,  any  number  of  receivers  at 
different  times  of  such  property,  or  of  any  part  or  parts  thereof,  may  be  charged 
with  subsUmtive  felonies  in  the  same  indictment,  and  may  be  tried  together,  not- 
withstanding that  the  principal  felon  shall  not  be  included  in  the  same  indictmeDt, 
or  shall  not  be  in  custody  or  amenable  to  justice. 

94.  If  upon  the  trial  of  any  two  or  more  persons  indicted  for  jointly  receiviog 
any  property  it  shall  t>e  proved  that  one  or  more  of  such  persons  separately  received 
any  part  or  parts  of  such  property,  it  shall  be  lawful  for  the  jury  to  convict,  upon 
such  indictment,  such  of  the  said  persons  as  shall  be  proved  to  have  received  anj 
part  or  parts  of  such  property. 

95.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  the  stealing,  taking,  obtaining,  converting,  or  disposing  whereof 
is  made  a  misdemeanor  by  this  Act,  knowing  the  same  to  have  been  unlawQilij 
stolen,  taken,  obtained,  converted,  or  disposed  of,  shall  be  guilty  of  a  misdemeanor, 
and  may  be  indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  principal 
misdemeanor  shall  or  shall  not  have  been  previously  convicted  thereof,  or  shall  or 
shall  not  be  amenable  to  justice;  and  every  such  receiver,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be  impriBoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

96.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or  other  pro- 
perty whatsoever,  knowing  the  same  to  have  been  feloniously  or  unlawfully  stolen, 
taken,  obtained,  converted,  or  disposed  of,  may,  whether  charged  as  an  acceaaorj 
afler  the  fact  to  the  fi  lony,  or  with  a  substantive  felony,  or  with  a  misdemeanor 
only,  be  dealt  with,  indicted,  tried,  and  punished  in  any  county  or  place  in  which 
he  shall  have  or  shall  have  had  any  such  property  in  his  possession,  or  in  anyconotj 
or  place  in  which  the  party  guilty  of  the  principal  felony  or  misdemeanor  may  by 
law  be  tried,  in  the  same  manner  as  such  receiver  may  be  dealt  with,  indicted, 
tried,  and  punished  in  the  county  or  place  where  he  actually  received  such 
property. 

,^  f.  1  97.  Where  the  stealing  or  taking  of  any  property  whatsoever  is  by  'thw 
-'  Act  punishable  on  summary  conviction,  either  for  every  offence,  or  for  the 
first  and  second  offence  only,  or  for  the  first  offence  ouly,  any  person  who  shall 
receive  any  such  property,  knowing  the  same  to  be  unlawfully  come  by,  shall,  on 
conviction  thereof  betbre  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or 
subsequent  offence  of  receiving,  to  the  same  forfeiture  and  punishment  to  which  a 
person  guilty  of  a  first,  second,  or  subsequent  offence  of  stealing  or  taking  such 
property  is  by  this  Act  made  liable. 

98  In  case  of  every  felony  punishable  under  this  Act  every  principal  in  i»* 
second  dep^ree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the  tain^ 
manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and  eve>7 
accessory  after  the  iact  to  any  felony  punishable  under  Uiis  Act  (except  only  * 
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receiver  of  stolen  property)  shall,  on  conviction,  be  liable,  at  the  discretion  of  the 
x>nrt,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
Mibor,  and  with  or  without  solitary  confinement;  and  every  person  who  shall  aid, 
ibet,  counsel,  or  procure  the  commission  of  any  misdemeanor  punishable  under  this 
A.ct  shall  be  liable  to  be  indicted  and  punished  as  a  principal  offender. 

99.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  offence 
which  is  by  this  Act  punishable  on  summary  conviction,  either  for  every  time  of 
its  commission,  or  for  the  first  and  second  time  only,  or  for  the  first  time  only,  shall, 
on  conviction  before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or  sub- 
sequent offence  of  aiding,  abetting,  counselling,  or  procuring,  to  the  same  forfeiture 
and  punishment  to  which  a  person  guilty  of  a  first,  second,  or  subsequent  offence  as 
a  principal  offender  is  by  this  Act  made  liable. 

As  to  restitution  and  recovery  of  stolen  property : 

100.  If  any  person  guilty  of  any  such  felony  or  misdemeanor  as  is  mentioned  in 
this  Act,  in  stealing,  taking,  obtaining,  extorting,  embezzling,  converting,  or  dis- 
posing of,  or  in  knowingly  receiving  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  shall  be  indicted  for  such  offence,  by  or  on  the  behalf  of  the 
owner  of  the  property,  or  his  executor  or  administrator,  and  convicted  thereof,  in 
such  case  the  property  shall  be  restored  to  the  owner  or  his  representative ;  and  in 
every  case  in  this  section  aforesaid  the  court  before  whom  any  person  shall  be  tried 
for  any  such  felony  or  misdemeanor  shall  have  power  to  award  from  time  to  time 
writs  of  restitution  for  the  said  property,  or  to  order  the  restitution  thereof  in  a 
Bummary  manner :  provided,  that  if  it  shall  appear  before  any  award  or  order  made 
that  any  valuable  security  shall  have  been  bond  fide  paid  or  discharged  by  some 
person  or  body  corporate  liable  to  the  payment  thereof,  or  being  a  negotiable  instra- 
ment  shall  have  been  bond  fide  taken  or  received  by  transfer  or  delivery,  by  some 
person  or  body  corporate,  for  a  just  and  valuable  consideration,  without  any  notice 
>r  without  any  reasonable  cause  to  suspect  that  the  same  had  by  any  felony  or  mis- 
IcDieanor  been  stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or  disposed 
>f,  in  such  case  the  court  shall  not  award  or  order  the  restitution  of  such  security : 
3rovided  also,  that  nothing  in  this  section  contained  shall  apply  to  the  case  of  any 
jroeecution  of  any  trustee,  banker,  merchant,  attorney,  factor,  broker,  or  other  agent 
ntrusted  with  the  possession  of  goods  or  documents  of  title  to  goods  for  any  mis- 
lemeanor  against  this  Act. 

101.  Whosoever  shall  corruptly  take  any  money  or  reward,  directly  or  indirectly, 
mder  pretence  or  upon  account  of  helping  any  person  to  any  chattel,  money,  valuable 
lecurity,  or  other  property  whatsoever  which  shall  by  any  felony  or  misdemeanor 
fiave  been  stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or  disposed  of,  as 
n  this  Act  before  mentioned,  shall  (unless  he  shall  have  used  all  due  diligence  to 
^amse  the  offender  to  be  brought  to  trial  for  the  same)  be  guilty  of  ^felony,  p^  i 
ind  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to    ^ 

be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  eighteen  years,  with  or  without  whipping. 

102.  Whosoever  shall  publicly  advertise  a  reward  for  the  return  of  any  property 
whatsoever  which  shall  have  been  stolen  or  lost,  and  shall  in  such  advertisement 
use  any  words  purporting  that  no  questions  will  be  asked,  or  shall  make  use  of  any 
words  in  any  public  advertisement  purporting  that  a  reward  will  be  given  or  paid 
tor  any  property  which  shall  have  been  stolen  or  lost,  without  seizing  or  making  any 
inquiry  after  the  person  producing  such  property,  or  shall  promise  or  offer  in  any 
Buch  public  advertisement  to  return  to  any  pawnbroker  or  other  person  who  may 
liave  bought  or  advanced  money  by  way  of  loan  upon  any  property  stolen  or  lost 
the  money  so  paid  or  advanced  or  any  other  sum  of  money  or  reward  for  the  return 
of  such  property,  or  shall  print  or  publish  any  such  advertisement,  shall  forfeit  the 
Bom  of  fifty  pounds  for  every  such  offence  to  any  person  who  will  sue  for  the  same 
l>y  action  of  debt,  to  be  recovered,  with  lull  costs  of  suit. 

As  to  apprehension  of  offenders,  and  other  proceedings : 
103.  Any  person  found  committing  any  offence  punishable,  either  upon  indicts 
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ment  or  upon  summary  convict  iod,  by  virtue  of  this  Act,  except  only  the  offence  of 
angling  in  the  day-time,  may  be  immediately  apprehended  without  a  warrant  bj 
any  person,  and  forthwith  taken,  together  with  such  property,  if  any,  before  aooe 
neighboring  justice  of  the  peace,  to  be  dealt  with  according  to  law ;  and  if  anj 
credible  witness  shall  prove  upon  oath  before  a  justice  of  the  peace  a  reasooable 
cause  to  suspect  that  any  person  has  in  his  possession  or  on  his  premises  any  pro- 
perty whatsoever  on  or  with  respect  to  which  any  offence,  punishable  either  upoe 
indictment  or  upon  summary  conviction  by  virtue  of  this  Act,  shall  have  been  com- 
mitted, the  justice  may  grant  a  warrant  to  search  for  such  property  as  io  the  case  of 
stolen  goods ;  and  any  person  to  whom  any  property  shall  be  offered  to  be  sold, 
pawned,  or  delivered,  if  he  shall  have  reasonable  cause  to  suspect  that  anysach 
offence  has  been  committed  on  or  with  respect  to  such  property,  is  hereby  antW- 
ized,  and,  if  in  his  power,  is  required  to  apprehend  and  forthwith  to  take  before  t 
justice  of  the  peace  the  party  offering  the  same,  together  with  such  property,  to  be 
dealt  with  according  to  law. 

104.  Any  constable  or  peace  officer  may  take  into  custody,  without  warrant,  my 
person  whom  he  shall  find  lying  or  loitering  in  any  highway,  yard,  or  other  place, 
during  the  night,  and  whom  he  shall  have  good  cause  to  suspect  of  having  com* 
mitted,  or  being  about  to  commit,  any  felony  against  this  Act,  and  shall  take  such 
person,  as  soon  as  reasonably  may  be,  before  a  justice  of  the  peace,  to  be  dealt  with 
according  to  law. 

105.  Where  any  person  shall  be  charged  on  the  oath  of  a  credible  witness  before 
any  justice  of  the  peace  with  any  offence  punishable  on  summary  conviction  uoder 
this  Act,  the  justice  may  summon  the  person  charged  to  appear  at  a  time  and  place 
to  be  named  in  such  summons,  and  if  he  shall  not  appear  accordingly,  then  (upon 
proof  of  the  due  service  of  the  summons  upon  such  person,  by  delivering  the  same 
to  him  personally,  or  by  leaving  the  same  at  his  usual  place  of  abode),  the  jostioe 
may  either  proceed  to  hear  and  determine  the  case  ex  parte,  or  issue  his  warrant  for 
apprehending  such  peison,  and  bringing  before  himself  or  some  other  justice  of  t^ 
peace;  or  the  justice  before  whom  the  charge  shall  be  made  may  (if  he  shall  so 
think  fit),  without  any  previous  summons  (unless  where  otherwise  specially  directed), 
issue  such  warrant,  and  the  justice  before  whom  the  person  charged  shall  appear  or 
bo  brought  shall  proceed  to  hear  and  determine  the  case. 

^  .  .-.  *106.  Every  sum  of  money  which  shall  be  forfeited  on  any  summary  con- 
-'  viction  for  the  value  of  any  property  stolen  or  taken,  or  for  the  amount  of 
any  injury  done  (such  value  or  amount  to  be  assessed  in  each  case  by  the  convictiog 
justice),  shall  be  paid  to  the  party  aggrieved,  except  where  he  is  unknown,  and  io 
that  case  such  sum  shall  be  applied  in  the  same  manner  as  a  penalty ;  and  every 
sum  which  shall  be  imposed  as  a  penalty  by  any  justice  of  the  peace,  whetber  m 
addition  to  such  value  or  amount  or  otherwise,  shall  be  paid  and  applied  in  the  same 
manner  as  other  penalties  recoverable  before  justices  of  the  peace  are  to  be  paid  aod 
applied  in  cases  where  the  statute  imposing  the  same  contains  no  direction  for  the 
payment  thereof  to  any  |)er8on  :  provided,  that  where  several  persons  shall  join  in 
the  commission  of  the  same  offence,  and  shall,  upon  conviction  thereof,  each  be 
adjudged  to  forfeit  a  sum  equivalent  to  the  value  of  the  property  or  to  the  amount 
of  the  injury,  in  every  such  case  no  further  sum  shall  be  paid  to  the  party  aggriered 
than  such  value  or  aujount ;  and  the  remaining  sum  or  sums  forfeited  shall  be  ap- 
plied in  the  same  manner  as  any  penalty  imposed  by  a  justice  of  the  peace  is  here- 
inbefore directed  to  be  applied. 

107.  In  every  case  of  a  summary  conviction  under  this  Act,  where  the  aum 
which  shall  be  forfeited  for  the  value  of  the  property  stolen  or  taken,  or  for  the 
amount  of  the  injury  done,  or  which  shall  be  imposed  as  a  penalty  by  the  joatioe, 
shall  not  be  paid,  either  immediately  afber  the  conviction,  or  within  such  period  as 
the  justice  shall  at  the  tiuie  of  the  conviction  appoint,  the  convicting  justice  (unless 
where  otherwise  specially  directed)  may  commit  the  offender  to  the  common  gaol  of 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kep(^ 
hard  labor,  according  to  the  discretion  of  the  justice,  for  any  term  not  exceeding 
two  months,  where  the  amount  of  the  sum  forfeited  or  of  the  penalty  imposei  or 
of  both  (as  the  case  may  be),  together  with  the  costs,  shall  not  exceed  five  powf^ 
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for  any  term  not  exceeding  four  months  where  the  amount,  with  costs,  shall  not 
ed  ten  pounds,  and  for  any  term  not  exceeding  six  months  in  any  other  case, 
X)mmitment  to  be  determinable  in  each  of  the  cases  aforesaid  upon  payment  of 
UDOunt  and  costs. 

)8.  Where  any  person  shall  be  summarily  convicted  before  a  justice  of  the  peace 
ay  offence'  against  this  Act,  and  it  shall  be  a  first  conviction,  the  justice  may, 
3  shall  so  think  fit,  discharge  the  offender  from  his  conviction,  upon  his  making 

satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or  either  of  them,  as 

be  ascertained  by  the  justice. 

^9.  In  case  any  person  convicted  of  any  offence  punishable  upon  summary 
iction  by  virtue  of  this  Act  shall  have  paid  the  sum  adjudged  to  be  paia, 
^her  with  costs,  under  such  conviction,  or  shall  have  received  a  remission  thereof 

the  crown,  or  from  the  lord  lieutenant  or  other  chief  governor  in  Ireland,  or 

have  suffered  the  imprisonment  awarded  for  nonpayment  thereof,  or  the  im- 
mment  adjudged  in  the  first  instance,  or  shall  have  been  so  discharged  from  his 
iction  by  any  justice  as  aforesaid,  in  every  such  case  he  shall  be  released  from 
irther  or  other  proceedings  for  the  same  cause. 

iO.  In  all  cases  where  the  sum  adjudged  to  be  paid  on  any  summary  convio- 
shall  exceed  five  pounds,  or  the  imprisonment  adjudged  shall  exceed  one  month, 
le  conviction  shall  take  place  before  one  justice  only,  any  person  who  shall 
k  himself  aggrieved  by  any  such  conviction  may  appeal  to  the  next  court  of 
ral  or  quarter  sessions  which  shall  be  holden  not  less  than  twelve  days  after  the 
of  such  conviction  for  the  county  or  place  wherein  the  cause  of  complaint  shall 

arisen :  provided,  that  such  person  shall  give  to  the  complainant  a  notice  in 
ng  of  such  appeal,  and  of  the  cause  and  matter  thereof,  within  three  days  after 

conviction,  and  seven  clear  days  at  the  least  before  such  sessions,  and  shall 
either  remain  in  custody  until  the  ^sessions,  or  shall  enter  into  a  recog-  r-i^  i  .. 
tee,  with  two  sufficient  sureties,  before  a  justice  of  the  peace,  conditioned  ^ 
»nally  to  appear  at  the  said  sessions  and  to  try  such  appeal,  and  to  abide  the 
ment  of  the  court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the  court 
ded ;  or  if  such  appeal  shall  be  against  any  conviction,  whereby  only  a  penalty 
her  sum  of  money  shall  be  adjudged  to  be  paid,  shall  deposit  with  the  clerk  of 
onvicting  justice  such  a  sum  of  money  as  such  justice  shall  deem  to  be  suffi- 

to  cover  the  sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the  con- 
>D  and  the  costs  of  the  appeal ;  and  upon  such  notice  being  given,  and  such 
:nizance  being  entered  into,  or  such  deposit  being  made,  the  justice  before 
Q  such  recognizance  shall  be  entered  into,  or  such  deposit  shall  be  made,  shall 
lie  such  person  if  in  custody ;  and  the  court  at  such  sessions  shall  hear  and 
mine  the  matter  of  the  appeal,  and  shall  make  such  order  therein,  with  or 
mt  costs  to  either  party,  as  to  the  court  shall  seem  meet,  and  in  case  of  the 
issal  of  the  appeal  or  the  affirmance  of  the  conviction  shall  order  and  adjudge 
ffender  to  be  punished  according  to  the  conviction,  and  to  pay  such  costs  as 

be  awarded,  and  shall,  if  necessary,  issue  process  for  enforcing  such  judgment; 
n  any  case  where  after  any  such  deposit  shall  have  been  made  as  aforesaid  the 
iction  shall  be  affirmed,  the  court  may  order  the  sum  thereby  adjudged  to  be 

together  with  the  costs  of  the  conviction  and  the  costs  of  the  appeal,  to  be 
oat  of  the  money  deposited,  and  the  residue  thereof,  if  any,  to  be  repaid  to  the 
r  convicted ;  and  in  any  case  where  afler  any  such  deposit  the  conviction  shall 
Qiashed,  the  court  shall  order  the  money  deposited  to  be  repaid  to  the  party 
icted;  and  in  every  case  where  any  conviction  shall  be  quashed  on  appeal  as 
said  the  clerk  of  the  peace,  or  other  proper  officer,  shall  forthwith  endorse  on 
ODviction  a  memorandum  that  the  same  has  been  so  quashed;  and  whenever 
copy  or  certificate  of  such  conviction  shall  be  made,  a  copy  of  such  memo- 
um  shall  be  added  thereto,  and  shall  be  sufficient  evidence  that  the  conviction 
>eeQ  quashed  in  every  case  where  such  copy  or  certificate  would  be  sufficient 
mce  of  such  conviction. 

1.  No  such  conviction,  or  adjudication  made  on  appeal  therefrom,  shall  be 
bed  for  want  of  form,  or  be  removed  by  certiorari  into  any  of  Her  Majesty's 
irior  Courts  of  Kecord ;  and  no  warrant  of  commitment  shall  be  held  void  by 

VOL.  III. — 36 
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reason  of  any  defect  therein,  provided  it  He  therein  alleged  that  the  party  has  beei 
convicted,  and  there  be  a  good  and  valid  conviction  to  sustain  the  same. 

112  Every  justice  of  the  peace  before  whom  any  person  shall  be  convicted  of 
any  offence  against  this  Act  shall  transmit  the  conviction  to  the  next  court  ni 
general  or  quarter  sessions  which  shall  be  holden  for  the  county  or  place  whereii 
the  offence  shall  have  been  committed,  there  to  be  kept  by  the  proper  officer  among 
the  records  of  the  court ;  and  upon  any  information  against  any  person  for  a  sabeo- 
quent  offence,  a  copy  of  such  conviction,  certified  by  die  proper  officer  of  the  oooit, 
or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  conviction  for  the 
former  offence,  and  the  conviction  shall  be  presumed  to  have  been  unappealed 
against  until  the  contrary  be  shown. 

113.  All  actions  and  prosecutions  to  be  commenced  against  any  person  for  vij- 
thing  done  in  pursuance  of  this  Act  shall  be  laid  and  tried  in  the  county  where  the 
fact  was  committed,  and  shall  be  commenced  within  six  months  after  the  fact  ooo- 
mitted,  and  not  otherwise ;  and  notice  in  writing  of  such  action  and  of  the  caott 
thereof  shall  be  given  to  the  defendant  one  month  at  least  before  the  commenee- 
ment  of  the  action  ;  and  in  any  such  action  the  defendant  may  plead  the  genend 
issue,  and  give  this  Act  and  the  special  matter  in  evidence,  at  any  trial  to  be  hid 
thereupon  ;  and  no  plaintiff  shall  recover  in  any  such  action  if  tender  of  saffident 
amends  shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  som  of 
^  1  ...-.  money  shall  have  been  paid  into  court  *afcer  such  action  brought,  by  oroo 

-I  behalf  of  the  defendant;  and  if  a  verdict  shall  pass  for  the  defendant, or 
the  plaintiff  shall  become  nonsuit,  or  discontinue  any  such  action  afler  issue  joined, 
or  if,  upon  demurrer  or  otherwise,  judgment  shall  be  given  against  the  plaintiff^  the 
defendant  shall  recover  his  full  costs  as  between  attorney  and  client,  and  have  the 
like  remedy  for  the  same  as  any  defendant  has  by  law  in  other  cases ;  and  thoogh  t 
verdict  shall  be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall  not 
have  costs  against  the  defendant  unless  the  judge  before  whom  the  trial  shdl  be 
shall  certify  his  approbation  of  the  action. 
As  to  other  matters: 

114.  If  any  person  shall  have  in  his  possession  in  any  one  part  of  the  United 
Kingdom  any  chattel,  money,  valuable  security,  or  other  property  whatsoerer, 
which  he  shall  have  stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the 
United  Kingdom,  he  may  be  dealt  with,  indicted,  tried,  and  punished  for  larcenjor 
thefl  in  that  part  of  the  United  Kingdom  where  he  shall  so  have  such  property,  in 
the  same  manner  as  if  he  had  actually  stolen  or  taken  it  in  that  part;  and  if  uxf 
person  in  any  one  part  of  the  United  Kingdom  shall  receive  or  have  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever  which  shall  have  been  stolen 
or  otherwise  feloniously  taken  in  any  other  part  of  the  United  Kingdom,  soch  per- 
son knowing  such  property  to  have  been  stolen  or  otherwise  feloniously  taken,  he 
may  be  dealt  with,  indicted,  tried,  and  punished  for  such  offence  in  that  part  of  the 
United  Kingdom  where  shall  so  receive  or  have  such  property,  in  the  same  manner 
as  if  it  had  been  originally  stolen  or  taken  in  that  part 

115.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deenied  to 
be  offences  of  the  same  nature,  and  liable  to  the  same  punishments,  as  if  thej  had 
been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with,  in- 
quired of,  tried,  and  determined  in  any  county  or  place  in  which  the  offender  shall 
be  apprehended  or  be  in  custody,  and  in  any  indictment  for  any  such  offence  or  for 
being  an  accessory  to  any  such  offence  the  venue  in  the  margin  shall  be  the  same  as 
if  the  offence  had  been  committed  in  such  county  or  place,  and  the  offence  it^ 
shall  be  averred  to  have  been  committed  '^  on  the  high  seas :"  provided,  that  no- 
thing herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to  the  govem- 
ment  of  Her  Majesty's  land  or  naval  forces. 

116.  In  any  indictment  for  any  offence  punishable  under  this  Act,  and  eoD- 
mittcd  after  a  previous  conviction  or  convictions  for  any  felony,  misdemeanor,  or 
offence  or  offences  punishable  upon  summary  conviction,  it  shall  be  sufficient,  afttf 
charging  the  subsequent  offence,  to  state  Uiat  the  offender  was  at  a  certain  (iiD0  ^ 
place  or  at  certain  times  and  places  convicted  of  felony,  or  of  an  indictable  vi^ 
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neanor,  or  of  an  offence  or  offences  punishable  upon  summary  conviction  (as  the 
BSM  may  be),  without  otherwise  describing  the  previous  felony,  misdemeanor, 
offence,  or  offences ;  and  a  certificate  containing  the  substance  and  effect  only  (omit* 
ting  the  formal  part)  of  the  indictment  and  conviction  for  the  previous  felony  or 
misdemeanor,  or  a  copy  of  any  such  summary  conviction  purporting  to  be  signed  by 
the  clerk  of  the  court  or  other  officer  having  the  custody  of  the  records  of  the  court 
where  the  offender  was  first  convicted,  or  to  which  such  summary  conviction  shall 
have  been  returned,  or  by  the  deputy  of  such  clerk  or  officer  (for  which  certificate 
or  copy  a  fee  of  five  shillings  and  no  more  shall  be  demanded  or  taken),  shall,  upon 
proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  such 
conviction,  without  proof  of  the  signature  or  official  character  of  the  person  appear- 
ing to  have  signed  the  same ;  and  the  proceedings  upon  any  indictment  for  committing 
any  offence  after  a  previous  conviction  or  convictions  shall  be  as  follows;  (that  is  to 
*Bay),  the  offender  shall,  in  the  first  instance,  be  arraigned  upon  so  much  only  p^  ,. 
of  the  indictment  as  charges  the  subsequent  offence,  and  if  he  plead  not  '- 
guilty,  or  if  the  court  order  a  plea  of  not  guilty  to  be  entered  on  his  behalf,  the  jury 
shall  be  charged,  in  the  first  instance,  to  inquire  concerning  such  subsequent  offence 
only ;  and  if  they  find  him  guilty,  or  if  on  arraignment  he  plead  guilty,  ho  shall 
then,  and  not  before,  be  asked  whether  he  had  been  previously  convicted  as  alleged 
b  the  indictment,  and  if  he  answer  that  he  had  been  so  previously  convicted  the 
court  may  proceed  to  sentence  him  accordingly,  but  if  he  deny  that  he  had  been  so 
previously  convicted,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  such 
question,  the  jury  shall  then  be  chnrged  to  inquire  concerning  such  previous  con- 
viction or  convictions,  and  in  such  case  it  shall  not  be  necessary  to  swear  the  jury 
again,  but  the  oath  already  taken  by  them  shall  for  all  purposes  be  deemed  to 
Bxtend  to  such  last-mentioned  inquiry :  provided,  that  if  upon  the  trial  of  any 
[>erson  for  any  such  subsequent  offence  such  person  shall  give  evidence  of  his  good 
sharacter,  it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evidence 
>f  the  conviction  of  suck  person  for  the  previous  offence  or  offences  before  such 
rerdict  of  guilty  shall  be  returned,  and  the  jury  shall  inquire  concerning  such  pre- 
vious conviction  or  convictions  at  the  same  time  that  they  inquire  concerning  such 
inbsequent  offence. 

1 17.  Whenever  any  person  shall  be  convicted  of  any  indictable  misdemeanor 
mnishable  under  this  Act,  the  court  may,  if  it  shall  think  fit,  in  addition  to  or  in 
iea  of  any  of  the  punishments  by  this  Act  authorized,  fine  the  offender,  and  require 
lini  to  enter  into  his  own  recognizances  and  to  find  sureties,  both  or  either,  for 
Leeping  the  peace  and  being  of  good  behavior ;  and  in  case  of  any  felony  punish- 
ible  under  this  Act  the  court  may,  if  it  shall  think  fit,  require  the  offender  to  enter 
nto  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping  the 
peace,  in  addition  to  any  punishment  by  this  Act  authorized :  provided,  that  no 
person  shall  be  imprisoned  under  this  clause  for  not  finding  sureties  for  any  period 
Moeeding  one  year. 

118.  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded  for 
my  indictable  offence  under  this  Act,  the  court  may  sentence  die  offender  to  be 
LIU  prisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or 
house  of  correction. 

119.  Whenever  solitary  confinement  maybe  awarded  for  any  indictable  offence 
under  this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment  with  hard 
labor,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months  in 
any  one  year ;  and  whenever  whipping  may  be  awarded  for  any  indictable  offence 
under  this  Act,  the  court  may  sentence  the  offender  to  be  once  privately  whipped, 
and  the  number  of  strokes  and  the  instrument  with  which  they  shall  be  inflicted 
shall  be  specified  by  the  court  in  the  sentence. 

120.  Every  offence  hereby  made  punishable  on  summary  conviction  may  be  prose- 
cuted in  England  in  the  manner  directed  by  the  Act  of  the  session  holden  in  the 
eleventh  and  twelfth  years  of  Queen  Victoria,  chapter  forty-three,  so  far  as  no  pro- 
Tision  is  hereby  made  for  any  matter  or  thing  which  may  be  required  to  be  done  in 
the  eoone  of  such  prosecution,  and  may  be  prosecuted  in  Ireland  before  two  or  more 
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justices  of  the  peace,  or  one  metropolitan  or  stipendiary  magiBtrate.  in  tbe  mioner 
directed  by  the  Act  of  the  session  holden  in  the  fourteenth  and  fifteenth  yeuiof 
Queen  Victoria,  chapter  ninety-three,  or  in  such  other  manner  as  may  be  direeted 
by  any  Act  that  may  be  passed  for  like  purposes ;  and  all  proyiaions  eontaiaedii 
the  said  Acts  shall  bo  applicable  to  such  prosecutions  in  the  same  manner  m  if  Abj 
were  incorporated  in  this  Act :  provided,  that  nothing  in  this  Act  oontaioed  dbH 
in  any  manner  alter  or  affect  any  enactment  relating  to  procedure  in  the  cue  rf 
4(1^  any  '*'6ffenc«  punishable  on  summary  conviction  within  the  City  of  Loodoa  or 
-'  the  metropolitan  police  district,  or  the  recovery  or  implication  of  any  peukf 
or  forfeiture  for  any  such  offence. 

121.  The  court  before  which  any  indictable  misdemeanor  against  this  ActduD 
be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecution  in  the  same  manner  m 
in  cases  of  felony  ;  and  every  order  for  the  payment  of  such  ooata  shall  be  made  oat, 
and  the  sum  of  money  mentioned  therein  paid  and  repaid,  upon  the  same  terms  nd 
in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

122.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except  aa  beroB- 
before  otherwise  expressly  provided. 

123.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  November,  one 
thousand  eight  hundred  and  sixty-one. 

24  &  25  Vict.  c.  97. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and  Irdand  rdaikg 

to  Malicious  Injuries  to  Property, 

\%th  August,  1861.] 

^'  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of  Englind 
and  Ireland  relating  to  malicious  injuries  to  property :"  be  it  enacted  by  the  Qoea's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  8|Mritiiil 
and  temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by  the  in- 
thority  of  the  same,  as  follows : — 

Injuries  by  Fire  to  Buildings  and  Goods  therein. 

1.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  chorch,  chapd, 
meeting-house,  or  other  place  of  Divine  worship,  shall  be  gnilty  of  felony,  and  bdnc 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  -any  term  not  less  than  three  years,— or  to  be  impriMpe^ 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

2.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  dwelling-hoase,  anj 
person  being  thereio,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  lifia,  or  for  inj 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  oonfioeiaent, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

3.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  house,  stable,  ooteh- 
house,  outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hop-oast,  barn,  storehoiB^ 
granary,  hovel,  shed,  or  fold,  or  to  any  farm  building,  or  to  any  building  or  erection 
used  in  farming  land,  or  in  carrying  on  any  trade  or  manu&cture  or  any  bnn^ 
thereof,  whether  the  same  shall  then  be  in  the  possession  of  the  offender  or  ii 
the  possession  of  any  other  person,  with  intent  thereby  to  injure  or  defirand  idJ 
person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  tbe 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  no* 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  twoyBei*! 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  afltf" 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

4.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  station,  eagi>o- 
house,  warehouse,  or  other  building  belonging  or  appertaining  to  any  railway,  po|^ 
dock,  or  harbor,  or  to  any  canal  or  other  navigation,  shall  be  guilty  of  tAmjt  ^ 
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Kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or 

10  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 

md,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

6.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  building  other  than 
neh  as  are  in  this  Act  before  mentioned,  belonging  to  the  Queen,  or  to  any  county, 
idin^,  division,  city,  borough,  poor  law  union,  parish,  or  place,  or  belon^ng  to  any 
miversity  or  college,  or  hall  of  any  university,  or  to  any  inn  of  court,  or  devoted 
ir  dedicated  to  public  use  or  ornament,  or  erected  or  maintained  by  public  subscrip- 
ion  or  contribution,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
iftble,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
erm  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
resrs,  with  or  without  hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years, 
rith  or  without  whipping. 

6.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  building  other  than 
noh  as  are  in  this  Act  before  mentioned  shall  be  guilty  of  felony,  and  being  con- 
ricted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
territude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three  years, — 
IT  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
abor,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

7.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  matter  or  thing, 
)eing  in,  against,  or  under  any  building,  under  such  circumstances  that  if  the 
building  were  thereby  set  fire  to  the  offence  would  amount  to  felony,  shall  be  guilty 
if  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
o  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than 
hree  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
rithout  hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
rhipping. 

8.  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt  to  set  fire 
0  any  building,  or  any  matter  or  thing  in  the  last  preceding  section  mentioned, 
inder  such  circumstances  that  if  the  same  were  thereby  set  fire  to  the  offender  would 
«  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
iable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
xoeeding  fourteen  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
tot  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
oofinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
rhipping. 

Injuries  hy  Explosive  Substances  to  BuHdings  and  Goods  therein, 

9.  Whosoever  shall  unlawfully  and  maliciously,  by  the  explosion  of  gunpowder 
r  other  explosive  substance,  destroy,  throw  down,  or  damage  the  whole  or  any  part 
f  any  dwelling-house,  any  person  being  therein,  or  of  any  building  whereby  the 
fe  of  any  person  shall  be  endangered,  shall  be  guilty  of  felony,  and  being  convicted 
lereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
>r  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
ot  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
)nfinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
hipping. 

10.  Whosoever  shall  unlawfully  and  maliciously  place  or  throw  in,  into,  upon, 
Elder,  against,  or  near  any  building,  any  gunpowder  or  other  explosive  substance, 
ith  intent  to  destroy  or  damage  any  building,  or  any  engine,  machinery,  working 
ols,  fixtures,  goods,  or  chattels,  shall,  whether  or  not  any  explosion  take  place,  and 
hether  or  not  any  damage  '^'be  caused,  be  guilty  of  felony,  and  being  con-  p^i.. 
cted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ^ 
irriuide  for  any  term  not  exceeding  fourteen  and  not  less  than  three  years, — or  to 
\  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
id  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
ears,  with  or  without  whipping. 
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Injuries  to  Buddtngz  by  Rioten^  dec, 

11.  If  any  persons  riotously  and  tamultuously  assembled  U^ether  to  the 
tnrbance  of  the  public  peace  shall  unlawfully  and  with  force  demolish,  or  poll  down 
or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy  any  church,  chi^ef,  meetiag 
house,  or  other  place  of  Divine  worship,  or  any  house,  stable,  coachhouse,  outbraK, 
warehouse,  office,  shop,  mill,  malthousc,  hop-oast,  bam,  granary,  shed,  ho¥d,or  ibid, 
or  any  building,  or  erection  used  in  jParming  land,  or  in  carrying  on  any  trade 
or  manufacture  or  any  branch  thereof,  or  any  building,  odier  than  such  as 
are  in  this  section  before  mentioned,  belonging  to  the  Queen,  or  to  any  ooontj, 
riding,  division,  city,  borough,  poor  law  union,  parish,  or  place,  or  bdooging 
to  any  university,  or  college  or  haU  of  any  university,  or  to  any  inn  of  oaurt,  or 
devoted  or  dedicated  to  public  use  or  ornament,  or  erected  or  maintained  by  pnUio 
subscription  or  contribution,  or  any  machinery,  whether  fixed  or  movable,  jH^^itred 
for  or  employed  in  any  manufacture  or  in  any  branch  thereof,  or  any  steam-engine 
or  other  engine  for  sinking,  working,  ventilating,  or  draining  any  mine,  or  aoj 
staith,  building,  or  erection  used  in  conducting  the  business  of  any  mine,  or  anj 
bridge,  wagonway,  or  trunk  for  conveying  minerals  from  any  mine,  every  ncii 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  tt  the 
discretion  of  the  court,  to  be  kept  in  pend  servitude  for  life,  or  for  any  term  not 
less  than  three  years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  yetn, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

12.  If  any  persons  riotously  and  tumultuously  assembled  together  to  the  dis- 
turbance of  the  public  peace,  shall  unlawfully  and  with  force  injure  or  damage  anj 
such  church,  chapel,  meeting-house,  place  of  Divine  worship,  house,  stable,  eoaet 
house,  outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hop-oast.  bam.  graoii;, 
shed,  hovel,  fold,  building,  erection,  machinery,  engine,  staith,  bridge,  wagOQwaj, 
or  trunk,  as  in  the  last  preceding  section  mentioned,  every  such  offender  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  dieen- 
tion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  eeren 
years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor :  provided,  that  if  upon  the  trial  of  anj 
person  for  any  felony  in  the  last  preceding  section  mentioned  the  jury  shall  not  be 
satisfied  that  such  person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of 
any  offence  in  this  section  mentioned,  then  the  jury  may  find  him  guil^  thereof^ 
and  he  may  be  punished  accordingly. 

Injuries  to  Buildings  by  Tenants. 

13.  Whosoever,  being  possessed  of  any  dwelling-house  or  other  building,  or  part 
of  any  dwelling-house  or  other  building,  held  for  any  term  of  years  or  other  lees 
term,  or  at  will,  or  held  over  after  the  termination  of  any  tenancy,  shall  unlawfiillj 
and  maliciously  pull  down  or  demolish,  or  begin  to  pull  down  or  demolish,  the  same 
or  any  part  thereof,  or  shall  unlawfully  and  maliciously  pull  down  or  sever  from  the 
freehold  any  fixture  being  fixed  in  or  to  such  dwelling-house  or  building,  or  part  of 
such  dwelling-house  or  building,  shall  be  guilty  of  a  misdemeanor. 

♦liii]  ^Injuries  to  Manufactures^  Machinery^  <kc, 

14.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage 
with  intent  to  destroy  or  to  render  useless,  any  goods  or  article  of  silk,  wooll^i 
linen,  cotton,  hair,  mohair,  or  alpaca,  or  of  any  one  or  more  of  those  materials  mix^d 
with  each  other  or  mixed  with  any  other  material,  or  any  framework-knitted  pieee, 
stocking,  hose,  or  lace,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or 
on  the  rack  or  tenters,  or  in  any  stage,  process,  or  progress  of  manufacture,  orehaD 
unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to  destroy 
or  to  render  useless,  any  warp  or  sbute  of  silk,  woollen,  linen,  cotton,  hair,  mtAair. 
or  alpaca,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other  or  mixed 
with  any  other  material,  or  shall  unlawfully  and  maliciously  cut,  break,  or  deitroji 
or  damage  with  intent  to  destroyer  render  useless,  any  loom,  frame,  machine,  engiBe, 
rack,  tackle,  tool,  or  implement,  whether  fixed  or  movable,  prepared  fiNToreaploj^ 
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.n  carding,  spinDing,  throwing,  weaving,  fulling,  shearing,  or  otherwise  manufacturing 
>r  preparing  any  such  goods  or  articles,  or  shall  by  force  enter  into  any  house,  shop, 
[milding,  or  place,  with  intent  to  commit  any  of  the  offences  in  this  section  mentioned, 
ihall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
[>f  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
irithoat  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

15.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage 
irith  intent  to  destroy  or  to  render  useless,  any  machine  or  engine,  whether  fixed  or 
movable,  used  or  intended  to  be  used  for  sowing,  reaping,  mowing,  thrashing, 
ploughing,  or  draining,  or  for  performing  any  other  agricultural  operation,  or  any 
nachine  or  engine,  or  any  tool  or  implement,  whether  fixed  or  movable,  prepared 
for  or  employed  in  any  manufacture  whatsoever  (except  the  manufacture  of  silk, 
woollen,  linen,  cotton,  hair,  mohair,  or  alpaca  goods,  or  goods  of  any  one  or  more  of 
those  materials  mixed  with  each  other  or  mixed  with  any  other  material,  or  any 
framework-knitted  piece,  stocking,  hose,  or  lace),  shall  be  guilty  of  felony,  and  being 
ooDvicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
lervitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
uid  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
^ears,  with  or  without  whipping. 

Injuries  to  Com,  Trees,  and  Vegetable  Productions, 

16.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  crop  of  hay,  grass, 
com,  grain,  or  pulse,  or  of  any  cultivated  vegetable  produce,  whether  standing  or 
cat  down,  or  to  any  part  of  any  wood,  coppice,  or  plantation  of  trees,  or  to  any 
heath,  gorse,  furze,  or  fern,  wheresoever  the  same  may  be  growing,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  leas 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

17.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  stack  of  com, 
grain,  pulse,  tares,  hay,  straw,  haulm,  stubble,  or  of  any  cultivated  v^table  produce, 
or  of  &rze,  gorse,  heath,  fern,  turf,  peat,  coals,  charcoal,  wood,  or  bark,  or  to  any 
steer  of  wood  or  bark,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  '''less  than  three  years, — or  to  be  imprisoned  for  any  term  not  p^,. 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  ^ 
oonfinment,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

18.  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt  to  set 
fire  to  any  such  matter  or  thing  as  in  either  of  the  last  two  preceding  sections  men- 
tioned, under  such  circumstances  that  if  the  same  were  thereby  set  fire  to  the  offender 
would  be,  under  either  of  such  sections,  guilty  of  felony,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  three 
years,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 

19.  Whosoever  shall  unlawfully  and  maliciously  cut  or  otherwise  destroy  any 
hopbinds  growing  on  poles  in  any  plantation  of  hops  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
kbor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
nzteen  years,  with  or  without  whipping. 

20.  Whoeoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up,  or 
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round,  sliall,  od  conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion  of 
iie  justice,  either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to 
0  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  term  not  ex- 
wding  one  month,  or  else  shall  forfeit  and  pay,  over  and  above  the  amount  of  the 
ijnrj  done,  such  sum  of  money  not  exceeding  twenty  shillings  as  to  the  justice  shall 
lem  meet,  and  in  default  of  payment  thereof,  together  with  the  costs,  if  ordered, 
udl  be  committed  as  aforesaid  for  any  term  not  exceeding  one  month,  unless  pay- 
lent  be  sooner  made ;  and  whosoever,  having  been  convicted  of  any  such  offence 
Ither  against  this  or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of 
le  said  offences  in  this  section  before  mentioned,  and  shall  be  convicted  thereof  in 
ke  manner,  shall  be  committed  to  the  common  gaol  or  house  of  correction,  there  to 
B  kept  to  hard  labor  for  such  term  not  exceeding  six  months,  as  the  convicting  j us- 
ee shall  think  fit. 

Injuries  to  Fences. 

26.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  throw  down,  or  in 
aywise  destroy  any  fence  of  any  description  whatsoever,  or  any  wall,  stile,  or  gate, 
r  any  part  thereof  respectively,  shall,  on  conviction  thereof  before  a  justice  of  the 
eace,  for  the  first  offence  forfeit  and  pay,  over  and  above  the  amount  of  the  injury 
due,  such  sum  of  money  not  exceeding  five  pounds  as  to  the  justice  shall  seem 
leet ;  and  whosoever,  having  been  convicted  of  any  such  offence,  either  against  this 

*  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the  said  offences  in 
lis  section  before  mentioned « and  shall  be  convicted  thereof  in  like  manner,  shall  be 
)mmitted  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor 
or  such  term  not  exceeding  twelve  months,  as  the  convicting  justice  shall  think  fit. 

^Injuries  to  Mines,  [*lvi 

26.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  mine  of  coal,  can- 
A  ooal,  anthracite,  or  other  mineral  fuel,  shall  be  guilty  of  felony,  and  being  oon- 
Icted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
itnde  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
ly  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
ilitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
hipping. 

27.  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt  to  set 
:%  to  any  mine,  under  such  circumstances  that  if  the  mine  were  thereby  set  fire  to 
le  offender  would  be  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted 
lereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
r  any  term  not  exceeding  fourteen  and  not  less  than  three  years,  or  to  be  impri- 
»ned'  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
ithoiit  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
ithout  whipping. 

28.  Whosoever  shall  unlawfully  and  maliciously  cause  any  water  to  be  conveyed  or 
m  into  any  mine,  or  into  any  subterraneous  passage  communicating  therewith,  with  in- 
Dt  thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the  working  thereof, 

*  shall  with  the  like  intent  unlawfully  and  maliciously  pull  down,  fill  up,  or  obstruct, 

*  damage  with  intent  to  destroy,  obstruct  or  render  useless,  any  airway,  waterway, 
rmiD,  pit,  level,  or  shafl  of  or  belonging  to  any  mine,  shall  be  guilty  of  felony,  and 
UDff  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
Hiai  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three  yean, 
-or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
bor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
en  years,  with  or  without  whipping :  provided,  that  this  provision  shall  not  extend 
)  any  damage  committed  underground  by  any  owner  of  any  adjoining  mine  in  work- 
ig  the  same,  or  by  any  person  duly  employed  in  such  working. 

29.  Whosoever  shall  unlawfully  and  maliciously  pull  down  or  destroy,  or  damage 
ith  intent  to  destroy  or  render  useless,  any  steam  engine  or  other  engine  for  sink- 
ig,  draining,  ventilating,  or  working,  or  for  in  anywise  assisting  in  sinking,  drain- 
tg,  Tentilating,  or  working  any  mine,  or  any  appliance  or  apparatus  in  connection 
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otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapliDg,  or  shnib, 
or  any  underwood,  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or  aTenue, 
or  in  any  ground  adjoining  or  belonging  to  any  dwclling-houfie  (in  case  the  amoant 
of  the  injury  done  shall  exceed  the  sum  of  one  pound),  shall  be  guilty  of  ftlonj, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  the  term  of  three  year8,^-or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitnj 
oonfinenicut,  and,  if  a  mule  under  the  age  of  sixteen  years,  with  or  without 
whippinor. 

21.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up,  or 
otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shnib,  or 
any  underwood,  growing  elsewhere  than  in  any  park,  pleasure-ground,  garden,  orchard, 
or  avenue,  or  in  any  ground  adjoining  to  or  belonging  to  any  dwelling-honse  (io  case 
the  amount  of  injury  done  shall  exceed  the  sum  of  five  pounds),  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  loj 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
sr>litary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

22.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root  up,  or 
otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shnib,  or 
any  underwood,  wheresoever  the  same  may  be  growing,  the  injury  done  being  to  the 
amount  of  one  shilling  at  the  least,  shall,  on  conviction  thereof  before  a  justioeof 
the  peace,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labor  for  any  term  not  exceeding  three  months,  or  else  shall  forfeit  and  ptj, 
over  and  above  the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
five  pounds,  as  to  the  justice  shall  seem  meet;  and  whosoever,  having  been  con- 
victed of  any  such  offence,  either  against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  like  manner,  shall  for  such  second  offence  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for  such 
„e|  ■,    term,  not  exceeding  twelve  months,  as  the  '''convicting  justice  shall  thiok  fit; 

-I  and  whosoever,  having  been  twice  convicted  of  any  such  offence  (whether 
both  or  either  of  such  convictions  shall  have  taken  place  before  or  after  the  passing 
of  this  Act),  shall  afterwards  commit  any  of  the  said  offences  in  this  section  before 
mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement^  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

23.  Whosoever  shall  unlawfully  and  maliciously  destroy,  or  damage  with  intent 
to  destroy,  any  plant,  root,  fruit,  or  vegetable  production,  growing  in  any  garda, 
orchard,  nursery-ground,  hothouse,  greenhouse,  or  conservatory,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the  justice,  either  be  cod- 
mitted  to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to 
be  imprisoned  and  kept  to  hard  labor,  for  any  term  not  exceeding  six  months,  or 
else  shall  forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done,  such  son 
of  money  not  exceeding  twenty  pounds  as  to  the  justice  shall  seem  meet;  and  who- 
soever, having  been  convicted  of  any  such  offence,  either  against  this  or  any  former 
Act  of  Parliament,  shall  afterwards  commit  any  of  the  said  offences  in  this  section 
before  mentioned,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

24.  Whosoever  shall  unlawfully  and  maliciously  destroy,  of  damage  with  intent 
to  destroy,  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or  fir 
medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manniicbun, 
and  growing  in  any  land  open  or  inclosed,  not  being  a  garden,  orchard|  <v  norseiy- 
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grouDd,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion  of 
the  jostice,  either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to 
be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  term  not  ex- 
ceeding one  month,  or  else  shall  forfeit  and  pay,  over  and  above  the  amount  of  the 
injury  done,  such  sum  of  money  not  exceeding  twenty  shillings  as  to  the  justice  shall 
seem  meet,  and  in  default  of  payment  thereof,  together  with  the  costs,  if  ordered, 
shall  be  committed  as  aforesaid  for  any  term  not  exceeding  one  month,  unless  pay- 
ment be  sooner  made ;  and  whosoever,  having  been  convicted  of  any  such  offence 
either  against  this  or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of 
the  said  offences  in  this  section  before  mentioned,  and  shall  be  convicted  thereof  in 
Kke  manner,  shall  be  committed  to  the  common  gaol  or  house  of  correction,  there  to 
be  kept  to  hard  labor  for  such  term  not  exceeding  six  months,  as  the  convicting  jus- 
tice shall  think  fit 

Injuries  to  Fences, 

26.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  throw  down,  or  in 
anywise  destroy  any  fence  of  any  description  whatsoever,  or  any  waU,  stile,  or  gate, 
or  any  part  thereof  respectively,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  for  the  first  ofience  forfeit  and  pay,  over  and  above  the  amount  of  the  injury 
done,  such  sum  of  money  not  exceeding  five  pounds  as  to  the  justice  shall  seem 
meet ;  and  whosoever,  having  been  convicted  of  any  such  ofiiance,  either  against  this 
or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the  said  offences  in 
this  section  before  mentioned,  and  sball  be  convicted  thereof  in  like  manner,  shall  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor 
for  such  term  not  exceeding  twelve  months,  as  the  convicting  justice  shall  think  fit. 

*  Injuries  to  Mines,  [*l7i 

26.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  mine  of  coal,  can- 
nel  coal,  anthracite,  or  other  mineral  fuel,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

27.  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act  attempt  to  set 
fire  to  any  mine,  under  such  circumstances  that  if  the  mine  were  thereby  set  fire  to 
the  ofifender  would  be  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
far  any  term  not  exceeding  fourteen  and  not  less  than  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

28.  Whosoever  shall  unlawfully  and  maliciously  cause  any  water  to  be  conveyed  or 
ran  into  any  mine,  or  into  any  subterraneous  passage  communicating  therewith,  with  in- 
tent thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay  the  working  thereof, 
or  shall  with  the  like  intent  unlawfully  and  maliciously  pull  down,  fill  up,  or  obstruct, 
or  damage  with  intent  to  destroy,  obstruct  or  render  useless,  any  airway,  waterway, 
drain,  pit,  level,  or  shafl  of  or  belonging  to  any  mine,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three  years, 
—or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping :  provided,  that  this  provision  shall  not  extend 
to  any  damage  committed  underground  by  any  owner  of  any  adjoining  mine  in  work- 
ing the  same,  or  by  any  person  duly  employed  in  such  working. 

29.  Whosoever  shall  unlawfully  and  maliciously  pull  down  or  destroy,  or  damage 
with  intent  to  destroy  or  render  useless,  any  steam  engine  or  other  engine  for  sink- 
ing, draining,  ventilating,  or  working,  or  for  in  anvwise  assisting  in  sinking,  drain- 
ingi  ventilating,  or  working  any  mine,  or  any  appliance  or  apparatus  in  connection 
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with  aay  such  steam  or  other  engine,  or  any  staith,  huilding,  or  erection  used  in  ood- 
ducting  the  business  of  any  mine,  or  any  bridge,  wagonway,  or  trunk  for  conveybg 
minerals  from  any  mine,  whether  such  engine,  staith,  building,  erection,  bridgo, 
wagonway,  or  trunk  be  completed  or  in  an  unfinished  state,  or  shall  unlawfully  vA 
maliciously  stop,  obstruct,  or  hinder  the  working  of  any  such  steam  or  other  engine, 
or  of  any  such  appliance  or  apparatus  as  aforesaid,  with  intent  thereby  to  destroy  or 
damage  any  mine,  or  to  hinder,  obstruct,  or  delay  the  working  thereof,  or  shall  im- 
lawfully  and  maliciously  wholly  or  partially  cut  through,  sever,  break,  or  unfasteD, 
or  damage  with  intent  to  destroy  or  render  useless,  any  rope,  chain,  or  tadde,  of 
whatsoever  material  the  same  shall  be  made,  used  in  any  mine,  or  in  or  upon  any  in- 
clined plane,  railway  or  other  way,  or  other  work  whatsoever,  in  anywise  belooginf; 
or  appertaining  to  or  connected  with  or  employed  in  any  mine  or  the  working  or 
business  thereof,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  oon- 
finement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

*lvii]  ^Injuries  to  Sea  and  River  Banks,  and  to  Works  on  Rivers,  Canais,  dx. 

30.  Whosoever  shall  unlawfully  and  maliciously  break  down  or  cut  down  or 
otherwise  damage  or  destroy  any  sea  bank  or  sea  wall,  or  the  bank,  dam,  or  wall  of 
or  belonging  to  any  river,  canal,  drain,  reservoir,  pool,  or  marsh,  whereby  any  land 
or  building  shall  be  or  shall  be  in  danger  of  being  overflowed  or  damaged,  or 
shall  unlawfully  and  maliciously  throw,  break,  or  cut  down,  level,  undermine, 
or  otherwise  destroy,  any  quay,  wharf,  jetty,  lock,  sluice,  floodgate,  weir,  tunnel, 
towing-path,  drain,  watercourse,  or  other  work  belonging  to  any  port,  harbor, 
dock,  or  reservoir,  or  on  or  belonging  to  any  navigable  river  or  canal,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 

31.  Whosoever  shall  unlawfully  and  maliciously  cut  off,  draw  up,  or  remove  anj 
piles,  chalk,  or  other  materials  fixed  in  the  ground,  and  used  for  securing  any  aea 
bank  or  sea  wall,  or  the  bank,  dam,  or  wall  of  any  river,  canal,  drain,  acqaednct, 
marsh,  reservoir,  pool,  port,  harbor,  dock,  quay,  wharf,  jetty,  or  lock,  or  shall  unlaw- 
fully and  maliciously  open  or  draw  up  any  floodgate  or  sluice,  or  do  any  other  injury 
or  mischief  to  any  navigable  river  or  canal,  with  intent  and  so  as  thereby  to  obetroet 
or  prevent  the  carrying  on,  completing,  or  maintaining  the  navigation  thereof,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

Injuries  to  Ponds. 

32.  Whosoever  shall  unlawfully  and  maliciously  cut  through,  break  down«or 
otherwise  destroy  the  dam,  floodgate,  or  sluice  of  any  fish  pond,  or  of  any  water 
which  shall  be  private  property,  or  in  which  there  shall  be  any  private  right  of 
fishery,  with  intent  thereby  to  take  or  destroy  any  of  the  fish  in  such  pond  or 
water,  or  so  as  thereby  to  cause  the  loss  or  destruction  of  any  of  the  fish,  or  shall 
onlawfully  and  maliciously  put  any  lime  or  other  noxious  material  in  any  such  pond 
or  water,  with  intent  thereby  to  destroy  any  of  the  fish  that  may  then  be  or  that 
may  thereafter  be  put  therein,  or  shall  unlawfully  and  maliciously  cut  through,  break 
down,  or  otherwise  destroy  the  dam  or  floodgate  of  any  millpond,  reservoir,  or  pool} 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years,— or  to  be  imprisoned  for  anv  tera  oo^ 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  aoIiUaiy  ^ 
finement,  and,  if  a  male  under  the  age  of  sixteen  years,  wiih  or  without  whipf^S* 
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Injuries  to  Bridges,  Viaducts,  and  Toll  Bars, 

33.  Whosoever  shall  unlawfully  and  maliciously  pull  or  throw  down  or  in  any- 
wise destroy  any  bridge  (whether  over  any  stream  of  water  or  not),  or  any  viaduct 
or  aqueduct,  over  or  under  which  bridge,  viaduct,  or  aqueduct,  any  highway, 
railway,  or  canal  shall  pass,  or  do  any  injury  with  intent  and  so  as  thereby  to  render 
rach  bridge,  viaduct,  or  aqueduct,  or  the  highway,  railway,  or  canal  passing  over 
or  under  the  same,  or  any  part  thereof,  dangerous  or  impassable,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  *than  three  p^i  ... 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  ^ 
without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

34.  Whosoever  shall  unlawfully  and  maliciously  throw  down,  level,  or  otherwise 
destroy,  in  whole  or  in  part,  any  turnpike  gate  or  toll  bar,  or  any  wall,  chain,  rail, 
post,  bar,  or  other  fence  belonging  to  any  turnpike  gate  or  toll  bar,  or  set  up  or 
erected  to  prevent  passengers  passing  by  without  paying  any  toll  directed  to  be 
paid  by  any  Act  of  Parliament  relating  thereto,  or  any  house,  building,  or  weighing 
engine  erected  for  the  better  collection,  ascertainment,  or  security  of  any  such  toll, 
shall  be  guilty  of  a  misdemeanor. 

Injuries  to  Railway  Carriages  and  Telegraphs. 

35.  Whosoever  shall  unlawfully  and  maliciously  put,  place,  cast,  or  throw  upon  or 
across  any  railway  any  wood,  stone,  or  other  matter  or  thing,  or  shall  unlawfully  and 
maliciously  take  up,  remove,  or  displace  any  rail,  sleeper,  or  other  matter  or  thing 
belonging  to  any  railway,  or  shall  unlawfully  and  maliciously  turn,  move,  or  divert 
aoy  points  or  other  machinery  belonging  to  any  railway,  or  shall  unlawfully  and 
maliciously  make  or  show,  hide  or  remove,  any  signal  or  light  upon  or  near  to  any 
railway,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any  other  matter 
or  thing  with  intent,  in  any  of  the  cases  aforesaid,  to  obstruct,  upset,  overthrow, 
injure,  or  destroy  any  engine,  tender,  carriage,  or  truck  using  such  railway,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
Tears,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
bard  labor,  and,  if  a  male  under  the  age  of  sixteen,  with  or  without  whipping. 

36.  Whosoever,  by  any  unlawful  act,  or  by  any  wilful  omission  or  neglect,  shall 
obstruct  or  cause  to  be  obstructed,  any  engine  or  carriage  using  any  railway,  or  shall 
aid  or  assist  therein,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor. 

37.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  throw  down,  destroy, 
injure,  or  remove  any  battery,  machinery,  wire,  cable,  post,  or  other  matter  or  thing 
whatsoever,  being  part  of  or  being  used  or  employed  in  or  about  any  electric  or 
magnetic  telegraph,  or  in  the  working  thereof,  or  shall  unlawfully  and  maliciously 
prevent  or  obstruct  in  any  manner  whatsoever  the  sending,  conveyance,  or  delivery 
of  any  communication  by  any  such  tel^raph,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor :  pro- 
vided, that  if  it  shall  appear  to  any  justice,  on  the  examination  of  any  person 
charged  with  any  offence  against  this  section,  that  it  is  not  expedient  to  the  ends  of 
justice  that  the  same  should  be  prosecuted  by  indictment,  the  justice  may  proceed 
summarily  to  hear  and  determine  the  same,  and  the  offender  shall,  on  conviction 
thereof,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
bard  labor,  for  any  term  not  exceeding  three  months,  or  else  shall  forfeit  and  pay 
such  sum  of  money  not  exceeding  ten  pounds  as  to  the  justice  shall  seem  meet 

38.  Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt  to 
commit  any  of  the  offences  in  the  last  preceding  section  mentioned,  shall,  on  con- 
tistioii  thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the  justice,  either 
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be  committed  to  the  common  gaol  or  house  of  correctioD,  there  to  be  imprisoned 
*lix1     ^"^^'  or  to  be  imprisoned  *and  kept  to  hard  labor,  for  any  term  not  exceed- 
-I     ing  three  months,  or  else  shall  forfeit  and  pay  such  sum  of  money  not  ex- 
ceeding ten  pounds  as  to  the  justice  shall  seem  meet. 

Injuries  to  Works  of  Art 

39.  Whosoever  shall  unlawfully  and  maliciously  destroy  or  damage  any  book, 
manuscript,  picture,  print,  statue,  bust,  or  vase,  or  any  other  article  or  thing  kept 
for  the  purposes  of  art,  science,  or  literature,  or  as  an  objeet  of  cariosity  in  any 
museum,  gallery,  cabinet,   library,  or   other  repository,  which   museum,  gallery, 
cabinet,  library,  or  other  repository  is  either  at  all  times  or  from  time  to  time  open 
for  the  admission  of  the  public  or  of  any  considerable  number  of  persons  to  view  the 
same,  either  by  the  permission  of  the  proprietor  thereof  or  by  the  payment  of  monej 
before  entering  the  same,  or  any  picture,  statue,  monument,  or  other  memorial  of 
the  dead,  painted  glass,  or  other  ornament  or  work  of  art,  in  any  church,  chapd, 
meeting-house,  or  other  place  of  Divine  worship,  or  in  any  building  belon^ng  to  the 
Queen,  or  to  any  county,  riding,  division,  city,  borough,  poor-law  union,  parish,  or 
place,  or  to  any  university  or  college  or  hall  of  any  university,  or  to  any  inn  of 
court,  or  in  any  street,  square,  churchyard,  burial-ground,  public  garden  or  ground, 
or  any  statue  or  monument  exposed  to  public  view,  or  any  ornament,  railing,  or 
fence  surrounding  such  statue  or  monument,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
six  months,  with  or  without  hard  labor,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping :  provided,  that  nothing  herein  contained  shall  be 
deemed  to  affect  the  right  of  any  person  to  recover,  by  action  at  law,  damages  fiv 
the  injury  so  committed. 

Injuries  to  Cattle  and  other  Animals, 

40.  Whosoever  shall  unlawfully  and  maliciously  kill,  maim,  Or  wound  any  cattle 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement 

41.  Whosoever  shall  unlawfully  and  maliciously  kill,  maim,  or  wound  aoj  dog, 
bird,  beast,  or  other  animal,  not  being  cattle,  but  being  either  the  subject  of  larceny 
at  common  law,  or  being  ordinarily  kept  in  a  state  of  confinement,  or  for  any 
domestic  purpose,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the 
discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  co^ 
reotion,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for 
any  term  not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over  and  above  the 
amount  of  injury  done,  such  sum  of  money  not  exceeding  twenty  pounds  as  to  the 
justice  shall  seem  meet ;  and  whosoever  having  been  convicted  of  any  such  ofience, 
shall  afterwards  commit  any  of  the  said  offences  in  this  section  before  mentioned, 
and  shall  be  convicted  thereof  in  like  manner,  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for  such  term  not  exceed- 
ing twelve  months  as  the  convicting  justice  shall  think  fit. 

42.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to,  oast  away,  or  in  any* 
wise  destroy  any  ship  or  vessel,  whether  the  same  be  complete  or  in  an  unfinished 
state,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  yearB, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  antfl^ 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

,1(1  1  43.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to,  or  cast  *awayi 
^  or  in  anywise  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice  any 
owner  or  part  owner  of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same,  or 
any  person  that  has  underwritten  or  shall  underwrite  any  policy  of  insurance  v^*^ 
such  ship  or  vessel,  or  on  the  freight  thereof,  or  upon  any  goods  on  board  theeaai^ 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  diiO^ 
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ion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
hree  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
rithout  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
he  age  of  sixteen  years,  with  and  without  whipping. 

44.  Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt  to  set 
ire  to,  cast  away,  or  destroy  any  ship  or  vessel,  under  such  circumstances  that  if 
he  ship  or  vessel  were  thereby  set  fire  to,  cast  away,  or  destroyed,  the  offender 
rould  be  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
hall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
eaiD  not  exceeding  fourteen  and  not  less  than  three  years — or  to  be  imprisoned  for 
ay  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
oUt&ry  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  withont 
rhipping. 

45.  Whosoever  shall  unlawfully  and  maliciously  place  or  throw  in,  into,  upon, 
kgainst,  or  near  any  ship  or  vessel  any  gunpowder  or  other  explosive  substance, 
rith  intent  to  destroy  or  damage  any  ship  or  vessel,  or  any  machinery,  working 
cols,  goods,  or  chattels,  shall,  whether  or  not  any  explosion  take  place,  and  whether 
>r  not  any  injury  be  effected,  be  guilty  of  felony,  and  being  convicted  thereof  shall 
le  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
lot  exceeding  fourteen  and  not  le^  than  three  years — or  to  be  imprisoned  for  any 
erm  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
olitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
rhipping. 

46.  Whosoever  shall  unlawfully  and  maliciously  damage,  otherwise  than  by  fire, 
pinpowder,  or  other  explosive  substance,  any  ship  or  vessel,  whether  complete  or  in 
in  unfinished  state,  with  intent  to  destroy  the  same  or  render  the  same  useless,  shall 
ye  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
he  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
lot  less  than  three  years— or  to  be  imprisoned  for  any  term  not  exceeding  two 
rears,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if 
i  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

47.  Whosoever  shall  unlawfully  mask,  alter,  or  remove  any  light  or  signal,  or 
inlawfidly  exhibit  any  false  light  or  signal,  with  intent  to  bring  any  ship,  vessel,  or 
)oat  into  danger,  or  shall  unlawfully  and  maliciously  do  anything  tending  to  the 
mmediate  loss  or  destruction  of  any  ship,  vessel,  or  boat,  and  for  which  no  punish- 
neot  is  hereinbefore  provided,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
ihall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
nr  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not 
izceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
inement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

48.  Whosoever  shall  unlawfully  and  maliciously  cut  away,  cast  adrift,  remove, 
liter,  deface,  sink,  or  destroy,  or  shall  unlawfully  and  maliciously  do  any  act  with 
stent  to  cut  away,  cast  adrifl,  remove,  alter,  deface,  sink,  or  destroy,  or  shall  in  any 
»ther  manner  unlawfully  and  maliciously  injure  or  conceal  any  boat,  buoy,  buoy 
rope,  perch,  or  mark  used  or  intended  for  the  guidance  of  seamen  or  the  purpose  of 
lavigation,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  p^i  . 
^liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  ^ 

act  exceeding  seven  years  and  not  less  than  three  years— or  to  be  imprisoned  for 
my  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
lolitarj  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
irhipping. 

49.  WhoBoever  shall  unlawfully  and  maliciously  destroy  any  part  of  any  ship  or 
vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods, 
merchandise,  or  articles  of  any  kind  belon<:ing  to  such  ship  or  vessel,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
witboot  hard  labor,  and  with  or  without  solitary  confinement. 
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be  punishable  upon  indictment  or  upon  summary  ooDviction,  may  be  immediAtdj 
apprehended,  without  a  warrant,  by  any  peace  officer,  or  the  owner  of  the  property 
injured,  or  his  servant,  or  any  person  authorized  by  him,  and  forthwith  taken  befure 
some  neighboring  justice  of  the  peace,  to  be  dealt  with  according  to  law. 

62.  Where  any  person  shall  be  charged  on  the  oath  of  a  credible  witness  before 
any  justice  of  the  peace  with  any  offence  punishable  on  summary  conyiction  under 
this  Act,  the  justice  may  summon  the  person  charged  to  appear  at  a  time  and  pltoe 
to  be  named  in  such  summons ;  and  if  he  shall  not  appear  accordingly,  then  (upon 
proof  of  the  due  service  of  the  summons  upon  such  person  by  delivering  the  same 
to  him  personally,  or  by  leaving  the  same  at  his  usual  place  of  abode),  the  jusdoe 
may  either  proceed  to  hear  and  determine  the  case  ex  parte,  or  issue  his  warrtDt 
for  apprehending  such  person  and  bringing  him  before  himself  or  some  other  justioe 
of  the  peace ;  or  the  justice  before  whom  this  charge  shall  be  made  may  (if  he 
shall  so  think  fit),  without  any  previous  summons  (unless  where  otherwise  spedillj 
directed),  issue  such  warrant;  and  the  justice  before  whom  the  person  charged  shill 
appear  or  be  brought  shall  proceed  to  hear  and  determine  the  case. 

63.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  offence 
which  is  by  this  Act  punishable  on  summary  conviction,  either  for  every  time  of  ils 
commission,  or  for  the  first  and  second  time  only,  or  for  the  first  time  only,  shall,  oo 
conviction  before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or  Bubee- 
quent  offence  of  aiding,  abetting,  counselling,  or  procuring,  to  the  same  forfeiture 
and  punishment  to  which  a  person  guilty  of  a  first,  second,  or  subsequent  offeooe  as 
a  principal  offender  is  by  this  Act  made  liable. 

64.  Every  sum  of  money  which  shall  be  forfeited  for  the  amount  of  any  injoiy 
done  shall  be  assessed  in  each  case  by  the  convicting  justice,  and  shall  be  paid  to 
the  party  aggrieved,  except  where  he  is  unknown,  and  in  that  case  such  sum  shall 
:„i  .  -I  be  applied  in  the  same  manner  as  a  '''penalty ;  and  every  sum  which  shall  be 

-^  imposed  as  a  penalty  by  any  justice  of  the  peace,  whether  in  addition  to  such 
amount  or  otherwise,  shall  be  paid  and  applied  in  the  same  manner  as  other  penalties 
recoverable  before  justices  of  the  peace  are  to  be  paid  and  applied  in  cases  where 
the  statute  imposing  the  same  contains  no  directions  for  the  payment  thereof  to  aoj 
person  :  provided,  that  where  several  persons  shall  join  in  the  commission  of  the 
same  offence,  and  shall,  upon  conviction  thereof,  each  be  adjudged  to  forfeit  a  sam 
equivalent  to  the  amount  of  the  injmy  done,  in  every  such  case  no  further  sum  shall  be 
paid  to  the  pnrty  aggrieved  than  such  value  or  amount;  and  the  remaining  sum  or 
sums  forfeited  shall  be  applied  in  the  same  manner  as  any  penalty  imposed  by  a 
justice  of  the  peace  is  hereinbefore  directed  to  be  applied. 

65.  In  every  case  of  a  summary  conviction  under  this  Act,  where  the  sum  which 
shall  be  forfeited  for  the  amount  of  the  injury  done,  or  which  shall  be  imposed  as  a 
penalty  by  the  justice,  shall  not  be  paid,  either  immediately  aft«r  the  conviction,  or 
within  such  period  as  the  justice  shall,  at  the  time  of  the  conviction,  appoint,  the 
convicting  justice  (unless  where  otherwise  specially  directed),  may  commit  the 
offender  to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or 
to  be  imprisoned  and  kept  to  h:ird  labor,  according  to  the  discretion  of  the  justice, 
for  any  term  not  exceeding  two  months,  where  the  amount  of  the  sum  forfeited,  or 
of  the  penalty  imposed,  or  of  both  (as  the  case  may  be),  together  with  the  costs, 
shall  not  exceed  five  pounds;  and  for  any  term  not  exceeding  four  months  where 
the  amount,  with  costs,  shall  not  exceed  ten  pounds;  and  for  any  term  not  exceed- 
ing six  months  in  any  other  case ;  the  commitment  to  be  determinable  in  each  of 
the  cases  aforesaid  upon  payment  of  the  amount  and  costs. 

66.  Where  any  person  shnll  be  summarily  convicted  before  a  justice  of  the  pesos 
of  any  offence  against  this  Act,  and  it  shall  be  a  first  conviction,  the  justice  may,  if 
he  shall  so  think  fit,  discharge  the  offender  from  his  conviction  upon  his  making 
such  satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or  either  of  them,  ss 
shall  be  ascertained  by  the  justice. 

67.  When  any  person  convicted  of  any  offence  punishable  upon  summary  con- 
viction by  virtue  of  this  Act  shall  have  paid  the  sum  adjudged  to  be  paid,  together 
with  costs,  under  such  conviction,  or  shall  have  received  a  remission  thereof  Itoid 
the  Crown,  or  the  lord  lieutenant  or  other  chief  governor  of  Ireland,  or  shall  bsvs 


Appendix  of  Statutes.  Ixiv 


saffered  the  impriRonment  awarded  for  non-payment  thereof,  or  the  imprisonmeDt 
mwarded  in  the  first  instance,  or  shall  have  been  so  discharged  from  his  conviction 
by  any  justice  as  aforesaid,  he  shall  be  released  from  all  further  or  other  proceedings 
for  the  same  cause. 

68.  In  all  cases  where  the  sum  adjudged  to  be  paid  on  any  summary  conviction 
shall  exceed  five  pounds,  or  the  imprisonment  adjudged  shall  exceed  one  month,  or 
the  conviction  shall  take  place  before  one  justice  only,  any  person  who  shall  think 
himself  aggrieved  by  any  such  conviction  may  appeal  to  the  next  court  of  general 
or  quarter  sessions  which  shall  be  holden  not  less  than  twelve  days  after  the  day  of 
8a<ih  conviction,  for  the  county  or  place  wherein  the  cause  of  complaint  shall  have 
arisen  :  provided,  that  such  person  shall  give  to  the  complainant  a  notice  in  writing 
of  such  appeal,  and  of  the  cause  and  matter  thereof,  within  three  days  after  such 
conviction,  and  seven  clear  days  at  the  least  before  such  sessions,  and  shall  also  either 
remain  in  custody  until  the  sessions,  or  shall  enter  into  a  recognizance,  with  two 
sufficient  sureties,  before  a  justice  of  the  peace,  conditioned  personally  to  appear  at 
the  said  sessions  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the  court 
thereupon,  and  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  or  if  such  appeal 
shall  be  against  any  conviction  whereby  only  a  penalty  or  sum  of  money  shall  be 
adjudged  to  be  paid,  shall  deposit  with  the  clerk  of  the  convicting  justice  p^i 
such  a  sum  of  money  as  such  justice  shall  deem  to  be  ^sufficient  to  cover  ^ 
the  sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the  conviction  and  the 
costs  of  the  appeal ;  and  upon  such  notice  being  given,  and  such  recognizance  being 
entered  into,  or  such  deposit  being  made,  the  justice  before  whom  such  recognizance 
shall  be  entered  into,  or  such  deposit  shall  be  made,  shall  liberate  such  person  if  in 
custody ;  and  the  court  at  such  sessions  shall  hear  and  determine  the  matter  of  the 
appeal,  and  shall  make  such  order  therein,  with  or  without  costs  to  either  party,  as 
to  the  court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal,  or  the 
affirmance  of  the  conviction,  shall  order  and  adjudge  the  offender  to  be  punished 
according  to  the  conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall  if 
necessary  issue  process  for  enforcing  such  judgment;  and  in  any  case  where  after 
any  such  deposit  shall  have  been  made  as  aforesaid  the  conviction  shall  be  affirmed, 
the  court  may  order  the  sum  thereby  adjudged  to  be  paid,  together  with  the  costs  of 
the  conviction  and  the  costs  of  the  appeal,  to  be  paid  out  of  the  money  deposited, 
and  the  residue  thereof,  if  any,  to  be  repaid  to  the  party  convicted ;  and  in  any  case 
irhere  after  any  such  deposit  the  conviction  shall  be  quashed,  the  court  shall  order 
the  money  deposited  to  be  repaid  to  the  party  convicted ;  and  in  every  case  where 
any  conviction  shall  be  quashed  on  appeal  as  aforesaid,  the  clerk  of  the  peace  or 
other  proper  officer  shall  forthwith  indorse  on  the  conviction  a  memorandum  that 
the  same  has  been  quashed  ;  and  whenever  any  copy  or  certificate  of  such  convic- 
tion shall  be  made,  a  copy  of  such  memorandum  shall  be  added  thereto,  and  shall 
\)e  sufficient  evidence  that  the  conviction  has  been  quashed  in  every  case  where  such 
copy  or  certificate  would  be  sufficient  evidence  of  such  conviction. 

69.  No  such  conviction,  or  adjudication  made  on  appeal  therefrom,  shall  be 
Auashed  for  want  of  form,  or  be  removed  by  certiorari  into  any  of  Her  Majesty's 
Superior  Courts  of  Record;  and  no  want  of  commitment  shall  be  held  void  by 
Tcason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the  party  has  been 
convicted,  and  there  be  a  good  and  valid  conviction  to  sustain  the  same. 

70.  Every  justice  of  the  peace  before  whom  any  person  shall  be  convicted  of  any 
offence  against  this  Act  shall  transmit  the  conviction  to  the  next  Court  of  General 
or  Quarter  Sessions  which  shall  be  holden  for  the  county  or  place  whereia  the 
oHence  shall  have  been  committed,  there  to  be  kept  by  the  proper  officer  among  the 
Teoords  of  the  court;  and  upon  any  indictment  or  information  against  any  person 
for  a  subsequent  offence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of 
the  court,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  con- 
viction for  the  former  offence,  and  the  conviction  shall  be  presumed  to  have  been 
lumppealed  against  until  the  contrary  be  shown. 

71.  All  actions  and  prosecutions  to  be  commenced  against  any  person  for  anything 
^bne  in  pursuance  of  this  Act  shall  be  laid  and  tried  in  the  county  where  the  fact 

committed,  and  shall  be  commenced  within  six  months  after  the  fact  committed, 
VOL.  m. — 37 
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and  Qot  otherwise ;  and  notice  in  writing  of  such  action,  and  of  the  cause  thereof, 
shall  be  given  to  the  defendant  one  month  at  least  before  the  commencement  of  the 
action ;  and  in  any  such  action  the  defendant  may  plead  the  general  issue,  and  give 
this  Act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon ;  tod 
no  plaintiff  shall  recover  in  any  such  action  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if  a  sufficient  sum  of  money  shill 
have  been  paid  into  court  afler  such  action  brought  by  or  on  behalf  of  the  defend- 
ant; and  if  a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  become 
nonsuit,  or  discontinue  any  such  action  after  issue  joined,  or  if«  upon  demurrer  or 
otherwise,  judgment  shall  be  given  against  the  plaintiff,  the  defendant  shall  recoTer 
his  full  costs  as  between  attorney  and  client,  and  have  the  like  remedy  for  the  same 
^,  ...  as  any  defendant  has  by  law  in  other  cases ;  *and  though  a  verdict  shall  be 
-I  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall  not  have  costs 
against  the  defendant,  unless  the  judge  before  whom  the  trial  shall  be  shall  certify 
his  approbation  of  the  action. 

72.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to 
ba  offences  of  the  same  nature  and  liable  to  the  same  punishments  as  if  they  had 
been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with,  in- 
quired of,  tried,  and  determined  in  any  county  or  place  in  England  or  Ireland  in 
which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  ail 
respects  as  if  they  had  been  actually  committed  in  that  county  or  place ;  and  in  any 
indictment  for  any  such  offence,  or  for  being  an  accessory  to  such  an  offence,  the 
venue  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  committed  in  such 
county  or  place,  and  the  offence  shall  be  averred  to  have  been  committed  "on  the 
high  seas  :*'  provided,  that  nothing  herein  contained  shall  alter  or  affect  any  of  the 
laws  relating  to  the  government  of  Her  Majesty's  land  or  naval  forces. 

73.  Whenever  any  person  shall  be  convicted  of  any  indictable  misdemeanor  pun- 
ishable under  this  Act,  the  court  may,  if  it  shall  think  fit,  in  addition  to  or  in  liea 
of  any  of  the  punishments  by  this  Act  authorized,  fine  the  offender,  and  require 
him  to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace  and  being  of  good  behavior  ;  and  in  case  of  any  felony  punish- 
able under  this  Act,  the  court  may,  if  it  shall  think  fit,  require  the  offender  to 
enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping 
the  peace,  in  addition  to  any  punishment  by  this  Act  authorized :  provided  that  no 
person  shall  be  imprisoned  under  this  clause  for  not  finding  .sureties  for  any  period 
exceeding  one  year.  • 

74.  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded  for 
any  indictable  offence  under  this  Act,  the  court  may  sentence  the  offender  to  be  im- 
prisoned, or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  com  men  gaol  or  house 
of  correction. 

75.  Whenever  solitary  confinement  may  be  awarded  for  any  indictable  offence 
under  this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment  with  hard 
labor  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months  in 
any  one  year ;  and  whenever  whipping  may  bo  awarded  for  any  indictable  offence 
under  this  Act,  the  court  may  sentence  the  offender  to  be  once  privately  whipped; 
and  the  number  of  strokes,  and  the  instrument  with  which  they  shall  be  inflicted, 
shall  be  specified  by  the  court  in  the  sentence. 

7(>.  Every  offence  hereby  made'punishable  on  summary  conviction  may  be  profl^ 
cuted  in  England  in  the  manner  directed  by  the  Act  of  the  session  holden  in  the 
eleventh  and  twelfth  years  of  Queen  Victoria,  chapter  forty-three,  so  far  as  nopio* 
vision  is  hereby  made  for  any  matter  or  thing  which  may  be  reqtiired  to  be  done  u 
the  course  of  such  prosecution,  and  may  be  prosecuted  in  Ireland  before  two  or 
more  justices  of  the  peace,  or  one  metropolitan  or  stipendiary  magistrate,  in  tl>e 
manner  directed  by  the  Act  of  the  session  holden  in  the  fourteenth  and  fifitfoth 
years  of  Queen  Victoria,  chapter  ninety-three,  or  in  such  other  manner  U  may  he 
directed  by  any  Act  that  may  be  passed  for  like  purposes,  and  all  provimoDS  con- 
tained in  the  said  Acts  shall  be  applicable  to  such  prosecationB  io  the  same  muaff 
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18  if  they  were  incorporated  in  this  Act:  provided,  that  nothing  in  this  Act 
sontained  shall  in  any  manner  alter  or  affect  any  enactment  relating  to  procedure 
in  the  case  of  any  ofiFence  punishable  on  summary  conviction  within  the  City  of 
LiODdon  or  the  metropolitan  police  district,  or  the  recovery  or  application  of  any 
penalty  or  forfeiture  for  any  such  offence. 

*77.  The  court  before  which  any  indictable  misdemeanor  against  this    ^^^     .. 
kct  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecution  in    ^ 
the  same  manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of  such 
yosts  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and  repaid , 
upon  the  same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

78.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except  as  herein - 
sefore  otherwise  expressly  provided. 

79.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  November,  one 
Jiousand  eight  hundred  and  sixty-one. 

24  &  25  Vict.  c.  98. 

An  Act  to  consolidate  and  amend   the  Statute  Law   of  England  and   Ireland 

relating  to  Indictabk  Offences  by  Forgery. 

I6th  August,  1861.] 

"  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of  England 
md  Ireland  relating  to  indictable  offences  by  forgery :"  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
md  temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by  the 
mthority  of  the  same  as  follows : 

As  to  forging  Her  Majesty's  seals; — 

1.  Whosoever  shall  forge  or  counterfeit,  or  shall  utter,  knowing  the  same  to  be 
foiged  or  counterfeited,  the  great  seal  of  the  United  Kingdom,  Her  Majesty's  privy 
ieal,  any  privy  signet  of  Her  Majesty,  Her  Majesty's  royal  sign  manual,  any  of  Her 
Majesty's  seals  appointed  by  the  twenty-fourth  article  of  the  union  between  England 
md  Scotland  to  be  kept,  used,  and  continued  in  Scotland,  the  great  seal  of  Ireland, 
)r  the  privy  seal  of  Ireland,  or  shall  forge  or  counterfeit  the  stamp  or  impression  of 
my  of  the  seals  aforesaid,  or  shall  utter  any  document  or  instrument  whatsoever, 
laving  thereon  or  affixed  thereto  the  stamp  or  impression  of  any  such  forged  or 
!}anterfeited  seal,  knowing  the  same  to  be  the  stamp  or  impression  of  such  forged 
T  counterfeited  seal,  or  any  forged  or  counterfeited  stamp  or  impression  made  or 
pparently  intended  to  resemble  the  stamp  or  impression  of  any  of  the  seals  afore- 
aid,  knowing  the  same  to  be  forged  or  counterfeited,  or  shall  forge  or  alter,  or  utter 
Dowing  the  same  to  be  forged  or  altered,  any  document  or  instrument  having  any 
f  the  said  stamps  or  impressions  thereon  or  affixed  thereto,  shall  be  guilty  of  felony, 
nd  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
ept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years — or  to  be 
nprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
iih  or  without  solitary  confinement. 

As  to  forging  transfers  of  stock,  &c. : — 

2.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 
nowing  the  same  to  be  forged  or  altered,  any  transfer  of  any  share  or  interest  of 
r  in  any  stock,  annuity,  or  other  public  fund  which  now  is  or  hereafter  may  be 
ransferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland,  or  of  or  in  the 
apital  stock  of  any  body  corporate,  company,  or  society  which  now  is  or  hereafter 
lay  be  established  by  charter,  or  by,  under,  or  by  virtue  of  any  Act  of  Parliament, 
r  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same 
>  be  forged  or  altered,  any  power  of  attorney  or  other  authority  to  transfer  any 
hare  or  interest  of  or  in  any  such  stock,  annuity,  public  fund,  or  capital  stock,  or 
I  receive  any  dividend  or  money  payable  in  respect  of  any  such  share  or  interest,  or 
hall  demand  or  endeavor  to  have  any  such  share  or  interest  transferred,  or  to 
Bceive  any  dividend  or  money  payable  in  respect  thereof,  by  virtue  of  any  such 
ofged  or  ^altered  power  of  attorney  or  other  authority,  knowing  the  same  ^^.^  *** 
9  be  forged  or  altered,  with  intent  in  any  of  the  cases  aforesaid  to     ^   ^^^'^ 
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defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

3.  Whosoever  shall  falsely  and  deceitfully  personate  any  owner  of  any  share  or 
interest  of  or  in  any  stock,  annuity,  or  other  public  fund  which  now  is  or  hereafter 
may  be  transferable  at  the  Bank  of  England^  or  at  the  Bank  of  Ireland,  or  aaj 
owner  of  any  share  or  interest  of  or  in  the  capital  stock  of  any  body  corporate, 
company,  or  society  which  now  is  or  hereafter  may  be  established  by  charter,  or  by. 
under,  or  by  virtue  of  any  Act  of  Parliament,  or  any  owner  of  any  dividend  or 
money  payable  in  respect  of  any  such  share  or  interest  as  aforesaid,  and  shall  thereby 
transfer  or  endeavor  to  transfer  any  hhare  or  interest  belonging  to  any  such  owner, 
or  thereby  receive  or  endeavor  to  receive  any  money  due  to  any  such  owner,  as  if 
such  offender  were  the  true  and  lawful  owner,  shall  be  guilty  of  felony,  and  beio|^ 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

4.  Whosoever  shall  forge  any  name,  handwriting,  or  signature  purporting  to  be 
the  name,  handwriting,  or  signature  of  a  witness  attesting  the  execution  of  any 
power  of  attorney  or  other  authority  to  transfer  any  share  or  interest  of  or  in  any 
such  stock,  annuity,  public  fund,  or  capital  stock  as  is  in  either  of  the  last  two  pre- 
ceding sections  mentioned,  or  to  receive  any  dividend  or  money  payable  in  respect 
of  any  such  share  or  interest,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  saeh 
power  of  attorney  or  other  authority,  with  any  such  tbrged  name,  handwriting  or 
signature  thereon,  knowing  the  same  to  be  forged,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  -years  and  not  lees  than  three 
years^-or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement. 

5.  Whosoever  shall  wilfully  make  any  false  entry  in,  or  wilfully  alter  any  word  or 
figure  in,  any  of  the  books  of  account  kept  by  the  governor  and  company  of  the 
Bank  of  England  or  the  governor  and  company  of  the  Bank  of  Ireland,  in  which 
books  the  accounts  of  the  owners  of  any  stock,  annuities,  or  other  public  fauds 
which  now  are  or  hereafter  may  be  transferable  at  the  Bank  of  England  or  at  the 
Bank  of  Ireland  shall  be  entered  and  kept,  or  shall  in  any  manner  wilfully  falsify  aoy 
of  the  accounts  of  any  of  such  owners  in  any  of  the  said  books,  with  intent  in  any 
of  the  cases  aforesaid  to  defraud,  or  shall  wilfully  make  any  transfer  of  any  share  or 
interest  of  or  in  any  stock,  annuity,  or  other  public  fund  which  now  is  or  hereafter 
may  be  transferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland,  in  the  name 
of  any  person  not  being  the  true  and  lawful  owner  of  such  share  or  interest,  with 
intent  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  lifjs  or  for 
any  term  not  less  than  three  yearrs — or  to  be  imprisoneKl  for  any  term  not  exceeding 
two  years,  with  or  without  hard  Iscbor,  and  with  or  without  solitary  confinement 

6.  Whosoever,  being  a  clerk,  oflScer,  or  servant  of  or  other  person  employed  or 
intrusted  by  the  governor  and  company  of  the  Bank  of  England  or  the  governor  and 
company  of  the  Bank  of  Ireland,  shall  knowingly  make  out  or  deliver  any  dividend 
warrant,  or  warrant  for  payment  of  any  annuity,  interest,  or  money  payable  at  the 
*lxix1  ^*°^  ®^  England  or  ^Ireland,  for  a  greater  or  less  amount  than  the  person 

-'  on  whose  behalf  such  warrant  shall  be  made  out  is  entitled  to,  with  intent  to 
defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement. 

As  to  forging  India  bonds : — 

7.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  pn*  <fi 
knowing  the  same  to  be  forged  or  altered,  any  bond  commonly  called  an  East  Ibw* 
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Bond,  or  any  bond,  debenture,  or  security  issued  or  made  under  the  authority  of  any 
Act  passed  or  to  be  passed  relating  to  the  East  Indies,  or  any  indorsement  or  assign- 
ment of  any  such  bond,  debenture,  or  security,  with  intent  to  defraud,  shall  be 
guilty  of  felony,  and  beinj]^  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement. 
As  to  forging  exchequer  bills,  &c. : — 

8.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 
knowing  the  same  to  be  forged  or  altered,  any  exchequer  bill  or  exchequer  bond  or 
exchequer  debenture,  or  any  indorsement  on  or  assignment  of  any  exchequer  bill, 
or  exchequer  bond  or  exchequer  debenture,  or  any  receipt  or  certificate  for  interest 
accruing  thereon  with  intent  to  defraud,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
8ervitude  for  life  or  for  any  term  not  less  than  three  years, — or  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor  and  with  or  without 
solitary  confinement. 

9.  Whosoever  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on 

the  party  accused),  shall  make  or  cause  or  procure  to  be  made,  or  shall  aid  or 

assist  in  making,  or  shall  knowingly  have  in  his  custody  or  possession,  any  frame, 

mould,  or  instrument  having  therein  any  words,  letters,  figures,  marks,  lines  or 

devices  peculiar  to  and  appearing  in  the  substance  of  any  paper  provided  or  to  be 

provided  or  used  for  exchequer  bills  or  exchequer  bonds  or  exchequer  debentures, 

or  any  machinery  for  working  any  threads  into  the  substance  of  any  paper,  or  any 

such  thread,  and  intended  to  imitiite  such  words,  letters,  figures,  marks,  lines,  threads, 

or  devices,  or  any  plate  peculiarly  employed  for  printing  such  exchequer  bills,  bonds, 

or  debentures,  or  any  die  or  seal  peculiarly  used  for  preparing  any  such  plate,  or  for 

sealing  such  exchequer  bill,  bonds,  or  debentures,  or  any  plat€,  die,  or  seal  intended 

to  imitate  any  such  plate,  die,  or  seal  as  aforesaid,  shall  be  guilty  of  felony,  and 

being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 

penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 

years, — or  to  be  imprisoned  for  any  term  not  excee4ing  two  years,  with  or  without 

hard  labor,  and  with  or  without  solitary  confinement. 

10.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on 
the  party  accused),  shall  make,  or  cause  or  procure  to  be  made,  or  aid  or  assist  in 
making,  any  paper  in  the  substance  of  which  shall  appear  any  words,  letters,  figures, 
marks,  lines,  threads,  or  other  devices  peculiar  to  and  appearing  in  the  substance  of 
any  paper  provided  or  to  be  provided  or  used  for  such  exchequer  bills,  bonds,  or 
debentures,  or  any  part  of  puch  words,  letters,  figures,  marks,  lines,  threads,  or  other 
devices,  and  intended  to  imitate  the  same,  or  shall  knowingly  have  in  his  custody 
or  possession  any  paper  whatsoever,  in  the  substance  whereof  shall  appear  any  such 
'Words,  letters,  figures,  marks,  lines,  threads,  or  devices  as  aforesaid,  or  any  p^« 
parts  of  such  words,  letters,  '''figures,  marks,  lines,  threads,  or  other  devices,  ^ 
and  intended  to  imitate  the  same,  or  shall  cause  or  assist  in  causing  any  such  words, 
letters,  figures,  marks,  lines,  threads,  or  devices  as  aforesaid,  or  any  part  of  such 
words,  letters,  figures,  marks,  lines,  threads,  or  other  devices,  and  intended  to  imitate 
the  same,  to  appear  in  the  substance  of  any  paper  whatever,  or  shall  take  or  assist 
in  taking  any  impression  of  any  such  plate,  die,  or  seal  as  in  the  last  preceding 
section  mentioned,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labt)r,  and  with  or  without  soli- 
tary confinement. 

11.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  purchase  or  receive,  or  knowingly  have  in  his  custody 
or  possession,  any  paper  manufactured  and  provided  by  or  under  the  directions  of 
the  commissioners  of  inland  revenue  or  commissioners  of  Her  Majesty's  treasury, 
:for  the  purpose  of  being  used  as  exchequer  bills  or  exchequer  bonds  or  exchequer 
debeotnres,  before  such  paper  shall  have  been  duly  stamped,  signed,  and  issued  for 
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public  use,  or  any  such  plate,  die  or  seal  as  in  the  last  two  preceding  sections  men- 
tioned, shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  di3cretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  three 
years,  with  or  without  hard  labor. 
As  to  forging  bank  notes : — 

12.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose. of,  or  put  off, 
knowing  the  same  to  be  forged  or  altered,  any  note  or  bill  of  exchange  of  the 
governor  and  company  of  the  Bank  of  England  or  of  the  governor  and  company  of 
the  Bank  of  Ireland,  or  of  any  other  body  corporate,  company,  or  persons,  carrying 
on  the  business  of  bankers,  commonly  called  a  bank  note,  a  bank  bill  of  exchange, 
or  a  bank  post  bill,  or  any  indorsement  on  or  assignment  of  any  bank  note,  bank 
bill  of  exchange,  or  bank  post  bill,  with  intent  to  defraud,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement. 

13.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  purchase  or  receive  from  any  other  person,  or  have  in 
his  custody  or  possession,  any  forged  bank  note,  bank  bill  of  exchange,  or  bank  post 
bill,  or  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  knoiriDg 
the  same  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor. 

As  to  making  and  engraving  plates,  &c.,  for  bank  notes,  &c. : — 
1-1.  Whasoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  make  or  use.  or  knowingly  have  in  his  custody  or  pos- 
session, any  frame,  mould,  or  instrument  for  the  making  of  paper  with  the  words 
**Bank  of  England"  or  "  Bank  of  Ireland,"  or  any  part  of  such  words  intended  to 
resemble  and  pass  for  the  same,  visible  in  the  substance  of  the  paper,  or  for  the 
making  of  paper  with  curved  or  waving  bar  lines,  or  with  the  laying  wire  lioes 
thereof  in  a  waving  or  curved  shape,  or  with  any  number,  sum,  or  amount  expressed 
in  a  word  or  words  in  Roman  letters  visible  in  the  substance  of  the  paper,  or  with 
any  device  or  distinction  peculiar  to  and  appearing  in  the  substance  of  the  paper 
„e«  .^  used  by  the  governor  and  company  of  the  Banks  of  England  and  Irdand 
-'  respectively  for  any  notes,  bills  of  ^exchange,  or  bank  post  bills  of  such  banks 
respectively,  or  shall  make,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  knowingly 
have  in  his  custody  or  possession,  any  paper  whatsoever,  with  the  words  '*  Bank  of 
England"  or  "  Bank  of  Ireland,"  or  any  part  of  such  words  intended  to  resemble 
and  pass  for  the  same,  visible  in  the  substance  of  the  paper,  or  any  paper  with 
curved  or  waving  bar  lines,  or  with  the  laying  wire  lines  thereof  in  a  waving  or 
curved  shape,  or  with  any  number,  sum,  or  amount  expressed  in  a  word  or  words  in 
Roman  letters,  appearing  visible  in  the  substance  of  the  paper,  or  with  any  deYice 
or  distinction  peculiar  to  and  appearing  in  the  substance  of  the  paper  used  by  the 
governor  and  company  of  the  Banks  of  England  and  Ireland  respectively  for  any 
notes,  bills  of  exchange,  or  bank  post  bills  of  such  banks  respectively,  or  shall  by 
any  art  or  contrivance  cause  the  words  "Bank  of  England"  or  **Bank  of  Ireland," 
or  any  part  of  such  words  intended  to  resemble  and  pass  for  the  same,  or  any  device 
or  distinction  peculiar  to  and  appearing  in  the  substance  of  the  paper  used  by  the 
governor  and  company  of  the  Banks  of  Ecgland  and  Ireland  respectively  fur  any 
notes,  bills  of  exchange,  or  bank  post  bills  of  such  banks  respectively,  to  *appetf 
visible  in  the  substance  of  any  paper,  or  shall  cause  the  numerical  sum  or  amoont 
of  any  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  blank  bank  note,  blank 
bank  bill  of  exchange,  or  blank  bank  post  bill,  in  a  word  or  words  in  Roman  letters, 
to  appear  visible  in  the  substance  of  the  paper  whereon  the  same  shall  be  written  or 
printed,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exoeediog 
fourteen  years  and  not  less  than  three  years,— or  to  be  imprisoned  for  any  temi  not 
exceeding  two  years,  with  or  without  hard  labor. 
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15.  Nothing  in  the  last  preceding  section  contained  shall  prevent  any  person  from 
uing  any  bill  of  exchange  or  promissory  note  having  the  amount  thereof  expressed 
guineas,  or  in  a  numerical  figure  or  figures  denoting  the  amount  thereof  in  pounds 
trlingf  appearing  visible  in  the  substance  of  the  paper  upon  which  the  same  shall 

written  or  printed,  nor  shall  prevent  any  person  from  making,  using,  or  selling 
y  paper  having  waving  or  curved  lines  or  any  other  devices  in  the  nature  of 
;termarks  visible  in  the  substance  of  the  paper,  not  being  bar  lines  or  laying  wire 
les,  provided  the  same  are  not  so  contrived  as  to  form  the  groundwork  or  texture 

the  paper,  or  to  resemble  the  waving  or  curved  laying  wire  lines  or  bar  lines  or 
8  watermarks  of  the  paper  used  by  the  governor  and  company  of  the  Banks  of 
ig^iand  and  Ireland  respectively. 

16.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
the  party  accused),  shall  engrave  or  in  anywise  make  upon  any  plate  whatsoever, 
upon  any  wood,  stone,  or  other  material,  any  promissory  note,  bill  of  exchange, 
bank  post  bill,  or  part  of  a  promissory  note,  bill  of  exchange,  or  bank  post  bill, 
rporting  to  be  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor 
d  company  of  the  Bank  of  England  or  of  the  governor  and  company  of  the  Bank 

Ireland,  or  of  any  other  body  corporate,  company,  or  person  carrying  on  the 
siness  of  bankers,  or  to  be  a  blank  bank  note,  blank  promissory  note,  blank 
nk  bill  of  exchange,  or  blank  bank  post  bill  of  the  governor  and  company  of  the 
mk  of  England  or  of  the  governor  and  company  of  the  Bank  of  Ireland,  or  of 
y  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  to  be  a  part  of  a 
ak  note,  promissory  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor 
1  company  of  the  Bank  of  England  or  of  the  governor  and  company  of  the  Bank 
Ireland,  or  of  any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or 
J  name,  word,  or  character  resembling  or  apparently  intended  to  resemble  any 
)8cription  to  any  bill  of  exchange  or  promissory  note  issued  by  the  governor  and 
npany  of  the  Bank  of  England  or  the  governor  and  company  of  the  Bank  of 
land,  or  by  *any  such  other  body  corporate,  ompany,  or  person  as  afore-  p^i  .. 
1.  or  shall  use  any  such  plate,  wood,  stone,  or  other  material,  or  any  other  *- 
trument  or  device,  for  the  making  or  printing  any  bank  note,  bank  bill  of  exchange, 
bank  post  bill,  or  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank 
t  bill,  or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  know- 
;]j  have  in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other  material, 
any  such  instrument  or  device,  or  shall  knowingly  offer,  utter,  dispose  of,  or  put 

or  have  in  his  custody  or  possession,  any  paper  upon  which  any  blank  bank  noto, 
nk  bank  bill  of  exchange,  or  blank  bank  post  bill  of  the  governor  and  company 
the  Bank  of  England  or  of  the  governor  and  company  of  the  Bank  of  Ireland, 
of  any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  part  of  a 
ik  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  any  name,  word,  or  character 
embling  or  apparently  intended  to  resemble  any  such  subscription,  shall  be  made 
printed,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
;  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
irteen  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  t-erm  not 
seeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
^ment. 

17.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
the  party  accused),  shall  engrave  or  in  anywise  make  upon  any  plate  whatsoever, 
upon   any  wood,  stone,  or  other  material,  any  word,   number,   figure,  device, 

iracter  or  ornament  the  impression  taken  from  which  shall  resemble  or  apparently 
intended  to  resemble  any  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank 
(t  bill  of  the  governor  and  company  of  the  Bank  of  England  or  of  the  governor 
i  company  of  the  Bank  of  Ireland,  or  of  any  other  body  corporate,  company,  or 
■son  carrying  dn  the  business  of  bankers,  or  shall  use,  or  knowingly  have  in  his 
itody  or  possession  any  such  plate,  wood,  stone,  or  other  material,  or  any  other 
troment  or  device  for  the  impressing  or  making  upon  any  paper  or  other  material 
j^  word,  number,  figure,  character,  or  ornament  which  shall  resemble  or  apparently 
intended  to  resemble  any  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank 
It  bill  oi  the  governor  and  company  of  the  Bank  of  England  or  of  the  governor 
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and  coDipany  of  the  Bank  of  Ireland,  or  of  any  such  other  body  corporate,  com- 
pany, or  person  as  aforesaid,  or  shall  knowingly  offer,  utter,  dispose  of,  or  put  ofi^ 
or  have  in  his  custody  or  possession,  any  paper  or  other  material  upon  which  there 
shall  be  an  impression  of  any  such  matter  as  aforesaid,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  io 
penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
year8,^-or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement. 

18.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  make  or  use  any  frame,  mould,  or  instrument  for  the 
manufacture  of  paper,  with  the  name  or  firm  of  any  body  corporate,  company,  or 
person  carrying  on  the  business  of  bankers  (other  than  and  except  the  Banb  of 
England  and  Ireland  respectively),  appearing  visible  in  the  substance  of  the  paper, 
or  knowingly  have  in  his  custody  or  possession  any  such  frame,  mould,  or  instru- 
ment.  or  make,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  knowingly  have  in 
his  custody  or  possession,  any  paper  in  the  substance  of  which  the  name  or  firm  of 
any  such  body  corporate,  company,  or  person  shall  appear  visible,  or  by  any  art  or 
contrivance  cause  the  name  or  firm  of  any  such  body  corporsftc,  company,  or  person 
to  appear  visible  in  the  substance  of  the  paper  upon  which  the  same  shall  he  written 
or  printed,  shall  be  guilty  of  felony,  and  being  convicted  thereof  sh^ll  be  liable,  it 
^^     ...^  *thc  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 

-•  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

19.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shaU  lie  on 
the  party  accused),  shall  engrave  or  in  any  wise  make  upon  any  plate  whatsoerer, 
or  upon  any  wood,  stone,  or  other  material,  any  bill  of  exchange,  promissory  note, 
undertaking,  or  order  for  payment  of  money,  or  any  part  of  any  bill  of  exdunge, 
promissory  note,  undertaking,  or  order  for  payment  of  money,  in  whatsoever  lan- 
guage the  same  may  be  expressed,  and  whether  the  same  shall  or  shall  not  he  or  be 
intended  to  be  under  seal,  purporting  to  be  the  bill,  note,  undertaking,  or  order,  or 
part  of  the  bill,  note,  undertaking,  or  order  of  any  foreign  prince  or  state,  or  of  any 
minister  or  oflicer  in  the  service  of  any  foreign  prince  or  state,  or  of  any  hodyco^ 
poratc  or  body  of  the  like  nature,  constituted  or  recognized  by  any  foreign  prince  or 
state,  or  of  any  person  or  company  of  persons,  resident  in  any  country  not  under  the 
dominion  of  Her  Majesty,  or  shall  use,  or  knowingly  have  in  his  custody  or  pcese*- 
sion,  any  plate,  stone,  wood,  or  other  material  upon  which  any  such  foreign  bill, 
note,  undertaking,  or  order,  or  any  part  thereof,  shall  be  engraved  or  made,  or  shall 
knowingly  ofl'er,  utter,  dispose  of,  or  put  off,  or  have  in  his  custody  or  posfleflfiion, 
any  paper,  upon  which  any  part  of  any  such  foreign  bill,  note,  undertaking,  or 
order  shall  be  made  or  printed,  shall  be  guilty  of  felony,  and  being  oonvicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement. 

As  to  forging  deeds,  wills,  bills  of  exchange,  &c. : — 

20.  Whosoever,  with  intent  to  fraud,  shall  forge  or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  deed,  or  any  bond 
or  writing  obligatory,  or  any  assignment  at  law  or  in  equity  of  any  such  bond  or  writing 
obligatory,  or  shall  forge  any  name,  handwriting,  or  signature  purporting  to  be  the 
name,  handwriting,  or  signature  of  a  witness  attesting  the  execution  of  any  deed, 
bond,  or  writing  obligatory,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  deed, 
bond,  or  writing  obligatory  having  thereon  any  such  forged  name,  handwriting,  or 
signature,  knowing  the  same  to  be  forged,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  io  p«wl 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  of 
without  solitary  confinement. 

21.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shall  oflfer,  n^eri 
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ispose  of,  or  put  oflf,  knowing  the  same  to  be  forged  or  altered,  any  will,  testament, 
3dicil,  or  testamentary  instrument,  shall  be  guilty  of  felony,  and  being  eonyicted 
lereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
>r  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
ot  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
}Dfinement. 

22.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 
Dowiog  the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or  any  acceptance, 
idorsement,  or  assignment  of  any  bill  of  exchange,  or  any  promissory  note  for  the 
aynient  of  money,  or  any  indorsement  or  assignment  of  any  such  promissory  note, 
ith  intent  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
able,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
9j  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
Bzceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  r*i--»- 
dit-ary  confinement.  *■ 

23.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 
Qowing  the  same  to  be  forged  or  altered,  any  undertaking,  warrant,  order,  authority, 
:  request  for  the  payment  of  money,  or  for  the  delivery  or  transfer  of  any  goods 
:  chattels,  or  of  any  note,  bill,  or  other  security  for  the  payment  of  money,  or  for 
rocuring  or  giving  credit,  or  any  indorsement  on  or  assignment  of  any  such  under- 
J^ing,  warrant,  order,  authority,  or  request,  or  any  accountable  receipt,  acquittance, 
•  receipt  for  money  or  for  goods,  or  for  any  note,  bill,  or  other  security  for  the 
iynicnt  of  money,  or  any  indorsement  on  or  assignment  of  any  such  accountable 
iceipt,  with  intent,  in  any  of  the  cases  aforesaid,  to  defraud,  shall  be  guilty  of 
joDy,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
3  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  year8,^-or  to 
i  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
ith  or  without  solitary  confinement. 

24.  Whosoever,  with  intent  to  defraud,  shall  draw,  make,  sign,  accept,  or  indorse 
ly  bill  of  exchange  or  promissory  note,  or  any  undertaking,  warrant,  order, 
ithority,  or  request  for  the  payment  of  money,  or  for  the  delivery  or  transfer  of 
xxis  or  chattels,  or  of  any  bill,  note,  or  other  security  for  money,  by  procuration  or 
:herwise,  for,  in  the  name,  or  on  the  account  of  any  other  person,  without  lawful 
itbority  or  "excuse,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  bill,  note, 
adertaking,  warrant,  order,  authority,  or  request  so  drawn,  made,  signed,  accepted, 
:  indorsed  by  procuration  or  otherwise,  without  lawful  authority  or  excuse,  as 
ibresaid,  knowing  the  same  to  have  been  so  drawn,  made,  signed,  accepted,  or  in- 
orsed  as  fiforesaid,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
able,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
cceeding  fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
ivm  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
>litarj  confinement. 

25.  W^henever  any  check  or  drafl  on  any  banker  shall  be  crossed  with  the  name 
f  a  banker,  or  with  two  transverse  lines  with  the  words  ^^  and  company,''  or  any 
bbreviation  thereof,  whosoever  shall  obliterate,  add  to,  or  alter  any  such  crossing, 
r  shall  offer,  utter,  dispose  of,  or  put  off  any  check  or  drafl  whereon  any  such  ob- 
teration,  addition,  or  alteration  has  been  made,  knowing  the  same  to  have  been 
lade,  with  intent,  in  any  of  the  cases  aforesaid,  to  defraud,  shall  be  guilty  of  felony, 
od  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
1  penal  servitude  fur  life  or  for  any  term  not  less  than  three  years, — or  to  be  im- 
•riflpned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
rith  or  without  solitary  confinement. 

26.  Whosoever  shall  fradulently  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
•ut  off,  knowing  the  same  to  be  forged  or  fraudulently  altered,  any  debenture  issued 
inder  any  lawful  authority  whatsoever,  either  within  Her  Majesty's  dominions  or 
faKwhere,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
he  discretion  of  the  court,  to  be  kept  in  pensd  servitude  for  any  term  not  exceeding 
bnrteeu  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
xoeediog  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
ioement. 
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As  to  forging  records,  process,  instruments  of  evidence,  &c. : 

27.  Whosoever  shall  forge  or  fraudulently  alter,  or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  fraudulently  altered,  any  record,  writ, 
return,  panel,  process,  rule,  order,  warrant,  interrogatory,  deposition,  affidavit, 
affirmation,  recognizance,  cognovit  actionem,  or  warrant  of  attorney,  or  any  original 
^^       ^   document  whatsoever  *of  or  belonging  to  any  court  of  record,  or  any  bill, 

^  petition,  process,  notice,  rule,  answer,  pleading,  interrogatory,  deposition, 
affidavit,  affirmation,  report,  order,  or  decree,  or  any  original  document  whatsoever  of 
or  belonging  to  any  court  of  equity  or  court  of  admiralty  in  England  or  Ireland,  or 
any  document  or  writing,  or  any  copy  of  any  document  or  writing,  used  or  intended 
to  be  used  as  evidence  in  any  court  in  this  section  mentioned,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
bo  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement. 

28.  Whosoever,  being  the  clerk  of  any  court,  or  other  officer  having  the  custody 
of  the  records  of  any  court,  or  being  the  deputy  of  any  such  clerk  or  officer,  shall 
utter  any  false  copy  or  certificate  of  any  record,  knowing  the  same  to  be  false;  and 
whosoever,  other  than  such  clerk,  officer,  or  deputy,  shall  sign  or  certify  any  copy 
or  certificate  of  any  record  as  such  clerk,  officer,  or  deputy ;  and  whosoever  shall 
forge  or  fraudulently  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same 
to  be  forged  or  fraudulently  altered,  any  copy  or  certificate  of  any  record,  or  shall 
offer,  utter,  dispose  of,  or  put  off  any  copy  or  certificate  of  any  record  having 
thereon  any  false  or  forged  name,  handwriting,  or  signature,  knowing  the  same  to 
be  false  or  forged;  and  whosoever  shall  forge  the  seal  of  any  court  of  record, or 
shall  forge  or  fratidulently  alter  any  process  of  any  court  other  than  such  courts  as 
in  the  last  preceding  section  mentioned,  or  shall  serve  or  enforce  any  forged  process 
of  any  court  whatsoever,  knowing  the  same  to  be  forged,  or  shall  deliver  or  cause  to 
be  delivered  to  any  person  any  paper  falsely  purporting  to  be  any  such  process,  or  a 
copy  thereof,  or  to  be  any  judgment,  decree,  or  order  of  any  court  of  law  or 
equity,  or  a  copy  thereof,  knowing  the  same  to  be  false,  or  shall  act  or  profess  to  aci 
under  any  such  false  process,  knowing  the  same  to  be  false,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  lefts  than  three 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement. 

29.  Whosoever  shall  forge  or  fraudulently  alter,  or  shall  offer,  utter,  dispose  of, 
or  put  off,  knowing  the  same  to  be  forged  or  fraudulently  altered,  any  instrument, 
whether  written  or  printed,  or  partly  written  and  partly  printed,  which  is  or  shall 
be  made  evidence  by  any  Act  passed  or  to  be  passed,  and  for  which  offence  no  pun- 
ishment is  herein  provided,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  three  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement. 

As  to  forging  court  rolls: — 

30.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  ot 
knowing  the  same  to  be  forged  or  altered,  any  court  roll  or  copy  of  any  court  roll, 
relating  to  any  copyhold  or  customary  estate,  with  intent  to  defraud,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  yearsr-or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement. 

As  to  forging  registers  of  deeds : — 

31.  Whosoever  shall  forge  or  fraudulently  alter,  or  shall  offer,  utter,  dispose  of, 
or  put  off,  knowing  the  same  to  be  forged  or  fraudulently  altered,  any  memoriaL 
affidavit,  affirmation,  entry,  certificate,  indorsement,  document,  or  writing,  made  or 
♦Ixxvil   ^^^^  under  the  provisions  of  any  "*"  Act  passed  or  hereafter  to  be  paaedfo' 

-^   or  relating  to  the  registry  of  deeds,  or  shall  forge  or  coanterfeit  the  aeal  of 
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r  belonging  to  any  office  for  tbe  registry  of  deeds,  or  any  stamp  or  impression  of 
3y  such  seal ;  or  shall  forge  any  name,  handVriting,  or  signature  purporting  to  be 
le  name,  handwriting,  or  signature  of  any  person  to  any  such  memorial,  affidavit, 
firmation,  entry,  certificate,  indorsement,  document,  or  writing  which  shall  be  re- 
aired  or  directed  to  be  signed  by  or  by  virtue  of  any  Act  passed  or  to  be  passed, 
*  shall  offer,  utter,  dispose  of,  or  put  off  any  such  memorial  or  other  writing  as  in 
lis  section  before  mentioned,  having  thereon  any  such  forged  stamp  or  impression 
i*  any  such  seal,  or  any  such  forged  name,  handwriting,  or  signature,  knowing  the 
ime  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
able,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
Lceeding  fourteen  years  and  not  less  than  three  years — or  to  be  imprisoned  for  any 
rm  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
>litary  confinement. 

As  to  forging  orders,  &c.,  of  justices  of  the  peace: — 

32.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shall  offer,  utter, 
ispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  summons,  con- 
iction,  order,  or  warrant  of  any  justice  of  the  peace,  or  any  recognizance  purporting 
>  have  been  entered  into  before  any  justice  of  the  peace,  or  other  officer  authorized 
)  take  the  same,  or  any  examination,  deposition,  affidavit,  affirmation,  or  solemn 
eclaration,  taken  or  made  before  any  justice  of  the  peace,  shall  be  guilty  of  felony, 
od  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
a  penal  servitude  for  the  term  of  three  years — or  to  be  imprisoned  for  any  term  not 
xcecding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  cod- 
.oement. 

As  to  forging  the  name  of  the  accountant-general,  &c. : — 

33.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter  any  certificate, 
ep^rt,  entry,  indorsement,  declaration  of  trust,  note,  direction,  authority,  instru- 
aeot,  or  writing  made  or  purporting  or  appearing  to  be  made  by  the  accountant- 
reneral,  or  any  other  officer  of  the  Court  of  Chancery  in  England  or  Ireland,  or  by 
ny  judge  or  officer  of  the  Landed  Estates  Court  in  Ireland,  or  by  any  officer  of  any 
ourt  in  England  or  Ireland,  or  by  any  cashier  or  other  officer  or  clerk  of  the  gov- 
mor  and  company  of  the  Bank  of  England  or  Ireland,  or  the  name,  handwriting, 
•r  signature  of  any  such  accountant-genera],  judge,  cashier,  officer,  or  clerk  as  afore- 
aid,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  certificate,  report,  entry, 
odorsement,  declaration  of  trust,  note,  direction,  authority,  instrument,  or  writing, 
:nowing  the  same  to  be  forged  or  altered,  shall  be  guilty  of  felony,  and  being  con- 
icted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
enritude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years — 
r  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
ibor,  and  with  or  without  solitary  confinement. 

As  to  falsely  acknowledging  recognizances,  &c. : — 

34.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
n  the  party  accused),  shall,  in  the  name  of  any  other  person,  acknowledge  any 
ecognizance  or  bail,  or  any  cognovit  actionem,  or  judgment,  or  any  deed  or  other 
Dstrumcnt.  before  any  court,  judge,  or  other  person  lawfully  authorized  in  that 
«half,  shall  be  guihy  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
liscrctton  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
'ears  and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding 
wo  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

As  to  forging  marriage  licenses : — 

35.  Whosoever  shall  forge  or  fraudulently  alter  any  license  of  or  *certi-  r-^t 
icate  for  marriage,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  *- 
ioense  or  certificate,  knowing  the  same  to  be  forged  or  fraudulently  altered,  shall  be 
;oilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
ooitw  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
eii  tJian  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
rith  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

As  to  forging  registers  of  births,  marriages,  and  deaths : — 

36.  Whosoever  shall  unlawfully  destroy,  deface,  or  injure,  or  cause,  or  permit  to 
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be  destroyed,  defaced,  or  iDJared,  any  register  of  births,  baptisms,  marriages,  deaths, 
or  burials  which  now  is  or  hereafter  %hall  be  by  law  authorized  or  required  to  be 
kept  in  England  or  Ireland,  or  any  part  of  any  such  register,  or  any  certified  oopj 
of  any  such  register  or  any  part  thereof,  or  shall  forge  or  fraudulently  alter  in  any  such 
register  any  entry  relating  to  any  birth,  baptism,  marriage,  death,  or  burial,  or  idj 
part  of  any  such  register,  or  any  certified  copy  of  such  register,  or  any  part  thereof, 
or  shall  knowingly  and  unlawfully  insert  or  cause  or  permit  to  to  be  inserted  in  aoj 
such  register,  or  in  any  certified  copy  thereof,  any  false  entry  of  any  matter  relating 
to  any  birth,  baptism,  marriage,  death,  or  burial,  or  shall  knowingly  and  unlawfallj 
give  any  false  certificate  relating  to  any  birth,  baptism,  marriage,  death,  or  burial. or 
shall  certify  any  writing  to  be  a  copy  or  extract  from  any  such  register,  knowiDg 
such  writing,  or  the  part  of  such  register  whereof  such  copy  or  extract  shall  be  » 
given,  to  Ije  false  in  any  material  particular,  or  shall  forge  or  counterfeit  the  seal  of 
or  belonging  to  any  register  office  or  burial  board,  or  shall  offer,  utter,  dispose  of,  or 
put  off  any  such  register,  entry,  certified  copy,  certificate,  or  seal,  knowing  the  same 
to  be  false,  forged,  or  altered,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  copy  of 
any  entry  in  any  such  register,  knowing  such  entry  to  be  false,  forged,  or  altwed, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement 

37.  Whosoever  shall  knowingly  and  wilfully  insert,  or  cause  or  permit  to  be 
inserted  in  any  copy  of  any  register  directed  or  required  by  law  to  be  transmitted  to 
any  registrar  or  other  officer,  any  false  entry  of  any  matter  relating  to  any  baptism, 
marriage,  or  burial,  or  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  pat  off, 
knowing  the  same  to  be  forged  or  altered,  any  copy  of  any  regi?*ter  so  directed  or 
required  to  be  transmitted  as  aforesaid,  or  shall  knowingly  and  wilfully  sign  or  Teriiy 
any  copy  of  any  register  so  directed  or  required  to  be  transmitted  as  aforesaid,  which 
copy  shall  be  false  in  any  part  thereof,  knowing  the  same  to  be  false,  or  shall  unlaw- 
fully destroy,  deface,  or  injure,  or  shall  for  any  fraudulent  purpose  take  from  its 
place  of  deposit,  or  conceal  any  such  copy  of  any  register,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
or  without  solitary  confinement. 

As  to  demanding  property  upon  forged  instruments : — 

38.  Whosoever,  with  intent  to  defraud,  shall  demand,  receive,  or  obtain,  or  cause 
or  procure  to  be  delivered  or  paid  to  any  person,  or  endeavor  to  receive  or  obtain, 
or  to  cause  or  procure  to  be  delivered  or  paid  to  any  person,  any  chattel,  money, 
security  for  money,  or  other  property  whatsoever,  under,  upon,  or  by  virtue  of  any 
forged  or  altered  instrument  whatsoever,  knowing  the  same  to  be  forged  or  altered, 
or  under,  upon,  or  by  virtue  of  any  probate  or  letters  of  administration,  knowing 
^^       ...^  the  will,  testament,   codicil,  or   testamentary  writing  on   which  ♦such 

^-'  probate  or  letters  of  administration  shall  have  been  obtained  to  have  been 
forged  or  altered,  or  knowing  such  probate  or  letters  of  administration  to  have  been 
obtained  by  any  false  oath,  affirmation,  or  affidavit,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years,  and  not  less  than  three  years,— 
or  to  be  imprisoned  for  any  t^rm  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement. 

As  to  other  matters : — 

39.  Where  by  this  or  by  any  other  Act  any  person  is  or  shall  hereafler  be  made 
liable  to  punishment  for  forging  or  altering,  or  for  offering,  uttering,  disposing 
of,  or  putting  off,  knowing  the  same  to  be  forged  (»r  altered,  any  instrument  or 
writing  designated  in  such  Act  by  any  special  name  or  description,  and  such  instni- 
ment  or  writing,  however  designated,  shall  be  in  law  a  will,  testament,  codicil  or 
testamentary  writing,  or  a  deed,  bond,  or  writing  obligatory,  or  a  bill  of  exchange, 
or  promissory  note  for  the  payment  of  money,  or  an  indorsement  on  or  aflsignment 
of  a  bill  of  exchange  or  promissory  note  for  the  payment  of  money,  or  aa  too^Boe 
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a  bill  of  excbange,  or  an  undertaking,  warrant,  order,  autboritj,  or  request  for 
)  payment  of  money,  or  an  indorsement  T^n  or  assignment  or  an  undertaking, 
rrant,  order,  autbority,  or  request  for  tbe  payment  of  money,  witbin  tbe  true 
ent  and  meaning  of  tbis  Act,  in  every  sucb  case  tbe  person  forging  or  altering 
ib  instrument  or  writing,  or  offering,  uttering,  disposing  of,  or  putting  off  sucb 
tmment  or  writing,  knowing  tbe  same  to  be  forged  or  altered,  may  be  indicted 
an  offender  against  tbis  Act,  and  punisbed  accordingly. 

40.  Wbere  ibc  forging  or  altering  any  writing  or  matter  wbatsoever,  or  tbe  offering, 
ering,  disposing  of,  or  putting  off  any  writing  or  matter  wbatsoever,  knowing  tbe 
ae  to  be  forged  or  altered,  is  in  tbis  Act  expressed  to  be  an  offence,  if  any  person 
ill,  in  England  or  Ireland,  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off, 
owing  tbe  same  to  be  forged  or  altered,  any  sucb  writing  or  matter  in  wbatsoever 
ce  or  country  out  of  England  and  Ireland,  wbetbcr  under  tbe  dominion  of  Her 
ijesty  or  not,  sucb  writing  or  matter  may  purport  to  be  made  or  may  bave  been 
de,  and  in  wbatever  language  tbe  same  or  any  part  tbercof  may  be  expressed, 
jry  sucb  person,  and  every  person  aiding,  abetting,  or  counselling  sucb  person, 
ill  be  deemed  to  be  an  offender  witbin  tbe  meaning  of  tbis  Act,  and  sball  be 
nisbable  tbcreby  in  tbe  same  manner  as  if  tbe  writing  or  matter  bad  purported 
be  made  or  bad  been  made  in  England  or  Ireland ;  and  if  any  person  sball,  in 
gland  or  Ireland  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  tbe 
lie  to  be  forged '  or  altered,  any  bill  of  excbange,  or  any  promissory  note  for  tbe 
fment  of  money,  or  any  indorsement  on  or  assignment  of  any  bill  of  excbange 
promissory  note  for  tbe  payment  of  money,  or  any  acceptance  of  any  bill  of 
:bange,  or  any  undertaking,  warrant,  order,  autbority,  or  request  for  tbe  payment 
money,  or  for  tbe  delivery  or  transfer  of  any  goods  or  security,  or  any  deed^ 
id,  or  writing  obligatory  for  tbe  payment  of  money  (wbetber  sucb  deed,  bond, 
writing  obligatory  sball  be  made  only  for  tbe  payment  of  money,  or  for  the  pay- 
nt  of  money  together  witb  some  other  purpose),  or  any  indorsement  on  or  assign- 
nt  of  any  sucb  undertaking,  warrant,  order,  autbority,  request,  deed,  bond,  or 
iting  obligatory,  in  whatsoever  place  or  country  out  of  England  and  Ireland^ 
:ether  under  tbe  dominion  of  Her  Majesty  or  not,  the  money  payable  or  secured 
such  bill,  note,  undertaking,  warrant,  order,  authority,  request,  deed,  bond,  or 
itiog  obligatory  may  be  or  may  purport  to  be  payable,  and  in  wbatever  language 
i  same  respectively  or  aby  part  thereof  may  be  expressed,  and  whether  sucb  bill, 
^  undertaking,  warrant,  order;  authority,  or  request  be  or  be  not  under  p^«  . 
.1,  every  sucb  person,  and  ^every  person  aiding,  abetting,  or  counselling  *- 
th  person  shall  be  deemed  to  be  an  offender  witbin  the  meaning  of  tbis  Act,  and 
ill  be  punishable  thereby  in  tbe  same  manner  as  if  tbe  money  had  been  payable 
bad  purported  to  be  payable  in  England  or  Ireland. 

11.  If  any  person  shall  commit  any  offence  against  tbis  Act,  or  shall  commit  any 
3Dce  of  forging  or  altering  any  matter  wbatsoever,  or  of  offering,  uttering,  dis- 
»Dg  of,  or  putting  off  any  matter  whatsoever,  knowing  the  same  to  be  forged  or 
ered,  whether  the  offence  in  any  sucb  case  be  indictable  at  common  law,  or  by 
tue  of  any  Act  passed  or  to  be  passed,  every  sucb  offender  may  be  dealt  witb, 
licted,  tried,  and  punished,  in  any  county  or  place  in  which  be  shall  be  appro- 
ided  or  be  in  custody,  in  tbe  same  manner  in  all  respects  as  if  bis  offence  bad 
iQ  actually  committed  in  that  county  or  place ;  and  every  accessory  before  or  after 
)  fiict  to  any  such  offence,  if  tbe  same  be  a  felony,  and  every  person  aiding, 
!tting,  or  counselling  the  commission  of  any  sucb  offence,  if  the  same  be  a 
sdemeanor,  may  be  dealt  witb,  indicted,  tried,  and  punisbed,  in  any  county  or 
ce  in  which  he  sball  be  apprehended  or  be  in  custody,  in  tbe  same  manner  in  all 
pacts  as  if  bis  offence,  and  the  offence  of  bis  principal,  bad  been  actually  com- 
tied  in  such  county  or  place. 

12.  Id  any  indictment  for  forging,  altering,  offering,  uttering,  disposing  of,  or 
tting  off  any  instrument,  it  shall  be  sufficient  to  describe  such  instrument  by  any 
ne  or  designation  by  which  tbe  same  may  be  usually  known,  or  by  tbe  purport 
inof,  without  setting  out  any  copy  or  fac-simile  thereof,  or  otherwise  describing 
I  fame  or  the  value  thereof. 

13.  In  any  indictment  for  engraving  or  making  tbe  whole  or  any  part  of  any 
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instrument,  matter,  or  thing  whatsoever,  or  for  using  or  having  the  unlawful  costodj 
or  pot^session  of  any  pl.-ito  or  other  material  upon  which  the  whole  or  any  put  df 
any  intstrumeiit,  matter,  or  thing  whatsoever  shall  have  been  engraved  or  nuukir 
for  having  the  unlawful  custody  or  pot<se9sion  of  any  paper  upon  which  the  viuk 
or  any  part  of  any  instrument,  matter,  or  thing  whatsoever  shall  have  been  made  or 
printed,  it  shall  be  sufficient  to  describe  such  instrument,  matter,  or  thing  by  aij 
name  or  designation  by  which  the  same  may  be  usually  known,  without  eettiiuroat 
any  copy  or  fac-similc  of  the  whole  or  any  part  of  such  instrument,  matter,  or 
thing. 

44.  It  shall  be  sufficient,  in  any  indictment  for  forging,  altering,  uttering,  offering. 
di8{K)sing  of,  or  putting  off  any  instrument  whatsoever,  where  it  shall  be  oeoesMij 
to  allege  an  intent  to  defraud,  to  allege  that  the  party  accused  did  the  act  vitji 
intent  to  defraud,  without  alleging  an  intent  to  defraud  any  particular  person;  aod 
on  the  trial  of  any  such  offence  it  shall  not  be  necessary  to  prove  an  intent  to 
defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party  l^ 
cused  did  the  act  charged  with  an  intent  to  defraud. 

45.  Where  the  having  any  matter  in  the  custody  or  possession  of  any  person  is  in 
this  Act  expressed  to  be  an  offence,  if  any  person  shall  have  any  such  matter  in  his 
personal  custody  or  possession,  or  shall  knowingly  and  wilfully  have  any  suchmitter 
in  the  actual  custody  or  possession  of  any  other  person,  or  shall  knowingly  aod  wil- 
fully have  any  such  matter  in  any  dwelling-house  or  other  building,  lodging,  apart- 
ment, field,  or  other  place,  open  or  inclosed,  whether  belonging  to  or  occupied  by 
himself  or  not,  and  whether  such  matter  shall  be  so  had  for  his  own  use  or  for  the 
use  or  benefit  of  another,  every  such  person  shall  be  deemed  and  taken  to  have  sack 
matter  in  his  custody  or  possession  within  the  meaning  of  this  Act. 

4G.  If  it  shall  be  made  to  appear  by  information  on  oath  or  affirmation  before t 
justice  of  the  peace,  that  there  is  reasonable  cause  to  believe  that  any  person  has  in 
his  custody  or  possession,  without  lawful  authority  or  excuse,  any  note  or  bill  of  the 
4(1       T  governor  and  company  of  the  *Bauk  of  England  or  Ireland,  or  of  any  bodj 

^^^J  corporate,  company,  or  person  carrying  on  the  business  of  bankers,  or  any 
frame,  mould,  or  implement  for  making  paper  in  imitation  of  the  paper  used  fur 
such  notes  or  bills,  or  any  such  paper,  or  any  plate,  wood,  stone,  or  other  material 
having  thereon  any  words,  forms,  devices,  or  characters  capable  of  producing  or 
intended  to  produce  the  impression  of  any  such  note  or  bill,  or  any  part  thereof,  or 
any  tool,  implement,  or  material  used  or  employed  or  intended  to  be  used  or  em- 
ployed in  or  about  any  of  the  operations  aforesaid,  or  any  forged  security,  document^ 
or  instruuicnt  whatsoever,  or  any  machinery,  frame,  mould,  plate,  die,  seal,  paper,  or 
other  matter  or  thing  used  or  employed  or  intended  to  be  used  or  employed  in  the 
forgery  of  any  security,  documentor  instrument  whatsoever,  such  justice  may,  if  be 
think  fit,  grant  a  warrant  to  search  for  the  same,  and  if  the  same  shall  befuand 
upon  such  search,  it  shall  be  lawful  to  seize  and  carry  the  same  before  some  justice 
of  the  county  or  place,  to  be  by  him  disposed  of  according  to  law;  and  all  such 
matters  and  things  so  seized  as  aforesaid  sliall  by  order  of  the  court  where  any  sach 
offender  shall  be  tried,  or  in  case  there  shall  be  no  such  trial,  then  by  order  of  some 
justice  of  the  peace,  be  defaced  and  destroyed  or  otherwise  disposed  of  as  sncfa 
court  or  justice  shall  direct. 

47.  Whosoever  shall,  afler  the  commencement  of  this  Act,  be  convicted  of  any 
offence  which  shall  have  been  subjected  by  any  Act  or  Acts  to  the  same  pains  and 
penalties  as  are  imposed  by  the  Act  passed  in  the  fiilh  year  of  the  reign  of  Qaeen 
Elizabeth,  intituled,  "An  Act  against  forgers  of  false  deeds  and  writings,"  for  any  cf 
the  offences  first  enumerated  in  the  said  Act,  shall  be  guilty  of  feloqy,  and  shall,  in 
lieu  of  such  pains  and  penalties,  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement. 

48.  Where  by  any  Act  now  in  force  any  person  falsely  making,  forging,  counter- 
feiting, erasing,  or  altering  any  matter  whatsoever,  or  uttering,  publishing,  ofieiiif} 
disposing  of,  putting  away,  or  making  use  of  any  matter  whatsoever,  knowing  the 
same  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered,  or  ttj 
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on  demanding  or  endeavoring  to  receive  or  have  anything,  or  to  do  or  cause  to 
ione  any  act,  upon  or  by  virtue  of  any  matter  whataoevor,  knowing  such 
»r  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered,  would, 
rding  to  the  provisions  contained  in  any  such  Act.  be  guilty  of  felony,  and 
Id,  before  the  passing  of  the  Act  of  the  first  year  of  King  William  the  Fourth. 
)ter  sixty-six,  have  been  liable  to  suffer  death  as  a  felon ;  or  where  by  any  Act 
in  ibrce  any  person  falsely  personating  another,  or  falsely  acknowledging  any- 
g  in  the  name  of  another,  or  falsely  representing  any  other  person  than  the  real 
y  to  be  such  real  party,  or  wilfully  making  a  false  entry  in  any  book,  account, 
ocument,  or  in  any  manner  wilfully  falsifying  any  part  of  any  book,  account,  or 
iment,  or  wilfully  making  a  transfer  of  any  stock,  annuity,  or  fund  in  the  name 
oy  person  not  being  the  owner  thereof,  or  knowingly  taking  any  false  oath,  or 
nringly  making  any  false  affidavit  or  false  affirmation,  or  demanding  or  receiving 
money  or  other  thing  by  virtue  of  any  probate  or  letters  of  administration, 
ving  the  will  on  which  such  probate  shall  have  been  obtained  to  have  been  false 
brged,  or  knowing  such  probate  or  letters  of  administration  to  have  been 
incd  by  means  of  any  false  oath  or  false  affirmation,  would,  according  to  the 
isions  contained  in  any  such  Act,  be  guilty  of  felony,  and  would  before  the 
ing  of  the  said  Act  of  the  first  year  of  King  William  the  Fourth  have  been 
6  to  suffer  death  as  a  felon  ;  or  where  by  any  Act  now  in  force  any  person 
ing  or  using,  or  knowingly  having  in  his  custody  or  possession,  any  frame. 
Id,  or  instrument  for  the  making  of  paper,  with  certain  words  *visible  in  p^. 
substance  thereof^  or  any  person  making  ^ch  paper  or  causing  certain  ^ 
Is  to  appear  visible  in  the  substance  of  any  paper,  would,  according  to  the  pre- 
ens contained  in  any  such  Act,  be  guilty  of  felony,  and  would  before  the  passing 
lie  said  Act  of  the  first  year  of  King  William  the  Fourth  have  been  liable  to  suffer 
:h  as  a  felon ;  then,  and  in  each  of  the  several  cases  aforesaid,  if  any  person  shall 
r  the  commencement  of  this  Act  be  convicted  of  any  such  felony  as  is  hereinbefore 
lis  section  mentioned,  oi'of  aiding,  abetting,  counselling,  or  procuring  the  commis- 
thereof,  and  the  same  shall  not  be  punishable  under  any  of  the  other  provisions 
his  Act.  every  such  person  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
:  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years — or  to  be 
risoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
i  or  without  solitary  confinement. 

9.  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal  in  the 
md  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the  same 
iner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and  every 
ssory  after  the  fact  to  any  felony  punishable  under  this  Act  shall  on  conviction 
iable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement; 
every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any 
Jemeanor  punishable  under  this  Act  shall  be  liable  to  be  proceeded  against,  in- 
ed,  and  punished  as  a  principal  offender. 

0.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed 
lin  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to 
»ffence8  of  the  same  nature  and  liable  to  the  same  punishments  as  if  they  had 
1  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
lired  of,  tried,  and  determined  in  any  county  or  place  in  England  or  Ireland  in 
ch  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in 
■eepectfl  as  if  they  had  been  actually  committed  in  that  county  or  place ;  and  in 
indictment,  for  any  such  offence,  or  for  being  an  accessory  to  such  an  offence, 
veDuc  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  committed  in 
1  county  or  place,  and  the  offence  shall  be  averred  to  have  been  committed  on 
e  high  seas :"  provided,  that  nothing  herein  contained  shall  alter  or  affect  any 
he  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval  forces. 

1.  W^henever  any  person  shall  be  convicted  of  a  misdemeanor  under  this  Act  it 
1  be  lawful  for  the  court,  if  it  shall  think  fit,  in  addition  to  or  in  lieu  of  any  of 
punishments  by  this  Act  authorized,  to  fine  the  offender,  and  to  require  him  to 
$r  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping 
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iustrunientj  matter,  or  thing  whatsoever,  or  for  using  or  having  the  unlawfbl  costodj 
or  possession  of  any  plate  or  other  material  upon  which  the  whole  or  anyptittf 
any  iinstrument,  matter,  or  thing  whatsoever  shall  have  heen  engraved  or  iiade,or 
for  having  the  unlawful  custody  or  possession  of  any  paper  upon  which  the  whole 
or  any  part  of  any  instrument,  matter,  or  thing  whatsoever  shall  have  been  made  or 
printed,  it  shall  he  sufficient  to  describe  such  instrument,  matter,  or  thing  by  tnj 
name  or  designation  by  which  the  same  may  be  usually  known,  without  8ettin<|^  cot 
any  copy  or  fac-simile  of  the  whole  or  any  part  of  such  instrument,  matter,  or 
thing. 

44.  It  shall  be  sufficient,  in  any  indictment  for  forging,  altering,  uttering,  offering, 
disposing  of,  or  putting  oflf  any  instrument  whatsoever,  where  it  shall  be  necessiiy 
to  allege  an  intent  to  defraud,  to  allege  that  the  party  accused  did  the  act  with 
intent  to  defraud,  without  alleging  an  intent  to  defraud  any  particular  person;  ind 
on  the  trial  of  any  such  offence  it  shall  not  be  necessary  to  prove  an  intent  to 
defraud  any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party  a^ 
cused  did  the  act  charged  with  an  intent  to  defraud. 

45.  Where  the  having  any  matter  in  the  custody  or  possession  of  any  person  is  in 
this  Act  expressed  to  be  an  offi^ne^',  if  any  person  shall  have  any  such  aiatter  in  his 
personal  custody  or  possession,  or  shall  knowingly  and  wilfully  have  any  such  matter 
in  the  actual  custody  or  possession  of  any  other  person,  or  shall  knowingly  and  wil- 
fully have  any  such  matter  in  any  dwelling-house  or  other  building,  lodging,  apart- 
ment, field,  or  other  place,  open  or  inclosed,  whether  belonging  to  or  occupied  by 
himself  or  not,  and  whether  such  matter  shall  be  so  had  for  his  own  use  or  for  the 
use  or  benefit  of  another,  every  such  person  shall  be  deemed  and  taken  to  have  sneh 
matter  in  his  custody  or  possession  within  the  meaning  of  this  Act. 

4G.  If  it  shall  be  made  to  appear  by  information  on  oath  or  affirmation  before  a 
justice  of  the  peace,  that  there  is  reasonable  cause  to  believe  that  any  person  has  in 
his  custody  or  possession,  without  lawful  authority  or  excuse,  any  note  or  bill  of  the 
*l       1  governor  and  company  of  the  *Bank  of  England  or  Ireland,  or  of  any  body 

^^-^  corporate,  company,  or  person  carrying  on  the  business  of  bankers,  or  any 
frame,  mould,  or  implement  for  making  paper  in  imitation  of  the  paper  used  fur 
such  notes  or  bills,  or  any  such  paper,  or  any  plate,  wood,  stone,  or  other  material 
having  thereon  any  words,  forms,  devices,  or  characters  capable  of  producing  or 
intended  to  produce  the  impression  of  any  such  note  or  bill,  or  any  part  thereof,  or 
any  tool,  implement,  or  material  used  or  employed  or  intended  to  be  used  or  em- 
ployed in  or  about  any  of  the  operations  aforesaid,  or  any  forged  security,  document, 
or  instruuicut  whatsoever,  or  any  machinery,  frame,  mould,  plate,  die,  seal,  paper,  or 
other  matter  or  thing  used  or  employed  or  intended  to  bo  used  or  employed  in  tbe 
forgery  of  any  security,  document,  or  instrument  whatsoever,  such  justice  may,  if  he 
think  fit,  grant  a  warrant  to  search  for  the  same,  and  if  the  same  shall  he  found 
upon  such  search,  it  shall  be  lawful  to  seize  and  carry  the  same  before  some  justice 
of  the  county  or  place,  to  be  by  him  disposed  of  according  to  law;  and  all  such 
matters  and  things  so  seized  as  aforesaid  shall  by  order  of  the  court  where  any  snch 
offiinder  shall  be  tried,  or  in  case  there  shall  be  no  such  trial,  then  by  order  of  some 
justice  of  the  peace,  be  defaced  and  destroyed  or  otherwise  disposed  of  as  sodi 
court  or  justice  shall  direct. 

47.  Whosoever  shall,  afler  the  commencement  of  this  Act,  be  convicted  of  any 
offijnce  which  shall  have  been  subjected  by  any  Act  or  Acts  to  the  same  pains  and 
penalties  as  are  imposed  by  the  Act  passed  in  the  fifth  year  of  the  reign  of  Queen 
Elizabeth,  intituled,  ''An  Act  against  forgers  of  false  deeds  and  writings,'"  for  any  of 
the  oifences  first  enumerated  in  the  said  Act,  shall  be  guilty  of  feloqy,  and  shall,  io 
lieu  of  such  pains  and  penalties,  be  liable,  at  the  dL«crction  of  the  court,  to  be  kept 
in  penal  servitude  for  any  torm  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement. 

48.  Where  by  any  Act  now  in  force  any  person  falsely  making,  forging,  counter- 
feiting, erasing,  or  altering  any  matter  whatsoever,  or  uttering,  publishing,  offerings 
disposing  of,  putting  away,  or  making  use  of  any  matter  whatsoever,  knowing  the 
same  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered,  or  any 
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CrsoD  dcmandiDg  or  endeavoriDg  to  receive  or  have  aDything,  or  to  do  or  cause  to 
done  any  act,  upon  or  by  virtue  of  any  matter  whatsoever,  knowing  such 
Batter  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or  altered,  would, 
Mcording  to  the  provisions  contained  in  any  such  Act.  be  guilty  of  felony,  and 
would,  before  the  passing  of  the  Act  of  thft  first  year  of  King  William  the  Fourth. 
chapter  sixty-six,  have  been  liable  to  suffer  death  as  a  felon ;  or  where  by  any  Act 
now  in  force  any  person  falsely  personating  another,  or  falsely  acknowledging  any- 
thing in  the  name  of  another,  or  falsely  representing  any  other  person  than  the  real 
party  to  be  such  real  party,  or  wilfully  making  a  false  entry  in  any  book,  account, 
or  document,  or  in  any  manner  wilfully  falsifying  any  part  of  any  book,  account,  or 
document,  or  wilfully  making  a  transfer  of  any  stock,  annuity,  or  fund  in  the  name 
of  any  person  not  being  the  owner  thereof,  or  knowingly  taking  any  false  oath,  or 
koowingly  making  any  false  affidavit  or  false  affirmation,  or  demanding  or  receiving 
SDy  money  or  other  thing  by  virtue  of  any  probate  or  letters  of  administration, 
knowing  the  will  on  which  such  probate  shall  have  been  obtained  to  have  been  false 
or  forged,  or  knowing  such  probate  or  letters  of  administration  to  have  been 
obtained  by  means  of  any  false  oath  or  false  affirmation,  would,  according  to  the 
provisions  contained  in  any  such  Act,  be  guilty  of  felony,  and  would  before  the 
pissing  of  the  said  Act  of  the  first  year  of  King  William  the  Fourth  have  been 
liable  to  suffer  death  as  a  felon  ;  or  where  by  any  Act  now  in  force  any  person 
making  or  using,  or  knowingly  having  in  his  custody  or  possession,  any  frame, 
mould,  or  instrument  for  the  making  of  paper,  with  certain  words  ^visible  in  p^. 
the  substance  thereof^  or  any  person  making  ^ch  paper  or  causing  certain  ^ 
words  to  appear  visible  in  the  substance  of  any  paper,  would,  according  to  the  pro- 
visions contained  in  any  such  Act,  be  guilty  of  felony,  and  would  before  the  passing 
of  the  said  Act  of  the  first  year  of  King  William  the  Fourth  have  been  liable  to  suffer 
death  as  a  felon  ;  then,  and  in  each  of  the  several  cases  aforesaid,  if  any  person  shall 
after  the  commencement  of  this  Act  be  convicted  of  any  such  felony  as  is  hereiubefore 
in  this  section  mentioned,  oi'of  aiding,  abetting,  counselling,  or  procuring  the  commis- 
sion there<jf,  and  the  same  shall  not  be  punishable  under  any  of  the  other  provisions 
of  this  Act.  every  such  person  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement. 

49.  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal  in  the 
aecond  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and  every 
aecesBory  after  the  fact  to  any  felony  punishable  under  this  Act  shall  on  conviction 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement; 
and  every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any 
misdemeanor  punishable  under  this  Act  shall  be  liable  to  be  proceeded  against,  in- 
dicted, and  punished  as  a  principal  offender. 

50.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to 
be  offences  of  the  same  nature  and  liable  to  the  same  punishments  as  if  they  had 
been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  any  county  or  place  in  England  or  Ireland  in 
which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in 
ill  respects  as  if  they  had  been  actually  committed  in  that  county  or  place ;  and  in 
any  indictment,  for  any  such  offence,  or  for  being  an  accessory  to  such  an  offence, 
the  venae  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  committed  in 
such  county  or  place,  and  the  offence  shall  be  averred  to  have  been  committed  on 
"the  high  seas:"  provided,  that  nothing  herein  contained  shall  alter  or  affect  any 
of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval  forces. 

51.  Whenever  any  person  shall  be  convicted  of  a  misdemeanor  under  this  Act  it 
ikall  be  lawful  for  the  court,  if  it  shall  think  fit,  in  addition  to  or  in  lieu  of  any  of 
the  puiiishmeDts  by  this  Act  authorized,  to  fine  the  offender,  and  to  re(]uire  him  to 
Mter  ioto  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping 
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the  peace  and  being  of  good  behavior ;  and  in  all  cases  of  felonies  in  this  Act  men- 
tioned it  shall  be  lawful  for  the  coart,  if  it  shall  think  fit,  to  require  the  offender  to 
enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping 
the  peace,  in  addition  to  any  of  the  punishments  by  this  Act  authorized  :  provided, 
that  no  person  shall  be  imprisoned  under  this  clause  for  not  finding  sureties  for  any 
period  exceeding  one  year. 

52.  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded  for 
any  offence  under  this  Act,  the  court  may  sent-enoe  the  offender  to  be  imprisoned, 
or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or  house  of  eor- 
rection. 

53.  Whenever  solitary  confinement  may  be  awarded  for  any  offence  under  this 
Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary  confinement  for  any 
portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment  with  hard  labor,  not 
exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months  in  any  one 
year. 

54.  The  court  before  which  any  indictable  misdemeanor  against  this  Act  shall  be 
3i.i       ..^    prosecuted  or  tried  may  allow  the  costs  of  the  prosecution- '*'in  the  aame 

-'  manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of  auch 
costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and  repaid, 
upon  the  same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

55.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except  as  otherwiae 
hereinbefore  expressly  provided. 

56.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  November,  one 
thousand  eight  hundred  and  sixty-one. 

24  &  25  Vict.  c.  99. 

An  Act  to  cmxsoUdate  and  amend  the  Statute  Law  of  the  United  Kingdom  agavui 

Offences  relating  to  the  Coin,* 

[6^A  August,  1861.] 

"  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of  the  United 
Kingdom  against  offences  relating  to  the  coin  :'*  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  Parliament  assemUed,  and  by 
the  authority  of  the  same,  as  follows : — 

1.  In  the  interpretation  of  and  for  the  purposes  of  this  Act,  the  expression  "the 
Queen's  current  gold  or  silver  coin ''  shall  include  any  gold  or  silver  coin  coined  in 
any  of  Her  Majesty's  mints,  or  lawfully  current,  by  virtue  of  any  proclamation  or 
otherwise,  in  any  part  of  Her  Majesty's  dominions,  whether  within  the  United 
Kingdom  or  otherwise ;  and  the  expression  ^*  the  Queen's  copper  coin  "  shall  include 
any  copper  coin  and  any  coin  of  bronze  or  mixed  metal  coined  in  any  of  Her 
Majesty's  mints,  or  lawfully  current,  by  virtue  of  any  proclamation  or  otherwise,  in 
any  part  of  Her  Majesty's  said  dominions ;  and  the  expression  '^  false  or  ooonterfeii 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin  "  shall  include  any  of  the  current  coin  which  shall  have 
been  gilt,  silvered,  washed,  colored,  or  cased  over,  or  in  any  manner  altered,  so  aato 
resemble,  or  be  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  ear- 
rent  coin  of  a  higher  denomination  ;  and  the  expression  ^^  the  Queen's  current  coin" 
shall  include  any  coin  coined  in  any  of  Her  Majesty's  mints,  or  lawfully  current,  by 
virtue  of  any  proclamation  or  otherwise,  in  any  part  of  Her  Majesty's  said  domin- 
ions, and  whether  made  of  gold,  silver,  copper,  bronze,  or  mixed  metal ;  and  where 
the  having  any  matter  in  the  custody  or  possession  of  any  person  is  mentioned  in 
this  Act,  it  shall  include,  not  only  the  having  of  it  by  himself  in  his  personal 
custody  or  possession,  but  also  the  knowingly  and  wilfully  having  it  in  the  actual 
custody  or  possession  of  any  other  person,  and  also  the  knowingly  and  wilfollj 
having  it  in  any  dwelling-house  or  other  building,  lodging,  apartment,  field,  or  other 
place,  open  or  inclosed,  whether  belonging  to  or  occupied  by  himself  or  not,  and 
whether  such  matter  shall  be  so  had  for  his  own  um  or  benefit  or  for  that  of  ibJ 
other  person. 
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2.  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resembling  or  apparently 
Dtended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  shall,  in 
Sngland  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
iffenoe,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
M  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to 
fe  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
ind  with  or  without  solitary  confinement. 

3.  Whosoever  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of 
irodncing  the  color  or  appearance  of  gold  or  of  silver,  or  by  any  means  whatsoever, 
rash,  case  over,  or  color  any  coin  whatsoever  ^resembling  or  apparently  p^, 
nteDded  to  resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  *■ 

)oin ;  or  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of  producing 
lie  color  or  appearance  of  gold  or  of  silver,  or  by  any  means  whatsoever,  wash,  case  over, 
>r  color  any  piece  of  silver  or  copper,  or  of  coarse  gold  or  coarse  silver,  or  of  any 
netal  or  mixture  of  metals  respectively,  being  of  a  fit  size  and  figure  to  be  coined, 
ind  with  intent  that  the  same  shall  be  coined  into  false  and  counterfeit  coin  resemb- 
ing  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold 
)r  flilver  coin ;  or  shall  gild,  or  shall,  with  any  wash  or  materials  capable  of  pro- 
InciDg  the  color  or  appearance  of  gold,  or  by  any  means  whatsoever,  wash,  case  over, 
)r  color  any  of  the  Queen's  current  silver  coin,  or  file  or  in  any  manner  alter  such 
x)in,  with  intent  to  make  the  same  resemblo  or  pass  for  any  of  the  Queen's  current 
^Id  coin ;  or  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials  capable  of  pro- 
lucing  the  color  or  appearance  of  gold  or  silver,  or  by  any  means  whatsoever,  wash, 
3888  over,  or  color  any  of  the  Queen's  current  copper  coin,  or  file  or  in  any  manner 
liter  such  coin,  with  intent  to  make  the  same  resemble  or  pass  for  any  of  the 
[Queen's  current  gold  or  silver  coin,  shall,  in  England  and  Ireland  be  guilty  of  felony, 
md  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for 
my  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

4.  Whosoever  shall  impair,  diminish,  or  lighten  any  of  the  Queen's  current  gold 
DT  silver  coin,  with  intent  that  the  coin  so  impaired,  diminished,  or  lightened  may 
paas  for  the  Queen's  current  gold  or  silver  coin,  shall,  in  England  and  Ireland,  be 
^ty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
hereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
Tor  any  term  not  exceeding  fourteen  years  and  not  less  than  three  years — or  to  be 
impnsoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
irith  or  without  solitary  confinement. 

5.  Whosoever  shall  unlawfully  have  in  his  custody  or  possession  any  filings  or  clip- 
pings, or  any  gold  or  silver  bullion,  or  any  gold  or  silver  in  dust,  solution,  or  otherwisey 
irhich  shall  have  been  produced  or  obtained  by  impairing,  diminishing,  or  lightening 
loy  of  the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  have  been  so 
produced  or  obtained,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Soodand  of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
sefcn  years  and  not  less  than  three  years^-or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
fbement. 

6.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
Hi  the  party  accused),  shall  buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell, 
'eoeiTe,  pay,  or  put  off,  any  false  or  counterfeit  coin  resembling  or  apparently 
atended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin  at  or 
or  a  lower  rate  of  value  than  the  same  imports  or  was  apparently  intended  to 
mpoit,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high 
Hme  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
be  eoart^  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
em,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
mtd  labor,  and  with  or  without  solitary  confinement ;  and  in  any  indictment  for 
Hy  Meh  offsooe  as  in  this  section  aforesaid  it  shall  be  sufficient  to  allege  that  the 
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^,  .  -.  party  accused  did  buy,  sell,  receive,  pay,  or  put  off,  or  did  offer  to  buy,  sell, 
-'  receive,  pay,  or  put  off,  the  false  or  counterfeit  *coin  at  or  for  a  lower  rate 
or  value  than  the  same  imports  or  was  apparently  intended  to  import,  without 
alleging  at  or  for  what  rate,  price,  or  value  the  same  was  bought,  sold,  received,  ptid, 
or  put  off,  or  offered  to  be  bought,  sold,  received,  paid,  or  put  off. 

7.  Whosoever  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on 
the  party  accused),  shall  import  or  receive  into  the  United  Kingdom  from  beyond 
the  seas  any  false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  Queen's  current  gold  and  silver  coin,  knowing  the  same  to  be 
false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scot- 
land of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  yfean, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

8.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on 
the  party  accused),  shall  export,  or  put  on  board  any  ship,  vessel,  or  boat  for  the 
purpose  of  being  exported  from  the  United  Kingdom,  any  false  or  counterfeit  coin, 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  correot 
coin,  knowing  the  same  to  be  false  or  counterfeit,  shall  in  England  and  Ireland  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  impnsoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

9.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  resemb- 
ling or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold 
or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall,  in  England  and  Irebnd, 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  one  year,  with  or  without  hard  labor,  and  with  or  without  soli- 
tary confinement. 

10.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  resemb- 
ling or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold 
or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  shall,  at  the  timeof 
such  tendering,  uttering,  or  putting  off,  have  in  his  custody  or  possession,  besides 
the  false  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  any  other  piece  of  false 
or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin,  or  shall,  either  on  the  day  of  such  tendering, 
uttering,  or  putting  off,  or  within  the  space  of  ten  days  then  next  ensuing,  tender, 
utter,  or  put  off  any  false  or  counterfeit  coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the 
same  to  be  false  or  counterfeit,  shsdl,  in  England  and  Ireland,  be  guilty  of  a  misde- 
meanor, and  in  Scotland  of  a  crime  and  offence,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement 

11.  Whosoever  shall  have  in  his  custody  or  possession  three  or  more  pieces  of 
false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  be  &]se  or 
counterfeit,  and  with  intent  to  utter  or  put  off  the  same  or  any  of  them,  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  snd 
offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  fritbont 
solitary  confinement. 

*lxx  1  *^^*  Whosoever,  having  been  convicted,  either  before  or  after  the 
^  passing  of  this  Act,  of  any  such  misdemeanor  or  crime  and  offence  as  in 
any  of  the  last  three  preceding  sections  mentioned,  or  of  any  felony  or  high  crim« 
and  offence  against  this  or  any  former  Act  relating  to  the  coin,  shall  afterwards 
commit  any  of  the  misdemeanors  or  crimes  and  offences  in  any  of  the  said  8ecti<«8 
mentioned,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  id  Scotland  of  a 
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liigh  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
)f  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
fears, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
[lard  labor,  and  with  or  without  solitary  confinement. 

13.  Whosoever  shall,  with  intent  to  defraud,  tender,  utter,  or  put  off  as  or  for 
my  of  the  Queen's  current  gold  or  silver  coin,  any  coin  not  being  such  current  gold 
)r  silver  coin,  or  any  medal  or  piece  of  metal  or  mixed  metals,  resembling  in  size, 
figure,  and  color  the  current  coin  as  pr  for  which  the  same  shall  be  so  tendered, 
ittered,  or  put  off,  such  coin,  medal,  or  piece  of  metal  or  mixed  metals  so  tendered, 
ittered,  or  put  off,  being  of  less  value  than  the  current  coin  as  or  for  which  the 
»me  shall  be  so  tendered,  uttered,  or  put  off,  shall,  in  England  and  Ireland,  be 
^ilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
my  term  not  exceeding  one  year,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

14.  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current  copper  coin ;  and  who- 
soever, without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie  on  the  party 
&ccnsed),  shall  knowingly  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or 
buy  or  sell,  or  have  in  his  custody  or  possession,  any  instrument,  tool,  or  engine 
adapted  and  intended  for  the  counterfeiting  any  of  the  Queen's  current  copper  coin; 
or  shall  buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put 
off,  any  false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  Queen's  current  copper  coin,  at  or  for  a  lower  rate  or  value  than 
the  same  imports  or  was  apparently  intended  to  import,  shall,  in  England  and  Ire- 
land, be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitary  confinement. 

15.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  resemb- 
ling or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current 
copper  coin,  knowing  the  same  to  be  false  or  counterfeit,  or  shall  have  in  his  custody 
or  possession  three  or  more  pieces  of  false  or  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current  copper  coin,  knowing 
the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter  or  put  off  the  same  or 
any  of  them,  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in 
Scotland  of  a  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  one  year,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement. 

16.  Whosoever  shall  deface  any  of  the  Queen's  current  gold,  silver,  or  copper 
coin,  by  stamping  thereon  any  names  or  words,  whether  such  coin  shall  or  shall  not 
be  thereby  diminished  or  lightened,  shall,  in  England  and  Ireland,  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  a  crime  and  ofiience,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
exceeding  one  year,  with  or  without  hard  labor. 

*17.  No  tender  of  payment  in  money  made  in  any  gold,  silver,  or  copper  j-^i 
coin  so  defaced  by  stamp! ug  as  in  the  last  preceding  section  mentioned  *- 
shall  be  allowed  to  be  a  legal  tender ;  and  whosoever  shall  tender,  utter,  or  put  off 
any  coin  so  defaced  shall,  on  conviction  thereof  before  two  justices,  be  liable  to  for- 
feit and  pay  any  sum  not  exceeding  forty  shillings :  provided,  that  it  shall  not  be 
lawful  for  any  person  to  proceed  for  any  such  last-mentioned  penalty  without  the 
consent,  in  England  or  Ireland,  of  Her  Majesty's  attorney-general  for  England  or 
Ireland  respectively,  or  in  Scotland  of  the  lord  advocate. 

18.  Whosoever  shall  make  or  counterfeit  any  kind  of  coin  not  being  the  Queen's 
current  gold  or  silver  coin,  but  resembling  or  apparently  intended  to  resemble  or 
paw  for  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country,  shall,  in  England 
and  Irebnd,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  beinc 
coovicCed  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  .penu 
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servitude  for  any  term  not  exceediDg  seven  years  and  not  less  than  three  years,— or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement. 

19.  Whosover,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  bring  or  receive  into  the  United  Kingdom  any  such 
false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country,  knowing  the  same 
to  be  false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing seven  years  and  not  less  than  three  years — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitarj 
confinement. 

20.  Whosoever  shall  tender,  utter,  or  put  off  any  such  false  or  counterfeit  coin 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of 
any  foreign  prince,  state,  or  country,  knowing  the  same  to  be  false  or  counterfeit, 
shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  six  months,  with  or  without 
hard  labor. 

21.  Whosoever,  having  been  so  convicted  as  in  the  last  preceding  section  men- 
tioned, shall  afterwards  commit  the  like  offence  of  tendering,  uttering,  or  putting 
off  any  such  false  or  counterfeit  coin  as  aforesaid,  knowing  the  same  to  be  false  or 
counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in 
Scotland  of  a  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement;  and  whofloever, 
having  ][)een  so  convicted  of  a  second  offence,  shall  afterwards  commit  the  Hhe 
offence  of  tendering,  uttering,  or  putting  off  any  such  false  or  counterfeit  coin  as 
aforesaid,  knowing  the  same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland, 
be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitade 
for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confinement. 

22.  Whosoever  shall  falsely  make  or  counterfeit  any  kind  of  coin  not  being  the 
Queen's  current  coin,  but  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  copper  coin,  or  any  other  coin  made  of  any  metal  or  mixed  metals  of  less  value 
than  the  silver  coin  of  any  foreign  prince,  state,  or  country,  shall,  in  England  and 
^«         ..-.   Ireland,  be  guilty  of  a  '''misdemeanor,  and  in  Scotland  of  a  crime  and 

^  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  for  the  first  offence  to  be  imprisoned  for  any  term  not  exceeding  one  year, 
and  for  the  second  offence  to  be  kept  in  penal  servitude  for  any  term  not  exce^liog 
seven  years  and  not  less  than  three  years,— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement. 

23.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  he 
on  the  party  accused),  shall  have  in  his  custody  or  possession  any  greater  number  of 
pieces  than  five  pieces  of  false  or  counterfeit  coin  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or 
country,  or  any  such  copper  or  other  coin  as  in  the  last  preceding  section  mentioned, 
shall,  on  conviction  thereof  before  any  justice  of  the  peace,  forfeit  and  loose  all  auch 
false  and  counterfeit  coin,  which  shall  be  cut  in  pieces  and  destroyed  by  order  of 
such  justice,  and  shall  for  every  such  offence  forfeit  and  pay  any  sum  of  money  not 
exceeding  forty  shillings  nor  less  than  ten  shillings  for  every  such  piece  of  false  and 
counterfeit  coin  which  shall  be  found  in  the  custody  or  possession  of  such  person, 
one  moiety  to  the  informer,  and  the  other  moiety  to  the  .poor  of  the  parish  where 
such  offence  shall  be  committed  ;  and  in  case  any  such  penalty  shall  not  be  forth- 
with paid  it  shall  be  lawful  for  any  such  justice  to  commit  toe  person  who  shall 
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tiaire  been  adjudged  to  pay  the  same  to  the  common  gaol  or  house  of  correction, 
there  to  be  kept  to  hard  labor  for  the  space  of  three  months,  or  until  such  penalty 
shall  be  paid. 

24.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
on  the  party  accused),  shall  knowingly  make  or  mend,  or  begin  or  proceed  to  make 
or  mend,  or  buy  or  sell,  or  have  in  his  custody  or  possession,  any  puncheon,  counter 
puncheon,  matrix,  stamp,  die,  pattern,  or  mould,  in  or  upon  which  there  shall  be 
made  or  impressed,  or  which  will  make  or  impress,  or  which  shall  be  adapted  and 
intended  to  make  or  impress,  the  figure,  stamp,  or  apparent  resemblance  of  both  or 
sither  of  the  sides  of  any  of  the  Queen's  current  gold  or  silver  coin,  or  of  any  coin 
of  any  foreign  prince,  state,  or  country,  or  any  part  or  parte  of  both  or  either  of 
such  sides ;  or  shall  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  shall 
bay  or  sell,  or  have  in  his  custody  or  possession,  any  edger,  edging  or  other  tool, 
Dollar,  instrument,  or  engine  adapted  and  intended  for  the  marking  of  coin  round  the 
edges  with  letters,  grainings,  or  other  marks  or  figures  apparently  resembling  those 
on  the  edges  of  any  such  coin  as  in  this  section  aforesaid,  knowing  the  same  to  be 
90  adapted  and  intended  as  aforesaid  ;  or  shall  make  or  mend,  or  begin  or  proceed 
to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  his  custody  or  possession,  any  press 
for  coinage,  or  any  cutting  engine  for  cutting  by  force  of  a  screw  or  of  any  other 
contrivance,  round  blanks  out  of  gold,  silver,  or  other  metal  or  mixture  of  metals, 
or  any  other  machine,  knowing  such  press  to  be  a  press  for  coinage,  or  knowing 
Buch  engine  or  machine  to  have  been  used  or  to  be  intended  to  be  used  for  or  in 
order  to  the  false  making  or  counterfeiting  of  any  such  coin  as  in  this  section 
aforesaid,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  year8,^-or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor,  and  with  or  without  solitary  confinement, 

25.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  shall  lie 
30  the  party  accused),  shall  knowingly  convey  out  of  any  of  Her  Majesty's  minte 
my  puncheon,  counter  puncheon,  matrix,  stamp,  die,  pattern,  mould,  edger,  edging 
>r  other  tool,  collar,  instrument,  press,  or  engine  used  or  employed  in  or  about  the 
ioioing  of  coin,  or  any  useful  part  of  any  of  the  several  matters  aforesaid,  or  any 
oin,  bullion,  *metal,  or  mixture  of  metals,  shall,  in  England  and  Ireland,  p^i 

«  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  ofience,  and  being  ^ 
onvicted  thereof  shall  be  liable,  at  the  discretion  of  the   court,  to   be  kept  in 
enal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  im- 
risoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with 
r  without  solitary  confinement. 

„  26.  Where  any  coin  shall  be  tendered  as  the  Queen's  current  gold  or  silver  coin 
)  any  person  who  shall  suspect  the  same  to  be  diminished  otherwise  than  by  reason- 
ble  wearing,  or  to  be  icounterfeit,  it  shall  be  lawful  for  such  person  to  cut,  break, 
end,  or  deface  such  coin,  and  if  any  coin  so  cut,  broken,  bent,  or  defaced  shall 
ppear  to  be  diminished  otherwise  than  by  reasonable  wearing,  or  to  be  counterfeit, 
le  person  tendering  the  same  shall  bear  the  loss  thereof;  but  if  the  same  shall  be 
f  due  weight,  and  shall  appear  to  be  lawful  coin,  the  person  cutting,  breaking, 
ending,  or  defacing  the  same  is  hereby  required  to  receive  the  same  at  the  rato  it 
as  coined  for ;  and  if  any  dispute  shall  arise  whether  the  coin  so  cut,  broken,  bent,  or 
efaced  be  diminished  in  manner  as  aforesaid,  or  counterfeit,  it  shall  be  heard  and 
Dally  determined  in  a  summary  manner  by  any  justice  of  the  peace,  who  is  hereby 
mpowered  to  examine  upon  oath  as  well  the  parties  as  any  other  person,  in  order  to 
[ie  decision  of  such  dispute;  and  the  tellers  at  the  receipt  of  Her  Majesty's 
xcbequer,  and  their  deputies  and  clerks,  and  the  receivers-general  of  every  branch 
f  Her  Majesty's  revenue,  are  hereby  required  to  cut,  breaks  or  deface,  or  cause  to 
te  cat,  broken,  or  defaced  every  piece  of  counterfeit  or  unlawfully  diminished  gold 
nr  filTer  coin  which  shall  be  tendered  to  them  in  payment  of  any  part  of  Her 
Kajesty's  revenue. 

27.  If  any  person  shall  find  or  discover  in  any  place  whatever,  or  in  the  custody 
yt  poflsearion  of  any  person  having  the  same  without  law^l  authority  or  excuse,  any 
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false  or  counterfeit  coin,  resembliDg  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  gold,  silver,  or  copper  coin,  or  any  coin  of  any  foreign 
prince,  state,  or  country,  or  any  instrument,  tool,  or  engine  whatsoever,  adapted  and 
intended  for  the  counterfeiting  of  any  such  coin,  or  any  filings  or  clippings,  or  any 
gold  or  silver  bullion,  or  any  gold  or  silver  in  dust,  solution,  or  otherwise,  whldi 
shall  have  been  produced  or  obtained   by  diminishing  or  lightening  any  of  the 
Queen's  current  gold  or  silver  coin,  it  shall  be  lawful  for  the  person  so  finding  or 
discovering  and  he  is  hereby  required  to  seize  the  same,  and  to  carry  the  same 
forthwith  before  some  justice  of  the  peace ;  and  where  it  shall  be  proved,  on  Uie 
oath  of  a  credible  witness  before  any  justice  of  the  peace,  that  there  is  reasonable 
cause  to  suspect  that  any  person  has  been  concerned  in  counterfeiting  the  Queen's 
current  gold,  silver,  or  copper  coin,  or  any  such  foreign  or  other  coin  as  in  this  Act 
before  mentioned,  or  has  in  his  custody  or  possession  any  such  false  or  couDterfeit 
coin,  or  any  instrument,  tool,  or  engine  whatsoever  adapted  and  intended  for  the 
making  or  counterfeiting  of  any  such  coin,  or  any  other  machine  used  or  intended 
to  be  used  for  making  or  counterfeiting  any  such  coin,  or  any  such  filings,  dippings, 
or  bullion,  or  any  such  gold  or  silver  in  dust,  solution,  or  otherwise  as  aforesaid,  it 
shall  be  lawful  for  any  justice  of  the  peace,  by  warrant  under  his  hand,  to  cause  any 
place  whatsoever  and  belonging  to  or  in  the  occupation  or  under  the  control  of  such 
suspected  person  to  be  searched,  either  in  the  day  or  in  the  night,  and  if  any  sach 
false  or  counterfeit  coin,  or  any  such  instrument,  tool,  or  engine,  or  any  such  machine, 
or  any  such  filings,  clippings,  or  bullion,  or  any  such  gold  or  silver  in  dost,  solutioD, 
or  otherwise  as  aforesaid,  shall  be  found  in  any  place  so  searched,  to  cause  the  same 
to  be  seized  and  carried  forthwith  before  some  justice  of  the  peace;  and  whensoever 
any  such  false  or  counterfeit  coin,  or  any  such  instrument,  tool,  or  engine,  or  aoj 
such  machine,  or  any  such  filings,  clippings,  or  bullion,  or  any  such  gold  or  silver  in 
dust,  solution,  or  otherwise  as  aforesaid,  shall  in  any  case  whatsoever  be  seized  and 
^y       .  ^  carried  *bcfore  a  justice  of  the  peace,  he  shall,  if  necessary,  cause  the 
^  same   to   be  secured,  for  the  purpose   of  being  produced   in  evidence 
against  any  person  who  may  be  prosecuted  for  any  offence  against  this  Act;  and  all 
such  fiilse  or  counterfeit  coin,  and  all  instruments,  tools,  and  engines  adapted  and 
intended  for  the  making  or  counterfeiting  of  coin,  and  all  such  machines,  and  all 
such   filings,  clippings,  and  bullion,  and  all  such  gold  and  silver  in  dust,  solution, 
or  otherwise  as  aforesaid,  after  they  shall   have   been  produced   in  evidence,  or 
when  they  shall  have  been  seized,  and  shall  not  be  required  to  be  produced  in  evi- 
dence, shall  forthwith  be  delivered  up  to  the  officers  of  Her  Majesty's  mint,  or  to 
the  solicitors  of  Her  Majesty's  treasury,  or  to  any  person  authorized  by  them  to 
receive  the  same. 

28.  Where  any  person  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin 
in  one  county  or  jurisdiction,  and  shall  also  tender,  utter,  or  put  off  any  other  to 
or  counterfeit  coin  in  any  other  county  or  jurisdiction,  either  on  the  day  of  sucn 
first-mentioned  tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days 
next  ensuing,  or  where  two  or  more  persons,  acting  in  concert  in  different  counties 
or  jurisdictions,  shall  commit  any  offence  against  this  Act,  every  such  offender  may 
be  dealt  with,  indicted,  tried,  and  punished,  and  the  offence  laid  and  charged  to 
have  been  committed,  in  any  one  of  the  said  counties  or  jurisdictions,  in  the  same 
manner  in  all  respects  as  if  the  offence  had  been  actually  and  wholly  oonimitted 
within  such  one  county  or  jurisdiction. 

29.  Where,  upon  the  trial  of  any  person  charged  with  any  offence  against  this 
Act,  it  shall  be  necessary  to  prove  that  any  coin  produced  in  evidence  against  sach 
person  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove  the  same  to  be  to 
and  counterfeit  by  the  evidence  of  any  moneyer,  or  other  officer  of  Her  Majesty* 
mint,  but  it  shall  be  sufficient  to  prove  the  same  to  be  false  or  counterfeit  by  the 
evidence  of  any  other  credible  witness. 

30.  Every  offence  of  falsely  making  or  counterfeiting  any  coin,  or  of  buyingj 
selling,  receiving,  pjiying,  tendering,  uttering,  or  putting  off,  or  of  offering  to  bujf, 
sell,  receive,  pay,  utter,  or  put  off,  any  false  or  counterfeit  coin,  against  Uie  pw^*' 
sions  of  this  Act,  shall  be  deemed  to  bo  complete,  although  the  ooin  bo  mads  or 
counterfeited,  or  bought,  sold,  received,  paid,  tendered,  uttered,  or  pat  off,  or  offend 
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to  be  bought,  sold,  received,  paid,  uttered,  or  put  off,  shall  not  be  in  a  fit  state  to  be 
uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or  perfected. 

31.  It  shall  be  lawful  for  any  person  whatsoever  to  apprehend  any  person  who 
shall  be  found  committing  any  indictable  offence,  or  any  high  crime  and  offence,  or 
crime  and  offence  against  this  Act,  and  to  convey  or  deliver  him  to  some  peace 
officer,  constable,  or  officer  of  police,  in  order  to  his  being  conveyed  as  soon  as  rea- 
Bonably  may  be  before  a  justice  of  the  peace  or  some  other  proper  officer,  to  be  dealt 
with  according  to  law. 

32.  No  conviction  for  any  offence  punishable  on  summary  conviction  under  this 
Act  shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  into  any  of 
Her  Majesty's  Superior  Courts  of  Record ;  and  no  warrant  of  commitment  shall 
be  held  void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged  that 
the  party  has  been  convicted,  and  there  be  a  valid  conviction  to  sustain  the 
same. 

33.  All  actions  and  prosecutions  to  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  Act  shall,  in  England  or  Ireland,  be  laid  and  tried 
in  the  county  where  the  fact  was  committed,  and  shall,  in  England,  Ireland,  or 
Scotland,  be  commenced  within  six  months  afler  the  fact  committed,  and  not  other- 
wise ;  and  notice  in  writing  of  such  action  and  of  the  cause  thereof  shall  be  given  to 
the  defendant  or  defender  one  month  at  least  before  the  commencement  of  the 
action  ;  and  in  any  such  action  brought  in  England  or  Ireland  the  .defendant  may 
plead  the  general  issue,  and  give  this  Act  and  the  special  matter  in  ^evidence,  ^^ 
at  any  trial  to  be  had  thereupon,  and  in  Scotland  the  defender  may  insist  on  all  *- 
relevant  defences;  and  no  plaintiff  or  pursuer  shall  recover  in  any  such  action  if  tender 
of  sufficient  amends  shall  have  been  made  before  such  action  brought,  or  if  a  sufficient 
sum  of  money  shall  have  been  paid  into  court  afler  such  action  brought,  by  or  on 
behalf  of  the  defendant  or  defender ;  and  if,  in  England  or  Ireland,  a  verdict  shall 
pass  for  the  defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any 
such  action  afler  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment  shall  be 
given  against  the  plaintiff,  or  if,  in  Scotland,  the  verdict  shall  be  for  the  defender, 
or  if  the  pursuer  shall  abandon  the  action,  or  the  court  shall  dismiss  it  as  irrelevant 
or  improperly  laid,  in  every  such  case  the  defendant  or  defender  shall  recover  his 
fall  costs  as  between  attorney  and  client,  and  have  the  like  remedy  for  the  same  as 
any  defendant  or  defender  has  by  law  in  other  cases ;  and  though  a  verdict  shall  be 
given  for  the  plaintiff  or  pursuer  in  any  such  action,  such  plaintiff  or  pursuer  shall 
not  have  costs  against  the  defendant  or  defender,  unless  the  judge  before  whom  the 
trial  shall  be  shall  certify  his  approbation  of  the  action. 

34.  All  high  crimes  and  offences,  and  crimes  and  offences,  against  this  Act, 
which  may  be  committed  in  Scotland,  shall  be  proceeded  against  and  tried  according 
to  the  rules  and  procedure  of  the  criminal  law  of  Scotland  ;  and  all  proceedings  by 
this  Act  made  competent  before  any  justice  or  justices,  and  all  and  every  the  powers 
•nd  authorities  by  this  Act  given  to  or  conferred  upon  any  such  justice  or  justices, 
shall,  in  Scotland,  be  competent  before  and  may  be  exercised  by  any  sheriff,  magis- 
trate, or  justice  of  the  peace. 

35.  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal  in  the 
second  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable ;  and  every 
accessory  afler  the  fact  to  any  felony  punishable  under  this  Act  shall  be  liable,  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

36.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to 
be  offences  of  the  same  nature,  and  liable  to  the  same  punishments,  as  if  they  had 
been  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with,  in- 
quired of,  tried,  and  determined  in  any  county  or  place  in  England  or  Ireland  in 
which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all 
reBpects  as  if  the  same  had  been  actually  committed  in  that  county  or  place,  and  in 
any  indictment  for  any  such  offence,  or  for  being  an  accessory  to  any  such  offence, 
the  venae  in  the  margin  shall  be  the  same  as  if  such  offence  had  been  committed  in 
meh  ooonty  or  place,  and  the  offence  itself  shall  be  averred  to  have  been  com- 
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mitted  ^^  on  the  high  seas ;"  and  where  any  of  the  crimes  and  offences,  or  high 
crimes  and  offences  mentioned  in  this  Act,  shall  be  committed  at  sea,  and  the  Tewl 
in  which  the  same  shall  be  committed  shall  be  registered  in  Scotland,  or  touch  at 
any  part  thereof,  the  courts  of  criminal  law  of  Scotland  may  inqaire,  try,  and  deter- 
mine the  same  in  the  same  manner  as  if  such  crime  and  offence,  or  high  crime  and 
offence,  had  been  committed  in  Scotland :  provided,  that  nothing  herein  contained 
shall  alter  or  affect  any  of  the  laws  relating  to  the  government  of  Her  Majes^s 
land  or  naval  forces. 

37.  Where  any  person  shall  have  been  convicted  of  any  offence  against  this  Act,  or 
any  former  Act  relating  to  the  coin,  and  shall  afterwards  be  indicted  for  any  offenee 
against  this  Act  committed  subsequent  to  such  conviction,  it  shall  be  saflBciaot  in 
any  such  indictment,  after  charging  such  subsequent  offence,  to  state  the  snbstaDce 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  (he 
previous  offence ;  and  a  certificate  containing  the  substance  and  effect  only  (omitting 
^    .-,  the  formal  part)  of  the  indictment  and  conviction  for  the  ''"previous  offeooe, 

^  purporting  to  be  signed  by  the  clerk  of  the  court  or  other  officer  having  or 
purporting  to  have  the  custody  of  the  records  of  the  court  where  the  offender  was 
first  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon  proof  of  the 
identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  the  previoos  con- 
viction, without  the  proof  of  the  signature  or  official  character  or  authority  of  the 
person  appearing  to  have  signed  the  same,  or  of  his  custody  or  right  to  the  custody 
of  the  records  of  the  court,  and  for  every  such  certificate  a  fee  of  six  shillings  ind 
eightpence,  and  no  more,  shall  be  demanded  or  taken ;  and  the  proceedings  upon  any 
indictment  for  committing  any  offence  after  a  previous  conviction  or  convictions  shall 
be  as  follows;  (that  is  to  say),  the  offender  shall,  in  the  first  instance,  be  arraigned  upon 
so  much  only  of  the  indictment  as  charges  the  subsequent  offence,  and  if  he  plead  not 
guilty,  or  if  the  court  order  a  plea  of  not  guilty  to  be  entered  on  his  behalf,  the  jorj 
shall  be  charged,  in  the  first  instance,  to  inquire  concerning  such  subsequent  offence 
only ;  and  if  they  find  him  guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall 
then,  and  not  before,  be  asked  whether  he  had  been  previously  convicted  as  aUeged 
in  the  indictment,  and  if  he  answer  that  he  had  been  so  previously  convicted  the 
court  may  proceed  to  sentence  him  accordingly,  but  if  he  deny  that  he  had  been  so 
previously  convicted,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  snch 
question,  the  jury  shall  then  be  charged  to  inquire  concerning  such  previoos  con- 
viction or  convictions,  and  in  such  case  it  shall  not  be  necessary  to  swear  the  jorj 
again,  but  the  oath  already  taken  by  them  shall  for  all  purposes  be  deemed  to 
extend  to  such  last-mentioned  inquiry :  provided,  that  if  upon  the  trial  of  soy 
person  for  any  such  subsequent  offence  such  person  shall  give  evidence  of  his  good 
character,  it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evidence 
of  the  conviction  of  such  person  for  the  previous  offence  or  offences  before  such 
verdict  of  guilty  shall  be  returned,  and  the  jury  shall  inquire  concerning  soch  pre- 
vious conviction  or  convictions  at  the  same  time  that  they  inquire  concerning  soch 
subsequent  offence. 

38.  Whenever  any  person  shall  be  convicted  of  any  indictable  misdemeanor 
punishable  under  this  Act,  the  court  may,  if  it  shall  tliink  fit,  in  addition  to  or  in 
lieu  of  any  of  the  punishments  by  this  Act  authorized,  fine  the  offender,  and  require 
him  to  enter  into  his  own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace  and  being  of  good  behavior ;  and  in  case  of  any  felony  punish- 
able under  this  Act  the  court  may,  if  it  shall  think  fit,  require  the  offender  to  enter 
into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping  the 
peace,  in  addition  to  any  punishment  by  this  Act  authorized:  provided,  that  no 
person  shall  be  imprisoned  under  this  clause  for  not  finding  sureties  for  any  period 
exceeding  one  year. 

39.  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded  for 
any  indictable  offence  under  this  Act,  the  court  may  sentence  the  offender  to  he 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  oommon  gaol  or 
house  of  correction. 

40.  Whenever  solitary  confinement  may  be  awarded  for  any  offenoe  ondtf 
this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary  ooofinemefit 
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^r  any  portioD  or  portioDS  of  his  imprisonmeDt,  or  of  his  imprisonment  iii;ith  hard 
abor,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months  in 
loj  one  year. 

41.  £yery  offence  hereby  made  punishable  on  summary  conviction  may  be  prose- 
mted  in  England  in  the  manner  directed  by  the  Act  of  the  session  holden  in  the 
Seventh  and  twelfth  years  of  Queen  Victoria,  chapter  forty-three,  and  may  be  prose- 
mted  in  Ireland  before  two  or  more  justices  of  the  peace,  or  one  metropolitan  or 
stipendiary  magistrate,  in  the  manner  directed  by  the  Act  of  the  session  holden  in 
;lie  fourteenth  and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-three,  dr  in 
luoh  other  manner  as  may  be  directed  by  any  Act  that  may  be  passed  for  |-^  .. 
ike  purposes ;  and  all  provisions  contained  in  the  said  Acts  shall  be  appli-  *- 
sable  to  such  prosecutions  in  the  same  manner  as  if  they  were  incorporated  in  this 
Let :  provided,  that  nothing  in  this  Act  contained  shall  in  any  manner  alter  or 
ifiect  any  enactment  relating  to  procedure  in  the  case  of  any  ^offence  punishable  on 
mmmary  conviction  within  the  City  of  London  or  the  metropolitan  police  district, 
)r  the  recovery  or  application  of  any  penalty  or  forfeiture  for  any  such  offence. 

42.  In  all  prosecutions  for  any  offence  against  this  Act  in  England,  which  shall 
be  conducted  under  the  direction  of  the  solicitors  of  Her  Majesty's  treasury,  the 
soort  before  which  such  offence  shall  be  prosecuted  or  tried  shall  allow  the  expenses 
)f  the  prosecution  in  all  respects  as  in  cases  of  felony ;  and  in  all  prosecutions  for 
loy  such  offence  in  England  which  shall  not  be  so  conducted  it  shall  be  lawful  for 
mch  court,  in  case  a  conviction  shall  take  place,  but  not  otherwise,  to  allow  the 
expenses  of  the  prosecution  in  like  manner ;  and  every  order  for  the  payment  of 
inch  costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and 
repaid,  upon  the  same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of  felony. 

43.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  November,  one 
diousand  eight  hundred  and  sixty-one. 

24  &  25  Vict.  c.  100. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and  Ireland  relating 

to  Offences  against  the  Person, 

[6<A  August,  1861.] 

<«  Whereas  it  is  expedientN  to  consolidate  and  amend  the  statute  law  of  England 
lod  Ireland  relating  to  offences  against  the  person :''  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
ind  temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows : — 

Homicide, 

1.  Whosoever  shall  be  convicted  of  murder  shall  suffer  death  as  a  felon. 

2.  Upon  every  conviction  for  murder  the  court  shall  pronounce  sentence  of  death, 
ind  the  same  may  be  carried  into  execution,  and  all  other  proceedings  upon  such 
sentence  and  in  respect  thereof  may  be  had  and  taken,  in  the  same  manner  in  all 
respects  as  sentence  of  death  might  have  been  pronounced  and  carried  into  execu- 
tion, and  all  other  proceedings  thereupon  and  in  respect  thereof  might  have  been 
liad  and  taken,  before  the  passing  of  this  Act,  upon  a  conviction  for  any  other 
Pelooy  for  which  the  prisoner  might  have  been  sentenced  to  suffer  death  as  a  felon. 

3.  The  body  of  every  person  executed  for  murder  shall  be  buried  within  the 
precincts  of  the  prison  in  which  he  shall  have  been  last  confined  aft^r  conviction, 
ind  the  sentence  of  the  court  shall  so  direct. 

4.  All  persons  who  shall  conspire,  confederate,  and  agree  to  murder  any  person, 
fbether  he  be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,  and  whosoever  shall  solicit,  encourage,  persuade,  or  en- 
kaTor  to  persuade,  or  shall  propose  to  any  person,  to  murder  any  other  person, 
vhetlier  he  be  a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
iiereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penid  servitude 
!br  any  term  not  more  than  ten  and  not  less  than  three  years,— or  to  be  imprisoned 
br  aDj  term  not  exceeding  two  years,  with  or  without  hard  labor. 
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*xc"*l  ^'  ^^^^^'^^'^  ®^*^^  ^  convicted  of  maDslaughter  shall  be  liable,  at  *tbe 
^  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  tern 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  or  to  pay  such  fine  as  the  court  shall  award,  in 
addition  to  or  without  any  such  other  discretionary  punishment  as  aforesaid. 

6.  In  any  indictment  for  murder  or  manslaughter,  or  for  being  an  aocessoij  to 
any  murder  or  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner  in 
which  or  the  means  by  which  the  death  of  the  deceased  was  caused,  but  it  shall  be 
sufficient  in  any  indictment  for  murder  to  charge  that  the  defendant  did  felonioofllj, 
wilfully,  and  of  his  malice  aforethought  kill  and  murder  the  deceased ;  and  it 
shall  be  sufficient  for  any  indictment  for  manslaughter  to  charge  that  the  defendtot 
did  feloniously  kill  and  slay  the  deceased ;  and  it  shall  be  sufficient  in  any  indict- 
ment against  any  accessory  to  any  murder  or  manslaughter  to  charge  the  principal 
with  the  murder  or  manslaughter  (as  the  case  may  be)  in  the  manner  hereinbefoie 
specified,  and  then  to  charge  the  defendant  as  an  accessory  in  the  manner  heretofore 
used  and  accustomed. 

7.  No  punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shaD  kiH 
another  by  misfortune  or  in  his  own  defence,  or  in  any  other  manner  without  fek)oj. 

8.  Every  offence  which  before  the  commencement  of  the  Act  of  the  ninth  year 
of  King  George  the  Fourth,  chapter  thirty-one,  would  have  amounted  to  petit 
treason,  shall  be  deemed  to  be  murder  only,  and  no  greater  offence ;  and  all  persons 
guilty  in  respect  thereof,  whether  as  principals  or  as  accessories,  shall  be  dealt  with, 
indicted,  tried,  and  punished  as  principals  and  accessories  in  murder. 

9.  Where  any  murder  or  manslaughter  shall  be  committed  on  land  out  <^  the 
United  Kingdom,  whether  within  the  Queen's  dominions  or  without,  and  whedier 
the  person  killed  were  a  subject  of  Her  Majesty  or  not,  every  offence  committed  by 
any  subject  of  Her  Majesty,  in  respect  of  any  such  case,  whether  the  same  shall 
amount  to  the  offence  of  murder  or  of  manslaughter,  or  of  being  acceffiory  to 
murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  any  county  or  place  in  England  or  Ireland  in  which  such  person  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  sach 
offence  had  been  actually  committed  in  that  county  or  place :  provided,  that  nothing 
herein  contained  shall  prevent  any  person  from  being  tried  in  any  place  oat  of 
England  or  Ireland  for  any  murder  or  manslaughter  committed  out  of  England  or 
Ireland,  in  the  same  manner  as  such  person  might  have  been  tried  before  the  pass- 
ing of  this  Act. 

10.  Where  any  person,  being  feloniously  stricken,  poisoned,  or  otherwise  hurt 
upon  the  sea  or  at  any  place  out  of  England  or  Ireland,  shall  die  of  such  stroke, 
poisoning,  or  hurt  in  England  or  Ireland,  or  being  feloniously  stricken,  poisoned, 
or  otherwise  hurt  at  any  place  in  England  or  Ireland,  shall  die  of  such  stroke, 
poisoning,  or  hurt  upon  the  sea,  or  at  any  place  out  of  England  or  Ireland,  erery 
offence  committed  in  respect  of  any  such  case,  whether  the  same  shall  amount  to 
the  offence  of  murder  or  of  manslaughter,  or  of  being  accessory  to  murder  or  man- 
slaughter, may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  the 
county  or  place  in  England  or  Ireland  in  which  such  death,  stroke,  poisoning,  or 
hurt  shall  happen,  in  the  same  manner  in  all  respects  as  if  such  offence  had  been 
wholly  committed  in  that  county  or  place. 

Attempts  to  Murder, 

11.  Whosoever  shall  administer  to  or  cause  to  be  administered  to  or  to  be  tak^by 
any  person  any  poison  or  other  destructive  thing,  or  shall  by  any  means  whatsoever 
woimd  or  cause  any  grievous  bodily  harm  to  any  person,  with  intent  in  any  of  the 
3ic    .  ^  cases  aforesaid  to  commit  murder,  *shall  be  guilty  of  felony,  and  being  coi- 

^  victed  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  inpeow 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  f* 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

12.  Whosoever,  by  the  explosion  of  gunpowder  or  other  explosive  Bubettnoe,  shaD 
destroy  or  damage  any  building  with  intent  to  commit  murder,  shall  be  goikj  of 
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ny,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
De  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or 
le  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
with  or  without  solitary  confinement. 

3.  Whosoever  shall  set  fire  to  any  ship  or  vessel  or  any  part  thereof,  or  any  part 
he  tackle,  apparel,  or  furniture  thereof,  or  any  goods  or  chattels  being  therein, 
hall  cast  away  or  destroy  any  ship  or  vessel,  with  intent  in  any  of  such  cases  to 
imit  murder,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
he  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term 

less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
rs,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

4.  Whosoever  shall  attempt  to  administer  to  or  shall  attempt  to  cause  to  be 
linistered  to  or  to  be  taken  by  any  person  any  poison  or  other  destructive  thing, 
hall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger  or  in  any  other  manner, 
mpt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or  shall  attempt  to 
wUj  suffocate,  or  strangle  any  person,  with  intent,  in  any  of  the  cases  aforesaid, 
ommit  murder,  shall,  whether  any  bodily  injury  be  effected  or  not,  be  guilty  of 
ay,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
cept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be 
rifioned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
1  or  without  solitary  confinement. 

5.  Whosoever  shall,  by  any  means  other  than  those  specified  in  any  of  the  pre- 
ing  sections  of  this  Act,  attempt  to  commit  murder,  shall  be  guilty  of  felony, 

being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
t  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be 
risoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
1  or  without  solitary  confinement. 

Letters  threatening  to  Murder, 

6.  Whosoever  shall  maliciously  send,  deliver,  or  utter,  or  directly  or  indirectly 
(e  to  be  received,  knowing  the  contents  thereof,  any  letter  or  writing  threatening 
ill  or  murder  any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
1  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
n  not  exceeding  ten  years  and  not  less  than  three  years, — or  to  be  imprisoned 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
pping. 

Acta  causing  or  tending  to  cause  Danger  to  Life^  or  BodUy  Harm, 

7.  Whosoever  shall  unlawfully  and  maliciously  prevent  or  impede  any  person, 
ig  on  board  of  or  having  quitted  any  ship  or  vessel  which  ghall  be  in  distress,  or 
eked,  stranded,  or  cast  on  shore,  in  his  endeavor  to  save  his  life,  or  shall  unlaw- 

7  and  maliciously  prevent  or  impede  any  person  in  his  endeavor  to  save  the  life 
my  such  person  as  in  this  section  first  aforesaid,  shall  be  guilty  of  felony,  and 
Ig  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
pt  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, —    ^n^ 

0  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without    *- 

1  labor,  and  with  or  without  solitary  confinement. 

8.  Whosoever  shall  unlawfully  and  maliciously  by  any  means  whatsoever  wound 
cause  any  grievous  bodily  harm  to  any  person,  or  shoot  at  any  person,  or  by 
iring  a  trigger  or  in  any  other  manner,  attempt  to  discharge  any  kind  of  loaded 

8  at  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or 
.ble  any  person,  or  to  do  some  other  grievous  bodily  harm  to  any  person,  or  with 
Dt  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  any  person,  shall 
^Ity  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
ra,— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
i  labor,  and  with  or  without  solitary  confinement. 

9.  Any  gun,  pistol,  or  other  arms  which  shall  be  loaded  in  the  barrel  with  gun- 
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^xc*"l  ^'  ^^^^^^^^  B^fi^l  ^  convicted  of  manslaughter  shall  be  liable,  at  *\k% 
-'  discretion  of  the  coart,  to  be  kept  in  penal  servitude  for  life  or  for  any  ten 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor,  or  to  pay  such  fine  as  the  court  shall  awsurtl,  in 
addition  to  or  without  any  such  other  discretionary  punishment  as  aforesaid. 

6.  In  any  indictment  for  murder  or  manslaughter,  or  for  being  an  accessoiy  to 
any  murder  or  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner  in 
which  or  the  means  by  which  the  death  of  the  deceased  was  caused,  but  it  shall  be 
sufficient  in  any  indictment  for  murder  to  charge  that  the  defendant  did  felonionalj, 
wilfully,  and  of  his  malice  aforethought  kill  and  murder  the  deceased ;  aod  it 
shall  be  sufficient  for  any  indictment  for  manslaughter  to  charge  that  the  defendint 
did  feloniously  kill  and  slay  the  deceased ;  and  it  shall  be  sufficient  in  any  indict- 
ment against  any  accessory  to  any  murder  or  manslaughter  to  charge  the  principal 
vnth  the  murder  or  manslaughter  (as  the  case  may  be)  in  the  manner  herebbefare 
specified,  and  then  to  charge  the  defendant  as  an  accessory  in  the  manner  beretofine 
used  and  accustomed. 

7.  No  punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  IdS 
another  by  misfortune  or  in  his  own  defence,  or  in  any  other  manner  without  fekmy. 

8.  Every  offence  which  before  the  commencement  of  the  Act  of  the  ninth  yeir 
of  King  George  the  Fourth,  chapter  thirty-one,  would  have  amounted  to  pedt 
treason,  shall  be  deemed  to  be  murder  only,  and  no  greater  offence ;  and  all  penoos 
guilty  in  respect  thereof,  whether  as  principals  or  as  accessories,  shall  be  dealt  with, 
indicted,  tried,  and  punished  as  principals  and  accessories  in  murder. 

9.  Where  any  murder  or  manslaughter  shall  be  committed  on  land  out  of  the 
United  Kingdom,  whether  within  the  Queen's  dominions  or  without,  and  whether 
the  person  killed  were  a  subject  of  Her  Majesty  or  not,  every  offence  committed  hy 
any  subject  of  Her  Majesty,  in  respect  of  any  such  case,  whether  the  same  shall 
amount  to  the  offence  of  murder  or  of  manslaughter,  or  of  being  acce^ory  to 
murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried,  determined,  aod 
punished  in  any  county  or  place  in  England  or  Ireland  in  which  such  person  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  such 
offence  had  been  actually  committed  in  that  county  or  place :  provided,  that  nothing 
herein  contained  shall  prevent  any  person  from  being  tried  in  any  place  out  of 
England  or  Ireland  for  any  murder  or  manslaughter  committed  out  of  England  or 
Ireland,  in  the  same  manner  as  such  person  might  have  been  tried  before  the  pass- 
ing of  this  Act. 

10.  Where  any  person,  being  feloniously  stricken,  poisoned,  or  otherwise  hart 
upon  the  sea  or  at  any  place  out  of  England  or  Ireland,  shall  die  of  such  stroke, 
poisoning,  or  hurt  in  England  or  Ireland,  or  being  feloniously  stricken,  poisoned, 
or  otherwise  hurt  at  any  place  in  England  or  Ireland,  shall  die  of  such  stroke, 
poisoning,  or  hurt  upon  the  sea,  or  at  any  place  out  of  England  or  Ireland,  eveiy 
offence  committed  in  respect  of  any  such  case,  whether  the  same  shall  amonnt  to 
the  offence  of  murder  or  of  manslaughter,  or  of  being  accessory  to  murder  or  man- 
slaughter, may  be  dealt  with,  inquired  of,  tried,  determined,  and  pimbhed  in  the 
county  or  place  in  England  or  Ireland  in  which  such  death,  stroke,  poisoning,  or 
hurt  shall  happen,  in  the  same  manner  in  all  respects  as  if  such  offence  had  been 
wholly  committed  in  that  county  or  place. 

Attempts  to  Murder, 

11.  Whosoever  shall  administer  to  or  cause  to  be  administered  to  or  to  be  taken  by 
any  person  any  poison  or  other  destructive  thing,  or  shall  by  any  means  whatsoever 
wound  or  cause  any  grievous  bodily  harm  to  any  person,  with  intent  in  any  of  the 
*xc*v1  ^^^^®  aforesaid  to  commit  murder,  ♦shall  be  guilty  of  felony,  and  b«ng  coa- 

^  victed  thereof  shall  be  liable,  at  the  discretion  of  the  oourt,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  fof 
any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement. 

12.  Whosoever,  by  the  explosion  of  gunpowder  or  oth^  explosive  substance,  shall 
destroy  or  damage  any  building  with  intent  to  commit  murder,  shall  be  gaiiij  of 
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eloDj,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
o  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or 
io  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
md  with  or  without  solitary  coufinemeDt. 

13.  Whosoever  shall  set  fire  to  any  ship  or  vessel  or  any  part  thereof,  or  any  part 
9f  the  tackle,  apparel,  or  furniture  thereof,  or  any  goods  or  chattels  being  therein, 
or  shall  cast  away  or  destroy  any  ship  or  vessel,  with  intent  iu  any  of  such  cases  to 
Dommit  murder,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
fears,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement. 

14.  Whosoever  shall  attempt  to  administer  to  or  shall  attempt  to  cause  to  be 
administered  to  or  to  be  taken  by  any  person  any  poison  or  other  destructive  thing, 
ar  shall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger  or  in  any  other  manner, 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or  shall  attempt  to 
drown,  suffocate,  or  strangle  any  person,  with  intent,  in  any  of  the  cases  aforesaid, 
to  commit  murder,  shall,  whether  any  bodily  injury  be  effected  or  not,  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement. 

15.  Whosoever  shall,  by  any  means  other  than  those  specified  in  any  of  the  pre- 
ceding sections  of  this  Act,  attempt  to  commit  murder,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement. 

Letters  threatening  to  Murder, 

16.  Whosoever  shall  maliciously  send,  deliver,  or  utter,  or  directly  or  indirectly 
cause  to  be  received,  knowing  the  contents  thereof,  any  letter  or  writing  threatening 
to  kill  or  murder  any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  ten  years  and  not  less  than  three  years, — or  to  be  imprisoned 
hr  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  with- 
out solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

Acta  causing  or  tending  to  cause  Danger  to  Life^  or  Bodily  Harm, 

17.  Whosoever  shall  unlawfully  and  maliciously  prevent  or  impede  any  person, 
being  on  board  of  or  having  quitted  any  ship  or  vessel  which  ghall  be  in  distress,  or 
wrecked,  stranded,  or  cast  on  shore,  in  his  endeavor  to  save  his  life,  or  shall  unlaw- 
fully and  maliciously  prevent  or  impede  any  person  in  his  endeavor  to  save  the  life 
of  any  such  person  as  in  this  section  first  foresaid,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
*kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, —    ^^f, 

or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without    *■ 
hard  labor,  and  with  or  without  solitary  confinement. 

18.  Whosoever  shall  unlawfully  and  maliciously  by  any  means  whatsoever  wound 
or  cause  any  grievous  bodily  harm  to  any  person,  or  shoot  at  any  person,  or  by 
drawing  a  trigger  or  in  any  other  manner,  attempt  to  discharge  any  kind  of  loaded 
arms  at  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or 
disable  any  person,  or  to  do  some  other  grievous  bodily  harm  to  any  person,  or  with 
mteot  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  any  person,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
?eu8,-— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
Wd  labor,  and  with  or  without  solitary  confinement. 

19.  Any  gun,  pistol,  or  other  arms  which  shall  be  loaded  in  the  barrel  with  gun- 
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powder  or  any  other  explosive  sabstance,  and  ball,  shot,  slog,  or  other  destmctm 
material,  shall  be  deemed  to  be  loaded  arms  within  the  meaning  of  this  Act,  althon^ 
the  attempt  to  discharge  the  same  may  fail  from  want  of  proper  priming  or  hm 
any  other  cause. 

20.  Whosoever  shall  unlawfully  and  maliciously  wound  or  inflict  any  grierma 
bodily  harm  upon  any  other  person,  either  with  or  without  any  weapon  or  instm* 
ment,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  Ibble, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three 
vears, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  witlioat 
hard  labor. 

21.  Whosoever  shall,  by  any  means  whatsoever,  attempt  to  choke,  suffocate,  or 
strangle  any  other  person,  or  shall,  by  any  means  calculated  to  choke,  suffocate,  or 
strangle,  attempt  to  render  any  other  person  insensible,  unconscious,  or  incapable  of 
resistance,  with  intent  in  any  of  such  cases  thereby  to  enable  bimsi^  or  any  other 
person  to  commit,  or  with  intent  in  any  of  such  cases  thereby  to  assist  aoj  other 
person  in  committing,  any  indictable  offence,  shall  be  guilty  of  felony,  and  beiog 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  peoil 
servitude  for  life,  or  for  any  term  not  less  than  three  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

22.  Whosoever  shall  unlawfully  apply  or  administer  to  or  cause  to  be  taken  bj, 
or  attempt  to  apply  or  administer  to  or  attempt  to  cause  to  be  administered  to  or 
taken  by,  any  peraon,  any  chloroform,  laudanum,  or  other  stupefying  or  overpowering 
drug,  matter,  or  thing,  with  intent  in  any  of  such  cases  thereby  to  enable  himeetf 
or  any  other  person  to  commit,  or  with  intent  in  any  of  such  cases  thereby  to  uust 
any  other  person  in  committing  any  indictable  offence,  shall  bo  guilty  of  ielonj,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  n 
penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

23.  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause  to  be 
administered  to  or  taken  by  any  other  person  any  poison  or  other  destructive  or 
noxious  thing,  so  as  thereby  to  endanger  the  life  of  such  person,  or  so  as  thereby  to 
inflict  upon  such  person  any  grievous  bodily  harm,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  io  peoil 
servitude  for  any  term  not  exceeding  ten  years  and  not  less  than  three  years,— or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

24.  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause  to  be 
3ic      .-.  administered  to  or  taken  by  any  other  person  any  poison  or  other  destmctiTe 

•J  or  noxious  thing,  with  intent  to  injure,  aggrieve,  or  annoy  *sach  person,  ahiD 
bo  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  do- 
cretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,— or  to 
be  imprisoned  for  any  term  not  exceoding  two  years,  with  or  without  hard  labor. 

25.  If,  upon  the  trial  of  any  person  for  any  felony  in  the  last  but  one  preceding 
section  mentioned,  the  jury  shall  not  be  satisfied  that  such  person  is  guilty  thereof^ 
but  shall  be  satisfied  that  he  is  guilty  of  any  misdemeanor  in  the  last  preceding 
section  mentioned,  then  and  in  every  such  case  the  jury  may  acquit  the  accused  of 
such  felony,  and  find  him  guilty  of  such  misdemeanor,  and  thereupon  he  shall  be 
liable  to  be  punished  in  the  same  manner  as  if  convicted  upon  an  indictmeDt  for 
such  misdemeanor. 

26.  Whosoever,  being  legally  liable,  either  as  a  master  or  mistress,  to  provide  lor 
any  apprentice  or  servant  necessary  food,  clothing,  or  lodging,  shall  wilfully  and 
without  lawful  excuse  refuse  or  neglect,  to  provide  the  same,  or  shall  unlawfully  and 
maliciously  do  or  cause  to  be  done  any  bodily  harm  to  any  such  apprentice  or  Berranft, 
so  that  the  life  of  such  apprentice  or  servant  shall  be  endangered,  or  the  health  of 
such  apprentice  or  servant  shall  have  been  or  shall  be  likely  to  be  permaDentitj 
injured,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liaUe, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  withooft 
hard  labor. 

27.  Whosoever  shall  unlawfully  abandon  or  expose  any  child,  being  nndflr  the 
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ige  of  two  years,  whereby  the  life  of  such  child  shall  be  endangered,  or  the  health 
of  such  child  shall  have  been  or  shall  be  likely  to  be  permanently  injured,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tkm  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

28.  Whosoever  shall  unlawfully  and  maliciously,  by  the  explosion  of  gunpowder  or 
odier  explosive  substance,  burn,  maim,  disfigure,  disable,  or  do  any  grievous  bodily 
barm  to  any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liftble,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
.iro  years — with  or  without  hard  labor,  and  with  or  without  solitary  confinement, 
lod,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

29.  Whosoever  shall  unlawfully  and  maliciously  cause  any  gunpowder  or  other 
xplosive  substance  to  explode,  or  send  or  deliver  to  or  cause  to  be  taken  or  received 
ly  any  person  any  explosive  substance  or  any  other  dangerous  or  noxious  thing,  or 
mt  or  lay  at  any  place,  or  cast  or  throw  at  or  upon  or  otherwise  applv  to  any  person, 
inj  corrosive  fluid  or  any  destructive  or  explosive  substance,  with  mtent  in  any  of 
lie  cases  aforesaid  to  burn,  maim,  disfigure,  or  disable  any  person,  or  to  do  some 
^evous  bodily  harm  to  any  person,  shall,  whether  any  bodily  injury  be  effected  or 
lot,  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the.dis- 
sretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
Jian  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
yr  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if  a  male 
ounder  the  age  of  sixteen  years,  with  or  without  whipping. 

30.  Whosoever  shall  unlawfully  and  maliciously  place  or  throw  into,  upon,  against, 
>r  near  any  building,  ship,  or  vessel,  any  gunpowder  or  other  explosive  substance, 
Rrith  intent  to  do  any  bodily  injury  to  any  person,  shall,  whether  or  not  any  explosion 
take  place,  and  whether  or  not  any  bodily  injury  be  effected,  shall  be  guilty  of  felony, 
lad  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
''ill  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  r-^^ 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  *■ 
YBUB,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

31.  Whosoever  shall  set  or  place,  or  cause  to  be  set  or  placed,  any  spring-gun, 
man-trap,  or  other  engine  calculated  to  destroy  human  life  or  inflict  grievous  bodily 
harm,  with  the  intent  that  the  same  or  whereby  the  same  may  destroy  or  infli^ 
grievous  bodily  harm  upon  a  trespasser  or  other  person  coming  in  contact  therewith, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor; 
and  whosoever  shall  knowingly  and  wilfully  permit  any  such  spring  gun,  man-trap, 
or  other  engine  which  may  have  been  set  or  placed  in  any  place  then  being  in  or 
afterwards  coming  into  his  possession  or  occupation  by  some  other  person  to  con- 
tinue so  set  or  placed,  shall  be'cleemed  to  have  set  and  placed  such  gun,  trap,  or 
engine  with  such  intent  as  aforesaid :  provided,  that  nothing  in  this  section  con- 
tained shall  extend  to  make  illegal  to  set  or  place  any  gin  or  trap  such  as  may  have 
been  or  may  be  usually  set  or  placed  with  the  intent  of  destroying  vermin:  provided 
also,  that  nothing  in  this  section  shall  be  deemed  to  make  it  unlawful  to  set  or  place 
or  cause  to  be  set  or  placed,  or  to  be  continued  set  or  placed,  from  sunset  to  sunrise, 
toy  spring-gun,  man-trap,  or  other  engine  which  shall  be  set  or  placed,  or  caused  or 
continued  to  be'sct  or  placed,  in  a  dwelling-house,  for  the  protection  thereof. 

32.  Whosoever  shall  unlawfully  and  maliciously  put  or  throw  upon  or  across  any 
railway  any  wood,  stone,  or  other  matter  or  thing,  or  shall  unlawfully  and  mali- 
ciously take  up,  remove,  or  displace  any  rail,  sleeper,  or  other  matter  or  thing  be- 
longing to  any  railway,  or  shall  unlawfully  and  maliciously  turn,  move,  or  divert  any 
pointB  or  other  machinery  belonging  to  any  railway,  or  shall  unlawfully  and  mali- 
ciously make  or  show,  hide  or  remove,  any  signal  or  light,  upon  or  near  to  any 
railway,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any  other  matter 
or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  endanger  the  safety  of  any 
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person  travelling  or  being  upon  such  railway,  shall  be  gailf|r  of  felony,  and  beii^ 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penii 
servitude  for  life,  or  for  any  term  not  less  than  three  years,— or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and,  if  a  msk 
Tinder  the  age  of  sixteen  years,  with  or  without  whipping. 

33.  Whosoever  shall  unlawfully  and  maliciously  throw,  or  cause  to  fiill  or  strike, 
at,  against,  into,  or  upon  any  engine,  tender,  carriage,  or  truck,  used  upon  any  rail- 
way, any  wood,  stone,  or  other  matter  or  thing,  with  intent  to  injure  or  endanger  the 
safety  of  any  person  being  in  or  upon  such  engine,  tender,  carriage,  or  truck,  or  in 
or  upon  any  other  engine,  tender,  carriage,  or  truck  of  any  train  of  which  such  firet- 
mentioned  engine,  tender,  carriage,  or  truck  shall  form  part,  shall  be  guilty  of  feloDj, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years— or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

34.  Whosoever,  by  any  unlawful  act,  or  by  any  wilful  omission  or  n^ect,  sball 
endanger  or  cause  to  be  endangered  the  safety  of  any  person  conveyed  or  being  in 
or  upon  a  railway,  or  shall  aid  or  assist  therein,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

,jt  ...-.  35.  Whosoever,  having  charge  of  any  carriage  or  vehicle,  shall  *bj 
■'  wanton  or  furious  driving  or  racing,  or  other  wilful  misconduct,  or  by 
wilful  neglect,  do  or  cause  to  be  done  any  bodily  harm  to  any  person  whatooerar, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor. 

Assaults, 

36.  Whosoever  shall,  by  threats  or  force,  obstruct  or  prevent,  or  endeavor  to 
obstruct  or  prevent,  any  clergyman  or  other  minister  in  or  from  celebrating  Divine 
service  or  otherwise  officiating  in  any  church,  chapel,  meeting-house,  or  other  pbce 
of  Divine  worship,  or  in  or  from  the  performance  of  his  duty  in  the  lawful  banal  of 
the  dead  in  any  churchyard  or  other  burial  place,  or  shall  strike  or  offer  any  vio- 
lence to,  or  shall,  upon  any  civil  process,  or  under  the  pretence  of  executing  any 
civil  process,  arrest  any  clergyman  or  other  minister  who  is  engaged  in,  or  to  the 
knowledge  of  the  offender  is  about  to  engage  in,  any  of  the  rites  or  duties  in  this 
section  aforesaid,  or  who  to  the  knowledge  of  the  offender  shall  be  going  to  perform 
the  same  or  returning  from  the  performance  thereof,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

37.  Whosoever  shall  assault  and  strike  or  wound  any  magistrate,  officer,-or  other 
person  whatsoever  lawfully  authorized,  in  or  on  account  of  the  exercise  of  his  duty 
in  or  concerning  the  preservation  of  any  vessel  in  distress,  or  of  any  vessel,  goods, 
or  effects  wrecked)  stranded,  or  cast  on  shore,  or  lying  under  water,  shall  be  guilty 
of  a  misdemeanor)  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor. 

38.  Whosoever  shall  assault  any  person  with  intent  to  commit  felony,  or  shall 
assault,  resist,  or  wilfully  obstruct  any  peace  officer,  in  the  due  execution  of  his  du^, 
or  any  person  acting  in  aid  of  such  officer,  or  shall  assault  any  person  with  intent  to 
resist  or  prevent  the  lawful  apprehension  or  detainer  of  himself  or  any  other  person 
for  any  offence,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor. 

39.  Whosoever  shall  beat)  or  use  any  violence  or  threat  of  violence  to  any  person, 
with  intent  to  deter  or  hinder  him  from  buying,  selling,  or  otherwise  disposing  of,  or 
to  compel  him  to  buy,  sell,  or  otherwise  dispose  of,  any  wheat  or  other  grain,  flour, 
meal,  malt,  or  potatoes,  in  any  market  or  other  place,  or  shall  beat  or  use  any  such 
violence  or  threat  to  any  person  having  the  care  or  charge  of  any  wheal  or  other 
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grain,  flour,  meal,  malt,  or  potatoes,  whilst  on  the  way  to  or  from  any  city,  market 
town,  or  other  place,  with  intent  to  stop  the  conveyance  of  the  same,  shall,  on  oon- 
yiction  thereof  before  two  justices  of  the  peace,  be  liable  to  be  imprisoned  and  kept 
to  hard  labor  in  the  common  gaol  or  house  of  correction  for  any  term  not  exceeding 
three  months :  provided,  that  no  person  who  shall  be  punished  for  any  such  offence 
by  virtue  of  this  section  shall  be  punished  for  the  same  offence  by  virtue  of  any  other 
law  whatsoever. 

40.  Whosoever  shall  unlawfully  and  with  force  hinder  or  prevent  any  seaman, 
keelman,  or  caster  from  working  at  or  exercising  his  lawful  trade,  business,  or  occu- 
pation, or  shall  beat,  or  use  any  violence  to  any  such  person  with  intent  to  hinder 
or  prevent  him  from  working  at  or  exercising  the  same,  shall,  on  conviction  thereof 
before  two  justices  of  the  peace,  be  liable  to  be  imprisoned  and  kept  to  hard  labor 
in  the  common  gaol  or  house  of  correction  for  any  term  not  exceeding  three  months: 
provided,  that  no  person  who  shall  be  punished  for  any  such  '^'offence  by  p^  . 
reason  of  this  section  shall  be  punished  for  the  same  offence  by  virtue  of  any  ^ 
other  law  whatsoever. 

41.  Whosoever,  in  pursuance  of  any  unlawful  combination  or  conspiracy  to  raise 
the  rate  of  wages,  or  of  any  unlawful  combination  or  conspiracy  respecting  any 
trade,  business,  or  manufacture,  or  respecting  any  person  concerned  or  employed 
therein,  shall  unlawfully  assault  any  person,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

42.  Where  any  person  shall  unlawfully  assault  or  beat  any  other  person,  two 
justices  of  the  peace,  upon  complaint  by  or  on  behalf  of  the  party  aggrieved,  may 
hear  and  determine  such  offence,  and  the  offender  shall,  upon  conviction  thereof 
before  them,  at  the  discretion  of  the  justices,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  with  or  without  hard  labor  for 
any  term  not  exceeding  two  months,  or  else  shall  forfeit  and  pay  such  fine  as  shall 
appear  to  them  to  be  meet,  not  exceeding,  together  with  costs  (if  ordered),  the  sum 
of  five  pounds ;  and  if  such  fine  as  shall  be  so  awarded,  together  with  the  costs  (if 
ordered),  shall  not  be  paid,  either  immediately  after  the  conviction  or  within  such 
period  as  the  said  justices  shall  at  the  time  of  the  conviction  appoint,  they  may 
commit  the  offender  to  the  common  gaol  or  house  of  correction,  there  to  be  im- 
prisoned, with  or  without  hard  labor,  for  any  term  not  exceeding  two  months,  unless 
Bach  fine  and  costs  be  sooner  paid. 

43.  When  any  person  shall  be  charged  before  two  justices  of  the  peace  with  an 
assault  or  battery  upon  any  male  child  whose  age  shall  not  in  the  opinion  of  such 
justices  exceed  fourteen  years,  or  upon  any  female,  either  upon  the  complaint  of  the 
party  aggrieved  or  otherwise,  the  said  justices,  if  the  assault  or  battery  is  of  such 
an  aggravated  nature  that  it  cannot  in  their  opinion  be  sufficiently  punished  under 
the  provisions  hereinbefore  contained  as  to  common  assaults  and  batteries,  may 
proceed  to  hear  and  determine  the  same  in  a  summary  way,  and,  if  the  same  be 
proved,  may  convict  the  person  accused ;  and  every  such  offender  shall  be  liable  to 
be  imprisoned  in  the  common  gaol  or  house  of  correction,  with  or  without  hard 
labor,  for  any  period  not  exceeding  six  months,  or  to  pay  a  fine  not  exceeding 
(together  with  costs)  the  sum  of  twenty  pounds,  and  in  default  of  payment  to  be 
imprisoned  in  the  common  gaol  or  house  of  correction  for  any  period  not  exceeding 
six  months,  unless  such  fine  and  costs  be  sooner  paid,  and,  if  the  justices  shall  so 
think  fit,  in  any  of  the  said  cases,  shall  be  bound  to  keep  the  peace  and  be  of  good 
behavior  for  any  period  not  exceeding  six  months  from  the  expiration  of  such 
sentence. 

44.  If  the  justices,  upon  the  hearing  of  any  such  case  of  assault  or  battery  upon 
the  merits,  where  the  complaint  was  preferred  by  or  on  behalf  of  the  party  ag- 
grieved, under  either  of  the  last  two  preceding  sections,  shall  deem  the  offence  not 
to  be  proved,  or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so  trifling 
as  not  to  merit  any  punishment,  and  shall  accordingly  dismiss  the  c  )mplaint,  they 
shall  forthwith  make  out  a  certificate  under  their  hands  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party  against  whom  the  complaint 
was  preferred. 
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45.  If  any  person,  against  whom  any  such  complaint  as  in  either  of  the  lasttbroe 
preceding  sections  mentioned  shall  have  been  preferred  by  or  on  the  behalf  of  the 
party  aggrieved,  shall  have  obtained  such  certificate,  or,  having  been  convicted,  sbill 
have  paid  the  whole  amount  adjudged  to  be  paid,  or  shall  have  suffered  the  imprie- 
onment  or  imprisonment  with  hard  labor  awarded,  in  every  such  case  be 
be  released  from  all  further  or  other  proceedings,  civil  or  criminal,  for  the 
cause. 
,ie  .,        46.  Provided,  that  in  case  the  justices  shall  find  the  assault  or  battery  ^eom- 

-I  plained  of  to  have  been  accompanied  by  any  attempt  to  commit  felony,  or  shall 
be  of  opinion  that  the  same  is,  from  any  other  circumstance,  a  fit  subject  for  a 
prosecution  by  indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and 
shall  deal  with  the  case  in  all  respects  in  the  same  manner  as  if  they  had  no 
authority  finally  to  hear  and  determine  the  same :  provided  also,  that  nothing  herein 
contained  shall  authorize  any  justices  to  hear  and  determine  any  case  of  assault  or 
battery  in  which  any  question  shall  arise  as  to  the  title  to  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein  or  accruing  therefrom,  or  as  to  any  bank- 
ruptcy or  insolvency,  or  any  execution  under  the  process  of  any  court  of  justice. 

47.  Whosoever  shall  be  convicted  upon  an  indictment  of  any  assault  occasioning 
actual  bodily  harm  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor ;  and  whosoever  shall  be  convicted 
upon  an  indictment  for  a  common  assault  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard 
labor. 

Rape^  Abduction,  and  DeJUement  of  Women, 

48.  Whosoever  shall  be  convicted  of  the  crime  of  rape  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years,— or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

49.  Whosoever  shall,  by  false  pretences,  false  representations,  or  other  fraudolent 
means,  procure  any  woman  or  girl  under  the  age  of  twenty-one  years  to  have  illicit 
carnal  connection  with  any  man,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

50.  Whosoever  shall  lawfully  and  carnally  know  and  abuse  any  girl  under  the 
age  of  ten  years  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  yean, 
with  or  without  hard  labor. 

51.  Whosoever  shall  unlawfully  and  carnally  know  and  abuse  any  girl  being  above 
the  age  of  ton  years  and  under  the  age  of  twelve  years  shall  be  guilty  of  a  niisde* 
meanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  the  term  of  three  years,— or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

52.  Whosoever  shall  be  convicted  uf  any  indecent  assault  upon  any  female,  or  of 
any  attempt  to  have  carnal  knowledge  of  any  girl  under  twelve  years  of  age,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  fur  any  term  not  exceeding 
two  years,  with  or  without  hard  labor. 

53.  Where  any  woman  of  any  age  shall  have  any  interest,  whether  legal  or 
equitable,  present  or  future,  absolute,  conditional,  or  contingent,  in  any  real  or  per- 
sonal estate,  or  shall  be  a  presumptive  heiress  or  co-heiress,  or  presumptive  next  of 
kin,  or  one  of  the  presumptive  next  of  kin.  to  any  one  having  such  interest^  who- 
soever shall,  from  motives  of  lucre,  tnke  away  or  detain  such  woman  ftgainst  her 
will,  with  intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  person  ;  and  whosoever  shall  frauduleDtly  allure,  take 
away,  or  detain  such  woman,  boing  under  the  age  of  twenty-one  yean,  out  of  the 
i^  .-,  possession  and  against  the  will  of  her  father  or  mother,  or  of  any  other  penoi 

^  having  the  lawful  care  or  charge  of  her.  with  *  in  tent  to  marry  or  caraalif 
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know  her,  or  cause  her  to  be  married  or  carnally  known  by  any  other  person,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor ;  and  whosoever  shall  be  convicted  of  any  offence 
against  this  section  shall  be  incapable  of  taking  any  estate  or  interest,  legal  or 
equitable,  in  any  real  or  personal  property  of  such  woman,  or  in  which  she  shall 
have  any  such  interest,  or  which  shall  come  to  her  as  such  heiress,  co-heiress,  or  next 
of  kin  as  aforesaid ;  and  if  any  such  marriage  as  aforesaid  shall  have  taken  place, 
BQch  property  shall,  upon  such  conviction,  be  settled  in  such  manner  as  the  Court 
of  Chancery  in  England  or  Ireland  shall  upon  any  information  at  the  suit  of  the 
attorney-general  appoint. 

54.  Whosoever  shall,  by  force  take  away  or  detain  against  her  will  any  woman,  of 
any  age,  with  intent  to  marry  or  carnally  know  her,  or  cause  her  to  be  married  or 
oamally  known  by  any  other  person,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not  less  than  three  years,— or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor. 

55.  Whosoever  shall  unlawfully  take  or  cause  to  be  taken  any  unmarried  girl, 
being  under  the  age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of 
her  father  or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge 
of  her,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor. 

Chil<l-8tealing. 

56.  Whosoever  shall  unlawfully,  either  by  force  or  fraud,  lead  or  take  away,  or 
decoy  or  entice  away  or  detain,  any  child  under  the  age  of  fourteen  years,  with 
intent  to  deprive  any  parent,  guardian,  or  other  person  having  the  lawful  care  or 
charge  of  such  child  of  the  possession  of  such  child,  or  with  intent  to  steal  any 
article  upon  or  about  the  person  of  such  child,  to  whomsoever  such  article  may 
belong,  and  whosoever  shall,  with  any  such  intent,  receive  or  harbor  any  such  child, 
knowing  the  same  to  have  been,  by  force  or  fraud,  led,  taken,  decoyed,  enticed  away, 
3r  detained  as  in  this  section  before  mentioned,  shall  be  guilty  of  felony,  and  being 
Donvicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
&nd,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping :  provided, 
that  no  person  who  shall  have  claimed  any  right  to  the  possession  of  such  child,  or 
shall  be  the  mother  or  shall  have  claimed  to  be  the  father  of  an  illegitimate  child, 
shall  be  liable  to  be  prosecuted  by  virtue  hereof  on  account  of  the  getting  possession 
of  such  child,  or  taking  such  child  out  of  the  possession  of  any  person  having  the 
lawful  charge  thereof. 

Bigamy. 

57.  Whosoever,  being  married,  shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the  second  marriage  shall  have  taken  place  in 
England  or  Ireland  or  elsewhere,  shall  be  guilty  of  felony,  and  being  convicted, 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  foi> 
any  term  not  exceeding  seven  years  and  not  less  than  three  years— or  to  be  imprisoned, 
for  any  term  not  exceeding  two  years,  with  or  without  hard  ^labor ;  and  any  ^^  .. 
such  offence  may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished   *- 

in  any  county  or  place  in  England  or  Ireland  where  the  offender  shall  be  appre- 
hended or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  the  offence  had' 
been  actually  committed  in  that  county  or  place;  provided,  that  nothing  in  this 
section  contained  shall  extend  to  any  second  marriage  contracted  elsewhere  than  in 
England  and  Ireland  by  any  other  than  a  subject  of  Her  Majesty,  or  to  any  person 
marrying  a  second  time  whose  husband  or  wife  shall  have  been  continually  absent 
from  such  person  for  the  space  of  seven  years  then  last  past,  and  shall  not  have  been 
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known  by  such  person  to  be  living  within  that  time,  or  shall  extend  to  any  person 
who,  at  the  time  of  such  second  marriage,  shall  have  been  divorced  from  the  bond  of 
the  first  marriage,  or  to  any  person  whose  former  marriage  shall  have  been  declared 
void  by  the  sentence  of  any  court  of  competent  jurisdiction. 

Attempts  to  procure  Abortion, 

58.  Every  woman,  being  with  child,  who,  with  intent  to  procure  her  own  mis- 
carriage, shull  unlawfully  administer  to  herself  any  poison  or  other  noxious  thing, 
or  shall  unlawfully  use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  and  whosoever,  with  intent  to  procure  the  miscarriage  of  any  woman  whether 
she  be  or  be  not  with  child,  shall  unlawfully  administer  to  her  or  cause  to  be  taken 
by  her  any  poison  or  other  noxious  things  or  shall  unlawfully  use  any  instroment  or 
other  means  whatsoever  with  the  like  intent,  shall  be  guilty  of  felony,  And  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitiiry  confinement. 

59.  Whosoever  shall  unlawfully  supply  or  procure  any  poison  or  other  noxions 
thing,  or  any  instrument  or  thing  whatsoever,  knowing  that  the  same  is  intended  to 
be  unlawfully  used  or  employed  with  intent  to  procure  the  miscarriage  of  any  woman 
whether  she  be  or  she  be  not  with  child,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor. 

Concealing  the  Birth  of  a  Child, 

60.  If  any  woman  shall  be  delivered  of  a  child,  every  person  who  shall,  by  any 
secret  disposition  of  the  dead  body  of  the  said  child,  whether  such  child  died 
before,  at,  or  afler  its  birth,  endeavor  to  conceal  the  birth  thereof,  shall  be  goilty  of 
a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
bard  labor :  provided,  that  if  any  person  tried  for  the  murder  of  any  child  shall  be 
acquitted  thereof,  it  shall  be  lawful  for  the  jury  by  whose  verdict  such  person  shall 
bo  acquitted  to  find,  in  case  it  shall  so  appear  in  evidence,  that  the  child  had  recently 
been  born,  and  that  such  person  did,  by  some  secret  disposition  of  the  dead  body  of 
such  child,  endeavor  to  conceal  the  birth  thereof,  and  thereupon  the  court  may  pass 
such  sentence  as  if  such  person  had  been  convicted  upon  an  indictment  for  the  con- 
cealment of  the  birth. 

Unnatural  Offences, 

61 .  Whosoever  shall  be  convicted  of  the  abominable  crime  of  buggery,  committed 
either  with  mankind  or  with  any  animal,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  ten  years. 
^  ...^  *62.  Whosoever  shall  attempt  to  commit  the  said  abominable  crime,  or 
-I  shall  be  guilty  of  any  assault  with  intent  to  commit  the  same,  or  of  any  inde- 
cent assault  upon  any  male  person,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  ten  years  and  not  less  than  three  years— or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 

63.  Whenever,  upon  the  trial  of  any  offence  punishable  under  this  Act,  it  may 
be  necessary  to  prove  carnal  knowledge,  it  shall  not  be  necessary  to  prove  the  actual 
emission  of  seed  in  order  to  constitute  a  carnal  knowledge,  but  the  carnal  knowledge 
shall  be  deemed  complete  upon  proof  of  penetration  only. 

Making  Gunpowder  to  commit  Offences^  and  searching  for  the  same, 
"  64.  Whosoever  shall  knowingly  have  in  his  possession,  or  make  or  manofacture, 
any  gunpowder,  explosive  substance,  or  any  dangerous  or  noxious  thing,  or  any 
machine,  engine,  instrument,  or  thing,  with  intent  by  means  thereof  to  commit,  or 
for  the  purpose  of  enabling  any  other  person  to  commit,  any  of  the  fdonieB  in 
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lis  Act  mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
ball  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
sceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
nement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

65.  Any  justice  of  the  peace  of  any  county  or  place  in  which  any  such  gunpowder,  or 
ther  explosive,  dangerous,  or  noxious  substance  or  thing,  or  any  such  machine,  engine, 
istrument,  or  thing,  is  suspected  to  be  made,  kept,  or  carried  for  the  purpose  of  being 
ised  in  committing  any  of  the  felonies  in  this  Act  mentioned,  upon  reasonable  cause 
Bsigned  upon  oath  by  any  person,  may  issue  a  warrant  under  his  hand  and  seal  for 
earcbing  in  the  daytime  any  house,  mill,  magazine,  storehouse,  warehouse,  shop, 
ellar,  yard,  wharf,  or  other  place,  or  any  carriage,  wagon,  cart,  ship,  boat,  or  vessel, 
a  which  the  same  is  suspected  to  be  made,  kept,  or  carried  for  such  purpose  as  hercin- 
•efore  mentioned ;  and  every  person  acting  in  the  execution  of  any  such  warrant 
hall  have,  for  seizing,  removing  to  proper  places,  and  detaining  all  such  gun- 
K)wder,  explosive,  dangerous,  or  noxious  substances,  machines,  engines,  instru- 
aents,  or  things,  found  upon  such  search,  which  he  shall  have  good  cause  to 
uspect  to  be  intended  to  be  used  in  committing  any  such  offence,  and  the  barrels, 
mckages,  cases,  and  other  receptacles  in  which  the  same  shall  be,  the  same  powers 
ind  protections  which  are  given  to  persons  searching  for  unlawful  quantities  of  gun- 
)owder  under  the  warrant  of  a  justice  by  the  Act  passed  in  the  session  holden  in 
he  twenty-third  and  twenty- fourth  years  of  the  reign  of  Her  present  Majesty, 
ihapter  one  hundred  and  thirty-nine,  intituled,  "  An  Act  to  amend  the  law  con- 
^niing  the  making,  keeping,  and  carriage  of  gunpowder  and  compositions  of  an 
xploeive  nature,  and  concerning  the  manufacture,  sale,  and  use  of  fireworks." 

Other  Matters, 

66.  Any  constable  or  peace  officer  may  take  into  custody,  without  a  warrant,  any 
person  whom  he  shall  find  lying  or  loitering  in  any  highway,  yard,  or  other  place 
luring  the  night,  and  whom  he  shall  have  good  cause  to  suspect  of  having  com- 
Qitted  or  being  about  to  commitany  felony  in  this  Act  mentioned,  and  shall  take  such 
lerson  as  soon  as  reasonably  may  be  before  a  justice  of  the  peace,  to  be  dealt  with 
ccording  to  law. 

67.  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal  in 
he  second  degree,  and  every  acccssoiy  before  the  fact,  shall  be  punishable  in  the 
ame  manner  as  the  principal  in  the  first  '^degree  is  by  this  Act  punishable ;  p^  . 
nd  every  accessory  after  the  fact  to  any  felony  punishable  under  this  Act  *- 
except  murder)  shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
^ith  or  without  hard  labor ;  and  every  accessory  after  the  fact  to  murder  shall  be 
table,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
erin  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
rears,  with  or  without  hard  labor ;  and  whosoever  shall  counsel,  aid,  or  abet  the 
ronimission  of  any  indictable  misdemeanor  punishable  under  this  Act  shall  be  liable 
o  be  proceeded  against,  indicted,  and  punished  as  a  principal  offender. 

68.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to 
ye  offences  of  the  same  nature  and  liable  to  the  same  punishments  as  if  they  had  • 
)een  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with,  in- 
)uired  of,  tried,  and  determined  in  any  county  or  place  in  England  or  Ireland  in 
which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in 
ill  respects  as  if  they  had  been  actually  committed  in  that  county  or  place ;  and  in 
my  indictment  for  any  such  offence,  or  for  being  an  accessory  to  such  an  offence,  the 
renue  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  committed  in  such 
xranty  or  place,  and  the  offence  shall  be  averred  to  have  been  committed  '^  on  the 
tiigh  seas:  provided,  that  nothing  herein  contained  shall  alter  or  affect  any  of  the 
laws  relating  to  the  government  of  Her  Majesty's  land  or  naval  forces. 

69.  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded  for  any 
indictable  offence  under  this  Act,  the  court  may  sentence  the  offender  to  be  impri- 
soned, or  to  be  imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or  house 
of  correction. 
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70.  Whenever  solitary  confiDemeDt  may  be  awarded  for  any  offence  under  this 
Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary  confinement  fdr  anj 
portion  or  portions  of  any  imprisonment,  or  of  any  imprisonment  with  hard  labor, 
which  the  court  may  award,  not  exceeding  one  month  at  any  one  time,  and  not 
exceeding  three  months  in  any  one  year ;  and  whenever  whipping  may  be  awarded 
for  any  offeoce  under  this  Act,  the  court  may  sentence  the  offender  to  be  onoe 
privately  whipped,  and  the  number  of  strokes  and  the  instrument  with  which  they 
shall  be  inflicted  shall  be  specified  by  the  court  in  the  sentence. 

71.  Whenever  any  person  shall  be  convicted  of  any  indictable  misdemeanor  pon- 
ishable  under  this  Act,  the  court  may,  if  it  shall  think  fit,  in  addition  to  or  in  liea 
of  any  punishment  by  this  Act  authorized,  fine  the  offender,  and  require  him  to 
enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping  the 
peace  and  being  of  good  behavior ;  and  in  case  of  any  felony  punishable  under  this 
Act  otherwise  than  with  death  the  court  may,  if  it  shall  think  fit,  require  the 
offender  to  enter  into  his  own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  punishment  by  this  Act  authorized :  proyided, 
that  no  person  shall  be  imprisoned  for  not  finding  sureties  under  this  clause  for  any 
period  exceeding  one  year. 

72.  No  summary  conviction  under  this  Act  shall  be  quashed  for  want  of  form,  or 
be  removed  by  certiorari  into  any  of  Her  Majesty's  Superior  Courts  of  Record;  and 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect  therein,  pro- 
vided it  be  therein  alleged  that  the  party  has  been  convicted,  and  there  be  a  ^ 
and  valid  conviction  to  sustain  the  same. 

73.  Where  any  complaint  shall  be  made  of  any  offence  against  section  twenty-dz 
of  this  Act,  or  of  any  bodily  injury  inflicted  upon  any  person  under  the  age  of  six- 
^    .,    teen  years,  for  which  the  party  committing  *it  is  liable  to  be  indicted,  and  the 

^  circumstances  of  which  offence  amount,  in  point  of  law,  to  a  felony,  or  an 
attempt  to  commit  a  felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two 
justices  of  the  peace  before  whom  such  complaint  is  heard  shall  certify  under  their 
hands  that  it  is  necessary  for  the  purposes  of  public  justice  that  the  prosecution 
should  be  conducted  by  the  guardians  of  the  union  or  place,  or,  where  there  are  no 
guardians,  by  the  overseers  of  the  poor  of  the  place,  in  which  the  offence  jihaD  he 
charged  to  have  been  committed,  such  guardians  or  overseers,  as  the  case  may  be, 
upon  personal  service  of  such  certificate  or  a  duplicate  thereof  upon  the  clerk  of 
such  guardians  or  upon  any  one  of  such  overseers,  shall  conduct  the  prosecutioo, 
and  shall  pay  the  costs  reasonably  and  properly  incurred  by  them  therein  (so  far  as 
the  same  shall  not  be  allowed  to  them  under  any  order  of  any  court)  out  of  the 
common  fund  of  the  union,  or  out  of  the  funds  in  the  hands  of  the  guardians  or 
overseers,  as  the  case  may  be ;  and  where  there  is  a  board  of  guardians,  the  clerk  or 
some  other  officer  of  the  union  or  place,  and  where  there  is  no  board  of  guardians, 
one  of  the  overseers  of  the  poor,  may,  if  such  justices  think  it  necessary  for  the 
purposes  of  public  justice,  be  bound  over  to  prosecute. 

74.  Where  any  person  shall  be  convicted  on  any  indictment  of  any  assanlt, 
whether  with  or  without  battery  and  wounding,  or  either  of  them,  such  person  may, 
if  the  court  think  fit,  in  addition  to  any  sentence  which  the  court  may  deem  pnfcr 
for  the  offence,  be  adjudged  to  pay  to  the  prosecutor  his  actual  and  necessary  costs 
and  expenses  of  the  prosecution,  and  such  moderate  allowance  for  the  loss  of  tifflC 
as  the  court  shall  by  affidavit  or  other  inquiry  and  examination  ascertain  to  be 
reasonable  ;  and,  unless  the  sum  so  awarded  shall  be  sooner  paid,  the  offender  shall 
be  imprisoned  for  any  term  the  court  shall  award,  not  exceeding  three  months,  in 
addition  to  the  term  of  the  imprisonment  (if  any)  to  which  the  offender  may  be 
sentenced  for  the  offence. 

75.  The  court  may,  by  warrant  under  hand  and  seal,  order  such  sum  as  shlJl  be 
so  awarded  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender, 
and  paid  to  the  prosecutor,  and  that  the  surplus,  if  any,  arising  from  such  sale,  shall 
be  paid  to  the  owner;  and  in  case  such  sum  shall  be  so  levied  the  imprisonment 
awarded  until  payment  of  such  sum  shall  thereupon  cease. 

76.  Every  offence  hereby  made  punishable  on  summary  convicdou  may  be  ftctr 
ecuted  in  England  in  the  manner  directed  by  the  Act  of  the  session  holrai  in  ^ 
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iventh  and  twelfth  years  of  Queen  Victoria,  chapter  forty-three,  and  may  be  pros- 
ated  in  Ireland  before  two  or  more  justices  of  the  peace,  or  one  metropolitan  or 
pendiary  magistrate,  in  the  manner  directed  by  the  Act  of  the  session  holden  in 
e  fourteenth  and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-three,  or  in 
eh  other  manner  as  may  be  directed  by  any  Act  that  may  be  passed  for  like  pur- 
ses ;  and  all  provisions  contained  in  the  said  Acts  shall  be  applicable  to  such 
Dsecutions  in  the  same  manner  as  if  they  were  incorporated  in  this  Act :  provided, 
at  nothing  in  this  Act  contained  shall  in  any  manner  alter  or  affect  any  enactment 
w  in  force  relating  to  procedure,  in  the  case  of  any  offence  punishable  on  sum- 
try  conviction,  within  the  City  of  London  or  the  metropolitan  police  district,  or 
B  recovery  or  application  of  any  penalty  or  forfeiture  for  any  such  offence. 
77.  The  court  before  which  any  misdemeanor  indictable  under  the  provisions  of 
is  Act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecution  in  the 
ne  manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of  such  costs 
all  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and  repaid,  upon 
B  same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of  felony. 
*78.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except  as  ■  p^  . 
reinbefore  otherwise  expressly  provided.  ^ 

79.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  November,  one 
onsand  eight  hundred  and  sixty-one. 

27  &  28  Vict.  c.  47. 

An  Act  to  amend  tlie  Penal  Servitude  Acts. 

[25th' Jult/,  1864.] 

"  Whereas  two  Acts  were  passed,  the  one  chapter  ninety-nine  in  the  session  of  the 
iteenth  and  seventeenth  years  of  the  reign  of  Her  present  Majesty,  and  the  other 
apter  three  in  the  session  of  the  twentieth  and  twenty-first  years  of  the  same 
gn,  having  for  their  object  the  substitution  of  other  punishments  in  lieu  of  trans- 
rtation :  And  whereas,  it  is  expedient  to  amend  the  said  Acts : "  be  it  enacted  by 
i  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
ritual  and  temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by 
)  authority  of  the  same,  as  follows : — 

1.  This  Act  shall  be  construed  as  one  with  the  above-mentioned  Acts,  and  the 
d  Acts,  together  with  this  Act,  may  be  cited  for  all  purposes  as  the  Penal  Servi- 
le Acts,  1853,  1857,  and  1864,  and  each  of  the  said  Acts  may  be  cited  as  the 
nal  Servitude  Act  of  the  year  in  which  it  was  passed. 

Sentences  of  Penal  Servitude, 

Z.  No  person  shall  be  sentenced  to  penal  servitude  in  respect  to  any  offence  com- 
tted  after  the  passing  of  this  Act  for  a  period  of  less  than  five  years,  and  where 
ler  any  Act  now  in  force  a  period  of  less  than  five  years  is  the  utmost  sentence 
penal  servitude  that  can  be  awarded,  a  period  of  five  years  shall,  in  respect  to  any 
mce  committed  after  the  passing  of  this  Act,  in  such  Act  be  substituted  for  the 
s  period ;  and  where  under  any  Act  now  in  force  a  period  of  either  less  or  more 
in  fiye  years  may  be  awarded  as  a  sentence  of  penal  servitude,  the  least  sentence 
penal  servitude  that  can  be  awarded  under  that  Act  shall,  in  respect  to  any 
SDce  coifimitted  after  the  passing  of  this  Act,  be  a  period  of  five  years )  and 
ere  any  person  shall  on  indictment  be  convicted  of  any  crime  or  offence  punish- 
e  with  penal  servitude,  after  having  been  previously  convicted  of  felony,  or,  in 
>ilaDd,  of  any  crime  (whether  such  previous  conviction  shall  have  taken  place 
30  an  indictment  or  under  the  provisions  of  the  Act  passed  in  the  eighteenth  and 
leteenth  of  Victoria,  chapter  one  hundred  and  twenty-six),  the  least  sentence  of 
lal  servitude  that  can  be  awarded  in  such  case  shall  be  a  period  of  seven  years. 

Convict  Prisons, 

3.  One  of  Her  Majesty's  principal  secretaries  of  state  in  Great  Britain,  and  the 
d  lieutenant  or  other  chief  governor  in  Ireland,  may,  by  warrant  under  his  hand 
i  seal,  empower  any  two  or  more  justices  of  the  peace,  to  be  named  in  such  war- 
ity  acting  for  any  county  in  which  a  prison  for  the  reception  of  convicts  under 
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seDtencc  of  penal  servitude  is  situate,  to  order,  from  time  to  time,  the  inflictioD  of 
corporal  punishmeDt  on  any  convict  confined  in  such  prison,  for  an  offence  com- 
mitted by  such  convict  in  such  prison,  and  against  the  discipline  thereof;  and  any 
two  or  more  justices  of  the  peace  thus  empowered  shall  have  the  same  power  (^ 
adjudicating  on  such  offences,  and  of  ordering  the  infliction  of  such  punishment, 
to  be  exercised  under  tha  same  conditions  as  one  of  the  directors  of  convict  prisons 
would  have,  and  no  greater. 

License*, 

..-.  4.  A  license  granted  under  the  said  Penal  Servitude  Acts,  or  any  of  *th€ni, 
-'  may  be  in  the  form  set  forth  in  Schedule  (A.)  to  this  Act  annexed,  and 
may  be  written,  printed,  or  lithographed.  If  any  holder  of  a  license  granted  in  tbe 
form  set  forth  in  the  said  Schedule  (A.)  is  convicted  either  by  the  verdict  of  a  jury, 
or  upon  his  own  confession,  of  any  offence  for  which  he  is  indicted,  his  license  shall 
be  forthwith  forfeited  by  virtue  of  such  conviction ;  or  if  any  holder  of  a  liceose 
granted  under  the  said  Penal  Servitude  Acts,  or  any  of  them,  who  shall  be  at  large 
in  the  United  Kingdom,  shall,  unless  prevented  by  ilUiess  or  other  unavoidable 
cause,  fail  to  report  himself  personally,  if  in  Great  Britain  to  the  chief  police  station 
of  the  borough  or  police  division,  and  if  in  Ireland  to  the  constabulary  station  of 
the  locality,  to  which  he  may  go  within  three  days  after  his  arrival  therein,  and 
being  a  male  subsequently  once  in  each  month,  at  such  time  and  place,  in  snch 
manner,  and  to  such  person  as  the  chief  officer  of  the  constabulary  force  to  which 
such  station  belongs  shall  appoint,  or  shall  change  his  residence  from  one  police 
district  to  another  without  having  previously  notified  the  same  to  the  police  or 
constabulary  station  to  wbich  he  last  reported  himself,  he  shall  be  deemed  guilty  of 
a  misdemeanor,  and  may  be  summarily  convict'Cd  thereof,  and  his  license  shall  be 
forthwith  forfeited  by  virtue  of  such  conviction,  but  he  shall  not  be  liable  to  any 
other  punishment  by  virtue  of  such  conviction. 

5.  If  any  holder  of  a  license  granted  in  the  form  set  forth  in  the  said  Schedule 

1.  Fails  to  produce  his  license  when  required  to  do  so  by  any  judge,  justice  of 

the  peace,  sheriff,  sheriff  substitute,  police  or  other  magistrate  before  whom 
he  may  be  brought  charged  with  any  offence,  or  by  any  constable  or  officer 
of  the  police  in  whose  custody  he  may  be,  and  also  fails  to  make  any  reason- 
able excuse  why  he  does  not  produce  the  same;  or 

2.  Breaks  any  of  the  other  conditions  of  his  license  by  an  act  that  is  not  of  itself 

punishable  cither  upon  indictment  or  upon  summary  conviction ; 
he  shall  be  deemed  guilty  of  an  offence  punishable  summarily  by  imprisonment  for 
any  period  not  exceeding  three  months,  with  or  without  hard  labor. 

6.  Any  constable  or  police  officer  may,  without  warrant,  take  into  custody  any 
holder  of  such  a  license  whom  he  may  reasonably  suspect  of  having  committed  any 
offence,  or  having  broken  any  of  the  conditions  of  his  license,  and  may  detain  him 
in  custody  until  he  can  be  taken  before  a  justice  of  the  peace  or  other  competent 
magistrate,  and  dealt  with  according  to  law. 

7.  In  England  and  Ireland  any  offence  under  this  Act  punishable  summarily  may 
be  prosecuted  summarily  before  two  or  more  justices ;  as  to  England,  in  manner 
directed  by  an  Act  passed  in  the  session  holden  in  the  eleventh  and  twelfth  years  of 
the  reign  of  Her  Majesty  Queen  Victoria,  chapter  forty-three,  intituled  "An  Act  to 
facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  to  summary  convictions  and  orders,"  or  any 
Act  amending  the  same ;  and  as  to  Ireland,  in  manner  directed  by  the  Act  pased 
in  the  session  holden  in  the  fourteenth  and  fifteenth  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  chapter  ninety-three,  intituled  "  An  Act  to  consolidate  and 
amend  the  acts  regulating  the  proceedings  of  petty  sessions,  and  the  duties  of 
justices  of  the  peace  out  of  quarter  sessions  in  Ireland,  or  any  Act  amending  tbe  same' 

In  Scotland  any  offence  under  this  Act  punishable  summarily  may  be  prosecnted 
upon  summary  conviction  at  the  instance  of  the  procurator  fiscal  before  my 
sheriff  or  sheriff  substitute,  or  before  any  two  justices  of  the  couiity,  or  before  ib« 
magistrates  or  any  police  magistrate  of  the  burgh  in  which  the  offeooe  is  oommitt^^ 
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8.  Where  any  bolder  of  a  license  granted  in  the  foim  set  forth  in  the  r-^  ... 
*8aid  Schedule  (A.)  is  convicted  of  an  offence  punishable  summarily  under  ^ 
this  or  any  other  Act,  the  justices,  sheriff,  sheriff  substitute,  or  other  magistrate 
coDvictinp;  the  prisoner  shall  without  delay  forward  by  post  a  certificate  in  the  form 
given  in  Schedule  (13.)  to  this  Act  annexed,  if  in  England  or  Scotland  to  one  of 
Her  Majesty's  principal  secretaries  of  state,  if  in  Ireland  to  the  lord  lieutenant  or 
other  chief  governor  of  Ireland,  and  thereupon  the  license  of  the  said  holder  may 
be  revoked  in  manner  provided  by  the  said  Penal  Servitude  Acts. 

9.  Where  any  license  granted  in  the  form  set  forth  in  the  said  Schedule  (A.)  is 
forfeited  by  a  conviction  of  any  indictable  offence,  or  is  revoked  in  pursuance  of  a 
summary  conviction  under  this  Act  or  any  other  Act  of  Parliament,  the  person 
whose  license  is  forfeited  or  revoked  shall,  afler  undergoing  any  other  punishment 
to  which  he  may  be  sentenced  for  the  offence  in  consequence  of  which  his  license 
is  forfeited  or  revoked,  further  undergo  a  term  of  penal  servitude  equal  to  the 
portion  of  his  term  of  penal  servitude  that  remained  unexpired  at  the  time  of  his 
license  being  granted,  and  shall,  for  the  purpose  of  his  undergoing  such  last-men- 
tioned punishment,  be  removed  from  the  prison  of  any  county,  borough,  or  place  in 
which  he  may  be  confined,  to  any  prison  in  which  convicts  under  sentence  of  penal 
servitude  may  lawfully  be  confined,  by  warrant  under  the  hand  and  seal  of  any 
jostice  of  the  peace  of  the  said  county,  borough,  or  place,  and  shall  be  liable  to  be 
there  dealt  with  in  all  respects  as  if  such  term  of  penal  servitude  had  formed  part 
of  his  original  sentence. 

10.  Provided  always,  that  it  shall  be  lawful  for  Her  Majesty,  or  for  the  lord 
lieutenant  or  other  chief  governor  in  Ireland,  whenever  they  shall  respectively  think 
fit,  to  grant  from  time  to  time  to  convicts  under  sentence  of  penal  servitude,  licenses 
in  any  other  form  different  from  that  set  forth  in  Schedule  (A.),  which  they  may 
respectively  consider  it  expedient  to  adopt,  and  containing  other  and  different  con- 
ditions; and  such  last-mentioned  licenses  shall  be  revocable  at  pleasure  by  the 
authority  by  which  they  are  granted ;  but  no  holder  of  such  last-mentioned  license 
shall  be  deemed  guilty  of  an  offence  punishable  upon  summary  conviction  merely  by 
reason  of  the  breach  of  the  conditions  of  the  said  last-mentioned  licenses,  or  any  of 
them. 

Schedule  (A). 

Order  of  License  to  a  Convict  made  under  the  Statute. 

Whitehall, 
day  of  18     . 

Her  Majesty  is  graciously  pleased  to  grant  to 
who  was  convicted  of  at  the 

for  the  on  the 

and  was  then  and  there  sentenced  to  be  kept  in  penal  servitude  for  the  term 
of  and  is  now  confined  in  the 

Her  Royal  license  to  be  at  large  from  the  day  of  his  liberation 
under  this  order  during  the  remaining  portioa  of  his  said  term  of  penal  servitude, 
unless  the  said 

shall  before  the  expiration  of  the  said  term  be  convicted  of  some  indictable  offenco 
within  the  United  Kingdom,  in  which  case  such  license  will  be  immediately  forfeited 
by  law,  or  unless  it  shall  please  Her  Majesty  sooner  to  revoke  or  alter  such  license. 

This  license  is  given  subject  to  the  conditions  endorsed  upon  the  same,  upon  the 
breach  of  any  of  which  it  will  be  liable  to  be  revoked,  whether  such  breach  is 
followed  by  a  conviction  or  not. 

And  Her  Majesty  hereby  orders  that  the  said 
be  set  at  liberty  within  thirty  days  from  the  date  of  this  order. 
Given  under  my  hand  and  seal 

*  Conditions.  [*cix 

1.  The  holder  shall  preserve  his  license  and  produce  it  when  called  upon  to  do  so 
by  a  magistrate  or  police  o£Bcer. 

2.  He  shall  abstain  from  any  violation  of  the  law. 
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3.  He  shall  DOt  habitually  associate  with  notoriously  bad  characters,  sach  as  re- 
puted thieves  and  prostitutes. 

4.  He  shall  not  lead  an  idle  and  dissolute  life,  without  yisible  means  of  obtuniog 
an  honest  livelihood. 

If  his  license  is  forfeited  or  revoked  in  consequence  of  a  conviction  for  aoj 
offence,  he  will  be  liable  to  undergo  a  term  of  penal  servitude  equal  to  the  portion 
of  his  term  of  years  which  remained  unexpired  when  his  license  was 

granted,  viz.,  the  term  of  years. 

Schedule  (B). 

Form  of  Certificate  of  Conviction  of  Holder  of  LiceMC, 

I  do  hereby  certify  that  A.  B.,  the  holder  of  a  license  under  the  Penal  Servitude 
Act,  was  on  the  day  of  in  the  year  duly  convicted  by 

of  the  offence  of  and  sentenced  to 

CD., 
Clerk  to  the  said  Justices. 

2%  Vict.  c.  18. 

An  Act  for  amending  the  Law  of  Evidence  and  Practice  on  Criminal  TriaU. 

[9fA  May,  1865.] 

^'  Whereas  it  is  expedient  that  the  law  of  evidence  and  practice  on  trials  for 
felony  and  misdemeanor  and  other  proceedings  in  courts  of  criminal  judicature 
should  be  more  nearly  assimilated  to  that  on  trials  at  Nisi  Prius :"  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same  as  follows :  that  is  no  say, 

1.  That  the  provisions  of  section  two  of  this  Act  shall  apply  to  every  trial  for 
felony  or  misdemeanor  which  shall  be  commenced  on  or  after  the  first  day  of  July, 
one  thousand  eight  hundred  and  sixty-five,  and  that  the  provisions  of  sections  from 
three  to  eight,  inclusive,  of  this  Act  shall  apply  to  all  courts  of  judicature,  as  well 
criminal  as  all  others,  and  to  all  persons  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence. 

2.  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall  be  defended  by 
counsel,  but  not  otherwise,  it  shall  be  the  duty  of  the  presiding  judge,  at  the  close 
of  the  case  for  the  prosecution,  to  ask  the  counsel  for  each  prisoner  or  defendant  so 
defended  by  counsel  whether  he  or  they  intend  to  adduce  evidence,  and  in  theeveot 
of  none  of  them  thereupon  announcing  his  intention  to  adduce  evidence,  the  conosel 
for  the  prosecution  shall  be  allowed  to  address  the  jury  a  second  time  in  support  of 
his  case,  for  the  purpose  of  summing  up  the  evidence  against  such  prisoner  or  pri- 
soners, or  defendant  or  defendants  \  and  upon  every  trial  for  felony  or  misdemeanor, 
whether  the  prisoners  or  defendants,  or  any  of  them,  shall  be  defended  by  couosel 
or  not,  each  and  every  such  prisoner  or  defendant,  or  his  or  their  counsel  respect- 
ively, shall  be  allowed,  if  he  or  thoy  shall  think  fit,  to  open  his  or  their  case  or 
cases  respectively;  and  after  the  conclusion  of  such  opening  or  of  all  such  openiogs, 
if  more  than  one,  such  prisoner  or  prisoners,  or  defendant  or  defendants,  or  their 
i^    -.    counsel,  shall  be  entitled  to  examine  such  witnesses  *as  he  or  they  may  think 

-'  fit,  and  when  all  the  evidence  is  concluded  to  sum  up  the  evidence  respectively; 
and  the  right  of  reply,  and  practice  and  course  of  proceedings,  save  as  hereby 
altered,  shall  be  as  at  present. 

3.  A  party  producing  a  witness  shall  not  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character,  but  he  may,  in  case  the  witness  shall,  in  the 
opinion  of  the  judge,  prove  adverse,  contradict  him  by  other  evidence,  or,  by  leate 
of  the  judge,  prove  that  he  has  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony ;  but  before  such  last-mentioned  proof  can  be  given  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he  has 
made  such  statement. 

4.  If  a  witness,  upon  cross-examination  as  to  a  former  statement  made  by  him 
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*elative  to  the  subject-matter  of  the  indictinent  or  proceeding,  and  inconsistent  with 
lis  present  testimony,  does  not  distinctly  admit  that  he  has  made  such  statement, 
)roof  may  be  given  that  he  did  in  fact  make  it ;  but  before  such  proof  can  be  given 
;he  circumstances  of  the  supposed  statement,  sufficient  to  designate  a  particular 
xscasion,  must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not 
16  has  made  such  statement. 

5.  A  witness  may  be  cross-examined  as  to  previous  statementa  made  by  him  in 
frriting  or  reduced  into  writing  relative  to  the  subject-matter  of  the  indictment  or 
proceeding,  without  such  writing  being  shown  to  him ;  but  if  it  is  intended  to  con- 
nulict  such  witness  by  the  writing,  his  attention  must,  before  such  contradictory 
proof  can  be  given,  be  called  to  those  parts  of  the  writing  which  are  to  be  used  for 
^e  purpose  of  so  contradicting  him  :  provided  always,  that  it  shall  be  competent  for 
;he  judge,  at  any  time  during  the  trial,  to  require  the  production  of  the  writing  for 
lis  inspection,  and  he  may  thereupon  make  such  use  of  it  for  the  purposes  of  .the 
lial  as  he  may  think  fit. 

6.  A  witness  may  be  questioned  as  to  whether  he  has  been  convicted  of  any 
ielony  or  misdemeanor,  and  upon  being  so  Questioned,  if  he  either  denies  or  does 
lot  admit  the  fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the  cross-examining 
larty  to  prove  such  conviction ;  and  a  certificate  containing  the  substance  and  effect 
)nly  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  such  offence, 
lurporting  to  be  signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody 
>f  the  records  of  the  court  where  the  offender  was  convicted,  or  by  the  deputy  of 
tuch  clerk  or  officer  (for  which  certificate  a  fee  of  five  shillings,  and  no  more,  shall 
>e  demanded  or  taken),  shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient 
ividence  of  the  said  conviction,  without  proof  of  the  signature  or  official  character 
»f  the  person  appearing  to  have  signed  the  same. 

7.  It  shall  not  be  necessary  to  prove  by  the  attesting  witness  any  instrument  to 
he  validity  of  which  attestation  is  not  requisite,  and  such  instrument  may  be  proved 
s  if  there  had  been  no  attesting  witness  thereto. 

8.  Comparison  of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction 
»f  the  judge  to  be  genuine  shall  be  permitted  to  be  made  by  witnesses;  and 
uch  writings,  and  the  evidence  of  witnesses  respecting  the  same,  may  be  sub- 
nitted  to  the  court  and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the 
rriting  in  dispute. 

9.  The  word  '^  counsel "  in  this  Act  shall  be  construed  to  apply  to  attorneys  in  all 
ases  where  attorneys  are  allowed  by  law  or  by  the  practice  of  any  court  to  appear  as 
idvocates. 

10.  This  Act  shall  not  apply  to  Scotland. 
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for  lucre,  &c.,  ib. 

offender  incapable  of  taking  any  property,  i.  941. 
forcible  abduction,  ib. 
accessories,  ib. 

construction  of  3  Hen.  7  (now  repealed),  i.  942. 
county  in  which  offence  is  committed,  i.  943,  et  teq, 
taking  with  intent  to  marry  sufficient,  i.  942. 
indictment,  i.  948. 

evidence  of  woman  carried  away,  i.  949. 
construction  of  the  9  Geo.  4,  c.  31,  s.  19,  i.  947. 
there  must  be  evidence  of  taking  from  motives  of  lucre,  ib. 
declaration  of  the  defendant  evidence  of  bis  motives,  ib. 

unlawful  abduction  of  a  girl  under  sixteen  from  her  parents  or  guardians,  i.  950. 
construction  of  the  4  &  5  Ph.  &  M.  c.  8  and  9  Geo.  4,  c.  31  (now  repealed),  ib. 
et  »eq. 
forcible  abduction  and  sending  of  persons  into  other  countries,  i.  962. 
masters  of  vessels  forcing  men  on  shore  and  leaving  them,  i.  963. 
IBETTORS,  i.  49,  et  teq. — See  tit.  Aiders  and  Abettors. 
ABORTION, 

murder  in  attempt  to  procure,  i.  740. 

administering  poison,  &c.,  to  cause  miscarriage,  &c.,  i.  899,  e  tteq. 
procuring  drugs,  &c.,  for  that  purpose,  ib. 
destroying  infants  in  the  mother's  womb,  i.  670. 
IBROAD, 

conspiracy  to  murder  any  one  abroad,  i.  967. 
murder  or  manslaughter  abroad,  where  triable,  i.  757. 
where  death  or  wound  abroad,  i.  761. 
ACCEPTANCE, 

of  a  bill,  forgery,  ii.  940. 
ACCESSORY, 

Act  relating  to,  App.  Stat.  xvi. 
at  the  fact,  i.  49. 

aider  and  abettor  formerly  considered,  ib. 
before  the  fact^  i.  57. 

who  is  to  be  considered,  ib. 

description  of,  in  different  statutes,  i.  58. 

the  same  person  may  be  such  accessory,  and  also  a  principal,  i.  57. 

but  was  not  so  chargeable  in  one  indictment,  ib.  note  (x). 
bow  he  differs  from  a  principal  in  the  second  degree,  i.  57. 

if  a  man  be  indicted  as,  he  cannot  be  convicted  on  evidence  of  his  being 
present  aiding  and  abetting,  ib. 
after  an  acquittal  on  such  objection,  he  may  be  indicted  as  principal, 
i.  75. 
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ACCESSORY— con^muecf. 

if  a  person  be  present,  he  is  not  an  accessorj  but  a  principal,  i.  58,  and  note  (A). 

by  tlie  intervention  of  a  third  person,  i.  59. 

he  who  procures  a  felony  to  be  done  is  a  felon,  ib. 

in  what  crimes  there  may  be,  ib. 

in  forgery,  i.  60. 

felonies  created  by  statute,  i.  61. 

cannot  be  a  misdemeanor,  ib. 

in  misdemeanors  all  are  principals,  ib. 
aeeetaoritu  sequitur  naturam  principalis  sui,  ib. 

how  far  an  accessory  is  implicated  when  the  principal  varies  from  the  terms  of 
the  instigation,  i.  62. 

when  he  commits  a  different  crime,  ib. 

when  the  accessory  repents  and  countermands  the  principal,  i.  63. 
counselling  a  pregnant  woman  to  murder  her  child,  i.  62. 
in  murder,  i.  708. — See  tit.  Murdbr. 
may  be  in  manslaughter,  i.  59. 
how  and  where  to  be  tried,  i.  67,  et  teq. 
other  enactments  respecting,  ib. 
accessory  before  the  fact  to  felo-de-se  was  not  triable,  i.  71. 
indictment  against  accessory  before  conviction  of  principal,  i.  72. 
joinder  of  counts  in  indictments  against  accessories,  i.  73. 
after  the  factj 

who  is  to  be  so  considered,  i.  63,  et  seq. 
by  receiving,  comforting,  &c.,  the  felon,  ih. 
or  an  accessory  before  the  fact,  i.  65. 
by  assisting  a  felon  sentenced  to  be  transported,  i.  607. 
in  offences  created  by  statute,  i.  65.      • 
must  know  of  the  felony  committed,  i.  66. 

and  the  felony  must  be  complete,  ib. 
feme  covert  not,  by  receiving  her  husband,  i.  46,  66. 
proceedings  against,  at  common  law  unfrequent,  i.  66. 
punishment  of,  i.  5,  .69. 
receivers  of  stolen  goods,  i.  73 ;  ii.  542. 
employing  another  to  harbor  the  principal,  i.  64. 

any  assistance  to  prevent  apprehension,  trial,  or  punishment,  sufficient,  li, 
must  be  some  personal  assistance  to  the  felon,  i.  65. 
person  may  be  accessory  to  larceny  of  his  own  goods,  ib, 
rescuing  a  felon,  or  voluntarily  permitting  his  escape,  ib»  . 
in  murder,  i.  709. 
in  manslaughter,  i.  59,  783,  881. 
proceedings  against^  indictment,  &c.,  i.  67,  et  seq, 

principal  and  accessory  in  same  indictment,  i.  67,  et  seq. 
arraigned  as  accessory  to  such  principals  as  are  convicted,  i.  74. 
as  to  stating  the  name  of  the  principal,  i.  73. 
accessory  before  may  be  charged  as  principal,  i.  67. 

or  for  a  substantive  felopy,  i.  68. 

punishment  of,  i.  67. 
accessory  after  may  be  charged  with  a  substantive  felony,  i.  68. 
punishment  of,  i.  69. 
prosecution  of  accessories,  ib. 
several  charged  in  one  indictment,  ib, 
where  trial  may  be,  ib. 
offences  at  sea,  i.  71. 

indicted  as  accessory  to  several,  found  guilty  as  accessory  to  one,  the  verdict 
good,  i.  74. 

no  person  shall  be  tried  more  than  once  for  the  same  offence  of  being  tccei- 
sory,  i.  70. 
former  acquittal,  when  a  good  bar,  i.  75. 

he  may  be  tried  where  principal  has  been  convicted,  though  not  attainted,  i.  ^9* 
he  may  controvert  the  guilt  of  the  principal,  i.  75,  et  seq. 
in  what  county  he  shall  be  tried,  i.  69. 

a  confession  by  the  principal  no  evidence  against  the  accessory,  i.  76. 
quaere  whether  conviction  of  principal  upon  not  guilty  is,  i.  77. 
in  murder,  i.  708,  et  seq. 
in  manslaughter,  i.  783,  881. 
in  rape,  i.  904. 
in  sodomy,  1.  938. 
in  abduction  of  women,  i.  941. 

in  every  felony  under  Offences  against  the' Person  Act,  i.  881. 
in  mayhem,  none,  i.  972. 
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CCESSORY —continued. 

in  offences  respecting  coin,  i.  101. 

in  piracy,  i.  147,  151. 

none  in  extortion,  i.  211. 

all  are  principals  in  a  riot,  i.  381. 

in  burglary,  ii.  67. 

in  sacrilege,  ii.  71. 

in  housebreaking,  ii.  75. 

in  stealing  in  a  dwelling-house,  ii.  82. 

in  breaking,  &c.,  and  stealing  in  buildings  within  the  curtilage,  ii.  89, 

in  breaking,  &c.,  shops,  &c.,  and  stealing  therein,  ii.  94. 

in  robbery,  ii.  101,  139. 

in  larceny,  ii.  145. 

in  stealing  from  the  person,  ii.  358. 

in  stealing  horses,  cows,  sheep,  &c.,  ii.  360. 

in  stealing  and  destroying  deer,  &c.,  ii.  373. 

in  taking,  &c.,  fish,  ii.  378. 

In  plundering  shipwrecked  vessels,  ii.  380. 

in  larceny  by  servants,  &c.,  ii.  410. 

in  embezzlement,  ii.  472. 

in  forgery,  ii.  790,  848. 

in  malicious  injuries,  ii.  1021. 

in  sending  threatening  letters,  iii.  181. 
ACCOMPLICES, 

include  all  the  participes  eriminUj  i.  49. 

dying  declaration  of,  iii.  268. 

deposition  of,  iii.  473. 

evidence  against  a  prisoner,  iii.  596. 

indicted  separately,  ib. 

approvement,  ib. 

accomplice  must  state  the  whole  truth,  or  may  be  tried,  iii.  597. 

mode  of  admitting  to  give  evidence,  iii.  598. 

principal  a  witness  against  accessory,  iii.  599. 

accomplice's  evidence  alone  sufficient  in  point  of  law,  iii.  600. 

but  in  practice  corroboration  always  deemed  essential,  t^. 

corroboration  as  to  some,  not  all  pf  the  prisoners,  considered  sufiScient  formerly,  ill. 

601.  • 

but  it  is  now  settled  that  such  corroboration  is  insufficient,  iii.  602. 
corroboration  as  to  facts  insufficient,  tb, 
corroboration  should  be  such  as  goes  to  fix  the  identity  of  tlie  party  charged,  iii.  603, 

et  »eq. 
and  to  fix  each  prisoner,  iii.  606. 

confirmation  by  wife  of  accomplice  insufficient,  iii.  608. 
confirmation  as  to  principal  none  as  to  accessory,  and  vice  vertd,  ib. 
where  there  are  several  accomplices,  iii.  609. 
where  confirmation  is  not  required,  iii.  610. 
in  cases  of  misdemeanor,  iii.  611. 

where  accomplice  has  been  summarily  convicted,  iii.  610. 
result  of  the  cases,  iii.  611. 

the  jury  may  convict  some  and  acquit  others  on  the  same  accomplice's  evidence,  ib, 
accomplice  evidence  for  prisoner,  ib. 
ACCOUNTABLE  RECEIPTS, 

forging,  ii.  941. 
lCCODNTANT-GENERAL, 

forging  signature  of,  ii.  926. 
lCCUSING  of  crime —See  Threats  and  Thriateniko  Littibs. 
with  intent  to  extort  property,  ii.  100 ;  iii.  177,  et  teq, 
letter  accusing,  ii.  100;  iii..  177,  et  aeq. 
lCKNOWLEDGING, 

recognizance,  bail,  cognovit,  &c.,  without  authority,  ii.  1016. 
lCQUITTANCE, 

for  money,  forging,  ii.  941. 

exchequer  stealing,  ii.  266. 
IZ>  QUOD  DAMNUM, 

writ  of,  virtually  abolished,  i.  472. 
repairs  of  a  road  made  in  pursuance  of,  i.  504. 
iDMINISTERING, 

poison,  &c.,  with  intent  to  murder,  i.  972. 
fo  as  to  endanger  life,  &c.,  i.  975. 
with  intent  to  injure,  &c.,  ib. 
with  intent  to  procure  abortion,  i.  899. 


cxiv  Index. 

ADMINISTERING— conttnt/frf, 

chloroform,  &c.,  with  intent  to  commit  offences,  i.  1015. 

attempting  to  administer  poison,  &c.,  i.  973. 

administering  cantharides,  i.  170,  990. 
ADMIRALTY, 

jurisdiction  of,  i.  153,  et  seq. — See  tit.  Pibact,  High  Seas. 

court  of,  &c.,  i.  157. 

punishments  of  offences  committed  on  the  sea,  i.  158. 

forging  hand  of  registrar  of,  ii.  911. 

offences  against  Larceny  Act,  ii.  331. 

offences  against  Forgery  Act,  ii.  848. 

offences  against  Malicious  Injuries  Act,  ii.  1022. 

offences  against  Coin  Act,  i.  102. 

Offences  against  Person  Act,  i.  762. 

offences  by  accessories,  i.  71. 
ADMISSION— See  tit.  Confession. 
ADULTERER, 

taking  goods  by  the  delivery  of  adulteress,  i.  42,  et  seq. 

provocation  to  kill  by  detection  of,  i.  786. 
AFFIDAVIT, 

forging,  ii.  856. 
AFFRAY, 

definition  of,  i.  406. 

derivation  of,  ib. 

difference  between,  and  a  riot,  ib. 

aggravated,  ib. 

words  will  not  make  an  affray,  i.  407. 

but  there  may  be  one  where  thire  is  no  actiial  violence,  ib, 
as  where  persons  go  armed,  ib. 

prohibited  by  2  Edw.  3,  c.  3,  ib. 

construction  of  that  statute,  i.  408. 

suppression  of,  by  a  private  person,  ib. 

arresting  affrayer,  ib. 

giving  affrayer  in  charge  to  a  constable,  i.  409. 

continuance  of  affray,  ib. 

suppression  by  a  constable,  ib. 

where  the  affray  is  in  his  presence,  i.  410. 

where  it  was  not  in  his  presence  he  cannot  arrest,  ib, 

by  a  justice  of  the  peace,  i.  411. 

punishment,  i.  412. 

notice  of  authority  to  arrest  by  officer,  &c.,  interposing,  i.  804. 

killing  in,  i.  808. 
AGAINST  THE  FORM  OF  THE  STATUTE, 

unnecessary,  ii.  326,  327. 
AGENT, 

in  whom  ownership  of  goods  may  be  laid,  ii.  293. 

embezzling  money,  &c.,  intrusted  to  him  with  a  written  direction,  ii.  473. 

or  goods,  Ac,  power  of  attorney  to  transfer  stock,  &c.,  intmsted  to  him  for  »'^ 
custody,  ib. 

obtaining  advances  on  the  property  of  his  principal  without  authority,  ii.  475 
AIDERS  AND  ABETTORS.— Sea  tit.  Principal  in  Second  Dsobbi. 

principals  in  the  second  degree,  i.  49. 

formerly  considered  accessories  at  the  fact,  ib. 
and  not  triable  till  principal  convicted,  ib. 

how  far  they  must  be  present  at  the  commission,  ib. 
Avhat  shall  constitute  such  presence,  i.  50,  et  teq. 

of  a  crime  done  \n  prosecution  of  9ome  unlawful  purpote  by  several,  i.  55. 
w.hcre  there  is  a  general  resolution  against  all  opposers,  i.  56. 

indictment  against,  i.  57. 
AIRWAY  OF  MINE, 

obstructing,  ii.  1077. 
ALEHOUSE, 

authority  of  constable  in,  i.  810,  et  seq. 

keeping,  without  a  license,  why  not  indictable,  i.  89. 

license  made  necessary  by  5  &  6  Edw.  6,  i.  443,  note  (m). 

disorderly,  i.  442. 
ALE  LICENSES, 

granting,  and  refusing  improperly,  i.  201. 
ALMANAC, 

forging  stamps  on,  ii.  881. 
ALTERING   DOCUMENTS, 

equivalent  to  forging,  ii.  710. 
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iSSADORS, 

rrest  of,  i.  1024. 

IDMENTS, 

nder  9  Geo.  4,  c.  15,  iii.  318. 

nder  11  &  12  Vict.  c.  16,  s.  4,  iii.  320. 

nder  12  &  13  Vict.  c.  45,  s.  10,  ib. 

nder  14  &  15  Vict.  c.  100,  s.  1,  iii.  321. 

ourt  may  amend  variances  not  material  to  the  merits,  and  by  which  the  prisoner 

cannot  be  prejudiced,  ib. 
omparison  of  the  statutes  allowing  amendments,  iii.  322. 
'here  amendments  may  be  made,  iii.  323. 
lerits  of  the  case,  ib. 
rejudice  of  the  defendant,  ib. 
mendments  should  be  liberally  made,  iii.  324. 
ariance  in  name,  iii.  325. 
escription  of  highway,  ib. 
1  statutes,  ib. 
1  stating  a  trial,  ib. 
wnership  of  goods,  ib. 
1  bigamy,  iii.  326. 
3  gaming,  ib. 

fter  one  prisoner  has  pleaded  guilty,  ib. 
ot  to  alter  the  offence  charged,  ib. 
ot  to  render  indictment  bad,  iii.  327. 
8  to  statement  of  false  pretence,  t6. 
isposal  of  body  of  a  child,  ib. 
oreign  money,  ib. 
aixture  of  grain,  ib. 
mendment  is  discretionary,  iii.  328. 
»y  what  court,  ib. 
X  what  time,  ib. 
oust  be  before  verdict,  iii.  329. 
.11  evidence  should  be  first  received,  ib. 
.mended  indictment  can  only  be  considered,  ib. 
:10RS, 

eft  or  cut  from  ships,  ii.  379,  601. 
lALS,  DOMESTIC, 
arceny  of,  ii.  278. 
billing,  maiming,  &c.,  ii.  1057. 
REEl ENSIGN.— See  tit.  Arrest. 

vithout  a  warrant,  of  persons  suspected  of  felony,  by  night,  ii.  68. 
ound  committing  offences  against  the  Larceny  Act,  ib, 
)ffering  to  sell,  &c.,  property  suspected  to  have  been  stolen.     Larcenj  Actj  sec.  103, 

A  pp.  Stat.  xlv. 
RENTICE, 

:auRing  bodily  harm  to,  &c.,  i.  1015. 
leglect  of,  who  indictable  for,  i.  80. 
nurder  by  harsh  usage,  i.  677. 

correction  of,  by  master,  in/oro  dometticOj  i.  716,  861,  it  teq.^  886, 
jnlisting  and  receiving  bounty  money,  ii.  608,  708. 
ROVEMENT, 
method  of,  iii.  596. 

s, 

iffray  by  going  armed,  i.  407. 

prohibition  by  2  Edw.  3,  from  going  armed,  i.  407. 

construction  of  this  statute,  i.  408. 
loaded  arms,  what,  i.  975. 
AIGN.MENT, 

of  idiots,  deaf  and  dumb  persons,  kc,  i.  11,  and  note  (m) 
lEST. — See  tit.  Process. 
opposing  an  arrest  upon  criminal  process,  i.  569,  e(  seq. 

by  rescue,  i.  571. 
of  persons  escaping  from  Great  Britain  to  Ireland,  Ac.,  i.  582. 
authority  of  officers  and  others  to  arrest,  &c.,  in  cases  of  felony,  i.  799. 

of  private  persons,  ib. 

in  cases  of  attempts  to  commit  felony,  i.  800. 

distinction  between  officers  and  private  persons,  ib. 

a  magistrate  has  no  authority  to  detain  a  person  known  till  a  charge  of  misde- 
meanor is  made,  i.  801. 

arrest  on  charge  of  felony  imperfectly  expressed,  i.  802. 

illegal  arrest,  i.  803. 
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ARUEST— continued. 

arrest  without  warrant  on  charge  of  felony,  where  none  has  been  committed 
i.  804. 
authority  to  arrest,  kc.y  in  cases  of  misdemeanor,  ib.  et  teq. 
arrest,  and  recaption,  for  misdemeanor  committed  oat  of  the  view  of  the  consUble, 

illef^al,  i.  805. 
if  affray  is  over,  constable  cannot  arrest,  i.  806. 

in  all  cases  of  misdemeanor,  the  offence  must  be  committed  in  the  view  of  the  coo- 
stable,  i.  808. 

apprehending  night-walkers,  i.  809. 

reputed  thieves,  ib. 
power  of  watchmen,  beadles,  &c.,  ib.  note  (o) 

in  disturbances  in  ale  and  beer-houses,  i.  810,  et  teq, 

in  private  houses,  i.  812. 

officers  taking  opposite  parts,  ib. 

arrest  of  persons  found  committing  offences,  i.  813,  et  eeq. 

by  night,  i.  648,  820. 

by  railway  officer,  i.  821. 
authority  to  arrest,  &c.,  in  civil  suits,  i.  822. 
there  must  bo  a  legal  officer  and  legal  process,  i.  823,  et  teq, 

blank  warrants,  i.  832,  et  seq. 
notice  of  the  authority  to  arrest,  i.  835. 

by  officers  interposing  in  the  case  of  riots  and  affrays,  i.  837. 

in  case  of  third  persons  interposing,  i.  838. 

before  doors  are  broken  open,  i.  839. 
by  private  bailiff,  i.  840. 
regularity  of  proceeding,  »6. 
on  a  Sunday,  i.  841. 
right  of  officers  to  break  open  windows  or  door  to  arrest,  ib. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  i.  842,  et  teq^ 
interference  by  third  persons  where  arrest  is  illegal,  i.  845,  et  teq, 
of  clergymen  duriug  divine  service,  i.  418. 
going  to  or  returning  from  church,  ib. 

killing  in  resisting  or  executing. — See  tit.  Murdib,  Makblaughtbb. 
ARREST  OF  JUDGMENT, 

what  objections  to  indictments  cannot  be  moved,  ii.  324,  tt  teq. 
all  defendants  must  be  in  court,  iii.  176. 
ARSON, 

offence  at  common  law,  ii.  1024. 

there  must  be  an  actual  burning,  ib. 
it  is  not  necessary  that  flame  should  be  visible,  ii.  1024. 
the  burning  must  be  malicious  and  wilful,  ii.  1025. 
it  need  not  correspond  with  the  precise  intent,  ib. 
it  may  be  effected  by  setting  fire  to  the  party's  own  house,  ii.  1026. 

the  fire  must  burn  the  bouse  of  another,  ib. 
a  wife  setting  fire  to  a  husband's  house,  ii.  1027. 

what  is  included  in  the  word  '^  house,"  ii.  1028. 
misdemeanor  in  burning  a  man's  own  house,  ib. 
setting  fire  to  any  church  or  chapel,  t6. ;  App.  Stat.  I. 

a  dwelling-house,  any  person  being  therein,  ii.  1029. 
any  house,  outhouse,  manufactory,  farm  building,  &c.,  ib. 

railway  station,  or  building  belonging  to  any  dock,  canal,  Ike,  i^* 
any  public  building,  ib. 
any  other  building,  ii.  1030. 
goods  in  any  building,  t6.  1044. 
attempting  to  set  fire  to  buildings,  ii.  1031. 
destroying  or  damaging  buildings  with  powder,  ib.  1044. 
attempting  to  do  so,  ii.  1031. 
malice  to  the  owner  not  necessary,  ii.  1032. 
12  Geo.  3,  c.  24,  s.  1,  setting  fire  to  ships  of  war,  ftc,  ii.  1031. 
articles  of  the  navy,  burning  any  ships,  &c.,  ii.  1032. 
cases  on  the  statutes  now  repealed,  ib.  et  seq. 

a  common  gaol  bolden  a  house  within  9  Geo.  1,  ii.  1033. 

a  building  intended  for  a  house,  but  not  completed,  ii.  1034. 

not  occupied,  ii.  1036. 

temporary  absence,  ib. 
building  erected  for  workmen  to  eat  their  meals  in,  ib, 
a  cellar  under  a  cottage  separately  occupied,  ii.  1036. 
what  is  an  outhouse,  ib.  et  aeq. 
a  school-room  near  a  house,  ii.  1037. 
an  open  shed  in  a  farm-yard,  ib. 
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an  open  building  in  a  field  at  a  distance  from  a  house,  ii.  1038. 
an  outhouse  must  be  a  building  belonging  to  a  house,  ii.  1039. 
a  cart  hovel  in  a  field,  ii.  1040. 
what  is  a  shed,  ih. 

a  building  for  carrying  on  trade,  ib.  1041. 
a  stable,  ii.  1041,  1042. 
a  stack  of  wood,  ii,  1042,  1064. 
a  stack  of  straw,  ii.  1042,  1043,  1064. 
a  stack  of  haulm,  ii.  1042,  1004. 
a  stack  may  be  in  a  building,  ii.  1041. 
'  part  owner  of  a  ship  guilty  of  arson  of  the  ship,  ii.  1043. 
cotton-mill  within  Geo  3,  c.  29,  ii.  1044. 
as  to  intent  to  injure  or  defraud,  ii.  1022,  1045. 
the  indictment,  ii.  1045,  et  seq. 

the  indictment  must  state  that  the  act  was  done  '^  anlawfallj  and  malicioasly,'' 

ii.  1046. 
Statement  as  to  houses,  outhouses,  stacks,  &c.,  ib.  et  teg. 
ownership  of  house,  how  stated,  ib.  et  aeq. 
as  to  laying  the  intent  in  an  indictment  for  burning  a  barge,  ii.  1048. 

for  burning  stacks,  ii.  1049. 
the  judges  will  take  notice  that  beans  are  pulse  and  barlej  is  corn,  ib, 
ownership  of  partners,  &c.,  ib, 
evidence,  ih.  et  aeq. 

on  indictment  for  setting  {ire  to  a  house,  some  one  being  in  it,  where  adjoining 
builHing  is  set  fire  to,  person  must  be  in  the  house  when  the  fire  reaches  it, 
iii.  1050. 
evidence  of  other  felonies,  ib.  et.  aeq. 

books  of  insurance  company  not  evidence,  unless  notice  given  to  produce  policy, 

ii.  1052. 
unstamped  policy  evidence,  ii.  1053. 
principals  and  accessories,  ii.  1054. 
penalty  on  servants  firing  any  house,  &c.,  ii.  1055. 
offence  of  burning  a  stack  not  local,  ii.  1053. 
attempts  to  set  fire  to  buildings,  &c.,  ii.  1054. 

inciter,  though  absent,  may  be  convicted  on  an  indictment  charging  him  with 
setting  fire,  &c.,  ib. 
RT, 

works  of,  damaging,  &c.,  ii.  1096. 
3SAULT, 

common  assault, 

definition  of  an  assault,  i.  1019. 
included  in  every  battery,  i.  1021. 
no  words  will  amount  to,  i.  1019. 
battery,  i.  1020. 
injury  need  not  be  direct,  i.  1021. 

or  immediate,  ib. 
by  exposure  to  the  inclemency  of  the  weather,  ih, 
by  indecent  liberties  with  females,  i.  1022. 
by  an  unlawful  imprisonment,  i.  1023. 

every  imprisonment  does  not  include  a  battery,  i.  1025. 
what  will  amount  to  an  assault,  ib, 
intention  material,  ib. 

force  used  sometimes  justifiable,  and  will  not  amount  to,  i.  1026. 
as  against  trespassers,  ib. 
presenting  a  pistol  whether  loaded  or  not,  i.  1019. 
there  must  be  the  means  of  carrying  the  threat  into  effect,  i.  1020. 
confining  an  idiot  brother,  i.  1022. 
persons  present  at  prize  fights,  i.  1023. 
act  done  with  consent  not  an  assault,  ib. 
but  if  resistance  is  prevented  by  fraud,  it  is,  ib, 
injury  accidental  or  undesigned,  i   1025.  - 
servant  defending  master,  and  vice  veraa^  i.  1026. 
ton  aaaault  demeane,  a  good  defence,  i.  1027. 
excess  of  violence,  f6.  1029. 
officers  arresting,  i.  1027. 
officers  must  use  no  unnecessary  violence,  ib, 
magistrates  hearing  informations  and  convicting,  i.  1028. 
coroners  holding  inquests,  ib. 
entering  house  with  violence,  ib, 
difference  where  the  trespass  is  without  yiolence,  ib, 
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indictment,  i.  1030. 

one  indictment  for  assaulting  two  pcrsonSi  ib, 
plea,  ib. 

verdict  and  punishment,  i.  1031. 
costs,  i.  1032. 

summary  conviction  before  two  magistrates  of  common  assault,  i.  1033. 
aggravated  assault  on  females  and  boys,  i.  1034. 
certificate  of  dismissal  of  complaint,  ib. 
aggravated  assaults. 

with  intent  to  ravish,  i.  927. 

to  commit  an  unnatural  crime,  i.  939. 
upon  officers  executing  process,  i.  569,  et.  aeq. 
attempts  to  murder,  or  to  do  great  bodily  harm,  1.  1036. 
in  effecting  a  rescue,  i.  406,  571,  597,  ft.  teq  ,  1036. 
in  obstructing  revenue  officers,  i.  172,  et.  teg.,  1036. 
in  hindering  the  exportation  or  circulation  of  corn,  i.  183,  et.  teq.j  1036. 
laying  violent  hands  in  a  church  or  churchyard,  1.  1036. 
striking,  or  drawing  a  weapon  in  a  church  or  churchyard,  ib. 
malicious  striking  or  shedding  blood  in  the  King's  palaces,  ib. 
drawing  a  weapon  or  striking  in  the  King's  courts  of  justice,  i.  1037. 

nolle  prosequi  as  to  judgment  of  amputation,  ib. 
rescuing  a  prisoner  from  coutts  without  striking,  i.  1038. 
assaults  in  inferior  courts  of  justice,  ib. 
indictment,  ib. 
assaulting  commanders  of  vessels,  ib.  * 

assaulting  a  clergyman  during  divine  service,  i.  418,  1039. 
assaults  on  officers,  &c.,  for  their  endeavors  to  save  shipwrecked  vessels,  t6. 
assaults  with  intent  to  commit  felony ;  assaults  upon  peace  officers;  or  to  prerent 

arrest  of  offenders ;  or  in  pursuance  of  a  conspiracy  to  raise  wages,  ib. 
assaults  with  intent  to  obstruct  the  buying  and  selling  of  grain,  or  its  free  passive,  (h. 
assaults  on  peace  officers,  &c.,  t6.  et.  seq. 
assault  on  seaman  to  prevent  bis  working,  i.  1040. 
arising  out  of  combination,  ib. 
on  collectors  of  taxes,  i.  1045. 
revenue  officers,  i.  177. 

officers  of  Pentonville  and  Millbank  Penitentiary,  i.  1049. 
poor  law  officers,  ib. 
persons  arresting  offenders  by  night,  ib, 
with  intent  to  commit  robbery^  ii.  98. 

construction  of  the  former  statutes,  ii.  136. 

an  assault  and  threat  to  charge  with  an  infamous  crime  is  an  assaaU  with  iDteDt  to 
rob,  ii.  133. 

the  assault  must  be  made  on  the  party  intended  to  be  robbed,  ii.  136. 
no  actual  demand  of  money,  &c.,  necessary,  ib.  137. 
the  intent  to  rob  the  material  part,  and  must  be  properly  alleged,  ii.  138. 
conviction  of  an  indictment  for  robber}',  ii.  98. 
construction  of  the  former  clause,  ii.  138. 
ASSAY  MARK, 

on  gold  or  silver,  forging,  &c.,  ii.  889. 
ASSEMBLY, 

unlawful,  i.  387,  et.  seq. — See  tit.  Unlawful  Assimblt. 
ATHEISTS, 

incompetency  of,  iii.  614. 
ATTAINDER, 

another  crime  not  pleadable,  ii.  55. 
ATTEMPTS. 

to  commit  crimes  or  misdemeanors,  when  indictable,  i.  83,  et.  teq. ;  Add.  \h.\  iii.^^^- 
endeavoring  to  provoke  another  to  send  a  challenge,  i.  413. 
inciting  persons  to  assemble  in  a  riotous  manner,  i.  382. 
to  commit  a  rape,  i.  927. 

to  commit  murder,  i.  970,  et  seq.     See  tit.  Maiming. 
maliciously  shooting  at  persons,  i.  973,  et  seq. 
attempts  to  murder  by  shooting  or  wounding,  ib, 
by  destroying  buildings,  i.  973. 
by  setting  fire  to  ships,  kc  ,  ib. 
by  any  other  means,  ib. 

to  maim,  disfigure,  &c.,  i.  974. 
to  choke,  with  intent  to  commit  an  offence,  i.  1014. 
giving  chloroform  with  like  intent,  ib, 
a  person  caught  in  the  night  in  an  attempt  to  commit  a  felony  may  be  detaineii  ^i^^' 
out  a  warrant,  i.  999. 
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conviction  of  an  attempt  on  an  indictment  for  a  felony  or  misdemeanor,  t.  1. 
to  take  or  destroy  fish,  ii.  376. 
to  set  fire  to  buildings,  ii.  1031,  1054. 
to  destroy  buildings  with  gunpowder,  ii.  1031. 
to  set  fire  to  crops,  stacks,  kc,  ii.  1063. 
to  set  fire  to  mines,  ii.  1077. 
ships,  ii.  1089. 
in  what  cases  there  may  be  an  attempt  to  commit  an  offence,  ii.  599  ;  iii.  643. 
attempt  by  servant  to  steal  his  master's  meat,  ii.  410. 
to  set  fire  to  a  house,  inciter  though  absent  may  be  convicted,  ii.  1054. 
TTESTING   WITNESS, 

need  not  now  be  called,  iii.  357. 
TTORNEY, 

acting  as,  when  unqualified,  i.  87. 
convicted  of  forgery  and  afterwards  practising,  ii.  844. 

embezzling  money  or  securities  intrusted  to  him  with  a  written  direction,  ii.  473. 
goods,  &c.,  or  power  of  attorney  intrusted  to  him  for  safe  custody,  ib. 
fraudulently  selling  property  intrusted  to  him  for  safe  custody,  ii.  474. 
UTREFOIS  ACQUIT. 

plea  of,  ii.  52. 
in  burglary,  ib. 
will  not  be  effective,  unless  the  facts  on  the  second  trial  would  have  sustained  the 

first  indictment,  ii.  54. 
an  acquittal  in  one  king*s  reign  no  bar  to  an  indictment  for  an  offence  laid  in  another 

king's  reign,  ii.  55. 
if  prisoner  might  have  been  convicted  by  any  evidence  on  one  indictment,  an  acquit- 
tal thereon  a  bar  to  a  subsequent  indictment,  ii.  56. 
where  means  of  death  proved  by  the  same  evidence,  ii.  57. 
acquittal  on  an  indictment  against  the  prisoner  and  others,  ii.  58. 
an  insolvent  omitting  goods  from  his  schedule,  ii.  59. 
acquittal  must  be  of  the  same  identical  offence,  ii.  60. 

an  acquittal  as  principal  a  bar  to  an  indictment  as  accessory  before  the  fact,  ii.  59. 
former  indictment  must  be  good  on  the  face  of  it,  ii.  60. 
mode  of  pleading ;  form  of  plea,  practice,  &c.,  ii.  61,  note  {e), 
in  forgery,  ii.  814. 
in  perjury,  ii.  59 ;  iii.  76. 

B. 

UIL, 

of  accused  persons,  iii.  437,  et  seq  ,  497. 

acknowledging  in  name  of  another  not  privy,  ii.  1016. 

personating,  ib. 
UILEE, 

converting  property  guilty  of  larceny,  ii.  247. 

may  be  convicted  on  indictment  for  larceny,  i6. 

objects  of  the  new  clause,  ib. 

it  only  applies  where  the  identical  thing  delivered  is  to  be  returned,  ii.  247. 

person  employed  to  collect  money,  ib. 

person  intrusted  with  a  check  to  get  it  cashed,  ib. 

case  of  a  treasurer  of  a  money  club,  ii.  248. 
trustee  of  a  friendly  society,  ii.  249. 

carrier  employed  to  take  money  and  bring  back  goods,  ib, 
married  woman  may  be,  i6. 

special  property  of,  so  as  to  be  laid  as  owner  in  indictment,  ii.  288. 
lAKER, 

indictment  for  mixing  alum  with  flour,  i.  89;  note  (m),  169. 

answerable  for  acts  of  servants,  ib, 
JANK, 

deposit  in,  stealing  securities  for,  ii.  266. 
JANK  OF  ENGLAND  AND   IRELAND, 

embezzlement  by  officers  and  servants  of,  ii.  486. 

making  false  entries  in  books  of,  ii.  859. 

forging  transfers,  &c.,  of  ^tock  at,  ii.  858,  et  teq, 

forging  securities  of,  ii.  866,  et  seq. — See  tit.  Forobrt. 

personating  owner  of  stock,  ii.  8r)8. 

forging  attestation  of  power  of  attorney  to  transfer  stock,  ii.  859. 

clerks  making  out  false  dividend  warrants,  ib. 

forging  the  notes  or  bills  of,  ii.  866. 

purchasing  or  receiving  forged  bank  notes,  (6. 

making  paper  with  **  Bank  of  England  "  or  *'Bank  of  Ireland"  or  waving  bar  lines, 
kc.j  in  it,  ii.  867. 
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engraving,  &c.,  plates  for  making  notes  of  the  Bank  of  England  or  Ireland,  or  hariDg 

such  plates,  &c.,  ii.  868. 
search  for  such  notes  and  instruments  for  forging  them,  ii.  846. 
prosecutions,  election  to  proceed  for  the  minor  offence,  ii.  872. 
signing  clerk  of,  not  a  necessary  witness  to  disproTo  his  own  signature,  ii.  818. 
BANK  NOTES. 

are  valuable  securities,  ii.  2G6. 

country  notes,  paid  in  London,  larceny  of,  ii.  267,  et  teg, 

embezzlement  of,  ii.  607. 
how  stated  in  indictment,  ii.  319. 

forgery,  &c.,  of  the  notes  of  the  banks  of  Englond  and  Ireland  or  other  banks,  iL  866. 
purchasing,  &c.,  forged  notes,  ib. 
BANK  POST  BILL, 
larceny  of,  ii.  276. 

how  stated  in  an  indictment,  ii.  319,  803. 
forging,  ii.  866. 
BANKER, 

check  on,  larceny  of,  ii.  275. 

where  the  drawer  had  no  effects  or  authority,  ii.  614,  639. 
embezzlement  by,  of  money  or  securities  intrusted  to  him  with  a  written  direction,  ii. 

473. 
of  goods,  &c.,  or  power  of  attorney  intrusted  to  him  for  safe  custody,  ii.  473. 
fraudulently  selling  property  intrusted  to  him  for  safe  custody,  ii.  474. 
BANKRUPT, 

embezzlements  and  frauds  by,  ii.  521,  et  aeq. 
not  surrendering,  &c.,  ii.  521. 

not  making  a  discovery  of  his  estate  and  effects  ;  not  delirering  up  his  goods,  or  re- 
moving or  embezzling  to  the  amount  of,  ib. 
indictment,  form  of,  ii.  523,  526. 

trial  in  bankruptcy  court,  ii.  523.  ' 

points  on  repealed  statutes,  ii.  524. 
bankrupt  may  be  guilty  of  concealment,  notwithstanding  a  subsequent  disclotnre, 

ii.  526. 
cases  as  to  indictments  under  the  former  law,  ib.  et  eeq, 

as  to  evidence,  ii.  528,  538,  et  eeq. 
trading,  &c.,  must  have  been  proved,  ii.  528. 
indictment  for  not  surrendering,  ii.  530. 
for  embezzlement,  ib. 

omissions  in  schedule,  &c.,  ii.  530 ;  iii.  527. 
intent  to  defraud,  ii.  531. 
cases  as  to  not  surrendering,  ii.  532. 

cases  as  to  notices,  proceedings,  documents,  &c.,  ii.  533,  et  eeq, 
obtaining  goods  on  approval,  ii.  536. 

by  means  of  agent,  ii.  537. 
Gazette,  ii.  540. 

where  bankrupt  guilty  of  larceny,  ii.  541. 
examination  of,  admissible  against  him,  iii.  413,  et  teq. 
BANNS, 

marriage  by,  i.  277,  et  seq. 
BAPTISM, 

register  of,  forging  entries  in,  ii.  928. 
BARGE, 

stealing  from,  in  river,  canal,  &c.,  ii.  379. 
BARN, 

setting  fire  to,  ii.  1029. 
BARON  AND  FEME.— See  tit.  Feme  Covert. 
BARRATRY, 

definition  of,  i.  266. 
by  whom  it  may  be  committed,  ib. 
indictment  and  proceedings,  ib, 
trial,  ii.  267. 
punishment,  ib. 
BASTARD, 

bringing  into  a  parish  not  indictable,  i.  90  ;  and  see  note  (o). 
indictment  for  secreting  a  woman  with  child,  ib.  note  (m). 
murder  of,  i.  672. 
concealment  of  birth  of,  i.  774. 

verdict  on  trial  for  murder  and  punishment,  ib.  et  teq, 
conspiracy  to  charge  as  father  of,  iii.  126. 
BATHING, 

when  indictable,  i.  451. 
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efinition  of,  i.  1020. 

rery  imprisonment  does  not  include,  i.  1025. 

r  one  be  indicted  for  assault  and  battery,  and  the  assault  be  ill  laid,  be  may  be  con- 
Ticted  of  the  battery,  i.  1031. 
DY-HOUSE, 

idictment  of,  as  a  nuisance,  i.  443,  ei  teg. 
roceedings  on,  evidence,  &c.,  i.  446,  et  seq. 
>LES, 

ower  to  arrest,  i.  809,  note  (o). 
IT, 

teftling  horses  and  other  cattle,  ii.  360. 
le  tobject  of  larceny,  killing  with  intent  to  steal,  ib. 
rdinarilj  kept  in  confinement,  or  for  any  domestic  purpose,  &c.,  stealing,  ii.  368. 

killing  with  intent  to  steal,  ib. 
onession  of,  ii.  369. 
lalicionsly  killing,  &c.,  cattle,  ii.  1057. 

DT  beast  not  being  cattle,  but  being  either  the  subject  of  larceny,  or  ordinarily  kept 
in  confinement,  or  for  some  domestic  purpose,  ib, 
^ARS, 

■and  by  maiming  in  order  to  beg,  i.  971 ;  ii.  608. 
MY, 

•M  proper  signification,  1.  268,  note  (a). 
rhat  it  consist<^d  in  according  to  the  canonists,  ib. 
rigimilly  of  ecclesiastical  cognizance  only,  i.  268. 

a  felony  by  the  24  &  25  Vict.  c.  100,  s.*57,  ib. 
zception  where  second  marriage  contracted  out  of  England  by  any  other  than  a 
British  subject,  ib. 
exception  where  husband  or  wife  shall  be  absent  seven  years,  and  not  known  to 

have  been  living,  ib. 
exception  as  to  persons  divorced,  ib. 

persons  whose  former  marriage  has  been  declared  void,  ib. 
punishment  of,  ib. 
construction  of  exceptions,  i.  269,  et  seq. 

1st  exception — second  marriage  out  of  England  by  other  than  subjects  of 

this  realm,  ib. 
2d  exception — where  husband  or  wife  shall  be  absent  seven  years,  and  not 
known  to  be  living,  ib. 
reasonable  diligence,  what  is,  ib. 
on  whom  the  proof  of  want  of  knowledge  lies,  i.  270. 
3d  exception — divorce,  a  vinculo  matrimonii^  i.  271. 

in  Scotland,  i.  272. 
4th  exception — marriage  declared  void  by  sentence  of  any  court  of  compe- 
tent jurisdiction,  ib. 
0  exception  where  the  parties  are  under  age,  i.  273. 

though  a  person  be  within  some  of  the  exceptions,  the  marriage  is  null  and 
void,  ib. 
accessories,  ib. 

principal  in  second  degree,  ib. 
proceedings  on  the  statute,  ib. 

trial  in  the  county  where  the  party  is  apprehended  or  in  custody,  ib. 
this  cause  is  only  cumulative,  ib. 

the  indictment  need  not  aver  the  apprehension  or  custody,  i.  274. 
what  amounts  to  apprehension,  t6. 
of  the  first  marriage,  ib. 

marriage  within  the  prohibited  degrees,  %b. 
former  Marriage  Act,  26  Geo.  2,  c.  33,  i.  275,  et  seq. 

3  Geo.  4,  c.  75,  i.  276. 

4  Geo.  4,  c.  76,  i.  277,  et  seq. 

confined  to  England,  ib. 
6  &  7  Will.  4,  c.  85,  i.  283,  et  seq. 
1  Vict.  c.  22,  i.  285,  291. 
3  4  4  Vict.  c.  72,  i.  292. 
19  k  20  Vict.  c.  119,  et  seq.,  i.  293. 
banns  ought  to  be  published  in  true  name,  i.  298. 
where  entire  variation,  i.  299. 
where  partial  variation,  ib. 

under  4  Geo.  4,  c.  76,  both  parties  must  know  that  banns  hare  been  pub- 
lished in  a  wrong  aame,  i.  300. 
assuming  fictitious  name  on  the  second  marriage,  i.  301. 
marriage  by  license  in  false  name,  i.  302. 
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a  marriage  b}'  a  minor  by  license  without  consent  since  4  Geo.  4,  c.  76,  ij 

valid,  i.  304, 
marriage  under  an  assumed  name,  where  good,  i.  300,  et  teg. 
the  prosecutor  must  have  shown  the  proper  consent  of  parents,  &c.,  If  neces- 
sary, when  the  marriage  was  bj  license,  i.  303. 
consent  to  the  marriage  in  case  of  illegitimate  children,  i.  304. 
clergyman  must  be  present,  i.  305. 

evidence  of  marriages  under  6  &  7  Will.  4,  c.  85,  i.  305,  et  aeg. ;  i.  307. 
marriages  celebrated  in  churches  and  chapels  erected  since  the 
26  Geo.  2,  c.  33,  i.  307. 
44  Geo.  3,  c.  77,  t6. 
6  Geo.  4,  c.  92,  i.  308. 
and  other  Acts,  i.  309,  et  aeq. 
marriages  in  Scotland,  and  places  beyond  seas,  i.  310. 
marriage  by  a  dissenting  teacher  in  a  private  room  in  Ireland,  i.  312. 
marriage  in  private  house  in  Ireland,  i.  311. 
between  Catholic  and  Protestant  in  Ireland,  i.  313 ;  Add.  iii.  647. 
minors  in  Ireland  (9  Geo.  2),  i.  314. 
Marriage  Act  for  Ireland,  ib. 
4  Geo.  4,  makes  valid  certain  marriages,  solemnized  in  the  chapel  of  British 

Ambassadors,  &c.,  or  in  the  army  abroad,  16. 
marriages  by  Scotch  ministers  in  India  (58  Geo.  3),  i.  315. 
marriages  in  Newfoundland  and  elsewhere  abroad,  t6. 
Quakers'  marriages,  ib, 
Jewish  marriages,  ib. 
Jewish  divorce,  i.  316. 
French  marriages,  ib. 
marriages  of  lunatics  void,  ib. 

marriage  by  reputation  not  suflScient,  ib. 

the  name  of  second  wife  must  be  proved  as  stated  in  the  indictment,  i.  317. 
copies  of  registers  evidence,  ib. 

how  far  the  acknowledgment  of  the  defendant  is  evidence,  ib. 
the  true  wife  cannot  be  a  witness,  i.  319. 
presumption  of  death  with  reference  to  circumstances,  i.  320. 
letters  evidence  of  the  writer  being  alive,  ib. 
BILL  OF  EXCHANGE, 

forging,  ii.  940. 
stealing,  ii.  2G6. 
may  be  laid  as  a  warrant  for  the  payment  of  money,  ii.  973. 
causing  to  be  executed  by  force,  ii.  100. 

by  fraud,  ii.  618. 
BILL  OF  LADING, 

stealing,  &c.,  ii.  266. 
BIRD, 

ordinarily  kept  in  confinement  or  for  some  domestic  purpose,  stealing,  ii.  368. 
killing  with  intent  to  steal,  ib. 
possession  of,  ii.  369. 

maliciously,  killing,  maiming,  &c.,  ii.  1057. 
BIRTH, 

register  of,  forging,  ii.  928. 
concealment  of,  i.  774,  et  seq. 
BISHOP'S  COURT. 

extortion  in,  i.  208. 
BLASPHEMY, 

still  indictable  at  common  law,  i.  88,  321,  332. 
indictment  for,  i.  332,  et  aeq. 
punishment  for,  i.  373. 
BOAT, 

stealing  from  in  port,  river,  &c.,  ii.  379. 
BODILY  INJURY, 

causing  with  intent  to  murder,  i.  972. 
attempting  to  cause  with  like  intent,  i.  973. 
with  intent  to  maim,  &c.,  i.  974. 
to  prevent  apprehension,  ib. 
inflicting  with  or  without  a  weapon,  i.  975. 
exploding  gunpowder  with  intent  to  cause,  i.  1016. 
placing  gunpowder  near  buildings,  &c.,  with  like  intent,  i.  1017. 
setting  spring-guns  with  like  intent,  1.  1052. 
drivers  of  carriages  causing,  i.  1051. 
causing,  to  apprentices  or  servants,  i.  1015. 
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ODY  CORPORATE, 

how  described,  ii.  300. 
OND, 

a  valuable  security,  ii.  266. 
stealing,  ib. 
forging,  ii.  940. 
OUGHT  AND  SOLD  NOTE, 

stealing,  ii.  266. 
OUNDARIES, 

of  counties,  offences  committed  near,  i.  753  ;  ii.  332,  et  teq. 
OXING  MATCH, 

death  by,  i.  854. 
RASS, 

stealing  from  buildings,  ii.  252. 
READ, 

putting  unwholesome  ingredients  in,  by  a  baker,  indictable,  i.  169. 
by  servant  with  master's  knowledge,  master  indictable,  i6. 
RIBERY, 

in  what  it  may  consist,  i.  223. 
definition  of,  ib.  224. 
treating  defined,  i.  225. 
undue  influence,  i.  226. 
attempts  to  bribe,  i.  84,  223. 

in  elections  for  members  of  Parliament,  i.  224,  et  teq, 
cockades,  i.  226. 
costs,  ib. 

limitation  of  proceedings,  i.  227. 
refreshments  to  voters,  ih. 
travelling  expenses,  i.  228. 
payment  through  agents,  i.  229. 
indictments,  i.  230. 
commissions  to  inquire  into,  ib. 
construction  of  former  Acts,  i.  232,  et  eeq, 
agency,  i.  234.  et  seq. 
indemnification  of  discoverers,  i.  238. 
tampering  with  jurors,  i.  85,  223. 
at  municipal  elections,  i.  237. 

construction  of  the  terms  "corrupt,"  "offer  to  corrupt,"  and  "procure  to  vote," 
"  employment,"  i.  238. 
miDGES, 

of  public  bridges,  i.  541. 

of  private  bridges,  ib. 

whether  a  structure  be  a  bridge  is  a  question  of  fact,  ib. 

counties  bound  to  repair  bridges  over  streams  flowing  between  defined  banks,  i.  542. 

sometimes  land  arches,  i.  543. 

dedication  of  a  bridge  to  the  public,  ib. 

a  bridge  may  be  indictable  as  a  nuisance,  if  built  without  public  utility,  or  colorably, 

to  charge  the  county,  i.  544. 
of  nuisances  to,  by  obstructions,  ib, 

house  adjoining,  ib. 
of  nuisances  by  not  repairing  them,  ib.  et  seq. 
liability  of  the  county  to  repair,  ib. 
unless  they  show  others  liable,  ib, 
not  removed  by  an  Act  of  Parliament,  i.  545. 
person  liable  by  receipt  of  toll,  i.  546. 
immemorial  corporation  liable  to  repair,  i.  547. 
ancient  presentments  and  verdicts,  and  grants  of  pontage,  i.  548. 
repair  of  bridges  by  the  22  Hen.  8  (Statute  of  Bridges),  i.  549. 
and  of  three  hundred  feet  of  the  highway  next  adjoining,  ib. 
of  the  nature  of  this  liability,  ib. 

county  of  a  city  enlarged  liable  to  repair  bridge  in  the  district 
so  added,  i.  550. 
counties  liable  to  repair  bridge  built  by  private  persons,  i.  552. 
(43  Geo.  3)  not  to  be  charged  unless  the  bridges  be  built  in  a  substantial 
manner,  &c.,  i.  554. 

cases  upon  the  43  Geo.  3,  c.  59,  i.  555. 
cases  where  counties  have  been  holden  not  to  be  liable  to  repair  bridges 
built  by  companies  or  trustees,  i.  556. 
an  infant  bound  to  repair  ratione  tenur«j  not  privileged  by  nonage,  i.  6,  664. 
no  person  compellable  to  build  new  bridges,  i.  551. 
power  of  justices  to  order  bridges  to  be  widened,  &c  ,  or  rebailt,  ib. 
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composition  as  to  repair  between  county  and  parish,  where  the  latter  ia  liable  tc 

repair,  under  the  3  Geo.  4,  c.  126,  i.  552. 
pullinf^  down  old  bridge  before  new  one  passable,  ib. 

one  bridgfc  within  three  hundred  feet  of  another  in  another  county,  i.  559. 
party  liable  to  repair  a  bridge  is  primti  facie  liable  to  repair  the  approaches,  i.  55S. 
counties  not  liable  to  repair  ends  of  bridges  built  after  1836,  i.  559. 
those  who  are  liable  to  repair  must  do  it  effectually,  ib. 
but  are  not  bound  to  widen,  i.  560. 

procuring  moneys  for  repairs  of  bridges,  and  of  contributions,  ib, 
justices  may  contract  for  repairs,  &c.  i.  560. 
information,  presentment,  or  indictment,  for  not  repairing,  i.  562. 
proceedings  of  justices  in  sessions,  ib. 
indictment,  ib. 

occupier  of  land  liable  to  repair  of  a  bridge  is  indictable,  i.  564. 
infant  where  not  liable  rations  tenur«y  ib. 
pleadings,  special  plea,  &c.,  i.  564,  et  teq. 
trial,  county,  &c.,  i.  566. 
evidence,  ib. 

inhabitants  of  counties  witnesses  against  private  persons,  ib. 
reputation  admissible,  i.  567. 
the  judgment,  ib. 

staying  it,  i.  568. 
certiorari  to  remove  presentments  or  indictments,  ib. 
riotously  destroying  bridges,  &c.,  belonging  to  collieries,  mines,  &c.,  i.  382. 
destroying,  whether  over  a  stream  or  not,  ii.  1074. 

for  conveying  minerals  from  mines,  ii.  1078. 
BROKER, 

embezzlement  by,  of  money  or  securities  entrusted   to  him  with  a  written  direction, 
ii.  473. 

of  goods,  &c.,  or  power  of  attorney  intrusted  to  him  for  safe  custody,  ib. 
fraudulently  selling  property  intrusted  to  him  for  safe  custody,  ii.  474. 
BUILDING, 

setting  lire  to,  ii.  1028,  et  seq. 
destroying,  Ac,  with  gunpowder,  ii.  1031. 
BUILDING  WITHIN  THE  CURTILAGE, 

what  is,  ii.  89,  et  seq. 
breaking  into  and  committing  any  felony  in,  ii.  89. 
committing  any  felony  in,  and  breaking  out  of,  t6. 
BULL, 

stealing  or  killing  with  intent  to  steal,  ii.  360. 
maliciously  killing,  &c.,  ii.  1057. 
BULL-BAITING, 

assemblies  for,  not  riotous,  i.  379. 
BULLION. 

frauds  relating  to,  i.  Ill,  et  seq. 

making  gold  and  silver  under  the  true  alloy,  ib. 

fraudulently  affixing  maks,  indictable  at  common  law,  i&. 
frauds  in  the  exportation  of  bullion,  ib. 
BUOY, 

removing,  destroying,  or  concealing,  ii.  1091. 
BURGLARY, 

definition  of  the  offence,  ii.  1. 

breaking  and  entering,  both  necessary,  ii.  2.  * 

the  breaking. — Of  an  actual  breaking,  ii.  3. 
windows,  ii.  3. 
chimney,  ii.  4. 

where  there  are  no  interior  fastenings,  ib. 
trap  doors,  ii.  5. 

breaking  a  wall  built  round  the  house  for  its  safegaard,  ib, 
breaking  the  outer  fence  of  the  curtilage,  11.  6. 
breaking  an  area  gate,  ib. 
breaking  the  inner  door  of  the  house,  ii.  7. 
breaking  cupboards,  &c.,  fixed  to  the  freehold,  iL  7. 
breaking  out  of  the  house,  ii.  8. 
constructive  breaking,  t^. 
by  threats,  ib. 
by  fraud,  ii.  9. 
by  conspiracy,  ii.  10. 
by  servants,  ib.W, 
the  entering f  ii.  11. 
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discharging  a  gun  outside,  ii.  12. 

introduction  of  an  instrument,  in  the  act  of  breaking  the  house,  ib.  13. 
distinction  between  a  hand  and  instrument,  ii.  13. 
need  not  be  on  the  same  night  as  the  breaking,  ii.  14. 
reaking  and  entering  by  one,  the  act  of  whole  party  engaged,  ib, 

entering  by  means  o\  an  infant,  ib. 
f^  the  mansion' house  J  ii.  15,  ei  seq. 

what  shall  be  considered,  ii.  15. — See  tit.  Owbllikq-Housib. 
not  buildings  within  the  curtilage,  ii.  16. 
part  of  a  house  severed  from  the  rest,  ib. 
chambers,  &c.,  let  to  a  tenant,  ii.  17. 

where  there  is  no  internal  communication  between  a  house  and  room,  ii. 
18,  19. 
-   part  considered  as  a  distinct  dwelling-house,  ii.  20. 
.    outhouse,  ib. 
f  the  inhabitancy^  ii.  2\^et  seq. 

where  owner  has  not  begun  to  inhabit,  ii.  21. 

person  put  in  the  house  to  sleep  at  nights  till  owner  gets  a  tenant,  ii.  22. 
using  the  house  for  business,  but  not  sleeping  there,  ib. 
temporary  absence,  ii.  23. 
there  must  be  an  animus  revertendi^  ib. 
house  used  as  warehouse,  ii.  24. 
house  inhabited  by  servant  and  his  family,  ib. 
inhabitancy  merely  casual,  ib. 

case  of  executor  putting  servants  into  the  house,  ii.  25. 
f  the  ownership,  ib.  et  seq. 

where  occupation  is  by  persons  part  of  the  owner's  family,  ii.  25. 
wife  living  apart  from  her  husband,  ib. 
wife  of  a  convicted  tclon,  ii.  2G. 

by  his  servants,  ib. 
houses  of  partners,  ib.  27. 
of  apartments  in  palaces,  noblemen's  houses,  or  houses  of  public  companies, 

ii.  28,  29. 
ownership  in  servant,  ii.  29,  et  seq. 

in  agent  of  a  trading  company,  ii.  30. 

where  servant  has  part  of  the  house,  and  the  rest  reserved,  ii.  31,  32,  33. 
gardener  living  in  a  cottage,  ii.  32. 
persons  put  in  to  take  care  of  a  house,  ib.  33. 
workhouse,  ii.  33. 

apartments  occupied  by  guests,  &c.,  in  a  house  or  inn,  ii.  34. 
where  there  is  a  tenant  at  will,  ii.  35. 
apartments  let  out  to  inmates,  ii.  36,  37. 

where  there  is  an  actual  severance,  and  no  internal  communication,  ii.  37. 
several  occupations  of  distinct  parts  of  the  samt  house  by  two  partners,  ii. 
38. 
owner  of  house  breaking  open  apartments  of  his  lodgers,  ii.  39. 
fthe  time  when  the  offence  must  be  committed,  ib. 

the  breaking  and  entering  need  not  both  be  in  the  same  night,  t^. 
party  present  at  breaking  but  not  at  the  entering,  ii.  40. 
fthe  intent  to  commit  a  felony,  ib. 

an  intent  to  commit  a  trespass  not  sufRcient,  ii.  41,  42. 
the  felony  intended  may  be  by  common  law  or  statute,  ii.  43. 
the  felony  intended  must  be  stated  correctly,  ib.  44. 
different  intents  may  be  laid  in  same  indictment,  ii.  45. 
idictment,  ii.  44,  et  seq. 

indictment  need  not  state  whose  goods  were  intended  to  be  stolen,  ib. 
allegation  that  the  fact  was  done  in  the  night,  ii.  45. 
allegation  as  to  the  mansion  or  dwelling-house,  ii.  46. 
as  to  a  church,  ib. 
of  the  parish,  ii.  47,  48. 
where  trial  in  nn  adjoining  county,  ii.  49. 
the  words  '*  feloniously  and  burglariously,"  "  break  and  enter  "  are  necessary,  ii.  50. 
of  laying  the  intent,  ii.  51. 

different  intents,  ib. 
of  joining  burglary,  larceny,  and  felony,  ib. 
fthe  plea  of  autrefois  acquit,  ii.  52,  et  seq. 

a  person  indicted  for  burglary,  and  stealing  the  goods  of  A.,  and  acquitted,  may 

be  indicted  for  the  same  burglary  and  stealing  the  goods  of  B.,  ii.  52,  54. 
when  the  prisoner  could  have  been  convicted  by  any  evidence  on  the  first  trial, 
ii.  54,  et  seq^ 
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acquitted  on  a  charge  in  one  king's  reign  no  bar  to  a  charge  in  another  king's 

reign,  ii.  55. 
acquittal  of  larceny  no  bar  to  indictment  for  false  pretences,  ib. 
acquittal  for  murder  no  bar  to  indictment  for  administering  poison,  ib. 

but  is  a  bar  to  indictment  for  concealing  birth,  ib. 
acquittal  on  indictment  which  might  have  been  amended,  but  was  not,  no  bar 

to  indictment  in  amended  form,  ib. 
where  means  of  death  proved  by  the  same  evidence,  ii.  57. 
acquittal  on  joint  indictment  against  several,  ii.  58. 
in  perjury,  ii.  59. 
of  insolvent,  ib, 

acquittal  as  principal  now  a  bar  to  charge  as  accessory  before  the  fact,  ib. 
indictment  must  be  good  and  before  a  competent  tribunal,  ii.  60. 
mode  of  pleading  autre/oix  acquit,  ii.  61,  note  (e). 
where  and  when  it  may  be  pleaded,  &c.,  ii.  61. 
(he  verdict,  ii.  64. 

not  guilty  of  burglary,  but  guilty  of  stealing  above  40«.  in  a  dwelling-hoase,  ii. 
65. 
when  several  are  indicted  for  burglary  and  larceny,  the  offence  of  some  may  be  bur- 
glary, of  the  others  only  larceny,  ib. 
punishment,  ii,  66,  67. 

of  burglary  with  violence,  ii.  66,  note  (r). 
entering  house  by  night  with  intent  to  commit  a  felony,  ii.  66. 
principals  in  second  degree  and  accessories,  ii.  67. 
BURIAL, 

obstructing  burial  service,  i.  418. 
omitting  and  refusing  to  bury,  i.  631. 
right  to  burial,  i.  632. 
preveniing  burial,  i.  637. 
register  of,  forging,  &c.,  ii.  928. 
BURNING,  ii.  1024.— See  tit.  Arson. 
BUYING  AND  SELLING, 

public  offices,  i.  214. — See  tit.  Offices. 
pretended  titles,  i.  262. 

C. 

CANAL. 

stealing  from  vessels  on,  ii.  379. 

breaking  down  bank,  dam,  kc,  ii.  1071. 

removing  piles,  kc,  to  secure  bank,  ib. 

opening  floodgate,  &c.,  or  doing  other  injury  to,  ib. 

setting  fire  to  building  belonging  to,  ii.  1029. 
CANNEL  COAL, 

stealing  from  mine,  ii.  252. 
CAPABILITY. 

of  committing  crimes,  i.  6. 
general  rule,  ib. 
want  or  defect  of  will,  ib. 

1.  Infants,  i.  33. 

committing  misdemeanors,  i.  6. 
felonies,  i.  7,  et  seq. 
murder,  i.  8,  et  seq. 
rape,  i.  8. 
new  statutory  felonies,  i.  10. 
treasons,  ib. 
execution  of,  respited,  &c.,  for  their  want  of  discretion,  ib.  11. 

2.  Aon  compotes,  i.  11,  et  seq. 

idiots,  i.  11. 

what  constitutes,  ib. 

deaf  and  dumb,  ib.  and  see  note  (m). 
from  sickness,  i.  12. 
lunatics,  ib. 
persons  drunk,  ib. 

by  unskilfulness  or  contrivance  of  others,  ib. 
distinction  between  idiocy  and  lunacy,  i.  14. 
in  what  cases  defect  of  sense,  &c.,  shall  excase,  ib.  et  teq, 

rule  derived  from  cases,  i.  28. 
opinions  of  the  judges  in  M'Nagbten's  case,  i.  19. 

cases  subsequentty,  i.  21,  et  seq. 

examination  of  medical  man,  i.  27. 
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insanity  in  the  family,  i6. 
lunatic  ofTcndcrs,  proceeding's  with  respect  to,  i.  29. 
disposal  of  persons  acquitted  on  frround  of  insanity,  i.  30. 
the  jury  may  judge  from  demeanor  of  the  party,  i.  31. 

facts  necessary  to  constitute  the  crime  must  be  proved  in  order  to 
bring  a  case  within  the  Act,  i.  32. 

grand  jury  are  bound  to  find  the  bill,  ib. 

persons  found  insane  on  arraignment  or  trial,  i.  30. 

on  discharge  for  want  of  prosecution,  ib. 

3.  Persons  subject  to  the  power  of  others,  i.  32. 

feme  covert,  i.  33. 

not  answerable  for  her  husband's  breach  of  duty,  i.  38. 
indictment  against  husband  and  wife  as  such,  i.  35,  46. 
when  responsible,  i.  33,  et  seg. 
coercion  of  husband  when  presumed,  i.  33. 
receiving  stolen  goods  with  her  husband,  i.  35,  et  seq, 

in  some  cases  she  is  responsible,  i.  39,  et  teq. 
not  guilty  of  felony  in  stealing  her  husband's  goods,  i.  41. 
when  a  stranger  can  commit  larceny  of  husband's  goods  by  delivery 

of  wife,  i.  42,  et  seq. 
cases  of  adultery,  ib.  et  seq. 
not  necessary  for  receiving  her  husband,  i.  46. 
evidence  of  being  the  wife,  ib. 

4.  Persons  committing  crimes  through  ignorance,  i.  47. 

ignorance  of  law  no  excuse,  ib. 
ARNAL  KNOWLEDGE. 

what  is  sufficient,  i.  916. 
ARNALLY  KNOWING, 
girl  under  ten,  i.  929. 

between  ten  and  twelve,  ib. 
attempt  to  commit  these  offences,  i.  930. 
ARRIERS. 

larceny  by,  ii.  243,  et  seq. 

special  property  of,  to  support  ownership  in  indictment,  ii.  288. 
false  pretence  by,  to  obtain  carriage,  ii.  637. 
ASE  RESERVED, 

by  court  on  trial,  iii.  212. 
AT, 

stealing,  ii.  368. 

maliciously  wounding,  &c.,  ii.  1057. 
ATTLE, 

stealing,  ii.  360. 

how  described  in  indictment,  ii.  363,  et  seq. 
slaughtering,  ii.  366. 
destroying  or  burying  hides,  ii.  367. 
maiming  and  killing,  ii.  1057. 

no  indictment  at  common  law  for  maiming  a  horse,  ib. 
new  statute,  ih. 

as  to  the  meaning  of  the  word  "cattle  "  in  the  9  Geo.  1,  c.  22,  ii.  1058. 
horses,  pigs,  asses,  ib. 
as  to  the  degree  of  maiming,  ii.  1059. 
pouring  acid  into  the  eye  of  a  mare  and  blinding  her,  ib, 
wounds  inflicted  by  a  dog,  ii.  1060. 
burning  a  building  with  a  cow  in  it,  ib. 
malice  to  the  owner  not  necessary,  ib. 
indictment  and  evidence,  ii.  1061. 

other  acts  of  administering  poison,  admissible  to  show  the  intent,  ih. 
principals  and  accessories,  ii.  1062. 
ERTIFICATE, 

of  dismissal  of  assault,  i.  1034. 
ERTIORARI, 

to  remove  indictments  for  nuisances  to  highways,  i.  522. 
costs  after  removal  by  defendants,  i.  528  ;  iii.  589. 

by  prosecutor,  iii.  588. 
for  nuisances  to  bridges,  i.  528. 
HALLENGING, 
to  fight,  i,  413. 

provocation  no  excuFe,  ib. 

of  endeavoring  to  provoke  another  to  send  a  challenge,  ib, 
of  the  intent,  ib. 
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CHALLENGING— con;in««(f. 

of  words  of  provocation,  i.  414. 
in  what  county  the  venue  may  be  laid,  ib, 
criminal  information  for,  ib. 
punishment  for,  ib. 
CHAMPERTY, 

description  of,  i.  259. 
by  statutes,  i.  260. 
punishment,  i.  263. 
place  of  trial,  &c.,  ib, 
CHANCE  MEDLEY, 

killing  by,  i.  888. — Sec  tit.  Homicide. 
CHANCERY, 

forgery  of  documents  relating  to  suitors  in,  li.  926. 
CHAPELS, 

sacrilege  in,  ii.  71. 
setting  fire  to,  ii.  1028. 
pulling  down  by  rioters,  i.  382. 
CHARACTER, 

giving  evidence  of,  on  indictment  for  subsequent  felony,  li.  353 ;  iii.  300. 
of  prosecutrix  in  rape,  impeaching,  i.  925. 
false  character  of  servants,  ii.  703. 

of  prosecutor,  when  and  how  it  may  be  impeached,  iii.  298. 
of  prisoner,  iii.  299. 

evidence  of  good  character  must  be  applicable  to  the  particular  charge,  ib. 
must  not  refer  to  particular  acts,  ib. 
mode  of  leaving  it  to  the  jury,  iii.  300. 
prosecutor  cannot  show  prisoner's  bad  character,  iii.  301. 
unless  he  give  evidence  of  character,  ib. 
only  general  evidence  admissible,  ib. 
bad  character  as  a  ground  of  suspicion,  iii.  304. 
evidence  of  knowledge  of,  iii.  287. 

of  witness  to  impeach  his  credit,  iii.  564. — See  tit.  Witness. 
CHEATS, 

attempts  to  defraud,  when  not  indictable,  i.  89. 

frauds  relating  to  bullion,  i.  111. 

frauds  by  public  officers,  i.  207. 

undue  abatement  of  the  price  of  native  commodities,  1.  253. 

in  order  to  constitute,  there  must  be  a  prejudice  received,  ii.  604, 

if  on  a  trial  for  a  cheat  it  appears  in  evidence  to  amount  to  a  larceny,  it  will  sUll  be 

punishable  as  a  misdemeanor,  ib. 
cheats  and  frauds  punishable  at  common  law,  ib.  et  seq. 
cheats  against  public  justice,  ii.  604. 
frauds  affecting  the  crown  and  public,  ii.  605. 
selling  unwholesome  provisions,  ib. 

supplying  prisoners  of  war  with,  ib. 
baker  selling  bread  containing  alum,  ii.  606. 
mala  praxis  of  a  physician,  ii.  607. 

rendering  false  accounts,  and  other  frauds  by  persons  in  official  situations,  ii.  607. 
false  news,  ii.  608. 

apprentice  enlisting  and  taking  bounty,  ib. 
falsely  pretending  a  power  to  discharge  soldiers,  ib, 
fraud  by  maiming  in  order  to  beg,  t6. 
cheats  by  false  weights,  measures,  and  marks,  ii.  609,  610. 
cheats  and  frauds  in  private  transactions  not  indictable,  IL  611. 
unless  they  amount  to  a  conspiracy  or  forgery,  i6. 
cases  of  cheats  amounting  to  a  conspiracy,  ib. 
cheat  by  means  of  a  forged  instrument,  ii.  612. 
cases  of  forgeries  prosecuted  as  cheats  at  common  law,  ii.  613. 
cheats  by  a  bare  lie  not  indictable,  ib. 

though  an  apparent  token  be  used,  ii.  614. 

a  check  on  banker  without  effects  or  authority,  ib, 
instances  of  unfair  dealings  not  indictable,  ii.  615,  et  »eq. 
a  cheat  or  fraud,  punishable  at  common  law,  must  be  such  against  which  comiQon 

prudence  would  not  have  guarded,  ii.  617. 
indictment,  ib. 
punishment,  ib. 
cheats  and  frauds  by  means  of  false  pretences,  ii.  618,  et  »eq. — See  tit.  Falsi  Pk* 

T8NCB8. 

of  cheats  and  frauds  punishable  by  other  statutes,  ii.  701,  et$eq. 
fraudulent  conveyances,  ib.  702. 
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TREATS— confinued. 

gaming,  ii.  702. 

conjuration,  fortune-telling,  Ac,  ih, 
giving  false  characters  to  servants,  ib. 
forging,  &c.,  trade  marks,  ii.  704,  et  seq. 
Mutiny  Acts,  ii.  708. 

cheats  and  frauds  in  particular  trades,  ib, 
'HECK, 

on  banker,  without  effects  or  authority,  not  indictable  at  common  law,  ii.  614.' 

but  it  is  as  a  false  pretence  under  the  statute,  ii.  639,  et  aeq, 

forging,  altering,  &c.,  the  crossing  of,  ii.  942. 
HILD.— See  tit.  Infant. 

woman  concealing  the  birth  of,  i.  774. 

carnal  knowledge  of,  i.  929,  et  seq.  ^ 

child  stealing,  i.  966. 

exposing  or  abandoning,  i.  1016,  1022. 
HLOROFOR.M, 

administering  to  commit  offences,  i.  1014. 
HOKE, 

attempting  to,  in  order  to  commit  offences,  ib, 
HRISTIAN  RELIGION, 

libels  upon,  i.  321,  332. 

part  of  the  law  of  the  land,  i.  333. 

court  will  not  meddle  with  differences  of  opinion,  1.  334. 

dispassionate  discussions  allowable,  ib. 

Dot  allowable  to  attack  the  characters  of  individuals  in  such  discussions,  i.  335. 
IHURCIL— See  tit.  Sacrilege. 

riotously  pulling  down,  i.  382. 

affrays  in,  i.  407. 

breaking  windows  of,  i.  417. 

arrest  of  clergymen  in,  i.  418. 

burglary  in,  how  stated,  ii.  46. 

goods  belonging  to,  how  laid,  ii.  72. 

burning,  ii.  1028. 

injuring  monuments,  &c.,  in,  ii.  1096.  - 
HURCH  WARDEN. 

refu.^ing  to  call  vestries,  Ac,  i.  204. 

obtaining  a  silver  cup  or  the  like,  colore  officii^  i.  209. 
HURCH  YARD, 

affrays  in,  i.  407. 

5  &  6  Edw.  6,  c.  4,  i.  415. 

Striking  in,  &c.,  ib. 

arrest  of  clergymen  in,  i.  418. 

stealing  fixtures  in,  ii.  252. 

injuring  monuments,  &c.,  in,  ii.  1096. 
LERGY.MAN, 

a  spiritual  person  taking  a  farm  liable  to  the  penalty  of  statute  Hen.  8,  but  not  indict- 
able, i.  88. 

arrest  of,  in  church  or  churchyard,  i.  418. 
whilst  performing  service,  &c.,  ib. 
LERK, 

larceny  of  his  master's  property,  ii.  382. — See  tit.  Sibvavts. 

embezzlement  by,  ii.  412. — See  tit.  Embezzlbiibnt.  * 

LOTH, 

in  progress  of  manufacture,  larceny  of,  ii.  617. 

destroying,  ii.  1081. 
OAL-MINE, 

setting  fire  to,  ii.  1077. 

stealing  from,  ii.  252. 
OCK-PIT, 

a  nuisance  when,  i.  444. 
OCK-TH  ROWING, 

at  Shrove-tide,  illegal,  i.  855. 
death  by,  ib. 
ODICIL, 

stealing,  &c.,  ii.  262. 

forging,  ii.  940. 
OEBCION, 

excuse  from,  for  committing  a  crime,  i.  32,  ei  fe^i-— See  tit.  Gapabilitt* 
OFFINS, 

ownership,  now  laid,  ii.  298. 
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COIN, 

having  counterfeit  coiu  in  possession  with   intent  to  utter  it,  no  offence  at  commoa 
law,  i.  85. 

but  it  is  good  evidence  of  having  procured  it,  which  is  an  offence,  i.  86. 
having  coinihg  instruments  in  possession  with  intent  to  use  them,  i.  116. 
counterfeiting,  i.  94,  et  seq. 

what  is  the  King's  money,  i.  94. 

necessary  evidence  of  it,  i  95.  , 

proportions  in  coining  it,  i.  94. 

interpretation  of  terms,  i.  95. 

counterfeiting  gold  and  silver  coin,  i.  96. 

offence  complete  though  the  coin  be  not  in  a  fit  state  to  be  uttered,  i.  103. 

coloring  counterfeit  coin  of  pieces  of  metal  to  make  them  pass  M  gold 

or  silver  coin,  i.  96. 
altering  genuine  coin  to  make  it  pass  for  a  higher  coin,  ib, 
counterfeiting  foreign  gold,  silver,  or  copper  coin,  1.  97. 
foreign  coin  not  current  here,  ib. 
copper  money,  ib. 

of  this  realm,  ib. 
the  offence  may  be  committed  by  oflScers  of  the  Mint,  i.  98. 

what  shall  constitute  the  offence  in  them,  ib, 
what  will  be  a  sufficient  counterfeiting,  ib. 

round  blanks  like  shillings  worn  smooth  by  circulation,  ib. 

although  the  false  coin  is  so  imperfect  as  not  to  be  passable,  the  olfeDce  of 

counterfeiting  is  now  complete,  i.  99. 
what  was  a  coloring  within  8  &  9  Will.  3,  ib. 
counterfeiting  complete  without  uttering,  i.  101. 
of  principals  and  accessories  in,  i.  100. 

what  sufficient  proof  of  the  coin  being  counterfeit,  i.  103. 
what  not  sufficient  evidence  of  counselling,  &c.,  i.  102. 
offences  at  sea,  ib. 
solitary  confinement,  i.  104. 
hard  labor,  ib. 

coining  tools  and  base  money,  bow  to  be  secured  and  disposed  of,  i.  105. 
impairing,  i.  107. 

impairing,  diminishing,  or  lightening,  ib. 
having  clippings,  &c.,  in  possession,  ib. 
defacing  coin,  ib. 
tender  of  such  coin,  i.  108. 
melting  coin,  ib. 
importing  counterfeit  or  light  money,  ib. 
counterfeit  coin  current  here,  ib. 
foreign  not  current  here,  i.  109. 
light  silver  coin,  i.  110. 
exporting  counterfeit  money,  ib. 

to  the  colonies,  ib. 
utter ir^  or  tendering  counterfeit  coin,  i.  119. 

formerly,  in  some  cases,  a  cheat  and  misdemeanor,  ib, 
uttering  counterfeit  gold  or  silver  coin,  i.  120. 
uttering,  having  possession  of  other  base  coin,  t6. 
a  second  uttering,  ib. 

having  three  or  more  pieces  in  possession,  ib. 
second  offence,  i.  121. 

evidence  of  previous  conviction,  ib. 
uttering  counterfeit  copper  coin,  i.  123. 

what  a  putting  bff  counterfeit  money  within  the  former  Act,  i- 124. 
names  of  persons  to  whom  uttered  to  be  stated,  i.  125. 
giving  base  coin  in  charity,  ib. 
passing  money  by  ringing  the  changes,  ib. 

indictment — two  utterings  on  the  same  day,  i.  126.  .       . 

on  two  counts  for  uttering,  two  years'  imprisonment  cannot  be  gi^'"' 

127. 
evidence  of  guilty  knowledge  ib. 

associate  not  co-operating,  i.  128.  a         • 

whether  associate  must  be  so  near  as  to  help  to  pass  the  money,  *^* 
all  co-operating  guilty,  i.  129,  130.  .    .. 

where  possession  of  one  defendant  is  the  possession  of  anothef)!*  1^  • 
form  of  indictment,  i.  131. 
allegation  of  knowledge,  t^. 
uttering  foreign  counterfeit  coin^ 
first  uttering,  i.  132. 
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DIN — continued. 

second,  ib. 

proceedings  against  persons  having  in  custody  more  than  a  certain  quan- 
tity, ib. 
uttering  foreign  medals,  i.  133. 
buying,  selling ^  or  paying  counterfeit  coin  at  a  lower  rate  than  its  denomination^  i.  134. 
the  money  must  be  vented  at  a  lower  rate,  i.  135. 
name  of  person  to  whom  it  is  put  off  should  be  stated,  ib, 
the  sum  for  which  it  is  agreed  to  be  put  off  need  not  be  stated,  i.  134. 
costs  of  prosecutions,  i.  104. 
OINING  INSTRUMENTS, 

making,  mending,  or  having  in  possession,  i.  112,  113. 

conveying  tools  or  moneys  out  of  the  Mint,  i.  113. 

a  press  or  mould  within  the  former  statute,  t6. 

what  was  a  puncheon  within  it,  i.  114. 

for  making  foreign  gold  coin,  is  within  the  statute,  i.  115. 

evidence,  ib. 

proof  of  a  die  made  either  of  iron  or  steel,  ib. 
it  is  not  necessary  to  prove  the  money  made  with  them,  i.  116. 
having  in  possession,  with  intent  to  use  them,  a  misdemeanor  at  common   law,  t^. ; 

but  see  p.  85. 
they  need  not  bear  an  exact  resemblance  to  the  coin,  i.  116. 
where  necessary  to  prove  that  the  instrument  had  a  perfect  impression  of  a  coin 

upon  it,  ib. 
evi<jence  of  possession,  i.  117. 
seizing,  to  produce  in  evidence,  i.  105. 
OLLECTORS  OF  TAXES, 

assaulting,  i.  1045. 
OLLEGE, 

setting  fire  to  buildings  belonging  to,  ii.  1029. 
OMBINATION, 

societies  taking  unlawful  oaths,  &c.,  to   be  deemed  unlawful  combinations,  i.  392, 

et  9eq. 
assault  in  jmrsuance  of,  i,  1040. 
;OMMENCEMENT  OF  PROSECUTION, 

what  and  when,  i.  645. 
OMMISSiONS, 

in  the  army,  selling  for  more  than  regulation  price,  a  misdemeanor,  i.  219. 
OMPANIES, 

directors  and  officers  fraudulently  appropriating  property,  ii.  477. 

keejung  fraudulent  accounts,  ib, 
destroying  books,  &c.,  ib. 
publishing  false  statements,  ii.  478. 
OMPARISON, 

of  handwriting  now  allowed,  iii.  363. 
3MPENSATI0N, 

to  persons  active  in  apprehending  offenders,  iii.  592,  et  teq. 
DMPOUNDING  OFFENCES, 
compounding  felony,  i.  194. 

taking  reward  for  helping  to  things  stolen,  i.  195. 
advertising  a  reward  for  the  return  of  stolen  goods,  i6. 
compounding  misdemeanors,  ib. 

after  judgment  by  leave  of  the  court,  ib.  et  aeq. 
compounding  informations  on  penal  statutes,  i.  l->7. 
18  Eliz.  c.  5,  ib. 

statute  applies,  though  no  offence  has  been  committed,  i.  199. 
Fo  though  no  action  or  information  pending,  i.  198. 
contracts,  &c.  in  coiisideratiou  of  dropping  a  prosecuiiua,  &c.,  void,  i.  195. 
ONCEALME.ST, 

of  the  birtii  of  children,  i.  774,  et  aeq. 
verdict  finding,  ib. 
ONFEDKRACV. 

evidence  of  joint  or  several  acts,  to  provo,  i.  50.  et  seq.,  942. 
crimes  done  in  pursuance  ol.  in  prosecution  of  unlawful  purposes,  i.  50,  et  teq, 
unlawiul.  wimt  lo  be  deemed,  i.  392,  el  9rq. 
ONFESSIUX, 

sufficient  for  conviction  without  proof,  aliunde,  iii.  365,  et  teq. 
must  be  free  and  voluntary,  iii.  :JU7. 
promises  and  inducemeuts,  iii.  3G8,  et  teq. 
confession  when  prisoner  is  drunk,  iii.  308. 
inducement  to  implicate  another  prisoner,  iii.  370. 
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CONFESSION— ro/i^iwM^rf. 

telling  a  prisoner  that  what  he  said  would  be  taken  down  and  girea  in  eTideoct. 

iii.  371. 
Drew's  case  and  others  overruled,  ib, 

eonfessions  made  with  a  view  to  being  admitted  as  a  witness,  iii.  373. 
in  consequence  of  pardon  offered  by  secretary  of  state,  ib.  etseq. 
in  consequence  of  another  prisoner  being  admitted  Queen's  evidence,  iii.  375,  376. 
threats  and  menaces,  iii.  376,  et  seq. 
where  the  words  are  ambiguous,  iii.  377. 
under  false  imprisonment,  ib. 
words  not  amounting  to  a  menace,  i^. 
confessions  after  one  unduly  obtained,  iii.  378. 

after  promisus  of  favor,  there  must  be  explicit  warning  and  caution,  ib.  et  ttq. 
where  an  interval  of  time  elapsed  between  the  inducement  and  the  confessioD.  iii. 

380,  rt  seq. 
inducement  by  person  in  superior  authority,  iii.  382. 
after  the  effect  of  inducements  has  been  done  away,  ib.  et  seq. 
as  to  the  persons  whose  inducements  will  exclude  confessions,  iii.  Z86jetseq. 
inducements  in  the  presence  of  persons  in  authority,  iii.  387,  et  seq. 
by  the  wife  of  the  master,  iii.  389,  et  seq. 
by  prosecutor's  relations  and  neighbors,  iii.  300. 
by  persons  not  in  authority,  iii.  392,  393. 

to  a  person  not  in  authority  after  inducement  by  that  person,  iii.  393. 
instances  of  admissible  confessions,  iii.  394,  et  seq. 

an  inducement  as  to  one  crime  will  not  exclude  confession  as  to  another,  iii.  394. 
unless  they  form  parts  of  the  same  transaction,  iii.  395. 
the  proper  question  is,  whether  the  inducement  be  calculated  to  make  the  prisoner 

give  a  false  statement,  ib. 
advising  the  prisoner  to  be  sure  to  tell  the  truth,  ib.  et  seq. 
oath  not  to  reveal  a  statement,  iii.  398. 
proposal  to  confess  coming  from  the  prisoner,  ib. 

confession  obtained  from  a  boy  under  duress  of  imprisonment,  iii.  399. 
there  must  be  the  hope  of  some  temporal  benefit,  ib. 
confession  procured  by  persuasion  of  a  clergyman,  iii.  400. 
boy  told  to  kneel  down  and  tell  the   truth  in  the   presence  of  the   Almightj,  iii. 

404. 
confessions  elicited  by  questions  of  magistrates,  iii.  405,  406. 

of  other  persons,  iii.  406,  407. 
examinations  of  prisoners  purporting  to  be  on  oath,  inadmissible,  iii.  407. 
and  evidence  inadmissible  to  show  that  they  were  not  on  oath,  ib. 
and  evidence  inadmissible  of  what  the  prisoner  said,  iii.  408. 
examination  of  prisoner  on  oath,  when  not  admissible,  ib.  et  seq, 
when  before  any  charge  made  against  any  one,  iii.  409. 
as  a  witness  against  another  prisoner,  t6.  410. 
examined  on  oath  by  mistake,  iii.  411. 
deposition  of  prisoner  against  another  on  a  charge  of  forgery,  iii.  412. 

on  a  charge  of  burglary,  ib. 
on  a  charge  of  an  infamous  crime,  ib, 
on  behalf  of  another  prisoner,  ib. 
where  the  witness  claims  the  protection  of  the  court  at  any  time,  but  ii  com* 

pelled  to  answer,  his  answer  is  inadmissible,  iii.  413. 
examination  on  oath  before  commissioners  of  bankrupt,  ib.  etse^, 
answers  and  depositions  in  chancery,  iii.  416. 
affidavit,  ib. 

cases  as  to  depositions  before  coroners,  ib.  et  seq. 

discoveries  in  consequence  of  confessions  unduly  obtained,  iii.  419,  itstq. 
acts  done  in  consequence  of  a  confession,  iii.  420. 
declarations  accompanying  such  acts,  iii.  421. 
not  admissible  except  when  confirmed,  ib. 
evidence  against  the  person  confessing  only,  ib. 

though  made  before  a  magistrate  in  the  hearing  of  an  accomplice,  who  did  sot 

deny  it,  iii.  422. 
secds^  if  referred  to  by  the  prisoner,  iii.  423, 
confession  in  the  hearing  ot  a  prisoner  not  before  a  magistrate,  iii.  424. 
statement  made  by  prisoner's  wife  in  his  presence,  ib. 
by  thief  in  presence  of  receiver,  iii.  425. 
in  presence  of  prosecutrix,  ib. 

any  statement  of  a  prisoner  is  generally  evidence,  iii.  426. 
examinations  not  in  the  words  oi  the  prisoner,  inadmissible,  •&. 
all  names  in  a  confession  must  be  mentioned,  iii.  427,  428.  429. 
whole  statement  of  prisoner  to  be  left  to  jury,  iii.  428. 
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the  jury  are  to  credit  so  much  of  the  prisoner's  statement  as  they  think  fit,  ib. 
accounts  of  possession  of  stolen  property,  iii.  429. 
where  the  account  is  reasonable  the  prosecution  should  negative  it,  ib. 
not  where  accounts  are  contradictory  or  improbable,  iii.  430. 
declarations  of  prisoner  unconnected  with  the  charge  inadmissible,  ill.  431. 
prosecutor  must  prove  that  a  statement  is  voluntary,  ib. 
as  to  the  mode  of  introducing  confessions,  iii.  432. 

calling  constables  in  whose  custody  the  prisoner  has  previously  been,  ib.  et  teq. 
of  the  effect  of  confessions,  iii.  433. 

where  a  statement  is  rightly  received,  but  is  afterwards  proved  to  have  been  inad- 
missible, and  it  is  left  to  the  jury,  it  is  erroneous,  iii.  434. 
acts  and  declarations  of  co-conspirators,  iii.  435. 

of  agent  of  prosecutor,  ib, 
of  agent  of  defendant,  ib. 
of  servants,  iii.  436. 
before  a  magistrate  — See  tit.  Examination. 
ONFIDENTIAL  COMMUNICATIONS, 

what  are,  iii.  502,  ei  seq. 
ONGREGATION, 

disturbing,  i.  416,  et  seq, 
ONIES, 

larceny  of,  ii.  281. 

taking  or  killing  in  a  warren,  ii.  374. 
ONJURATION, 

cheats  by  pretending  to  practice,  ii.  703. 
ONSENT, 

negative  proof  of,  iii.  226. 
!ONSPIRACY, 

prosecution  for,  not  maintainable  against  a  husband  and  wife,  i.  39. 

tor  an  unlawful  and  seditious  assembly,  i.  392,  et  teq. 

societies  taking  unlawful  oaths,  &c.,  to  be  deemed  unlawful  combinations,  i.  392. 

to  murder,  i.  967,  etaeq. 

to  raise  wages,  assault  in  consequence  of,  i.  1040. 

descriptions  of,  iii.  116. 

against  the  public  justice  of  the  kingdom  by  agreeing  to  make  false  charges  and 
accusations,  iii.  117. 

the  false  charge  need  not  be  prosecuted,  iii.  118. 
the  confederacy  will  be  equally  criminal  though  the  proceedings  intended  to  be 

instituted  were  defective,  ib. 
though  the  parties  may  say  they  intended  only  to  give  testimony  in  a  legal  coarse 

of  justice,  ib. 
the  confederacy  must  be  false  and  malicious,  iii.  119. 
to  pervert  the  course  of  justice  by  producing  a  false  certificate  of  a  highway  being  in 

repair,  ib.  el  seq. 
to  defeat  an  information,  iii.  121. 
to  prevent  a  prosecution,  ib. 

where  the  necessary  effect  is  to  defeat  the  ends  of  justice,  ib. 
to  obtain  security  from  a  defendant,  iii.  122. 
to  raise  the  price  of  the  public  funds  by  false  rumors,  ib. 
to  impoverish  the  farmers  of  excise,  iii.  123. 

to  obtain  money  by  procuring  the  appointment  of  a  person  to  an  office  in  the  cus- 
toms, ib. 
to  commit  riots,  iii.  124. 
to  excite  discontent,  ib. 

to  marry  paupers,  in  order  to  charge  a  parish,  ib.  et  seq. 
to  charge  a  man  with  being  the  father  of  a  bastard  child,  iii.  126. 
to  defraud,  ib.  et  seq. 

to  make  a  fraudulent  acceptance  of  a  bill  of  exchange,  iii.  126. 
to  defraud  tradesmen,  iii.  127. 
by  brokers  attending  auctions,  ib. 
to  fabricate  shares  in  a  joint  stock  company,  ib, 
to  barter  unwholesome  wine,  iii.  128. 
to  cheat  by  fraudulent  wager,  ib. 
to  solemnize  a  marriage,  iii    129. 

to  procure  a  marriage  by  license  obtained  by  a  false  oath,  ib, 
to  seduce  a  young  woman,  iii.  130. 
to  procure  a  girl  to  have  illicit  connection,  ib, 
to  carry  away  and  marry  a  female,  ib. 
to  impoverish  a  man  in  his  trade,  iii.  131. 
to  commit  a  civil  trespass,  ib.  132. 
VOL.  III. — 41 
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to  cheat  and  defraud  a  man  bj  selling  him  an  nnsound  horse,  iii.  132. 
to  cheat  of  part  of  the  price  of  a  horse,  ib. 
not  for  conspiring  to  deprive  a  man  of  the  office  of  secretary  to  an  illegal  trading 

company,  iii.  133. 
combinations  among  journeymen  workmen,  ib.  et  seq. 

provisions  of  6  Geo.  4,  c.  129,  ib. 
cases  on  the  statute,  iii.  135,  et  9eq. 

workmen  may  lawfully  meet  to  determine  their  rate  of  wages,  ib.  140. 
so  masters  may  do  the  same  as  to  the  wages  they  will  pay,  iii.  136,  141. 
but  neither  can  enforce  them  by  illegal  means,  iii.  136,  et  teq. 
threats  need  not  actually  be  used,  as  other  language  may  convey  the  impreuion  of 

intimidation,  iii.  137. 
conspiracy  to  cause  workmen  to  be  discharged,  ib. 
counts   for    ''  molesting,"    '^  using   threats  to,"   and    '^  intimidating,"   sufficient,  iii. 

138. 
conspiracy  to  "  molest"  and  "  obstruct"  an  employer,  ib. 
to  force  a  master  to  alter  his  course  of  business  by  '*  molesting"  and  "  obstracting" 

him,  ib. 
to  prevent    workmen  from    hiring    themselves   by  "molesting"  and   "obstructing' 

them,  ih. 
to  induce  hired  workmen  to  quit  their  employment,  iii.  139,  141. 
such  conspiracies  are  illegal,  though  they  be  merely  to  gratify  ill  will,  iii.  141. 
anv  combination  to  molest  or  obstruct  workmen  who  are  willing  to  work  is  illegal, 

iii.   142. 
what  are  threats  and  intimidation,  ib. 
22  Vict.  c.  34,  certain  agreements  not  to  be  deemed  "molestation"  or  " obstraction' 

within  the  6  Geo.  4,  c.  129,  iii.   143. 
prosecution  and  proceedings,  iii.  144. 

more  than  one  person  must  be  found  to  have  conspired,  ib. 
imperfect  verdict  as  to  one,  and  acquittal  as  to  others,  ib. 
judgment  on  one  before  trial  of  others,  iii.  145. 
statements  in  indictment,  iii.  146,  et  seq. 
where  it  is  sufficient  to  state  the  conspiracy,  ib. 
where  overt  acts  must  be  stated,  iii.  14*7. 
not  necessary  to  state  the  means  where  the  thing  intended  ia  illegal,  teeUt  where  it  is 

legal,  iii.  148. 
con.opiracy  to  obtain  the  means  and  power  of  transferring  stock,  iii.  147. 
indictment  need  not  allege  that  the  prosecutor  is  innocent,  ib. 
indictment  for  conspiring  to  defraud  of  divers  goods,  iii.  149. 
purchasers  in  the  funds,  t6. 
to  obtain  goods  without  paying  for  them,  ib. 

by  fraudulent  deed,  iii.   160. 
to  delraud  of  the  fruits  of  a  verdict,  ib. 
too  general  counts,  ib. 
not  stating  whose  the  goods  were,  iii.  151. 

to  cause  imported  goods  to  be  delivered  without  paying  duty,  iii.  152. 
count  bad  for  not  stating  names  of  persons  intended  to  be  cheated,  ib. 
where  conspiracy  is  well  laid,  but  overt  act  insufficiently,  iii.  154. 
counts  charging  a  conspiracy  to  raise  discontent,  &c  ,  and  to  stir  up  ill  will  between 

different  classes,  iii.  155. 
to  obtain  by  means  of  intimidation  and  the  exhibition  of  physical  force  a  change  in 

the  government,  ib. 
technical  averment  of  conspiracy,  iii.  159. 
place  of  trial,  t^. 

jurisdiction  of  Quarter  Sessions,  iii.  160. 
where  charge  must  have  been  heard  before  a  justice,  ib. 
evidence,  iii.  101. 

wife  of  one  defendant  incompetent  for  the  others,  iii.  161. 
proof  of  concert  before  declarations  of  others  are  admissible,  ib, 
acts  or  words  of  one  when  evidence  against  others,  ib. 
evidence  of  what  took  place  at  different  meetings,  iii.  162. 
of  hand-bills,  iii.  103. 
of  entries  at  custom-house,  iii    104. 
proof  of  the  conspiracy,  iii.   105. 

it  may  be  inferred  from  the  separate  acts  of  the  parties,  ib. 
persons  joining  after  conspiracy  is  formed,  iii.  166. 

meeting  for  one  purpose,  and  conspiring  for  another,  ib. 
general  evidence  of  its  nature,  iii.  167. 

either  the  conspiracy  may  be  proved,  or  the  acts  of  the  parties,  ib. 
cumulative  instances  of  fraud  where  admissible,  iii.  168. 
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meaning  of  "  and  others*'  in  an  indictment,  ib. 

court  will  take  judicial  notice  of  a  war,  iii.  169. 

where  it  is  unnecessary  to  produce  a  check  alleged  to  be  forged,  ib. 

to  defraud  by  representing  a  person  in  opulent  circumstances,  ib, 

proof  of  conspiracy  to  defraud  of  acceptances,  iii.  170. 
of  money,  ib. 

meaning  of  ''  false  pretences"  in  an  indictment,  iii.  171. 

to  obtain  railway  tickets,  ib. 

evidence  of  loss  of  profits,  ib. 

record  of  acquittal  of  one  defendant,  ib. 

proof  of  bankruptcy,  ib. 

divisible  averment,  ib. 

instances  of  variances,  iii.  172. 

misdescription  of  statute,  iii.  173. 

particulars  of  charges,  ib. 

acquittal  of  defendant  intended  to  be  called  as  a  witness,  ib. 

election  as  to  counts,  ib. 

change  of  venue,  iii.  174. 

cross-examination  where  only  one  defendant  calls  witnesses,  ib. 

sufficient  to  convict  of  so  much  as  charges  an  indictable  offence,  ib. 

verdict  on  several  counts  where  only  one  conspiracy  is  proved,  ib. 

several  findings  on  one  charge  are  bad,  iii.  175. 

general  judgment  on  several  counts,  any  of  them  being  bad,  is  wrong,  ib. 

punishment,  ib. 

defendants  must  be  present  on  motion  in  court  after  conviction,  iii.  176. 
lOXSTABLE.— See  tit.  Ofkicbrs,  Abrbst. 

fineable  at  petty  sessions,  i.  205. 

neglecting  duties  of  office,  indictable,  i.  212. 

refusal  to  execute  the  office  of,  &c.,  indictable,  ib. 

corporation  has  no  power  of  common  right  to  choose,  i.  213. 

who  liable  to  serve  the  office,  i.  212. 

indictment  for  refusing  to  serve,  ib. 

refusal  to  be  sworn,  evidence  of  refusing  to  serve,  ib. 

suppresi^iou  of  affray  by,  when  in  his  presence,  i.  409,  etteq. 

no  right  to  apprehend  where  affray  is  not  committed  in  his  presence,  i.  410. 

unless  by  warrant  from  a  magistrate,  ib. 

assaulting  constables,  i.  1039,  et  seq. 
special  constables,  i.  1040. 
rural  police,  i.  1041. 
police  of  towns,  ib. 

evidence  of  acting  as  constable  sufficient,  i.  1042  ;  iiiw  221. 

constable's  power  in  preserving  the  peace,  i.  409,  1042. 

authority  to  apiireheud  in  felonies,  i.  799,  1042. 

in  misdemeanors,  i.  804,  1042. 
in  public-houses,  i.  810,  1043. 

must  act  within  his  proper  district,  i.  1043. 

executing  warrants,  ib. 

execution  of  warrants  by,  out  of  their  districts,  i.  824. 

when  guilty  of  excess,  i.  1044. 
ONTA(;iON, 

spreading  disorders,  1.  167,  et  seq. 
the  small-pox,  i.  168. 
ONTIXUANCK. 

where  a  particular  state  is  proved  at  a  given  time,  the  presumption  is   that  it  had 
existed  for  a  reasonable  time  before,  and  that  it  continued  for  a  reasonable  time 
afterwards,  iii.  221. 
O.S'TKA   FOiniAM  JSTATUTI,  ii.  326. 

where  conclusion  of  ttatuti  for  italutorumj  and  vice  vertdj  ib. 

entire  omission  of,  ib.  327. 

ONVKrnoNs, 

summary  proceedings  for  common  assaults,  i.  1033. 
OPPER, 

coin. — See  tit.  Coin. 
OPY, 

of  documents,  where  admissible,  iii.  241,  e/  seq. 
ORN, 

hindering  the  exportation  of,  or  preventing  its  circulation,  i.  183. 
11  (leo.  2.  c.  22.  ib. 

piirtiiilly  repealed,  ib. 
3ii  Ceo.  3,  c.  ;»,  i    184. 


cxxxvi  Index. 

OORH— continued. 

persons  using  violence  to  deter  others,  &c.,  ib. 
24  k  25  Vict.  c.  100,  s.  39,  snmmArj  proceedings  Jbefore  two  magistrates,  i.  185. 

setting  fire  to  crops  or  stacks  of,  ii.  1063. 
OOROxNER, 

extortion  or  other  breach  of  duty  by,  i.  200,  203,  208. 

too  speedy  interment  of  a  corpse  without  sending  for,  i.  638. 

wliat  ought  to  be  done  on  the  happening  of  a  violent  death,  ib. 
jurisdiction  to  hold  inquests,  i.  754. 

depositions  before,  iii.  478. 

7  Geo.  4,  c.  64,  s.  4,  enactment  as  to,  ib.  note  (k). 

whether  admissible  if  taken  in  prisoner's  absence,  iii.  478,  et  aeq, 

distinction  as  to  them.  iii.  479. 

doubts  as  to  their  admissibility,  iii.  480. 

coroner's  duty  in  taking  them,  ib. 

prisoners  entitled  to  copies,  iii.  352. 
OORPOKATION, 

chief  officers  of,  absenting  themselves  from,  or  hindering  elections,  Ac,  i.  206. 

has  no  power  of  common  right  to  choose  a  constable,  i.  213. 

how  to  be  described,  ii.  300,  et  seq, 

ownership  of,  how  to  be  laid,  ib, 

in  forgery,  ii.  809. 

included  in  the  word  '<  person"  in  criminal  statutes,  ii.  327. 
CORPlSES,  i.  629.— See  tit.  Dbad  Bodies. 
CORROSIVE  FLUID, 

throwing  with  intent  to  burn,  1.  1016. 
COSTS, 

in  cases  of  felony,  iii.  576. 

misdemeanors,  ib.  et  aeq. 

secretary  of  state  may  make  regulations  as  to  costs,  iii.  578. 

justices'  certificates  not  conclusive,  ib. 

costs  of  misdemeanors  under  the  Criminal  Law  Consolidation  Acts,  iii.  579. 

in  Mint  cases,  ib. 

on  conviction  of  assault,  iii.  580. 

in  cases  of  ill-treatment  of  apprentices,  servants,  &c.,  ib. 

of  misdemeanors  under  Offences  against  the  Person  Act,  iii.  681. 

of  assaults  under  14  k  15  Vict.  c.  19,  ib. 
under  14  &  15  Vict.  c.  55,  s.  3,  ib. 
on  poor  law  officers,  iii.  582. 

in  perjury,  ib. 

in  bankruptcy,  ib. 

in  admiralty  cases,  iii.  583. 

under  Merchant  Seamen's  Act,  ib. 

cases  removed  to  Central  Criminal  Court,  iii.  584. 

other  cases  at  that  court,  ib. 

in  adjoining  counties,  iii.  385. 

in  exclusive  jurisdictions,  ib. 

binding  by  sessions  sufficient,  iii.  586. 

cases  where  costs  have  been  allowed,  ib, 

who  is  the  prosecutor,  iii.  587. 

another  cannot  be  allowed  costs,  ib. 

where  not  allowed,  iii.  588. 

apprehension  abroad,  ib. 

removing  from  Millbank,  ib. 

cases  removed  by  certiorari  by  the  prosecutor,  ib, 

by  the  defendant,  iii.  589. 

no  costs  of  attending  an  inquest,  ib. 

extra  allowances,  cases  of,  iii.  590. 

of  '*  otherwise  carrying  on  the  prosecution,'-  ib, 

of  cases  reserved,  ib, 

where  trial  postponed,  iii.  591. 

out  of  a  borough  fund,  iii.  592. 

compensation  for  apprehension,  iii.  593. 

to  family  of  person  killed,  ib, 

power  extended  to  sessions,  ib. 

cases  as  to,  iii.  594. 

sacrilege,  ib. 

bullock  stealing,  ib, 

burglary,  ib. 

attempt  to  murder,  ib. 

stealing  from  the  person,  i6. 
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for  exertions,  ib. 

where  no  expense  or  loss  of  time,  ib. 

affidavit  where  necessary,  ib. 

entire  order  must  be  served,  ili.  595. 

costs  in  libel,  ib. 

Queen's  Bench  cannot  revise  a  taxation  on  the  crown  side,  but  a  judge  in  the  com- 
mission may,  ib. 
COTTON  GOODS. 

stealing  in  course  of  manufacture,  ii.  517. 

destroying  or  damaging  whilst  in  course  of  manufacture,  ii.  1081. 
COTTON  MILL, 

burning,  ii.  1029. 
COUNSEL, 

communications  with  client  when  privileged,  iii.  502. 
COUNTERFEIT, 

money. — See  tit.  Coin. 

possession  of,  with  intent  to  utter,  not  indictable,  i.  85. 
seeOs^  procuring  it  with  such  intent,  i.  86. 

bullion,  i.  l\\,  et  seq. 
COUNTERFEITING, 

great  seal,  &c.,  ii.  850. 
COUNTING-HOUSE, 

breaking  into  and  committing  a  felony  therein,  ii.  94. 
with  intent  to  commit,  &c.,  ii.  96. 
COUNTS, 

for  stealing  and  receiving,  may  be  joined,  ii.  542. 
COUNTY, 

offences  committed  on  the  boundaries  of,  i.  753  ;  iL  332,  et  teq. 

property  of,  ownership  how  to  be  laid,  ii.  304. 

offence  committed  in  the  county  of  a  town,  ii.  816. 
COURT, 

striking  or  drawing  weapon  in  the  King's  court  of  justice,  i.  1037. 

inferior  courts,  i.  1038. 
rescuing  without  striking  in,  t^. 
COURT-MARTIAL, 

who,  and  what  offences  subject  to,  i.  142. 

president  of,  his  declarations  not  libellous,  i.  326. 

return  from  transportation  after  sentence  of,  i.  618. 
COURT  ROLLS, 

forging,  ii.  942. 
COURTS  OF  RECORD, 

stealing,  removing,  or  obliterating  records,  &c.,  ii.  265. 

forging  records,  &c.,  ii.  852. 

process  of  courts  not  of  record,  ii.  853. 
name  of  officer  of,  ii.  926. 
COW, 

stealing  or  killing  with  intent  to  steal,  ii.  S60. 

indictment  for,  not  supported  by  proof  of  stealing  a  heifer,  ii.  363. 

principals  in  the  second  degree  and  accessories,  ii.  360. 

maliciously  killing,  &c.,  ii.  1057. 
CRIMES, 

capability  of  committing. — See  tit.  Capabilitt. 
CRIMINAL  INFORMATION, 

against  justices,  &c.,  i.  200,  et  seq, 
CURTILAGE, 

outer  fence  of,  breaking,  whether  felonious,  ii.  6. 
buildings  within,  ii.  16. 

where  burglary,  &c.,  does  not  extend  to  buildings  within,  ib. 

buildings  within,  breaking  and  committing  a  felony  in,  ii.  89. 

with  intent,  &c.,  ii.  96. 

principals  in  second  degree  and  accessories,  ii.  89. 

cases  where  buildings  were  held  parcel  of  the  house,  ii.  90. 

outer  fence  not  opening  into  a  building,  ii.  92. 
CUSTOM-HOUSE  OFFICER, 

indictment  for  assaulting  in  execution  of  his  office,  quashed,  1.  89. 

assault  on,  indictable  at  common  law,  i.  172. 

count  for  common  assault  on,  not  triable  in  a  wrong  coantj,  i.  181. 
CUSTOMS.--See  tit.  Revenue  Laws. 

evading  or  resisting  the  duties  of,  i.  172,  et  Meq. 

forgery  in  respect  of,  ii.  905. 

forged  debentures,  Ac,  ii.  904. 


cxxxviii  Index. 


D. 

DAMS, 

of  fish-ponds,  &c.,  destroying,  ii.  1072. 

of  canal,  river,  reservoir,  destroying,  ii.  1071. 

DEAD  BODIES, 

taking  up,  even  for  the  purposes  of  dissection,  indictable,  i.  629. 

though  the  particular  place  from  whence  taken  be  neither  stated  nor  proved,  ii. 

to  disinter  is  a  misdemeanor,  ib 

refusal  or  neglect  to  bury,  a  misdemeanor,  i.  631. 

who  bound  to  bury,  i.  632. 

(48  Geo.  3),  interment  of,  when  cast  on  shore,  i.  636. 

Belling  dead  body  of  convict,  i.  629. 

2  &  3  Will.  4,  c.  75,  providing  for  schools  of  anatomy,  i.  633,  et  »tq. 

the  preventing  from  being  interred,  indictable,  i.  637. 

the  preventing  reading  the  burial  service,  indictable,  i.  638. 

too  speedy  interment  of,  after  a  violent  death,  ih. 

DEAF  AND  DUMB, 

when  to  be  considered  an  idiot,  i.  11,  and  note  (m). 

arraignment,  &c.  of,  ib. 

DEATH, 

sentence  of,  must  be  passed  in  murder,  i.  780,  781. 

DEBATING  SOCIETIES, 

when  illegal,  i.  399. 

DEBENTURE, 

stealing,  &c.,  ii.  266. 

forging,  ii.  875. 

DEDICATION, 

of  a  road  to  the  public,  i.  462,  et  »eq. 

of  a  bridge,  i.  543. 

DEED, 

stealing,  &c.,  ii.  264. 

forging,  ii.  940. 

forging  registry  of,  ii.  935. 

causing  to  be  executed  by  force,  ii.  100. 

by  fraud,  ii.  618. 

forging  attestation  to,  ii.  940. 

DEER, 

stealing  in  inclosed  ground,  ii.  371. 

what  is  an  inclosure,  ib. 

in  uninclosed  part  of  a  forest,  chase,  &c.,  ii.  370. 

after  another  offence  as  to  deer,  ib. 

what  the  word  "  deer"  includes,  i6. 

persons  found  in  possession  of  venison,  ii.  371. 

setting  engines  for  taking  deer,  ii.  372. 

deer-keepers  may  seize  guns,  i^. 

resistance  to  them,  ib. 

an  actual  beating  necessary,  ii.  373. 

principals  in  the  second  degrees  and  accessories,  ib. 

apprehension  of  offenders,  ib. 

DEFECT, 

of  will  to  commit  crime,  )   •   /,   ^,  .^^      q^^  »:,   r«.o.B»..«v 
-       J      *     j«  ^   >  I.  G,  et  sea. — oee  tit.  Capability. 

of  understanding,  /        '         ^ 

DEFILEMENT, 

of  children,  i.  929. 
DEMANDING  PROPERTY, 

with  menaces  or  by  force,  ii.  99  ;  iii.  180, 199. 

on  forged  instruments,  ii.  1010. 
DEPOSITION, 

in  all  indictable  offences,  iii.  439. 

11  A  12  Vict.  c.  42,  8.  17,  iii.  465. 

how  to  be  taken,  iii.  465,  et  teq. 

when  evidence  is  admissible,  ib. 

witness  dead  or  kept  away  by  the  prisoner,  iii.  466,  470. 

too  ill  to  travel,  iii.  466. 

permanent  inability  to  attend,  ib. 

cases  on  the  new  statute,  iii.  467,  et  teg. 

where  life  would  be  endangered,  iii.  467. 

where  remaining  at  court  would  be  highly  dangeroas.  U>, 

witness  too  ill  to  give  evidence,  ib. 
without  danger  to  life,  ib. 
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cases  where  proof  of  illness  has  failed,  iii.  468. 
as  to  pregnancy,  lA.  el  neq. 

surgeon  generally  a  necessary  witness,  iii.  468. 

not  admissible  because  witness  cannot  be  found,  iii.  470. 

where  witness  is  kept  away,  only  admissible  against  the  prisoner  keeping  him  away,  ih. 

witness  insane,  ib. 

at  sea  or  abroad,  iii.  471. 

must  be  duly  taken,  ib. 

in  the  presence  of  the  prisoner,  iii.  472. 

taken  in  the  absence  of  prisoner  and  read  over  in  his  presence  irregular,  iii.  474,  et  aeq. 

there  ought  to  be  full  opportunity  for  cross-examination,  iii.  475,  etteg. 

notes  taken  before  magistrate,  and  depositions  afterwards  written  at  length  by  clerk, 
irregular,  iii.  477. 

distinctions  between  depositions  taken  before  magistrates  and  coroners,  iii.  478,  et  aeq. 

doubts  as  to  coroner's  depositions  since  the  new  Act,  iii.  480. 

admissible  on  trial  of  a  different  offence,  cases  as  to,  iii.  481,  et  aeq. 

the  test  is  whether  the  prisoner  had  a  full  opportunity  of  cross-examining,  iii.  482,  et  aeq. 

admissible  to  show  motive  for  murder,  iii.  484. 

before  grand  jury,  ib. 

each  deponent  must  sign,  ib. 

butsignature  of  justice  at  the  end  of  several  depositions  attached  together  is  eafficient, 
iii.  485. 

one  caption  sufficient,  iii.  486. 

irregular  caption,  ib. 

query,  the  necessity  of  any  caption,  iii.  487.  • 

must  state  the  justice  to  be  one,  ib. 

prisoner's  name  added  to  witness's  mark,  iii.  488. 

parol  evidence  of  what  a  witness  swore  inadmissible,  unless  it  be  clearly  prove  1  it 
was  not  taken  in  writing,  ib. 

parol  evidence  admissible  to  add  to  or  explain  a  deposition,  ib.  et  aej. 

parol  evidence  of  a  preliminary  examination,  iii.  490. 

depositions  in  treason,  iii.  491. 

read  by  consent  of  Crown,  ib. 

may  be  read  to  contradict  witness  by  prisoner,  ib. 

or  Crown,  ib. 

judge  may  either  admit  deposition  or  postpone  the  trial,  ib. 

how  proved  formerly,  iii.  493. 

under  the  new  statute,  iii.  494. 

before  coroner,  how  proved,  iii.  494. 

deposition  must  now  be  in  the  words  of  witness,  iii.  495. 

every  deposition  should  be  returned,  iii.  496. 

depositions  of  prisoner's  witnesses  ought  to  be  taken,  ib.  et  aeq. 

what  witnesses  ought  to  be  examined,  iii.  498. 

on  interrogatories  by  consent,  ib. 

depositions  in  India,  iii.  499. 

offences  by  public  servants  abroad,  ib. 
merchant  seamen,  ib. 

before  British  consuls,  iii.  .')00. 

questions  as  to  admissibility  of,  ib. 

cross-examination  as  to  statements  in  the  deposition,  iii.  562. 

query,  how  affected  by  the  28  &  29  Vict.  c.  18,  s.  5,  ib. 

some  of  the  former  decisions  still  authorities,  iii.  553. 

depositions  arc  confined  to  the  statements  taken  before  the  magistrate  in  the  regaUr 
course,  iii.  557. 
DESERTION, 

seducing  soldiers,  &c.,  to,  i.  Ill,  et  aeb. 

by  soldiers  or  sailors,  consequences  of  to  the  deserter,  i.  142. 
DESTROYING  BUILDING, 

with  intent  to  murder,  i.  973. 
DESTRUCTIVE  SUBSTANCE, 

sending,  ac,  with  intent  to  burn,  &c.,  1.  1016. 

administering  with  intent  to  murder,  i.  972. 

attempt  to  administer,  i.  973. 

administering  so  as  to  endanger  life,  i.  975. 
DETAINER, 

forcible,  i.  421,  et  aeq. — See  tit.  Forcibli  Entry. 
DIRECTORS, 

of  companies  fraudulently  converting  property,  ii.  477. 
keeping  fraudulent  accounts,  ib. 
destroying  books,  &c.,  ib. 
pablishing  false  statements,  ii.  478. 


cxl  Index. 

DISCLOSURE, 

of  stolen  deeds,  wills,  Ac,  ii.  263. 
of  frauds  bj  bankers,  &c.,  ii.  478. 
DISCONTENT, 

conspiracy  to  excite,  iii.  124,  155. 
DISMISSAL, 

of  information  for  assault,  i.  1034. 
DISOBEDIENCE, 

to  orders  of  magistrates,  Ac,  i.  573,  et  seq. — See  tit.  Orders. 
DISORDERLY  HOUSES, 

inns,  bawdy-houses,  gaming-houses,  Ac,  common  nuisances,  i.  442,  et  teq, 
keeping,  ib. 

manner  of  proceeding  against  the  keepers,  i.  446. 
indictment,  evidence,  i.  447. 
DISSENTERS, 

disturbance  of  worship  of,  i.  419. 
DISSENTING  CHAPELS, 
rioters  destroying,  i.  382. 
stealing  from,  &c.,  ii.  71. 
setting  fire  to,  ii.  1028. 
DISSENTING  MINISTER. 

assaulting  whilst  doing  duty,  i.  418. 
DISTRESS. 

for  costs  in  assaults,  i.  1032. 
DISTURBANCE, 

of  public  worship,  i.  415,  et  se^. 
statutes  concerning,  i.  415. 
5  &  6  Edw.  6,  ib. 

brawls  in  church  or  churchyard,  ib. 
construction  of  statute,  ib. 
1  Mar.  Sess.  2,  c.  3,  i.  416. 

disturbances  during  time  of  divine  service,  ib. 

the  party  must  maliciously,  wilfuUv,  or  of  purpose  molest  the  minister, 

i.  417. 
persons  disturbing  congregation  may  be  apprehended,  ib. 
rescuing  ofTenders,  ib. 
24  k  25  Vict.  c.  100,  s.  36,  i.  418. 

obstructing  minister  doing  duty,  ib. 
1  Will,  k  Mary,  c.  18,  ib. 

disturbing  dissenting  congregations,  ib. 
points  on  this  statute,  i.  419. 
disturbance  must  be  wilful  and  of  parpose,  ib, 
52  Geo.  3,  c.  155,  ib. 

certiorari  for  indictment  on,  ib. 
31  Geo.  2,  c.  32,  ib. 

Roman  Catholics,  i6. 
protection  of  uncertified  places,  ib. 
23  &  24  Vict.  c.  32,  i.  420. 

disturbances  in  churches,  ib. 
conspiracies  or  riots  in  churches,  &c.,  ib. 
DIVIDEND  WARRANTS, 
.  stealing,  ii.  266. 
forging,  ii.  858. 
making  out  false,  ii.  859. 
DIVISIBLE  AVERMENTS, 

instances  of,  iii.  310. 
DOCK, 

stealing  goods  from,  ii.  379. 
setting  fire  to  buildings  belonging  to,  ii.  1029. 
DOCUMENT  OF  TITLE, 
to  goods,  what,  ii.  266. 
to  lands,  what,  ii.  264. 
stealing,  ii.  206. 
DOG, 

keeping  unmuzzled,  i.  452. 
stealing,  ii.  368. 
possession  of  stolen  dog,  ib. 
taking  money  to  restore,  ib. 
maiming  or  killing,  ii.  1057. 
DREDGING, 

for  oysters,  11.  371. 
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'RIVING,  FURIOUS, 
injury  by,  i.  1051. 
•ROWN, 

attempt  to,  i.  973. 
►ROWNING, 

mines/ii.  1077. 
DRUNKENNESS, 

when  it  may  be  taken  into  consideration,  i.  12. 
when  an  excuse  for  a  crime,  &c.,  and  when  not,  ib.  et  seq, 
)UEL, 

when  an  affray,  i.  40G. 
when  murder,  1.  727,  et  seq. 

challenging  to  fight,  i.  413. — See  tit.  Challenging. 
shooting  in,  i.  1009. 
)WELLING-HOUSE, 

stealing  in,  ant/  person  therein  being  put  in  fear,  ii.  78. 

no  building  to  be  deemed  part  of,  unless  there  be  a  communication  either  imme- 
diate or  by  a  covered  passage,  ib, 

the  putting  in  fear,  ii.  79. 

menaces,  ib. 

the  indictment,  ii.  81. 

principals  in  second  degree  and  accessories,  ii.  78. 
stealing  in,  to  the  value  of  £5  or  more,  ii.  82. 

what  shall  be  deemed  part  of,  t^. 

property  under  the  protection  of  the  house,  ib.  et  seq. 

stealing  to  the  amount  mentioned  in  the  statute  at  one  time,  ii.  85. 

the  indictment   must   state   the    name  of  the   owner   of  the   house   correctly, 
ii.  86. 

value,  ii.  87. 

any  one  of  several  persons  may  be  found  guilty  upon  indictment  charging  joint 
offence,  ib. 
but  not  separately  of  separate  parts  of  the  charge,  ib. 

persons  may  be  found  guilty  of,  on  an  indictment  for  robbery  in  a  honse  or 
burglary,  ii.  88. 

principals  in  second  degree  and  accessories,  ii.  82. 
what  buildings  arc  to  be  deemed  parcel  of,  ii.  90,  et  seq. 

centre  building  used  for  the  purposes  of  trade,  but  having  no  communication 
with  dwelling-house,  ii.  90. 

factory  and  dwelling-house  with  internal  communication,  &c.,  ii.  91. 

outhouse  held  under  distinct  title,  ii.  92. 

outward  fence  of  curtilage  not  opening  into  a  building,  ib. 
iriNG  DECLARATIONS, 

evidence  of,  in  homicide,  iii.  250. 

principle  on  which  they  are  admitted,  ib. 

deceased  must  be  conscious  of  approaching  death,  ib. 

interval  between  declaration  and  death,  iii.  251,  255. 

any  hope  of  recovery  excludes,  iii.  251,  et  seq. 

absence  of  settling  affairs,  taking  leave  of  friends,  &c.,  iii.  254. 

all  surrounding  circumstances  are  to  be  considered,  iii.  256. 

where  a  priest  was  not  sent  for  by  a  Catholic,  or  magistrate  called  in,  iii.  258. 

the    question   turns  rather  on   the   state   of  mind,    than   on   the   time  before   the 

death,  iii.  260. 
religious  expressions,  desire  to  make  a  will,  &c.,  iii.  261. 
whether  declaration  was  spontaneous,  iii.  262,  263. 
where  surgeon  thought  deceased  was  getting  better,  iii.  263. 
cases  where  the  court  has  not  been  satisfied  that  the  deceased  had  no  hope,  iii.  264, 

et  seq. 
deceased  need  not  express  his  apprehension,  iii.  266. 
the  question  is  for  the  court,  ib. 
as  to  what  the  court  will  inquire,  ib. 
declaration  admissible  only  on  trial  for  homicide,  iii.  267. 
declaration  of  one  of  two  dying  from  the  same  act,  ib. 
only  evidence  of  facts,  iii.  268. 
of  convict,  ib. 
of  accomplice,  ib 

parol  declaration  admissible,  though  a  subsequent  one  in  writing  iii.  268. 
when  in  writing,  iii.  269. 
when  on  oath,  ib. 

as  to  the  mode  of  eliciting  a  declaration,  ib, 
in  favor  of  prisoner,  iii.  270. 
prisoner  may  show  state  of  mind  of  deceased,  t6. 
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of  children,  ib.  et  seq. 
of  their  effect,  iii.  272. 

E. 

EAST  INDIES, 

extortion  in,  Ac,  i.  209. 

offender  prosecuted  under  the  24  Geo.  3;  indictment,  i.  205. 

forgery  in  respect  of  stock  of,  ii.  858. 

of  bond,  debenture,  Ac,  ii   875. 

stock  certificates  and  coupons,  ii.  876. 

warrant  a  valuable  security,  ii.  266. 
EAVESDROPPER, 

how  indictable  and  punishable,  i.  452. 
ECCLESIASTICAL  COURTS, 

proof  of  proceedings  in,  iii.  342. 
ELECTION, 

bribery  at,  i.  224,  et  seq. — See  tit.  Bribery. 

chief  officers  of  corporations  absenting  themselres  from,  i.  206. 

perjury  at  elections,  iii.  29,  109,  et  seq. 

election  writs, 

of  neglecting  or  delaying  to  deliver,  i.  241. 
of  several  felonies  when  prosecutor  put  to  elect,  iii.  281,  et  »eq. 
ELECTRIC  TELEGRAPHS, 

injuries  to,  i.  1057,  et  seq. 
EMBEZZLEMENT, 

not  larceny  at  common  law,  ii.  401,  402. 
by  clerks  and  servants,  ii.  412. 
alterations  made  by  the  new  clause,  ib, 
employer,  ii.  413. 
chattel,  ib. 

distinct  acts  of  embezzlement  charged  in  the  same  indictment,  ib, 

as  to  allegation,  and  proof  of  the  property  embezzled,  ii.  414. 

conviction  of  larceny  on  indictment  for  embezzlement,  ib. 

pescription  of  overseers,  Ac,  ii.  415. 

the  statute  similar  in  its  effect  to  the  repealed  statutes,  ii.  416. 
cases  decided  on  repealed  statutes,  ib.  et  seq. 

female  servant  held  within  it,  ii.  416. 

the  statute  extended  to  the  clerks  and  servants  of  all  persons  whomsoerer,  ii 
employed  to  receive  money,  Ac,  ii.  417. 

servant  of  corporations,  ib. 

clerk  employed  by  many  different  houses,  ib. 

commercial  traveller,  ii.  418. 

commission  agent,  ib.  419. 

servant  of  several  partners  the  servant  of  each,  ii.  420. 

servants  receiving  proportion  of  the  profits,  ib.  421,  422. 

driver  of  a  coach,  ii.  423. 

an  apprentice  within  the  statute,  ib. 

a  person  occasionally  employed,  ib. 

a  butty  collier,  ii.  424. 

party  must  be  actually  in  the  employ  of  the  prosecutor,  ii.  425. 

a  trader  who  has  assigned  his  effects,  ii.  425. 

a  person  employed  to  get  orders  for  manure,  ib. 

a  carrier,  ii.  426. 

the  clerk  of  a  church,  ii.  427. 

master  of  a  charity  school,  ib. 

drover,  with  authority  to  sell,  ii.  428. 

drover  employed  in  a  single  instance,  ib. 

a  person  employed  by  the  day,  ib. 

clerk  employed  by  four  railway  companies,  ii.  429. 

police  constable,  i^. 

clerk  to  a  joint-stock  bank,  ib. 
a  savings'  bank,  ib. 

a  society,  the  rules  of  which  were  not  enrolled,  ii.  430. 
a  friendly  society,  ii.  431,  432. 

secretary  of  a  benefit  society,  ii.  432. 

officers  receiving  under  duties  not  specified  in  the  rules  of  their  societies,  n*  ^^^' 
434. 

secretary  of  Odd  Fellows,  ii.  436. 

seller  of  excursion  tickets,  ii.  437. 

collectors  of  rates,  ib.  et  seq. 
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attorney  a  clerk  of  a  railway  company,  ii.  441. 

chamberlain  of  the  commons  of  a  corporation,  ib. 

accountant  of  Greenwich  Hospital,  ii.  442. 

servant  of  illegal  society,  ib. 

servant  entitled  to  a  proportion  of  the  price  of  an  article,  ib. 

receipt  in  name  of  another  than  the  master,  ii.  443. 

by  virtue  of  the  employment,  ib. 

receiving  immediately  from  customers  instead  of  through  a  porter,  ib. 

a  servant  employed  to  receive  money  of  one  description  and  at  one  place  receiving 
money  of  another  description  and  at  another  place,  ii.  444. 

where  the  money  is  received  contrary  to  the  terms  of  the  employment,  ib. 

sale  contrary  to  authority,  but  payment  authorized  by  master,  ii.  445. 

carman  employed  under  contract  with  railway  company,  ib. 

question  for  jury  whether  money  was  received  by  virtue  of  employment,  ii.  446. 

where  the  money  is  paid  to  a  person  not  authorized  to  receive  on  the  supposition 
that  he  is  authorized,  ib. 

servant  must  be  authorized  to  receive,  ii.  447. 

the  statute  held  to  apply  to  a  servant  who  embezzled  money  given  for  the  pur- 
pose of  trying  his  honesty,  ib.  et  seq. 

the  statute  held  not  to  apply  where  the  property  was  delivered  to  the  servant  by 
the  master,  ii.  449. 

if  property  has  been  in  the  possession  of  the  master  or  another  clerk,  the  case  is 
not  within  the  statute,  ib. 

but  since  held  otherwise,  ii.  450. 

the  statute  does  not  apply  where  goods  are  sold  without  authority  and  their  price 
embezzled,  ii.  451. 

miller  of  county  gaol's  case.  ii.  452. 

the  mere  non-payment  of  the  money  not  sufficient,  ii.  453. 

admission  of  the  receipt  and  promise  to  pay,  ib. 

where  accounts  are  rendered  every  night,  ii.  454. 

correct  entries  are  no  answer  to  positive  proof  of  embezzlement,  Ii.  455,  456. 

money  retained  on  claim  of  right,  ii.  456. 

a  denial  of  the  receipt  or  some  false  account  is  necessary,  ii.  457. 

can  there  be  embezzlement  where  only  credit  in  account  is  obtained  ?   ii.  458. 

where  there   is  a  general  deficiency  but  no  proof  of  any  particular  sum   em- 
bezzled, ifK 

evidence  that  some  specific  sum  has  been  embezzled,  ii.  460. 

assistant  teller  of  customs  taking  away  a  large  sum  received  the  same  day,  ib. 

revenue  othcer  admitting  he  had  spent  all  except  a  small  sum,  ii.  461. 

servant's  absconding  evidence  of  embezzlement,  ii.  462. 

embezzlement  after  the  service  is  ended,  ii.  463. 

money  must  be  received  whilst  the  service  continues,  ib. 

evidence,  ii.  464,  el  seq. 

other  entries  in  accounts,  ii.  464. 

where  terms  of  employment  are  in  a  writing  it  must  be  produced,  ib, 

counts  for  larceny  and  couuts  under  the  statute  joined,  ii.  465. 

indictment,  ib.  et  seq. 

allegation  of  the  property  embezzled,  ii.  466,  468. 

cases  under  former  Acts,  ii.  467. 

•'feloniously"  omitted  before  embezzled,  ib. 

where  three  charges  are  inserted  it  must  be  alleged  that  the  sums  were  embezzled 
within  six  months,  ii.  467,  468. 

bill  of  pcrticulars,  ii.  469. 

election,  ib. 

trial — county  in  which  offence  may  be  said  to  be  committed,  ib.  et  seq. 

7  Geo.  4,  c   64,  offence  begun  in  one  county  and  completed  in  anotheri  ii.  472. 

principals  and  accessories,  ib. 
by  bankers,  brokers,  factors,  and  other  agents,  ii.  473. 

converting  securities  intrusted  to  them  with  a  written  direction,  ib. 

goods,  kc,  intrusted  for  safe  custody,  ib. 

not  to  affect  mortgagees  or  trustees,  ii.  474. 

bankers  selling  property  intrusted  to  them,  ib. 

persons  under  powers  of  attorney  fraudulently  selling  property,  ib, 

factors  pledging  for  their  own  use  goods,  &c.,  intrusted  to  them,  ii.  475. 

abettors,  &c.,  ib. 

definitions  of  terms,  ib. 

trustees  fraudulently  disposing  of  property,  ii.  476. 

definition  of  trustees,  ii.  477. 

directors  of  companies  fraudulently  disposing  of  property^  t6. 
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the  old  statute  only  applied  to  persons  intrusted  in  the  exercise  of  their  bosioess, 

ii.  479. 
what  not  an  agency  or  keeping  for  safe  custody,  ib. 

the  indictment  must  correctly  specify  the  direction  given  to  the  agent,  ii.  480. 
there  must  have  been  a  written  direction  as  to  the  disposal  of  the  proceeds,  ti. 
where  authority  to  sell  was  countermanded,  ii.  481. 
by  trustee  of  a  savings'  bank,  ib. 
by  poor  persons  in  workhouses,  &c.,  ii.  484. 
of  warehoused  goods,  ib. 

by  a  surveyor  of  the  highways  of  materials,  &c.,  ii.  485. 
by  officers  and  servants  of  the  Banks  of  England  and  Ireland,  ii.  486. 
decisions  on  the  15  Geo.  2,  c.  13,  s.  12,  t^.  et  9tq, 
embezzling  exchequer  bills,  ii.  487. 
of  public  moneys  by  public  officers,  ii.  489. 

by  the  police,  ib. 
by  the  marine  officers,  ii.  490. 
indictment  need  not  allege  the  embezzlement  during  the  service,  ii.  491. 
evidence  of  acting  as  officer,  ib. 
general  deficiency  in  accounts,  ib. 
evidence  of  receiving  by  virtue  of  employment,  ii.  492. 
by  persons  in  the  post-office,  ii.  493,  et  seq. — See  tit.  Post-Offic«. 
of  naval  and  military  stores,  ii.  516. — See  tit.  Storks. 
by  bankrupts,  ii.  521,  «/  ttq. — See  tit.  Bankrupt. 
EMBRACERY, 

what  it  consists  in,  i.  264. 
corrupting  or  influencing  jurors,  ib, 
how  far  justifiable,  t^. 
punishment,  ib.  265. 
ENCLOSURE  ACT, 

private  roads  set  out  under,  i.  507. 
ENEMIES, 

of  the  King,  adhering  to,  i.  151. 

piratical  acts  done  under  commission  of,  i.  144.  « 

ENGINES, 

riotously  destroying  steam  engines,  or  engines  for  working,  &c.,  mines,  i.  382. 
destroying,  &c.,  in  mines,  ii.  1078. 
used  in  manufacturing  goods,  ii.  1081. 
in  agriculture,  ii.  1085. 
other  engines,  ib. 
ENGRAVING  PLATES, 

for  exchequer  bills,  bonds,  &c.,  of  Banks  of  England  and  Ireland,  ii.  907. 
other  banks,  ii.  1004. 

to  make  numbers  or  devices  of  notes,  ii.  907. 
foreign  notes,  ii.  1005. 
EQUITY, 

proceedings  in,  stealing,  ii.  265. 

forging,  ii.  852. 
proceedings  in,  how  proved,  iii.  341. 
ESCAPE. — See  tit.  Prison  Breakinq  and  Rescue. 
definition  of,  581. 
by  the  party  himself,  ib. 
evidence  on  an  indictment  for,  ib. 
4  Geo.  4,  c.  64,  ib. 
arrest  of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  582. 
suffered  by  officers,  ib.  et  seq. 

must  be  afier  an  actual  and  justifiable  arrest,  and  continuing  imprisonmeot  ro' 

a  criminal  matter,  i.  582. 
voluntary,  i.  583. 
negligent,  i.  584. 

by  admitting  to  bail,  i.  585. 
of  retaking,  i.  586. 
after  a  voluntary  escape,  ib, 
negligent  escape,  ib. 
proceedings  for,  by  indictment,  presentment,  or  summarilyi  ib, 
indictment  and  trial,  i.  587,  588. 
evidence,  i.  588. 
punishment,  i.  588,  591. 

in  cases  of  voluntary  escapeS|  ib, 
negligent,  i.  589. 
suffered  by  private  peTsona,  \.  ^^Q. 
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punishment,  i.  591. — App.  Stat.  xi. 
:tively  aiding  escapes,  i.  597,  et  seq. — See  tit.  Rescue. 
statutes  concerning,  i.  600,  et  seq. 

rescuing  murderers  and  bodies  of  murderers,  ib, 
oflFenders  sentenced  by  court-martial,  ib. 
prisoners  of  war,  i.  601. 

aiding  the  escape  of  prisoners  committed  or  convicted,  &c.,  ib.  et  seq. 

from  constable,  &c.,  i.  603. 
conveying  any  disguise  or  instruments  into  prison  to  aid  escape,  i.  602. 
limitation  of  prosecutions  under  16  Geo.  2,  i.  603. 
cases  on  the  construction  of  the  Act,  ib. 
indictment,  &c.,  on  the  Act,  i.  604. 

4  Geo.  4,  c.  64,  ib. 

conveying  any  disguise,  &c.,  a  sufficient  attempt  to  aid  escape,  ib, 
assisting  any  prisoner  to  escape,  felony,  f6. 
trial  and  evidence,  ib. 

5  Geo.  4,  c.  84,  i.  606. 

aiding  escape  of  persons  ordered  to  be  transported  from  custody  of 
overseer,  Ac,  ib. 
f  persons  from  the  Parkhurst,  Pentonville,  or  Millbank  Penitentiary,  i,  605,  615. 
an  esca]>e  does  not,  in  notion  of  law,  imply  any  degree  of  force  or  a  breach  of 
the  peace,  i.  840. 
AY, 

wnership,  how  laid,  ii.  296. 
ENCE, 

ales  of  evidence  same  in  criminal  as  civil  cases,  iii.  212. 
ill  of  exceptions  to,  ib. 
ase  reserved,  ib. 

ew  trial,  when  it  can  be  obtained,  iii.  213. 
inferior  jurisdictions,  ib. 
where  only  one  defendant  is  convicted,  ib. 
several  defendants,  some  found  guilty  and  others  acquitted,  ib. 
all  the  defendants  must  be  present  in  court  when  a  motion  for  a  new  trial  is 
made  on  behalf  of  any  of  them,  ib. 
f  the  competency  of  witnesses,  ii.  612,  et  seq. — See  tit.  Witness. 
f   privileged   communications,   ii.   502,  et  seq. — See  tit.   Privileged   Communica- 
tions. 

f  the  examination  of  witnesses,  iii.  522,  et  seq. — See  tit.  Witness. 
ow  the  credit  of  witnesses  may  be  impeached,  iii.  539,  et  seq. — See  tit.  Witness. 
low  many  witnesses  are  necessary,  iii.  571,  et  seq. — See  tit.  Witness. 
ow   the   attendance   of  witnesses   is   to   be   compelled   and  remunerated|  iii.  572, 
et  seq. — See  tit.  Witness. 

onfessions  and  admissions,  iii.  365,  et  seq. — See  tit.  Confessions. 
laminations  before  magistrates,  iii.  436,  et  seq. — See  tit.  Examination. 
eposiiions,  iii.  464,  el  seq. — See  tit.  Deposition. 
f  what  nature  evidence  must  be,  iii.  212,  ^t  seq. 

presumptive  or  circumstantial  evidence^  iii.  2\A^'et  seq. 
instances  of  presumptions,  iii.  215,  et  seq. 
from  good  cliaract^r,  iii.  217. 
from  conduct,  iii.  217. 
from  suppression  of  evidence,  i6. 
from  falsification  of  evidence,  iii.  218. 
of  continuance,  ib. 
of  life  and  death,  ib. 
of  partnership,  ib. 
of  continuance  in  office,  iii.*  219. 
of  former  and  subsequent  state,  ib. 
as  to  opinions  and  state  of  mind,  ib, 
presumptions  of  law,  ib. 
malice,  ib. 

probable  consequence  of  an  injurious  act,  iii.  220. 
with  respect  to  age,  ib. 
of  innocence,  ib. 
omnia  esse  riti  acta,  iii.  221. 
the  best  possible  evidence  must  be  produced,  iii.  222,  et  seq. 
the  general  rule,  iii.  222. 
what  is  primary  evidence,  ib. 

instances  of  primary  evidence,  ib.  et  seq. 

parol  evidence  not  always  secondary  to  written,  iii.  224. 
instances  of  what  is  not  the  best  poBB\b\«  evidciie*,  \\\.  11^^  el  %t\. 
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what  is  suflficicnt  ground  for  the  admission  of  secondarj  eyidence,  E  !2i. 
et  seq. 
where  the  primary  evidence  is  lost,  iii.  228. 
what  is  sufficient  proof  of  loss,  ib,  et  seq, 
what  is  not,  iii.  230,  et  seq, 
where  search  should  be,  iii.  231. 

what  search  sufficient,  ib, 
documents  abroad,  iii.  232. 

where  the  primary  evidence  is  in  the  possession  of  the  other  pam, 
iii.  233. 
proof  of  such  possession,  ib. 
of  possession  of  ]>riv^,  ib, 

instrument  once  in  party's  possession,  bot  since  parted  iritb. 
iii.  234. 
notice  to  produce,  iii.  235. 
its  form,  ib. 

when  and  on  whom  to  be  served,  ib. 
when  not  necessary,  iii.  237,  et  seq. 
when  instrument  is  in  court,  iii.  230. 
time  to  call  for  production,  iii.  240. 
must  be  produced  when  called  for,  or  not  at  all,  ib. 
court  to  decide  whether  it  is  the  document,  ib. 
consequences  of  giving,  iii.  241. 
what  is  good  secondary  evidence,  ib, 
no  degrees  of  secondary  evidence,  ib. 
instances  thereof,  ib.  et  seq. 
cases  where  the  rule  is  relaxed,  iii.  243,  et  seq. 
of  hearsay  evidence ^  iii.  246,  etseq. 

exceptions  to  the  general  rule,  iii.  247. 
where  words  amount  to  acts,  ib. 
hearsay  part  of  res  t/estx,  ib. 
complaints  of  injuries,  iii.  248. 
of  robbery,  iii.  248. 
of  rape,  ib. 
testimony  of  deceased  witness  at  former  trial,  iii.  249. 
depositions,  iii.  250. 

dying  declarations,  ib.  et  seq. — See  tit.  Dying  Dbcl  a  rations. 
hearsay  of  public  rights,  Ac,  iii.  273. 
hearsay  of  deceased  persons  against  their  own  interest,  ib. 
hearsay  of  persons  having  no  interest  to  misstate,  iii.  274. 
entries  in  course  of  business,  ib. 
the  proof  of  negative  averments^  iii.  276,  et  seq. 

general  rule  that  he  who  asserts  the  affirmative  must  prove  it,  ib, 

presumption  in  favor  of  innocence  drives  the  prosecutor  to  prove  the  neg*- 
tive,  ib. 

but  this  does  not  operate  when  the  affirmative  is  peculiarly  within  the 
knowledge  of  party  charged,  iii.  277,  et  seq, 
evidence  to  be  confined  to  points  in  issitCj  iii.  279. 
must  apply  to  the  single  act  charged,  ib. 
acts  of  prisoner  charged  in  indictment  alone  can  be  proved,  ib. 

when  larceny  of  goods  not  laid  in  indictment  can  be  proved,  iii.  280. 
acts  of  others  engaged  in  same  design,  ib. 
prosecutor  confined  to  proof  of  one  felony,  ib, 
proving  one  felony  by  means  of  another,  iii.  281. 
where  the  felonies  are  connected,  t6.  et  seq, 
several  burglaries  the  same  night,  iii.  282. 
several  felonies  parts  of  the  same  transaction,  iii.  283,  et  seq, 
several  larcenies  from  a  coal  mine,  iii.  284. 
where  several  felonies  are  so  mixed  that  they  cannot  be  separftted  without 

inconvenience,  iii.  285. 
where  they  are  the  subjects  of  other  indictments,  iii.  286. 
discretionary  with  the  judge  to  admit  proof  of,  t6. 
AS  proof  of  guilty  knowledge,  iii.  287,  et  seq, 

intent,  iii.  288. 
to  show  confederacy,  iii.  289. 

of  one  murder,  to  show  motive  for  committing  anothari  •(. 
of  other  poisonings,  iii,  290,  291. 
of  other  wounds  to  identify  an  instrumeat,  iii.  292. 
to  show  that  false  entries  were  intentional.  i6. 
to  explain  facts,  iii.  293. 
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of  another  felony  to  rebut  an  alibi,  ib, 
proof  of  other  acts  and  declarations  of  prisoner  as  eyideoce  for  him  of  his  inno- 
cence, ib. 

must  be  connected  with  the  facts  proved  against  him,  iii.  294. 
evidence  of  several  transactions  when  cumulative  instances  are  necessary  to 

prove  the  offence,  iii.  295. 
cases  as  to  the  relevancy  of  evidence,  ih.  et  teq. 

articles  found  in  prisoner's  house  after  his  apprehension,  iii.  296. 
writings  found  after  prisoner's  apprehension,  i6. 
unpublished,  ib. 

without  proof  of  being  in  his  handwriting,  iii.  298. 
evidence  of  character,  ib.  et  teq. — See  tit.  Chabactsb. 
previous  conviction  for  felony,  iii.  300. 
what  allegations  must  be  proved  and  what  may  be  rejected^  iii.  305,  et  seq. 
doctrine  of  surplusage,  ib. 

instances  of  surplusage,  iii.  305,  et  seq. 
descriptive  allegations  cannot  be  rejected,  iii.  307,  et  seq. 
conviction  ;)ro  tantOj  iii.  308. 

proof  of  so  much  of  the  indictment  as  constitutes  a  crime  punishable  by  law, 
iii.  309. 

provided  the  offence  be  a  felony  in  cases  of  felony,  ib. 
and  the  indictment  charge  the  minor  offence,  iii.  310. 
instances  of  divisible  averments,  ib.  et  seq. 
joint  offence  charged  and  one  alone  convicted,  iii.  311. 
with  what  precision  the  allegations  which  cannot  be  rejected  must  be  supported  in 
evidence,  i6. 

rule  that  the  substance  of  the  issue  only  need  be  proved,  ib. 
proof  of  offence  charged,  iii.  312. 
matters  of  inducement,  iii.  313. 
variance,  ib. 

instances  of  fatal  variances,  ib. 

misnomer  of  party  whose  existence  is  essential  to  the  charge,  iii.  314, 
et  seq. 

idem  sonans,  iii.  317. 
variance  between  indictments  and  written  instruments,  iii.  318. 
amendments  of,  under  the  9  Geo.  4,  c.  15,  and  other  statutes,  ib.  et  seq. — See 

tit.  Ambndmsnts. 
cases  upon  those  statutes,  ib.  et  seq. 

proof  of  place  laid  where  the  offence  is  not  local,  iii.  329,  et  seq, 
where  the  offence  is  local,  iii.  331,  et  seq. 
proof  of  time  laid,  iii.  332. 
proof  of  value,  iii.  333. 
videlicet^  ib. 
identity,  ib. 
of  the  proof  and  effects  of  documents^  iii.  335,  et  seq. 
statutes,  ib. 

all  statutes  now  public,  ib. 
journals  of  Houses  of  Parliament,  iii.  336. 
gazette,  ib. 
proclamation,  ib. 
articles  of  war,  ib. 

official  public  documents,  8  &  9  Vict,  c.  113,  iii.  337. 
records,  ib.  ct  seq. 
proceedings  in  court  of  equity,  iii.  341,  et  seq. 

ecclesiastical  courts,  iii.  342. 
proof  of  will,  probate,  administration,  ib. 
judgments  in  inferior  courts,  ib. 
foreign  judgment,  ib. 

foreign  and  colonial  acts  of  state,  14  i^  15  Vict.  c.  99,  s.  7,  iii.  343. 
foreign  laws,  iii.  344. 
Irish  judgment,  iii.  346. 
documents  and  law  in  different  parts  of  the  United  Kingdom,  ib, 

in  foreign  countries,  iii.  347. 
conviction  before  justice  of  the  peace,  ib, 
public  books,  ib. 
registers,  ib. 

examined  and  certified  copies  of  documents,  iii.  348. 
inspection  of  records,  349. 

copy  of  indictment  after  acquittal,  how  obtained,  ib. 
inspection  of  depositions,  iii.  350. 
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copies  of  depositions  under  the  6  &  7  Will.  4,  c.  114,  iii.  350. 

rules  of  practice  under  that  statute,  iii.  353. 

cases  upon  that  statute,  iii.  354,  et  seq. 

under  11  &  12  Vict.  c.  42,  8.  27,  iii.  352. 

under  22  &  23  Vict.  c.  33,  s.  3,  ib, 
public  books,  iii.  356. 
of  the  proof  of  private  docunaents,  ib. 

attesting  witness  not  necessary,  iii.  357. 

handwriting,  how  proved,  iii.  356,  359. 

knowledge  of,  how  obtained,  iii.  360,  et  seq. 

comparison  of  now  allowed,  iii.  361,  363. 

stamps,  iii.  364. 

unstamped  instrument  admissible  now  in  all  criminal  proceedings,  ib. 
the  court  will  take  judicial  notice  of  the  existence  of  a  war,  iii.  169. 
in  particular  cases, 

in  cases  of  offences  respecting  counterfeit  coin,  i.  102,  103. 
on  indictments  respt  cting  coining  instruments,  i.  115. 
for  uttering  false  money,  i.  127. 

buying  and  selling  counterfeit  coin,  i.  134. 
of  being  feme  covert,  i.  46. 
in  bigamy,  i.  316,  et  seq. 

on  prosecution  for  a  libel,  i.  351,  et  seq. ;  and  see  tit.  Libbl. 
of  disorderly  houses,  i.  447. 
on  indictment,  &c.,  for  nuisances  to  highways,  i.  519,  et  seq. 

for  not  repairing  bridges,  i.  566. 
of  former  conviction,  &c.,  on  indictment  for  returning  from  transportation,  i.  613,619, 

et  seq. 
in  murder,  i.  770,  et  seq. 

on  indictment  for  procuring  the  miscarriage  of  a  women,  i.  900. 
in  rape,  i.  022,  et  seq. 

on  indictment  for  carnal  knowledge  of  female  children,  i.  930. 
in  abduction  of  females,  i.  949. 
in  larceny,  ii.  337,  et  seq. 
against  bankrupts,  ii.  530,  et  seq. 
in  receiving  stolen  goods,  ii.  555,  etseq. 
obtaining  money  by  false  pretences,  ii.  678,  etseq. 
in  arson,  ii.  1050,  et  seq. 
in  maiming  cattle,  ii.  1059. 
in  forgery,  ii.  817,  ef  seq. 
in  perjur},  iii.  77,  et  seq. 
in  subornation  of  perjury,  iii.  106. 
in  conspiracy,  iii.  IGl. 
on  indictment  for  sending  threatening  letters,  iii.  198. 

EWE, 

stealing,  &c.,  ii.  360,  et  seq. 
maliciously  killing,  ii.  1057. 
EXAMINATION, 

of  prisoner  before  magistrate,  iii.  436,  et  seq. 

7  Geo.  4,  c.  64,  iii.  437. 
8.  2,  as  to  felonies,  ib. 
s.  3,  as  to  misdemeanors,  ib. 

how  far  repealed  by  II  k  \'l  Vict.  c.  42,  iii.  438. 

examination  under  that  statute,  s.  18,  iii.  439. 

form  of,  iii.  440. 

observations  on  the  statutes,  iii.  441. 

mode  of  taking  the  examinations,  iii.  442. 

distinction  in  the  statute  between  depositions  and  examinations,  ib. 

can  the  prisoner  impeach  his  examination,  iii.  443. 

must  the  prisoner  be  cautioned  besides  the  caution  in  the  fornii  ib.  etseq* 

examination  admissible  without  any  proof,  iii.  446. 

the  examination  under  the   statute  is  that  taken  after  the  examination  of  the 
witness,  iii.  447. 

examination  must  be  taken  after  the  examination  of  the  witness,  iii.  448. 

in  what  manner  examination  should  be  taken,  iii.  449. 

not  on  oath,  ib. 

whether  questions  may  be  asked,  iii.  438,  449. 

parol  evidence  when  admissible,  iii.  449,  et  seq, 

on  clear  proof  that  no  examination  was  taken  in  writing,  ib: 

to  add  to  the  examination  of  a  prisoner,  ib.  et  seq. 

Statements  of  prisonexa  dwr\tk^  \.Vi^  ^x.Qbm\w«.t.iQQ.  of  the  witnetaei,  iii.  463|  etit?' 
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signing  by  the  magistrate  and  prisoneri  iii.  455. 

distinction  in  the  cases  where  prisoner  did  not  sign,  but  admitted  examioatioa  to 

be  correctly  taken,  ib.  et  aeq. 
examination  admissible  as  an  examination  if  prisoner  admitted  its  correctness,  ib. 
seciUj  if  he  did  not,  ib. 
but  in  such  case  examination  might  be  used  to  refresh  the  memory  of  the  person 

who  took  it,  iii.  457. 
statements  made  by  prisoners  before  the  witnesses  have  been  examined,  iii.  458,' 

459. 
examination  must  not  be  on  oath,  iii.  459. 

how  examinations  were  proved  under  the  former  statutes,  ib.  et  teq. 
where  the  prisoner  made  his  mark,  iii.  460. 
attesting  witnesses,  iii.  461. 
it  was  unnecessary  to  call  the  justice  or  his  clerk ;  any  one  present  was  sulBcient,  ib. 
how  proved  under  the  new  statute,  iii.  462. 
when  there  are  erasures  or  interlineations,  iii.  463. 
how  examinations  are  given  in  evidence,  ib. 

when  examination  refers  to  the  deposition  of  a  witness,  the  latter  may  be  read,  ib. 
omissions  in  examination,  iii.  464. 

examination  may  be  put  in  in  reply  to  prisoner's  evidence,  ib. 
XCEPTIONS, 

bill  of,  not  in  criminal  cases,  iii.  212. 
XCHEQUER, 

forging  the  hand  of  accountant-general  of,  ii.  911. 
XCHEQUER  BILL, 
stealing,  ii.  266,  267. 

embezzling,  by  servant  of  Bank  of  England  or  Ireland,  ii.  486. 
forgery  of,  ii.  906,  et  teq. 

of  plates  to  make,  ii.  907. 
of  paper,  &c.,  ib. 
XCISE, 

forgery  in  respect  to,  ii.  902. — See  tit.  Fobgibt. 
forging  of  permits,  ib. 
XCUSABLE  HOMICIDE, 

what  it  is,  1.  883. 
XECUTION, 

staying,  in  cases  of  conviction  of  infants,  i.  10. 
of  murderers,  i.  780. 

murder  by  officers  in  execution  of  criminals,  i.  760. 
:XPENSES  OF  PROSECUTIONS.— See  Costs. 
IXPLOSIVE  SUBSTANCE, 

causing  bodily  injury  by,  i.  1016. 
exploding  with  intent  to  do  bodily  harm,  ib, 
sending  with  like  intent,  ib. 
placing  near  buildings,  &c.,  i.  1017. 
manufacturing,  Ac,  ib. 
search  for,  and  seizure,  ib. 

destroying  house  by,  any  person  being  therein,  ii.  1031. 
attempting  to  destroy  house  by,  ib. 
having  in  possession,  &c.,  ii.  1021. 
seizure  and  search  for,  ib. 
JXPOSING, 

children,  i.  1016. 
JXTORTION, 

by  public  officers,  i.  208,  et  teq. 

indictment,  trial,  and  punishment,  i.  211. 

F. 
''ACTOR, 

embezzlement  by,  ii.  475. 

pledging  for  his  own  use  goods  intrusted  to  him,  ib. 
^ALSE  CHARGES, 

conspiracy  to  make,  iii.  118. 
ALSE   PERSONATION, 

offence  at  common  law,  ii.  1011. 
by  statutes,  ii.  1012. 

personating  and  assuming  the  name  of  soldiers  and  sailors  to  obtain  prize- 
money,  pay,  &c.,  ib. 
of  deceased  persons  within  the  statute,  ii.  1013. 
must  be  by  the  correct  name  of  the  party  p^noual^^^  VL  \^\^. 
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FALSE  PERSONATION— €on<mM€rf. 
aiders  and  abettors,  ib. 
voters  at  elections,  ib.  et  seq. 
personatinfj^  bail,  &c.,  ii.  1016. 
FALSE  PRETENCES, 

obtaining  money  under  false  pretences  a  misdemeanor  by  statute,  ii.  618. 

no  acquittal  on  the  ground  that  the  case  proved  amounts  to  larceny,  t6. 
indictment  need  not  allege  intent  to  defraud  any  particular  person,  ib, 
nor  need  such  intent  be  proved,  t^. 

causing  property  to  be  delivered  to  another  by  means  of  false  pretences,  ib, 
inducing  persons  to  execute  deeds,  &c.,  by,  ib. 

statement  of  the  ownership  of  the  property  unnecessary,  ib, 
cases  on  repealed  statutes,  ii.  619,  et  seq, 
a  dog  not  i^iithin  the  Act,  ii.  619. 
an  order  on  a  burial  society  is,  ib, 
false  pretence  of  sharing  a  supposed  bet,  ii.  620. 
whether  it  extended   to   cases  against  which  common  prudence  might  guard, 

ii.  621. 
a  representation  as  to  an  existing  fact  is  within  it,  ii.  622. 
a  pretence,  that  the  party  would  do  an   act  which  he  does  not  intend  to  do, 

ii.  623. 
that  he  will  tell  where  the  prosecutor's  horses  are,  ii.  624. 
pretence  of  being  intrusted  to  take  horses  from  Ireland  to  London,  and  having  no 

money  left,  ib. 
delivering  false  account  of  wages  earned,  ii.  625. 

false  statement  of  having  paid  for  articles,  ii.  626. 
of  sum  due  for  dock  dues,  ii.  627. 
of  amount  of  custom  duties,  ib. 
as  to  a  banker's  pass-book,  ii.  628. 
assuming  to  be  the  person  mentioned  in  a  money  order,  by  merely  presenting  it, 

ii.  629. 
uttering  a  counterfeit  note  as  genuine,  ii.  630. 
false  pretences  as  to  Bank  of  Elegance  and  flash  notes,  ii.  632. 
pretence  that  a  £1  note  was  a  £5  note,  ii.  633. 

])aying  for  a  horse  in  promissory  notes  of  a  country  bank  that  had  failed,  t6. 
proof  of  bank  having  failed,  ii.  634,  et  seq. 
pretence  by  a  carrier  that  he  had  delivered  goods,  whereby  he  obtained  the 

carriage,  ii.  637. 
assuming  the  dress  of  a  particular  class,  ib. 
pretending  to  be  a  medical  man,  ii.  638. 
pretence  of  being  sent  by  a  neighbor  to  borrow  money,  ib, 
obtaining  goods  by  pretending  to  be  sent  by  a  customer  for  them,  ii.  639. 
that  a  carpet  was  wanted  for  a  family  that  lived  in  a  large  house^i^. 
by  giving  in  payment  a  check  on  a  banker  without  effects  or  aothoritj,  ii< 
639,  et  seq. 
false  representation  as  to  time  of  payment  of  a  bill  of  exchange,  ii.  642. 
falsely  pretending  that  a  savings'  bank  depositor  had  given  notice  to  withdraw 

his  money,  ib. 
a  misrepresentation  accompanied  by  a  promise,  ii.  643,  646. 
that  prisoner  had  bought  and  would  sell  skins,  ii.  643. 
that  a  society  had  £7000  in  a  bank,  ii.  644. 
a  false  begging  letter,  ib. 
obtaining  a  railway  ticket,  ii.  645. 
that  a  man  is  single  and  able  to  marry,  &c.,  ii.  646. 

and  would  do  certain  things,  ib. 
personating  the  person  whose  real   signature  appears  to  a  written  instrumeDt, 

ii.  647. 
pretence  of  connection  with  a  man  of  opulence,  t6. 
porter  delivering  a  false  ticket  with  a  basket^  held  that  it  might  be  described  as  ^ 

parcel,  ib. 
the  money  obtained  must  be  the  property  of  him  in  whom  it  is  laid,  at  the  time 

of  the  ottence,  ib. 
that  prisoner  had  to  pay  his  rent  on  a  future  day,  ii.  649 
obtaining  credit  in  account  Avith  a  banker  by  a  bill  of  exchange,  ib. 

in  account  for  repairs  of  ship,  ii.  650. 
partnership  money,  ii.  651. 
selling  an  estate  with  covenant  for  title,  ib. 
false  warranty  of  a  horse,  ii.  652. 
it  is  a  pretence  within  the  statute,  though  the  property  be  obtained  by  means  of 

a  contract,  ii.  653,  et  seq, 
fraudulent  sale  of  hor««B)  u.  653. 
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SE  PRETENCES— con^mt/tfrf. 

of  cheese  by  false  tasters,  ii.  654,  655. 
false  statemcQt  as  to  weight  of  coals,  ii.  655,  656,  657. 

soot,  ii.  657. 
Everett's  blacking,  ib. 
Borwick's  powder,  ii.  658. 
that  an  article  is  gold  shrtifTor  ribbon  gold,  ib. 
that  thimbles  are  silver,  ii.  659. 
that  ingots  are  silver,  ib. 
that  a  chain  is  silver,  ib. 

that  spoons  are  equal  to  Elkington's  A,  ii,  660. 
observations  on  these  cases,  ii.  664,  note  (d). 
that  an  Albert  chain  is  gold,  ii.  665. 

eatables  supplied  under  contract  obtained  bj  fraad,  ii.  666. 
that  a  mattress  is  stuffed  with  wool,  ib. 
partnership  obtained  by  false  representations,  ii.  667. 
money  obtained  in  the  character  of  an  attorney,  ib. 
obtaining  a  loan  to  pay  a  bill  of  exchange,  ib. 

on  houses,  Ac,  ii.  668. 
indtctmenfy 

must  state  the  false  pretences,  ii.  669,  et  seq. 
with  what  certainty,  ii.  669,  670. 
sufficient  to  state  the  effect  of  the  pretence,  ii.  671. 
where  a  document  need  not  be  set  out,  ii.  672. 
pretence  need  not  be  made  to  the  person  from  whom  the  goods  an 

tained,  ib. 
indictment  need  not  state  the  goods  to  be  the  property  of  any  person,  ii 
scienter  when  necessary,  ii.  675,  676. 
where  several  defendants  may  be  charged  in  the  same  indictment,  ii.  677. 
the  pretences  must  be  proved  as  laid,  ii.  678. 
variances,  i6.  679. 

not  necessary  to  prove  all  the  pretences,  ii.  680. 
where  pretences  are  so  connected  that  they  cannot  be  separated,  ib. 
the  goods  must  be  obtained  by  means  of  some  pf  the  pretences  charged,  ii.  ( 
pretence  that  prisoner  had  received  an  order  for  his  salary,  &c.,  ib. 
questions  on  indictment  for  obtaining  money  from  a  benefit  society,  ii.  683, 
obtaining  money  by  false  return  to  the  treasury,  ii.  685. 
that  a  lease  for  three  was  a  lease  for  nine  years,  t6. 
that  prisoner  had  been  employed  to  make  teeth,  ii.  686. 
that  a  box  sent  by  railway  contained  valuables,  ib, 
pretence  after  property  has  been  obtained,  ii.  687. 
property  delivered  through  imprudence  of  prosecutor,  ib. 
there  must  be  an  intent  to  defraud,  ii.  688. 
pretence  that  money  would  be  invested  in  making  bricks,  ib. 
where  there  is  a  plan  to  entrap  prisoner,  ii.  689. 
where  prosecutor  knows  pretence  is  false,  ib. 
pretences  made  at  different  times,  ib. 
parol  evidence  of  lost  written  pretence,  ii.  690. 

where  there  is  also  a  deed,  ib. 
evidence  of  subsequent  obtaining  inadmissible,  ii.  691. 

of  infancy,  ib. 
previous  and  continuing  representations,  ib. 
evidence  of  pretence  to  A.  "and  others,"  ii.  692. 
where  associate,  though  absent,  may  be  convicted,  ii.  693. 
attempt  to  obtain  by  pretence  of  having  delivered  loaves  of  bread  to  pai 
ii.  694,  et  seq. 

by  putting  tallies  in  a  tub,  ii.  696. 
to  obtain  in  England  by  pretences  made  abroad,  ii.  697. 
indictment  mu£t  describe  the  attempt,  ii.  098. 
venue,  ii.  G98,  700. 

where  money  put  in  the  post,  ii.  689,  et  seq. 
charge  must  be  heard  by  a  justice,  ii.  700. 
restitution  of  property,  ib. 
XA  BUILDING, 
rioters  destroying,  i.  382. 
setting  fire  to  it,  ii.  1029. 
THER. — See  tit.  Pakbnt  and  Child. 
LO  DE  SE, 

accessory  before  to,  triable,  i.  71,  7C5,  706. 
self-murder,  i.  703. — See  tit.  Mubdir. 

two  encouraging  each  other  to,  i.  704. 
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FELONY, 

punishment  for,  not  punishable  by  anj  statute,  i.  3. 

definition  of,  i.  78.    ' 

derivation  of,  ib.  note  (a). 

what  words  in  a  statute  create,  i.  78. 

all  felons  were  entitled  to  have  clergj  once,  unless  ousted  hj  statute,  ib. 

if  a  statute  make  a  new  oflfence  felony,  the  law  implies  a  punishment  of  death  as  vdl 

as  forfeiture,  ib. 
when  a  statute  makes  an  offence  felony,  which  before  was  only  a  misdemetnor,  in 

indictment  will  not  lie  for  a  misdemeanor,  i.  79,  88. 
he  who  takes  any  part  in,  is  a  felon  according  to  his  share  in  it|  1.  49. 
he  who  procures  a  felony  to  be  done  is  a  felon,  i.  59. 
misprision  of. — See  tit.  Misprision. 
compounding. — See  tit.  Compoundino. 
authority  of  officers,  &c.,  to  arrest  in  cases  of,  i.  799. 
private  persons,  i.  735,  799. 
in  cases  of  attempts  to  commit,  i.  800. 
assault  with  intent  to  commit,  i.  1039. 
killing  to  prevent,  1.  897,  et  seq. — See  tit.  Homicidi. 
attempt  to  commit. — See  tit.  Attempt. 

persons  caught  by  night  committing,  detainer  of,  i.  999  ;  ii.  68,  1023. 
punishment  of,  after  previous  conviction  of  felony,  &c.,  ii.  346. 
trial  for  subsequent  felony,  ii.  348. 
form  of  indictment,  i6. 
evidence,  i6. 

false  certi6cate  of  conviction,  ii.  900. 
FEMALES.— See  tit.  Women,  Feme  Covert. 
FEMALE  CHILDREN.— See  tit.  Infant. 
FEME  COVERT, 

how  far  and  by  what  crimes  excused  by  the  coercion  of  her  husband,  i.  33,  ei  teq. 
receiving  stolen  goods  jointly  with  her  husband,  i.  35,  et  seq, 
from  what  misdemeanors,  i.  38. 
not  answerable  for  her  husband's  breach  of  duty,  ib. 
when  an  accessory  to  her  husband's  crime,  i.  33. 

to  another's,  i.  39. 
when  responsible  as  much  as  a  feme  sole,  ib. 
coercion  of  husband,  when  presumed,  i.  40. 
not  guilty  of  felony  in  stealing  her  husband's  goods,  i.  41. 

when  a  stranger  can  commit  larceny  by  the  delivery  of  husband's  goods  by  wife,  1.42. 
by  taking  wife  by  force  with  husband's  goods  on  her,  i.  41. 
not  accessory  for  receiving  her  )iusband,  i.  46. 
an  indictment  for  any  offence,  not  bad  against  her  husband  and  wife  as  such,  i.  39, 

41,  note  (2),  46. 
evidence  of  being  wife,  i.  46. 
if  a  wife  incur  a  forfeiture  under  a  penal  statute,  husband  may  be  made  a  party  to 

the  action,  &c.,  i.  39,  note  (g). 
husband  may  be  accessory  before  the  fact  to  his  wife's  crimes,  1.  40. 
wife  principal  and  husband  accessory  in  uttering  forged  notes,  ib. 
rules  deducible  from  the  cases,  i.  41,  note  (z) 
incompetency  of  wife  as  a  witness  for  her  husband,  iii.  628,  et  9eq. 
FENCES, 

destroying,  ii.  1076. 
stealing,  &c.,  ii.  259. 
FERN, 

setting  fire  to  whilst  growing,  ii.  1063. 
to  stack  of,  ib. 
FERRETS, 

larceny  of,  ii.  282. 
FERRYMAN, 

extortion  by,  in  taking  tolls,  i.  209. 
FICTITIOUS  PLAINTIFF, 

suing  in  the  name  of,  i.  267. 
FILLY, 

stealing,  ii.  360. 
maliciously  wounding,  ii.  1057. 
FINE, 

under  Consolidation  Acts,  i.  5. 
Larceny  Act,  ii.  67. 
Malicious  Injuries  Act,  ii.  1022. 
Forgery  Act,  ii.  849, 
FIREWORKS, 

statute  relating  to,  i.  453. 
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irceny  of,  ii.  281. 

olawfully  taking  or  attempting  to  take,  ii.  376. 

offence  at  common  law,  ib. 

offences  by  statutes,  ib. 
ojBters,  ii.  377. 
POND,  &c. 

estrojing  dam  of,  ii.  1072. 
atting  noxious  materials  into,  ib, 
[JRES, 

irceny  of,  ii.  252,  et  teq. 
DGATE, 

estroying,  Ac,  of  rivers,  &c.,  ii.  1071. 

of  ponds,  &c.,  ii.  1072. 

itting  fire  to,  ii.  1029. 
)j  unwholesome,  i.  169. 

indictable  to  mix  noxious  ingredients  with  human  food,  ib. 
laster  liable  for  the  sale  of  unwholesome  food  by  his  servants,  ib. 
-BALL,. 

icking  about  riotously  on  Shrove  Tuesday,  indictment  for,  i.  379,  note  (A). 
WAY.— See  tit.  Highway. 
IE, 

I  asserting  a  title, -when  justifiable,  i.  421. 
!IBLE  DETAINER.— See  tit.  Forcible  Entry. 
cts  which  do  or  do  not  amount  to,  i.  427. 

ible  entry, 

ow  committed,  i.  421. 
at  common  law,  ib. 
statutes,  i.  422,  et  aeg. 

5  Rich.  2,  c.  8,  i.  422. 
15  Rich.  2,  c.  2,  ib. 
8  Hen.  6,  c.  9,  i.  423. 
31  Eliz.  c.  11,(6. 

doubt  upon  them  whether  lessee  for  years,  or  copyholder  ousted  by 
lessor  or  lord,  could  have  restitution,  i.  424. 
removed  by  21  Jac.  I,  c.  15,  ib. 
persons  who  may  commit  the  offence,  ib. 

possession  in  respect  of  which  the  offence  may  be  committed,  i.  425. 
acts  which  will  amount  to,  i.  426. 

from  circumstances  of  terror,  t6. 
circumstances  which  do  not  amount  to,  i.  427  et  eeq. 
trcibU  detainer^  what,  i.  427. 

circumstances  which  do  not  amount  to,  i.  428. 
smedies,  t6. 

indictment,  ib. 

statement  of  force  and  violence,  ib. 
description  of  premises,  i.  429. 

of  estate  of  the  party  expelled,  ib. 
repugnancy ;  statement  of  disseisin,  &c.,  &c.,  i.  430. 
for  entry  and  detainer,  grand  jury  cannot  find  a  true  bill  for  one  only,  ib. 
award  of  restitution,  i.  431. 
by  what  court,  ib. 
where  discretionary,  i.  432. 
where  not,  ib. 

tenant  of  land  a  competent  witness,  i.  431. 

on  indictment  at  common  law,  possession  only  need  be  shown,  t6. 
on  indictment  under  statutes,  a  seisin  in  fee,  or  existence  of  a  term  must  be 

proved,  ib. 
but  court  will  not  try  an  adverse  claim,  ib. 
of  the  bar  or  stay  to  restitution,  i.  432. 
of  superseding,  i.  433. 
of  setting  aside,  ib. 
how  restitution  shall  be  made,  ib, 
re-restitution,  ib. 
'here  conviction  quashed,  the  ()ourt  of  Queen's  Bench  are  bound  to  award  re-resti- 
tution, ib. 
J  an  infant,  i.  7. 
IIGN  DOCUMENTS, 
)rgery  of,  ii.  844, 
;iGN  JUDGMENT, 
Toof  of,  UL  342,  et  seg. 
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FOREIGN  LAW, 

proof  of,  iii.  344,  et  seq. 
FOREIGN  STATES, 

serving  or  procuring  others  to  serve,  i.  136,  et  teq, 

without  consent  of  the  King,  a  misdemeanor  at  common  law,  i.  136. 
3  Jac.  1,  c.  4  (repealed),  ib. 

going  out  of  the  realm  to  serve  without  oath  of  obedience,  &c.,  ib, 
construction  of  the  statute,  ib. 
Foreign  Enlistment  Act,  ib.  et  seq. 

equipping,  &c.,  vessels,  i.  138  ;   et  seq. 

apprehension  and  trial  of  offenders,  where,  1.  139. 
Mutiny  Act,  persuading  soldiers  to  desert,  &c.,  i&. 

disobedience  to  the  King's  commands  to  return,  staj  at.  home,  &c.,  ib. 
FORESTALLING, 

statutes,  &c.,  on  the  subject  repealed,  i.  252. 

except  as   to  spreading  false  rumors  and  forcibly  preventing  goods  comiDg  to 

fairs  and  markets,  ib. 
enhancing  and  decrying  the  price  of  goods,  i.  2^3. 
FORGERY, 

all  are  principals  in,  at  common  law ;  forgery  being  only  considered  a  misdemeaoor, 
i.  60. 

not  so  under  statute,  ib. 

all  who  execute  any  part  of  a  forged  instrument  principals,  though  absent  wbeo 

it  is  completed,  A. 
and  though  ignorant  of  the  persons  by  whom  the  other  parts  are  executed,  t&. 
accessories  in  forgery,  i.  61. 
at  common  law, 

definition  of  the  offence,  ii.  709. 
a  misdemeanor  onlv,  ib. 
what  it  consists  in,  ib. 

the  offence  may  be  complete,  without  publication,  ib. 

of  the  making  or  alteration  of  a  turitten  instrument  necessary  to  constitute^  ii.  710, «/  ftq. 
fraudulent  insertion,  alteration,  or  erasure,  ii.  710,  711. 
filling  up  a  blank  acceptance  with  a  larger  sum,  ii.  712. 
filling  up  blank  checks  without  authority,  ii.  714,  715. 
instrument  must  be  complete  at  the  time  of  the  forgery,  ii.  716. 
expunging  an  indorsement  on  a  bank  note,  ii.  717. 
forgery  and  subsequent  alteration  of  the  deed,  ib. 
by  fraudulent  omission  in  written  instrument,  ib. 
fraudulently  inducing  a  person  to  execute  a  deed  by  misrepresentation  of  its 

contents,  ib. 
procuring  a  person  to  sign  a  document  altered  after  he  had  read  it,  ii.  718. 
making  a  false  deed  in  a  man's  ovm  namCj  ii.  719. 
indorsing  a  bill  of  exchange  by  a  person  of  same  name  as  payee,  ib. 
uttering  a  note  made  in  the  same  name  as  that  of  prisoner,  ib.  et  seq. 
assuming  to  be  the  real  endorser  of  a  bill  no  forgery,  though  done  in  fraudalent 

concert  with  real  endorser,  ii.  722. 
false  description  of  the  acceptor,  but  not  a  false  name,  ib, 
putting  an  address  to  the  drawee's  name  to  make  the  acceptance  appear  that  of 

a  different  person,  ii.  724. 
representing  an  existing  drawer  to  be  a  clerk  at  a  railway  station,  ii.  723. 
wife  signs  a  note  in  her  maiden  name,  and  husband  represents  it  to  be  her 

mother's,  ib. 
cases  in  which  party  committing  forgery  has  used  a  name  different  from  his  ova, 
ii.  727,  et  seq. 

where  the  note,  though  made  by  the  prisoner  in  an  assumed  name  and  charac- 
ter, was  his  own  note,  and  offered  as  his  own,  ii.  727. 
where  a  note  is  given  iu  the  name  of  an  existing  person  or  one  represented 

so  to  be,  ii.  728. 
getting  a  man  to  accept  a  bill  in  his  true  name  with  intent  to  represent  it  to 

be  the  name  of  another,  ib. 
where  in  the  name  of  a  fictitious  firm,  ii.  730. 
in  the  name  of  an  existing  firm,  ii.  731. 
assuming  the  name  and  character  of  an  existing  person,  and  drawing  a  bill « 

ii.  733. 
uttering  a  forged  deed  purporting  to  be  a  power  of  attorney  from  a  d^'^' 

existing  person,  ib.  * 

indorsing  a  fictitious  name  on  a  bill,  ii.  734. 
the  use  of  a  mere  fictitious  name  is  suflScient,  ib. 
a  forged  order  on  a  bank  in  a  fictitious  name,  ii.  735. 
it  is  immaterial  vrVietiVier  any  additional  credit  be  thereby  gained|  ib* 
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giving  drawee  a  receipt  in  a  false  name,  ib. 

giving  note,  &c.,  as  prisoner's  own  note,  signed  in  fictitious  name,  where  the 

credit  is  personal  to  himself,  ii.  737. 
drawing  on  banker  in  fictitious  name,  the  credit  being  given  to  prisoner's 

person,  ib. 
drawing  a  note  in  a  name  previouslj  assumed  for  the  purpose  of  fraud,  ii. 

738. 
where  the  name  used  by  prisoner  was  fraudulently  assumed,  though  his  own 

name  would  have  carried  as  much  credit,  ii.  740. 
if  the  name  be  assumed  for  the  purpose  of  fraud,  and  to  avoid  detection,  it 

is  sufficient,  ii.  741. 
the  fictitious  name  must  be  assumed  for  the  purpose  of  the  particular  fraud, 
ii.  742. 

or  of  a  fraud  of  which  the  forgery  is  part,  ib. 
where  the  party  has  or  honestly  believeff  he  has  authority  to  use  another's 

name,  il.  743. 
there  must  be  good  grounds  for  such  belief  from  the  acts  of  the  parties,  and 

the  dealings  between  them,  ii.  744,  745. 
a  letter  unanswered  may  be  evidence  of  authority,  ii.  746. 
where  the  person  whose  name  is  used  is  informed  of  the  use  of  the  name, 

ii.  747. 
a  letter  bearing  postmarks  admissible,  ib. 

where  one  of  several  persons  having  authority  draws  out  money  by  a  check 
signed  by  himself  and  others,  personating  the  others  having  authority,  ib. 
as  to  the  validity  of  the  thing  forged,  if  genuine,  ii.  748. 

forgery   may   be  committed   by  the   false  making  of  the  will   of  a  living 

person,  ii.  749. 
forging  the  will  of  a  non-existing  person,  ii.  750. 
forgery  of  instruments  not  conformable  to   the  directory  provisions  of  a 

statute,  ii.  751. 
forgery  of  instrument  on  unstamped  paper,  ib. 

of  bill  of  exchange  or  promissory  note  on  unstamped  paper,  t6.  752. 
the  false  instrument  should  carry  on  the  face  of  it  the  semblance  of  a  genuine 
one,  though  it  need  not  be  exact,  ii.  753,  et  teq. 
forging  a  bank   note,  without  the  words  '*  Pounds,"  or  a  watermark,  ii. 

753. 
engraving  a  counterfeit  stamp,  like  in  some  parts  to  the  genuine,  and 

unlike  in  others,  &c.,  ii.  754. 
literal  mistake,  ii.  755. 

forging  a  will  signed  in  wrong  Christian  name,  ib. 
forged  bill,  without  indorsement  of  names  of  drawers,  U>. 
instrument  requiring  payment  without  acceptance,  ii.  756. 
omission  of  name  of  payee,  ib. 
of  the  name  of  the  drawee,  ii.  757,  758. 
an  order  countersigned,  ii.  758. 
indorsement  part  of  an  order,  where,  ii.  759. 
check  altered  before  all  parties  had  signed,  ii.  760. 
instrument  not  available  by  reason  of  some  collateral  objection,  ib, 
it  the  instrument  be  good  on  the  face  of  it,  it  is  sufficient,  ii.  761. 
the  false  instrument  must  not  be  illegal  in  its  very  frame,  ib.et  seq. 
instrument  defective  as  a  bank  note,  ii.  762. 
bill  directed  to  J.  R.  and  accepted  by  J.  K.^  ib. 
note  incomplete  for  want  of  signature,  ib. 

instrument  averred  to  be  a  promissory  note,  but  defective,  ii.  763. 
detective  bill  of  exchange,  ib. 
bill  drawn  for  less  than  the  sum,  and  not  in  the  form  required  by  the  17 

Geo.  3,  ii.  764. 
forging  a  will  of  land,  attested  by  only  two  witnesses,  ib. 
prisoner's  pass  irregular  in  form,  ib. 

uttering  a  document  the  forgery  of  which  is  an  offence  at  common  law, 
ii.  766. 
of  the  written  instruments  in  respect  of  which  it  may  be  committed,  ii.  767,  et  seq, 
instances  of  them,  ib. 
general  rule  on  the  subject,  ii.  768. 
forging  an  order  to  charge  goods,  ib. 

forging  an  order  to  a  gaoler  to  discharge  a  prisoner,  ii.  770. 
forging  a  county  court  summons,  ii.  771. 
forging  a  certificate  of  character  of  seaman,  ib, 
letter  giving  character  of  a  policeman,  ib, 

of  a  schoolmaster,  ii.  772. 
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certificate  to  obtain  convict  monej,  ii.  773. 
painting  artist's  name  on  picture,  ib. 
putting  false  label  on  articles,  ib. 
of  the  fraud  and  deceit  to  the  pr^'udiee  of  another^ 8  right^  ii.  774. 
intent  to  defraud,  ib, 

general  intent  sufficient,  ib, 
cases  of  uttering  forged  receipts  for  money,  ii.  775,  et  seq. 
guarantees  to  a  bank  do  not  negative  int«nt  to  defraud,  ii.  778. 
knowingly  uttering  a  forged  bill,  with  intent  to  provide  for  its  payment,  ib. 
intent  to  take  up  a  forged  bill  immaterial,  ii.  779. 

so  also  is  payment  of  it,  ib. 
where  a  person  utters  a  forged  instrnment,  the  inference  in  law  and  fact  is  an 

intent  to  defraud,  ib. 
whether  there  must  be  a  possibility  that  some  one  may  be  defrauded,  ii.  780,  et  teq. 
forging  transfers  of  railway  shares,  ii.  780,  et  seq. 

will  where  no  relation  of  testator  is  existing,  ii.  783. 
intent  to  defraud  particular  person  need  not  be  alleged  or  proved,  ii,  785, 78T. 
forging  diploma  of  College  of  Surgeons,  ii.  785. 
request  directed  to  a  married  woman  in  her  maiden  name,  ii.  788. 
offering  a  forged  bill  at  a  bank  where  it  is  sure  not  to  be  paid,  ib. 
uttering  forged  county  court  summons,  ib. 

forgery  consists  in  the  endeavoring  to  give  an  appearance  of  truth  to  a  mere 
deceit  and  falsity,  ib. 
of  prineipaU  and  aeceseories,  ii.  790. 

at  common  law  all  are  principals,  ib. 

case  where  two  of  the  prisoners  were  privy  to  the  uttering  of  a  forged  note,  bat 

were  not  present  at  the  fact,  ib, 
constructive  presence,  ii.  791. 

wife  indicted  as  principal  and  husband  as  accessory,  ii.  793. 
separate  inciters,  ii.  794. 
of  causing,  assenting,  or  consenting,  ib. 
trial  of  accessories,  ii.  795. 
indictment,  ib.  et  seq. 

the  word  "  falsely,"  ii.  795. 

formerly  the  forged  instrument  must  have  been  set  out  in  words  and  figures,  ii.  796. 

2  &  3  Will.  4,  c.  123,  sufficient  to  describe  the  instrument  as  in  larceny,  ih. 

description  of  forged  instruments  under  that  statute,  ib. 

in  forgery,  uttering,  &c.,  now  sufficient  to  describe  the  instrument  by  any  name 

by  which  it  is  usually  known,  or  by  the  purport,  ii.  797. 
in  engraving,  or  having  possession  sufficient  to  describe  the  instrument  by  any 
name  by  which  it  is  usually  known,  ib. 
if  it  be  in  a  foreign  language,  there  must  be  an  English  translation,  ii.  798. 
the  whole  instrument  must  be  correctly  translated,  ib. 
meaning  of  "tenor,"  "  as  follows,"  Ac,  ii.  799. 
a  literal  variance  will  not  vitiate,  ii.  800. 

of  laying  it  to  be  a  paper  vfniing^  purporting  to  be  such  an  instrument,  Ac, 
ib.  et  seq. 

indictment  bad  for  averring  that  it  was  signed  by  H.  H.  instead  of  that 

purported  to  have  been  so,  ii.  801. 
if  it  does  not  purport  on  the  face  of  it  to  be  a  thing  prohibited  to  be 

forged,  the  purport  must  be  expressly  averred,  ib, 
where  the  instrument  is  described  under  the  2  &  3  Will.  4,  c.  123,  aver- 
ments to  show  what  the  instrument  is  are  not  necessary,  ii.  802. 
instrument  improperly  described  as  a  promissory  note,  ii.  803. 
the  word  "  purport"  imports  what  appears  on  the  face  of  the  instrumcDt, 
ib.  et  seq. 
meaning  of  the  words  "  purport"  and  "  tenor,"  ii.  805. 
of  the  statement  of  the  intent  to  defraud,  ii.  807,  et  seq. 

the  party  intended  to  be  defrauded  need  only  be  described  with  reasonable 
certainty,  ii.  807. 

case  of  several  partners,  ib.  1003. 
it  is  not  necessary  to  state  the  manner  in  which  the  party  was  to  have  been 
defrauded,  ii.  808. 
as  that  a  forged  bill  was  tendered  to  the  party  intended  to  be  defraaded, 
ii.  808. 
as  to  the  property  of  the  party  intended  to  be  defrauded,  ib, 
where  the  persons  defrauded  are  a  corporation,  ii.  809. 
statement  of  partners,  trustees,  &c.,  ib, 
joint-stock  banks,  ib. 
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where  the  indictment  is  on  a  statate,  the  offence  must  be  described  in  the  wo 
of  it,  t6. 
as  to  a  saperflnous  description,  ib. 
warrant  and  order  for  the  payment  of  money,  ii.  810. 
instrument  described  by  three  names,  where  one  only  applies  to  it,  ii.  81 
the  insertion  of  superfluous  words  does  not  yitiate,  ib. 
sewing  facsimiles  of  notes  to  the  indictment,  ii.  812. 
a  foreign  note  need  not  be  alleged  to  be  payable  abroad,  ib. 
where  a  prisoner  is  tried  where  he  is  in  custody,  that  fact  need  not 

alleged,  ii.  813. 
the  word  "  alter"  nsed  in  indictment  though  not  in  statute,  ib. 
if  any  part  of  a  true  instrument  be  altered,  a  forgery  of  the  whole  may  be  li 

ii.  814. 
an  indictment  for  uttering  an  acceptance  must  aver  the  uttering  of  such  accc 
ancc,  ib. 
plea, 

autrefois  acquit^  ib. 
trial  J  ib. 

the  Quarter  Sessions  have  no  jurisdiction,  ib.;  and  see  5  &  6  Vict.  c.  38,  Appet 

of  Statutes  J  vi. 
must  be  in  the  county  where  the  offence  is  committed,  or  the  prisoner  in  custc 
ii.  815. 

what  is  not  evidence  of  a  forgery  having  been  committed  in  a  partici 

county,  ib. 
offence  committed  in  a  county  of  a  town,  ii.  816. 
of  the  evidence^  ii.  817,  et  seq. 

of  the  incompetency  of  the  party  by  whom  the  instrument  purports  to  have  b 
forged,  ii.  817. 

removed  by  the  9  Geo.  4,  c.  32,  ib. 
as  to  the  question  whether  the  party  whose  handwriting  is  forged,  is  the  o 

witness  to  prove  the  forgery,  ii.  818. 
handwriting  could  not  be  proved  by  comparison  with  a  genuine  paper,  ii.  81S 
but  may  now,  iii.  363. 
guxrey  whether  persons  of  skill  may  gire  their  opinions  whether  handwriting 

genuine  or  an  imitation,  ii.  819. 
of  the  admission  of  his  own  handwriting  by  the  party  accused,  ii.  821. 
evidence  of  an  engraver,  ib. 
what  sufQcient  evidence  of  forging  a  bill,  ii.  822. 
evidence  of  uttering,  ii.  823,  824. 
giving  a  forged  bill  to  an  innocent  agent  or  to  an  accomplice,  an  uttering 

824. 
what  is  a  sufficient  uttering,  ii.  826. 
conditional  uttering,  ii.  827. 
giving  an  instrument  as  a  specimen,  i6. 
showing  a  forged  instrument,  ib. 
exhibiting  a  receipt,  ii.  828,  829. 
uttering  by  an  innocent  agent,  ii.  831. 
uttering  a  forged  acceptance  does  not  support  a  count  for  uttering  a  for 

bill,  ib. 
all  facts  which  are  part  of  a  continuous  transaction  are  admissible  on  an  ind 

ment  for  forgery  and  uttering,  ii.  831. 
questions  as  to  proof  of  the  identity  or  non-existence  of  the  person  whose  m 
is  charged  to  be  forged,  ii.  832,  et  seq. 
as  to  proof  of  the  identity  of  a  payee,  ii.  832. 
proprietor  of  stock  examined  to  prove  his  identity,  ib. 
evidence  that  names  are  fictitious,  ii.  833,  et  seq. 
of  guilty  knowledge^  ii.  836. 

evidence  of  other  forged  notes  having  been  uttered  by  prisoner,  ib.  et  seq, 
of  others  being  in  circulation  with  his  signature  on  them,  ii.  837. 
of  others  found  in  the  same  pocket-book,  ii.  838. 
other  utterings  after  the  one  charged,  ib. 
other  forged  notes  on  other  banks,  ib. 
other  orders  and  receipts,  ii.  839. 
engraving  other  notes,  ii.  840. 

other  forged  notes  the  subject  of  other  indictments,  ii.  841. 
they  must  be  proved  to  be  forged,  t6.  ei  seq. 
punishment  for,  ii.  843. 

incompetency  to  be  a  witness  after  judgment,  ii.  844. 
attorneys  convicted,  and  afterwards  practising,  t6. 
general  provisions  against  forgery,  ib.  et  seq^. 
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forging,  &c.,  in  England  or  Ireland  documents  purporting  to  be  made  abroad,  ii. 

844. 
forgers  may  be  tried  where  apprehended  or  in  custody,  ii.  845. 
intent  to  defraud  particular  persons  need  not  be  stated  or  proved,  ib. 
what  is  possession  or  custody,  ib. 
search  for  forged  instruments,  &c.,  ii.  846. 
other  punishments  for  those  in  5  Eliz.  c.  14,  ii.  847. 
all  forgeries  formerly  capital  subject  to  penal  servitude  for  life,  Ace,  ib. 
principals  in  the  second  degree  and  accessories,  ii.  848. 
abettors  in  misdemeanors,  i^. 
offences  at  sea,  ib. 
fine  and  sureties,  ii.  849. 
hard  labor,  ib. 
solitary  confinement,  ib. 
costs  of  prosecutions,  ib. 
extent  of  Act,  ib. 
of  forging^  4"^.,  records^  judicial  procetty  and  evidence^  ii.  850. 
forging  the  band  of  the  receiver  of  prefines,  ii.  851. 
the  Great  Seal,  Privy  Seal,  &c.,  ii.  850, 
proceedings  in  Courts  of  Record  or  Equity,  ii.  852. 

Courts  not  of  Record,  &c.,  ii.  853. 
cases  as  to  pretending  to  act  under  County  Court  process,  ib.  854. 
forging  instruments  of  evidence,  ii.  855. 

orders  of  justices,  recognizances,  &c.,  ii.  856. 
certifying  as  true  any  false  copy  of  records  kept  under  the  I  k  2  Vict.  c.  94,  ii. 
852. 
relating  to  the  public  funds  ^  and  stocks  of  public  eon^anies,  ii.  858,  et  seq. 
forging  powers  of  attorney  to  transfer  stock,  ii.  858,  863. 

names  of  witness  thereto,  ii.  859. 
personating  proprietors  of  stocks,  &c.,  ii.  858,  et  seq. 

endeavor  to  receive  dividend  sufficient,  ii.  858,  865. 
making  false  entries  in  books  of  bank,  ii.  859. 
clerks  making  out  false  dividend  warrants,  ib. 
forging  stock  certificates,  &c.,  ii.  860. 
personating  owners  thereof,  ib. 
engraving  plates  for,  ib. 
forgery  of  Exchequer  bills,  ii.  862,  et  seq. 

it  is  no  objection  that  the  stock  had  never  been  accepted,  and  the  transfer 
not  witnessed,  ii.  863. 
of  the  securities  of  the  Bank  of  England^  Ireland^  and  other  banks,  ii.  866,  et  seq. 
forging  and  uttering  bank  notes,  ii.  866. 

purchasing  or  receiving  forged  bank  notes,  or  having  them  in  possession,  know- 
ing them  to  be  forged,  ib. 
making  and  using  and  having  in  possession  any  frame  for  making  paper,  Ac, 

ii.  867. 
engraving  any  bank  note,  &c.,  on,  or  using  any  plate,  or  having  it  in  possession. 

ii.  868. 
engraving  on  any  plate  any  word,  &c.,  resembling  any  part  of  any  bank  note,  Ac, 

or  using,  &c.,  or  having  in  possession,  or  uttering,  &c.,  ii.  869. 
cases  on  the  former  statutes,  ib. 

expunging  an  indorsement  by  lemon  juice  held  rasing,  under  8  &  9  ^^^^- 

3,  ib. 
possession  of  a  forged  note,  ib. 
what  constitutes  an  uttering,  ii.  870. 

delivering  a  forged  bank  note  to  another  for  the  purpose  of  being  ottered, 
who  did  so  accordingly,  held  **  a  disposing  and  putting  away"  of  the 
same,  on  the  15  Geo.  2,  ib. 
on  an  indictment  for  disposing  of,  &c.,  bank  notes.  Ace,  on  the  45  Geo.  3,  c. 
89,  it  was  not  necessary  to  aver  to  whom  they  were  so  disposed,  ii.  871. 
the  offence  committed  by  notes  furnished  by  prisoners  to  agents  of  the 
bank,  ib. 
evidence  of  guilty  knowledge,  ii.  872. 
bank  prosecutions,  ib. 

election  to  proceed  for  minor  offence,  ib. 
East  India  securities^  debentures,  j*e.,  ii.  875. 
forging,  &c..  East  India  bond,  ib. 
certificates  of  India  stock,  ii.  876. 
personating  owners  thereof,  ib, 
engraving  India  certificates,  ib, 
forging  debentureB,  u.  ^ll». 
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forgeries  upon  insurance  companies,  ii.  877. 
of  forging  and  trantposing  stamps,  ii.  878,  et  teg, 

52  Geo.  3,  c.  143,  s.  1 — offences  in  breach  of  and  resistance  to  the  revenue  laws, 
felony,  ii.  878. 

8.  7,  forging,  &c.  marks,  stamps,  &c.,  felonj,  ib, 

s.  8,  transposing  any  mark,  stamp,  &c.,  from  one  piece  of  plate  to  another, 

and  marking  base  metal  with  forged  stamp,  ii.  879. 
s.  9,  making  or  having  any  frame,  &c.,  for  making  excise  paper,  &c.,  &c., 
ii.  880. 
55  Geo.  3,  c.  184,  s.  7,  cutting  a  stamp  from  paper,  &c.,  to  use  on  another  paper, 

&c.,  ib. 
55  Geo.  3,  c.  185,  s.  6,  persons  forging  plate,  stamp,  &c.,  to  denote  duty  on  al- 
manacs, newspapers,  &c.,  ii.  882. 
s.  7,  forginji:,  &c.,  stamp  for  plate,  ii.  882. 

2  &  3  Will.  4,  c.  120,  s.  32,  forging  state  carriage  plates,  ii.  883. 

3  &  4  Will.  4,  c.  97,  s.  11,  vendors  of  stamps  having  possession  of  counterfeit  stamps, 
ii.  884. 

8.  12,  having  forged  dies  in  their  possession,  ib. 
9  Geo.  4,  e.  18,  s.  35,  forging  stamps  relating  to  cards  and  dice,  ii.  885. 
56  Geo.  3,  c.  56,  s.  37  (Irish  Act),  forging  any  type,  die,  &c.,  of  the  stamp-office  in 
Dublin,  or  using  or  having  them  in  possession,  ii.  886. 

s.  38,  possession,  by  licensed  persons,  of  vellum,  paper,  &c.,  with  counterfeit 

marks,  &c.,  ii.  887. 
s.  52,  making  or  having  any  frame  for  paper,  &c.,  ii.  888. 
s.  58,  penalty  for  evading  stamp  duties,  ii.  889. 
7  &  8  Vict.  c.  22,  s.  2,  forging  dies  for  marking  gold  and  silver  wares,  Ac,  ib, 
transposing  marks,  &c.,  &c.,  ib. 

construction  of  the  Stamp  Acts,  ii.  890,  et  seq. 

a  fraudulent  intent  was  not  necessary  to  bring  a  case  within  the  13  Geo.  3, 

c.  59,  ii.  890. 
but  it  is  to  bring  a  case  within  the  12  Geo.  3,  c.  48,  ii.  891. 
10  Anne,  c.  10,  s.  97,  forging  seals  or  stamps  for  linens,  calicoes,  &c.,  ii.  892. 

question    upon    the    words   ^'intent   to   use"   in  the    12  Geo.   3,  c.  48, 

ii.  893. 
innocently  cutting  off  stamp  and  parchment,  and  fraudulently  separa- 
ting them,  ib. 
construction  of  the  words  "  any  paper  liable  to  the  said  duties"  in  the 

23  Geo.  3,  c.  49,  ii.  894. 
the  words  *'  duties  of  excise,"  and  *'  duties  under  the  management  of 

the  commissioners  of  excise,"  held  synonymous,  ii.  896. 
variance  between  a  lion  passant  and  a  lion  rampant^  ii.  897. 
engraving  a  counterfeit  stamp,  similar  in  some  parts  and  dissimilar  in 

others,  to  the  genuine,  &c.,  &c.,  ib. 
it  is  sufficient  to  describe  a  stamp  as  a  *'  stamp  provided  and  used  in 
pursuance,  Ac,"  ib. 
trial,  in  what  county,  ii.  898. 

of  official  papers,  securities,  and  documents,  ii.  900,  et  seq, 
the  mark  of  the  receiver  of  prefines,  Ac,  ii.  900. 
uttering  a  false  certificate  of  previous  conviction,  ib. 
of  contracts,  certificates,  &c.,  for  the  redemption  of  the  land-tax,  ii.  901. 
of  excise  permits,  ii.  902,  903. 
of  debentures,  &c.,  for  the  return  of  money  from  duties  of  custom  or  excise, 

ii.  904. 
of  the  name  or  handwriting  of  the  receiver-general,  &c.,  of  the  excise,  ib. 
of  the  customs,  ii.  905. 

certificates  or  receipts  under  Property  Tax  Act,  ib. 

of  instruments  in  the  name  of  the  receiver-general  of  excise,  &c.,  ii.  906. 
of  Exchequer  bills,  Ac,  ib. 
making  plates,  kc,  for  Exchequer  bills,  ii.  907. 
making  paper,  &c.,  for  Exchequer  bills,  ib. 
having  possession  of  such  paper,  ii.  908. 
of  certificates,  &c.,  relating  thereto,  t^. 

forging  the  handwriting  of  the  receiver-general  of  the  post-office,  ib. 
forging  dies  for  marking  postage,  ii.  908. 

manufacturing  or  using  paper  similar  to  that  used  for  postage  covers,  ii.  910. 
receiving  paper  for  postage  covers  before  it  is  stamped,  ii.  911. 
^of  the  name  or  hand  of  the  registrar  of  the  Court  of  Admiralty,  &c.,  ib. 
forging  warrants,  &c.,  relating  to  the  Exchequer,  ib. 

counterfeiting  certificates  relating  to  Exchequer  bills  for  Trinidad^  Gav8.^«.^^'<.. 
Lucie,  Dominica,  ii.  912. 
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of  the  hand  of  the  treasarer  of  the  Ordnance,  ii.  913. 

forgery  and  false  personation  for  the  purpose  of  obtaining  paj,  prize-money,  &c., 

pensions,  &c.,  of  soldiers  and  sailors,  ib.  et  teq. 
forging  names  of  officers  entitled  to  prize-money,  or  officers  at  Chelsea,  &c.,  ii.  913. 
forging  Chelsea  pensions,  Ac,  ii.  914. 
it  is  not  necessary  that  the  pension  to  which  the  document  relates  shoald  be 

actually  subsisting,  ii.  915. 
forging  tickets,  pay-list,  &c.,  to  obtain  prize,  ii.  917. 
subscribing  false  petitions  to  the  treasurer  of  the  Navy,  ii.  918. 
forging  extracts  from  registers  of  marriage,  and  to  obtain  prize-money,  ii.  919. 
registers  of  the  Stationers'  Company,  ib. 
medical  practitioners,  ib. 
pharmaceutical  chemists,  ii.  920. 
forging  certificates  relating  to  naval  stores,  ib. 

petitions  to  the  inspector  of  seamen's  wills,  ib. 
certificates  for  half-pay  under  the  2  k  3  Will.  4,  c.  106,  ii.  921. 
certificates  of  service  in  the  navy,  or  protections  from  such  service,  ib. 
assignments  of  pensions,  Ac,  ib. 
fraudulent  receipt  of  pension  money,  &c.,  ii.  922. 
forging  power  of  attorney  to  receive  prize-money,  ii.  923. 
muster-books,  evidence,  ii.  924. 
relating  to  merchant  seaman's  fund,  ib. 
seamen's  savings'  banks,  ib. 
of  any  Mediterranean  pass,  ib. 

of  certificates,  &c,,  relating  to  the  slave  trade,  ii.  925. 
of  quarantine  certificates,  ii.  926. 
name  of  accountant-general  and  officers  of  Court  of  Chancery,  ib, 

judge  of  Landed  Estates  Court,  ib. 

officers  of  any  court,  ib. 
of  an  office  copy  of  the  report  of  the  accountant-general,  and  of  a  certificate  of 

one  of  the  cashiers  of  the  bank,  ii.  927. 
certificates,  &c.,  under  Merchant  Seamen's  Act,  ib. 
marriage  license  or  certificate,  ii.  928. 
registers  of  births,  baptisms,  marriages,  &c.,  ib. 
false  entries  in  copies  of  registers,  ii.  929. 
destroying  such  copies,  &c.,  ib. 
giving  false  information  to  registrars,  ib. 
indictment  for  so  doing  on  a  marriage,  ib. 
false  statement  must  be  intentional,  ii  930. 
what  is  causing  a  false  entry  to  be  made,  ii.  931. 
indictment  for  destroying,  defacing  and  injuring  a  register,  ib. 
false  notices  and  certificates  of  marriage,  ii.  932. 
of  registers  deposited  under  the  3  &  4  Vict.  c.  92,  ib. 
of  any  register,  &c.,  concerning  life  annuities,  ii.  933,  934. 

personating  any  nominee,  ii.  934. 
of  memorials,  &c.,  of  the  registry  of  deeds,  ii.  935. 
false  statements,  &c.,  under  Transfer  of  Land  Act,  ib. 
suppression  of  deeds,  &c.,  under  the  Declaration  of  Title  Act,  ii.  936. 
of  declaration  of  return  of  premium  on  policy  of  insurance,  ii.  937. 
of  the  name  or  handwriting  of  the  commissioners  of  the  Woods  and  Forests,  ib, 
licenses  for  carriages,  ii.  938,  939. 
of  private  papers  f  securities^  and  documents  j  ii.  940. 
forging  wills,  bills,  notes,  &c.,  ib. 

deeds,  bonds,  orders  for  delivery  of  goods,  receipts,  &c.,  ib.  941. 
fraudulently  making,  &c.,  bills,  &c  ,  by  procuration,  iL  941. 
obliterating  crossings  on  checks,  ii.  942. 
forging  court  rolls,  ib. 

instruments  however  designated,  &c.,  ib, 

construction  of  the  5  Eliz.  c.  14,  ii.  943. 
questions  upon  the  repealed  statutes,  ib.  et  seq, 

power  of  attorney  is  a  deed,  ii.  943. 

uttering  Scotch  notes  in  England,  ii.  944. 

promissory  note  for  payment  of  one  guinea  in  cash  or  Bank  of  England 
note,  ib. 

bill  drawn  upon  commissioners  of  Navy  held  a  bill  of  exchange,  ii.  945. 

false  assertion  in  an  indorsement,  that  indorser  has  a  procuration   ii   946 
947.  '     '        ' 

forging  any  indorsement  sufficient,  ii.  947. 

case  of  a  promissory  note  which  was  not  negotiable,  ii.  949. 

a  post  dated  check,  W.  ^bQ. 
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forging  a  bill  payable  to  prisoner's  own  order,  and  uttering  it  without  in- 
dorsement, ib. 
bills  of  exchange  defective  when  acceptances  were  forged  upon  them,  ii. 

951. 
cases  of  receipts,  ii.  952,  et  teq, 

"  received  the  contents  above  bj  me,  S.  W.,"  a  sufficient  statement  of 

the  receipt  in  the  indictment,  ii.  952. 
a  forged  receipt  for  bank  notes  is  not  a  receipt  for  money  or  goods,  ib. 
but  an  entry  of  the  receipt  of  money  or  notes  made  by  a  cashier  of 
the  bank  is  an  accountable  receipt  for  the  payment  of  money,  ib. 
forged  entries  in  bankers'  pass-books  are  accountable  receipts,  ii.  954, 

et  seq. 
the    mere  signing  certain   names  to  an  assignment  for  payment  of  a 

sum  in  a  Navy  bill,  does  not  purport  to  be  a  receipt,  ii.  956. 
a  signature  may  be  proved  to  be  a  receipt,  ii.  957. 
indictments  for  forging  the  word  *'  settled,"  ii.  958,  et  »eq. 
question  as  to  this  word,  ii.  961. 

indictment  for  forging  high  constable's  receipt,  ii.  959. 
import  of  the  word  ''  paid"  at  the  bottom  of  a  bill,  »&. 
indictment  for  forging  a  receipt  signed  with  initials,  ii.  960. 
forging  receipts  for  subsistence  money  for  the  army,  ii.  961. 
altering  sum  in  high  constable's  receipt,  ii.  962. 
a  scrip  receipt  not  filled  up,  ii.  963. 

a  scrip  certificate  of  a  railway  company  is  not  a  receipt,  acquittance,  or 
>  accountable  receipt,  ii.  964. 

or  an  undertaking  for  payment  of  money,  ib. 
memorandum  importing  payment,  but  not  a  receipt,  ii.  966. 
an  agreement  containing  a  receipt,  ib. 
receipts  used  to  exonerate  a  testator's  estate,  ib. 
forging  a  receipt  in  order  to  found  a  claim  of  payment  thereon  against 

a  third  person,  ii.  967. 
as  to  the  right  of  the  prisoner  to  put  the  prosecutor  to  his  election  of 

various  forged  receipts,  ib. 
it  was  not  an  offence  within  the  1  Will.  4,  c.  66,  to  forge  an  indorsement 

on  a  warrant  or  order  for  the  payment  of  money,  ii.  967  ;  but  see  now 

ii.  941. 
signing  receipt  for  another  in  the  party'i  own  name,  ii.  967. 
a  signature  to  a  post-office  order  is  a  receipt,  ii.  969. 

so  is  a  turnpike  ticket,  ib. 
a  receipt  for  costs  in  an  action,  ii.  970. 
a  pawnbroker's  duplicate,  ib. 
a  signature  of  a  witness  on  an  order  for  costs,  ib. 
accountable  receipt  for  goods,  ii.  972. 
a  receipt  for  goods,  ib. 
construction  as  to  warrantt  or  ordert  for  payment  of  money,  &c.,  ii.  973,  et  eeq, 
the  statute  not  confined  to  commercial  transactions,  ii.  973. 
bills  of  exchange  may  be  laid  as  warrants  or  orders  for  the  payment  of 

money,  ib. 

instrument  considered  as  such,  ii.  974. 
instance  of  what  is  not  an  order,  &c.,  ib. 
the  warrant  or  order  must  purport  to  have  been  made  by  one  having 

authority,  Ac,  ib. 
a  note  to  a  shopkeeper  in  the  name  of  an  overseer  not  within  the  stat- 
ute, ii.  975. 
a  note  to  a  tradesman,  requesting  him  to  let  the  bearer  have  goods, 

&c.,  ib. 
an  order  for  the  purpose  of  obtaining  a  reward  for  the  apprehension  of 

a  vagrant,  ib. 
order  upon  the  treasurer  of  a  county,  li.  976. 
it  ought  to  appear  in  the  indictment,  that  the  person  whose  name  is 

subscribed  had  authority,  &c.,  ii.  977. 
\{\i  purport  to  be  one  the  party  had  a  right  to  make,  it  is  sufficient,  ii. 

979. 
the  order  need  not  be  directed  to  the  holder  or  person  interested  in  or 

having  possession  of  the  goods,  ii.  978. 
a  forged  order  on  a  banker,  though  in  a  fictitious  name,  is  within  the 

statute,  ii.  979. 
the  order  ought  to  import  that  the  party  making  it  had  a  disposing 

power,  or  there  ought  to  be  proof  that  he  had  such  power^  ii.  98Q^ 

et  »eq. 
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it   mtij  be  an  order,  though  there  are  no  funds  in  the  hands  of  the 

drawee,  ii.  981. 
foreign  letter  addressed  to  a  correspondent  here,  ii.  982. 
an  order  to  pay  a  sum  in  adyance  of  an  intended  voyage,  ii.  984. 
sailor's  shipping  notes,  ii.  985. 

indictment  stating  the  sum  mentioned  in  a  forged  order  good,  ib. 
if  an  instrument  be  both  a  warrant  and  order  it  may  be  so  described  in 

the  indictment,  ii.  986. 
the  specification  of  goods  in  the  order,  ii.  987. 
an  order  to  taste  wine,  ib. 
case  of  an  order  not  available  by  reason  of  some  collateral  objection,  ii. 

988. 
warrants  for  payment  of  money,  ii.  989,  et  teq. 

authority  to  receive  money  deposited  on  accountable  receipts,  ii.  989. 
any  instrument  under  which,  if  genuine,  the  payer  might  recoTer  the 

amount  against  the  signer  of  it,  is  a  warrant,  ii.  990,  991,  992. 
distinction  between  a  warrant  and  order,  ii.  991. 
authority  to  draw  money,  ii.  902. 
certificate  of  death  of  a  member  of  a  dissolved  lodge  of  Odd  Fellows,  ii. 

993. 

of  an  existing  lodge,  ii.  994. 
surgeon's  certificate  of  sick  workman,  ib. 
account  of  wages  signed  by  a  foreman,  ib. 
certificate  of  good  conduct  of  a  convict,  ii.  995. 
forgery  of  requests  for  the  delivery  of  goods,  ib. 
a  request  need  not  be  addressed  to  any  person,  ib. 
an   instrument  may  be  shown  to  be  a  request  by  the  custom  of  the 

trade,  ib. 
not  signed,  directed,  or  naming  the  goods,  ii.  996. 
what  is  a  sufficient  signature,  ii.  997. 

a  request  purporting  to  be  signed  by  a  customer  of  a  tradesman,  ii.  9^8. 
the  supposed  writer  of  a  request  need  not  have  any  authority  or  any  in- 
terest in  the  goods,  ib. 
the  goods  need  not  be  specified  in  the  request,  ib. 
an  instrument  may  be  a  request,  though  it  is  also  an  undertaking  to  pay 

for  the  goods,  ii.  999. 
a  request  for  the  payment  of  money  was  not  within  the  1  Will.  4,  c.  66, 

but  is  within  the  new  Act,  ii.  1000. 
where  an  indictment  sets  out  a  request  it  must  either  purport  or  be 

shown  by  averment  to  be  such,  ib. 
the  indictment  must  have  been  for  forging  a  request,  and  not  for  false 

pretences,  ii.  1001. 
a  conditional  undertaking  to  pay  money  was  within  the  I  Will.  4,  c.  66, 

ib.  et  seq. 
a  forged  undertaking  by  A.  that  B.  shall  pay,  ii.  1002. 
an  undertaking  without  consideration  since  the  19  k  20  Vict  c.  97,  ii< 

1003. 
jury  may  find  an  intent  to  defraud  one  of  several  partners,  li. 
making  moulds  for  manufacturing  paper  of  bankers,  &c.,  ii.  1004. 
engraving  foreign  bills,  notes,  &c.,  on  plates.  Ace,  ii.  1005. 
engraving  plates,  &c.,  for  foreign  bills,  or  using  or  uttering  sach  plates, 

&c.,  ib. 
taking  a  copy  by  photography,  i6. 
indictment  for  using  plates,  ii.  1006. 

election  on  counts  for  engraving,  and  counts  for  nsing,  ib. 
on  an  indictment  against  several  for  engraving,  a  joint  employment  of 

the  engraver  must  be  proved,  ii.  1007. 
qusere,  whether  persons  causing  plates  to  be  engraved  must  know  the 

nature  of  the  instrument,  ib. 
demanding  property  on  forged  instruments,  ii.  1010. 
FORTUNE-TELLING, 
cheats  by.  ii.  703. 
FORUM  DOMESTICUM, 

death  by  correction  in,  i.  716,  861,  et  seq.,  886. 
FRAME, 

destroying,  &c.,  ii.  1081. 
FRAUD.— See  tit.  Cheat. 
FRAUDULENT  CONVEYANCE, 
cheat  by,  ii.  701,  702. 
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REEHOLD, 

larceny  of  things,  part  of  the  freehold,  ii.  252,  et  seq, 
ElEEMASONS, 

assembly  of,  not  unlawful,  i.  397. 
RDIT, 

stealing,  ii.  259. 

destroying,  &c.,  ii.  1068.  • 

UNDS, 

forgery,  Ac,  relating  to,  ii.  858,  et  aeq. — See  tit.  Foboebt. 

conspiracy  to  raise,  by  false  rumors,  iii.  122. 

URIOUS  dr'iving, 

punishment,  i.  1051. 

G. 

ALLERY, 

injuring  works  of  art  in,  ii.  1096. 
^AME, 

property  in  game  at  common  law,  i.  639,  et  seq. 
destroying  in  the  night-time.  i.  641. 

9  Geo.  4,  c.  69,  s.  1,  any  person  unlawfully  destroying  game  or  rabbits  in  the  night, 
in  any  land  open  or  enclosed,  ib. 

any  person  unlawfully  entering  or  being  in  any  land  by  night  for  such  purpose, 
ib. 

second  oflTence,  i.  641. 

third  offence  a  misdemeanor,  ib. 

sec.  2,  any  person  found  on  any  land  committing  any  such  offence  may 

be  apprehended  by  the  owner,  gamekeeper,  &c..  i.  642. 
such  offender  assaulting  any  owner,  &c.,  guilty  of  a  misdemeanor,  ib, 
sec.  4,  prosecutions  for  offences  punishable  on  summary  couTlction   to 
be  commenced  within  six  months,  ib. 
other  prosecutions  within  twelve  months,  ib, 
sec.  8,  convictions  made  evidence,  ib. 

sec.  9,  three  or  more  together  entering  or  being  in  land  by  night,  for 
the  purpose  of  taking  game  or  rabbits,  being  armed  with  offensive 
weapons,  i.  643. 
what  shall  be  considered  night,  ib. 
what  shall  be  deemed  game,  ib. 
7  &  8  Vict.  c.  29,  extending  part  of  the  previous  Act  to  highways,  ib. 
24  A  25  Vict.  c.   114,  search  of  persons  found  with  game,  &c.,  i.  644, 
et  teq. 
what  is  the  commencement  of  a  prosecution,  i.  645,  et  teq, 
tame  game,  i.  646. 

indictment  on  9  Geo.  4,  c.  69,  s.  1,  i.  646. 
as  to  the  authority  to  apprehend  poachers,  i.  647. 
under  14  k  15  Vict.  c.  19,  s.  11,  i.  648. 

as  to  the  form  of  an  indictment  for  assaulting  a  gamekeeper,  i.  649. 
as  to  being  found  on  the  land,  i.  650. 
of  the  being  armed,  one  being  armed  sufficient,  i.  651. 
not  if  the  others  are  ignorant  that  he  is  so,  ib. 
a  constructive  arming  sufficient,  ib. 
what  are  offensive  weapons,  i.  652. 
what  sufficient  evidence  of  being  in  the  land,  i.  653. 
whether  an  entry  by  one  in  the  presence  of  two  others  is  sufficient. 

654,  et  teq. 
what  is  an  entry  within  the  statute,  1.  660. 

of  the  intent  to  kill  game  in  the  close  land  in  the  indictment,  i.  661. 
the  indictment  must  specify  the  close,  i.  663. 
a  variance  in  its  name  fatal,  i.  664. 
requisites  of  the  indictment,  ib. 
joinder  of  counts,  i.  6G5. 

not  necessary  to  disprove  consent  of  owuer,  ib. 
taking  hares  or  rabbits  in  a  warren,  ii.  374. 
lAMIKG, 

gaming-house  a  nuisance,  i.  443,  et  seq. 

cock-pit  considered  so,  and  indictable,  i.  444.  « 

proceedings  against  keepers  of,  i.  446. 
playing  at  caras,  kc.  as  a  recreation,  and  for  moderate  sums,  no  offence,  1.  624. 
but  excessive  gaming  is,  ib. 
former  Acts  repealed,  ib. 

cheating  at  play  punishable  under  S  k  0  Vict.  c.  109,  ib, 
wiftgers  not  recoverable,  i.  G25. 
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cases  of  old  Acts,  ib,  et  seq, 

on  the  new  Act,  i.  627,  628. 
GAMING-HOUSE, 

common,  indictment  for  keeping,  i.  443. 
manner  of  proceeding  on,  i.  446. 
GAOLER, 

oppression,  &c.,  by,  i.  202. 

forcing  persons  to  give  evidence,  t6. 

Buffering  his  prisoner  to  escape,  ib. 

extortion  by,  i.  208,  209. 

patting  prisoners  in  irons,  i.  584,  note  (z). 

murder  by  duress  of  imprisonment  by,  i.  749. 

confining  with  a  person  ill  of  small-pox,  ib. 

when  guilty  oi  manslaughter,  i.  860. 

and  assistants,  killing  prisoner,  when  justifiable,  i.  895. 
GARDEN, 

destroying  vegetables,  Ac,  in,  ii.  1068. 

stealing  flowers,  vegetables,  Ac,  in,  ii.  259. 
GATE, 

stealing,  ib. 

destroying,  ii.  1074,  1076. 
GAZETTE, 

proof  and  effect  in  evidence,  ii;  336. 

in  bankruptcy  conclusive,  ii.  541. 

production  sufficient,  ii.  540 ;  iii.  336. 
GELDING, 

stealing,  &c.,  ii.  360. 

maliciously  killing,  ii.  1057. 
GIRL. — See  tit.  Abduction. 

carnally  knowing,  i.  929. 

procuring  defilement  of,  i.  936. 
GLASS, 

fixed  to  building,  stealing,  ii.  252. 

painted,  injuring,  ii.  1096. 
GLEANING, 

taking  corn  by,  whether  felonious,  ii.  164. 
GOODS, 

document  of  title  to,  stealing,  ii.  266. 

setting  fire  to,  in  building,  ii.  1030. 

injuring  in  process  of  manufacture,  ii.  1081,  et  9eq. 
GORSE, 

setting  fire  to,  whilst  growing,  ii.  1063. 
stack  of,  ib. 
GRAIN, 

setting  fire  to  crop  of,  ib. 
stack  of,  ib. 
GRANARY, 

setting  fire  to,  ii.  1029. 
GRAND  JURY, 

cannot  find  a  true  bill  for  part  and  false  for  part,  where,  i.  430. 

evidence  of  what  took  place  before  them,  iii.  519,  520. 
GREAT  SEAL, 

forging,  ii.  850. 
GREENHOUSE, 

stealing  plants  in,  ii.  259. 

destroying  plants  in,  ii.  1068. 
GREENWICH  HOSPITAL, 

personating  the  name,  &c.,  of  a  pensioner  at,  ii.  917. 
GUARDIANS  OF  UNIONS, 

to  prosecute,  when,  i.  1015. 
GUILTY  INTENT, 

proof  of,  by  acts  not  charged  in  the  indictment,  iii.  288,  et  »eq. 
GUILTY  KNOWLEDGE, 

evidence  of,  i.  127. 

proof,  by  showing  acts  of  prisoner  not  charged  in  indictment,  ii.  836. 
GUNPOWDER  MILLS,  &o. 

when  a  nuisance,  i.  439. 

damaging  building  with  intent  to  murder,  i.  973. 

causing  bodily  injury  by,  i.  1016. 

causing  to  explode  with  inUnl^  k^.^ib. 
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placing  near  building  with  intent,  &c.,  i.  1017. 

making  with  intent  to  commit  felonies,  ib. 

search  for,  ib. 

destroying  house  with,  anj  one  being  therein,  i.  1018;  ii.  1031. 

attempting  to  destroy,  ii.  1031. 

placing,  near  a  ship,  with  intent,  &c.,  ii.  1090. 

possession  of,  with  intent,  &c.,  ii.  1021. 

H. 

HABEAS  CORPUS  AD  TESTIFICANDUM, 

how  obtained,  iii.  574. 
lACKNEY-COACHMAN, 

felony  by,  as  to  goods  left  in  his  coach,  &c.,  ii.  166,  et  teq, 
3AND-BILLS, 

setting  a  person  on  a  footway  to  distribute,  whereby  the  footway  is  impeded,  not  an 
indictable  offence,  i.  89. 
JANDWRITING, 

comparison  of,  ii.  819  ;  iii.  361. 

now  allowable,  iii.  363. 

proof  of,  iii.  359. 

writer  himself  need  not  be  called,  ii.  818. 
lARD  LABOR, 

nnder  Consolidation  Acts,  1.  [4.] 
lARE, 

killing,  not  an  indictable  offence,  1.  89. 

taking  or  killing  in  a  warren,  ii.  374. 
aAVEN, 

stealing  from  Ycssel  in,  ii.  379. 

aAY, 

setting  fire  to  crop  of,  ii.  1063. 
stack  of,  ib, 
SEALTH, 

public,  offences  affecting  it,  i.  167. 
BEARSAY, 

when  receivable,  iii.  246,  et  teq. 
aEATH, 

setting  fire  to  whilst  growing,  ii.  1063. 
stack  of,  ib. 
TIDES, 

bnrving  or  destroying,  ii.  367. 
riGH  SEAS, 

offences  on. — See  tit.  Piracy. 

where  triable  ;  i.  2,  153,  etseq. 
murder  on,  i.  755,  762. 

wound  on  sea  and  death  on  shore,  or  vice  veraAf  i.  761. 
offences  on,  against  Larceny  Act,  ii.  331. 

Forgery  Act,  ii.  848. 
Malicious  Injuries  Act,  ii.  1022. 
I  OH  TREASON, 

bow  many  witnesses  necessary  in,  iii.  571. 
IGHWAY.— See  also  tit.  Road. 
what  is  a  public  highway,  i.  458. 
rivers  considered  as,  i.  531. 
bridge  in  a  highway,  i.  541. 
cartway  or  footway,  &c.,  i.  458. 

there  may  be  a  highway  though  there  is  no  thoroughfare,  i.  459. 
a  right  of  passage  all  over  a  close,  i.  460. 
the  number  of  persons  using  or  repairing  a  way  will  not  make  it  one,  if  it  be 

not  common  to  all,  i.  461. 
the  freehold  and  the  profits  belong  to  the  lord  of  the  soil,  ib, 
right  of  the  public  to  go  out  of  a  highway,  i.  462. 
bi/  dedication  to  the  publiCj  ib.  et  teq. 
trustees  may  dedicate,  i.  463. 
intention  of  the  owner  to  dedicate,  ib.  et  teq.,  467. 
acts  of  lessees  not  sufficient,  i.  463. 
there  must  be  the  consent  of  the  owner  in  fee,  i.  464. 
where  the  consent  of  the  owner  may  be  inferred,  ib,  et  teq, 
from  long  user  by  the  public,  i.  465. 
repairs  explainable,  i.  467. 
dedication  subject  to  impediments,  i.  469. 
TOL.  lu. — i3 
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HIGHWAY— cow/inu«rf. 

where  there  has  been  a  compulsory  obligation  to  permit  a  qualified  passage, 

i.  467. 
road  set  out  under  an  Enclosure  Act  as  a  private  road,  i.  468. 
partial  dedication,  i.  469. 
correct  distinction  as  to,  ib. 
roads  made  public  by  statutes  during  the  continuance  of  such  statutes,  i.  470. 

uped  after  expiration  of  Acts,  i.  471. 
where  seveial  roads  authorized  to  be  made,  all  must  be  made  before  any  become 

public,  ib. 
no  interruption  can  destroy  a  highway,  i.  472. 
highway  washed  away  by  the  sea,  i.  473. 
hightcays  widened^  changed,  ^c.^  i.  474,  tt  seq. 
an  ancient  highway  might  be  changed  by  writ  of  a<f  quod  damnum^  i.  472. 

by  act  of  God,  i.  473. 
5  &  6  Will.  4,  c.  50,  power  given  to  justices  to  widen  and  change  highways,  i.  474, 
el  teq 

extends  to  roads  repairable  ratione  tenurse,  i.  479. 

diverting,  stopping  up,  &c.,  highways,  bridleways,  and  footways,  i.  475,  et  9tq. 
surveyor  to  apply  to  justice  to  view,  ib. 
notice,  i.  475,  476. 
appeal,  i.  477. 
new  highways,  &c.,  to  be  public,  highways,  i.  479. 
parties  liable  to  repair  old,  liable  to  repair  new  ways,  ib. 

dividing  highways  when  the  boundaries  of  the  parish  are  in  the  middle,  i.  480, 
498.  ^ 
highways  may  be  changed  by  particular  statutes,  i.  480. 
road  continued  under  inclosure  award,  i.  481,  et  teq. 
towing-path  not  affected  by  Act  to  change  course  of  river,  i.  484. 
in  what  instances  changed  by  individuals,  ib. 
nuisances  to,  by  obstruction^  i.  485,  et  seq. 
trees  overhanging,  ib. 
new  gates,  ib. 
ditches  not  scoured,  ib. 
carriages  left  and  excessive  burdens,  ib. 
all  unauthorized  obstructions  indictable,  i.  486. 
instances  of  obstructions,  ib.  et  seq. 
not  excused  by  plea  of  the  party's  business,  i.  487. 
laying  railways  on,  i.  488. 
gas  pipes,  i.  489. 
excavations  near  to,  ib. 
atcam-engines,  i.  490. 
narrowing  highways,  ib. 
as  to  breadth  of  roads,  i6. 
no  defence  that  an  alteration  is  more  useful  for  other  purposes   of   the   road, 

i.  491. 
unless  authorized  by  a  statute,  ib. 
and  the  conditions  of  the  Act  must  be  fulfilled,  i>  492. 
nuisances  to,  by  not  repairing,  i.  494,  et  seq. 
obligation  of  the  parish  to  repair,  ib. 
of  common  right,  i.  494. 

effect  of  particular  statutes  upon,  ib. 
no  agreement  can  exonerate  a  parish,  i.  495. 
adoption  by  parish  unnecessary,  i.  496. 

no  highways  to  be  repaired  by  a  parish  unless  the  party  dedicating  make  them 
to  the  satisfaction  of  the  surveyor,  &c.,  i6. 
cases  hereon,  i.  497. 

roads  may  be  public,  though  no  liability  to  repair  Ihem,  i.  49 1. 
when  the  parish  lies  in  two  counties,  ib, 
highways  divided  and  allotted  by  jusiices,  i.  498. 
liability  does  not  extend  to  keeping  the  road  from  being  dirty,  or  to  widening 

it,  i.  499. 
road  in  alien^  parochid^  i.  500. 
extra  parochial  place,  i.  502. 
obligations  of  subdivisions  of  a  parish  to  repair,  i.  500. 
by  precicription,  ib.  et  seq. 
all  highways  witiiin  a  township,  i.  501.    . 
inhabitants  cannot  be  charged  ratione  tenurte^  i.  602. 
obligatious  of  individuals  to  repair,  i.  500,  et  seq. 

corporation  aggregate  by  prescription,  ib.  * 

a  private  person  cauivol  \>ft  Vi^  "^T^a<i«v^liou^  ib. 
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nor  as  lord  of  the  manor,  ib. 
each  of  several  grantees  bound  to  repair  the  whole,  i.  503. 
by  reason  of  inclosure,  ih. 

of  a  road  made  in  pursuance  of  a  writ  oi  ad  quod  damnum^  i.  504. 
Turnpike  Acts,  ih. 

3  Geo.  4,  c.  12G  (General),  ih. 

agreements  by  trustees  of  turnpike  roads  with  persons  liable  to  repair,  ih. 
rej)airs  where  roads  have  been  turned,  i.  505. 
statutes  relating  to  the  repair  of  roads,  ih. 

do  not  abrogate  the  common  law  provisions,  ib. 
Turnpike  Acts  and  Inclosure  Acts,  ih. 

cases  on  the  construction  of,  ib,  tt  *eq. 
meaning  of  the  word  "  road,"  ih. 
parisli  not  bound  to  repair  fences  or  ditches,  i.  506. 
inclosure  commissioners  cannot   throw  the  repair  of  private  roads  on  the  parish, 

i.  507. 
indictment,  or  information  for  nuisances  to,  i.  508,  et  seg. 
presentment  abolished,  ih. 

mode  of  proceeding  before  justices  where  highway  is  out  of  repair,  ib.  (t  seq. 
where  justices  may  order  an  indictment,  i.  509. 
information  in  the  Queen's  Bench,  ih. 

in  what  cases  granted,  ib. 
mandamus  not  granted,  i.  510. 
indii'tiufut^  ih. 

lorm  of,  ih.  et  seq. 
**  to  and  from,"  exclude  the  place,  ih.  51-2. 

a  person  bound  ratione  tenunr,  indictable,  though  not  resident,  i.  615. 
defence  under  general  issue  or  special  plea,  ib.  et  seq. 
instances  where  special  plea  necessary,  i.  51G. 

parish  must  show  who  are  liable  to  repair,  and  what  parts  of  the    high- 
way, ih. 
traverse  oi  obligation  to  repair,  i.  518. 
evidence,  i.  514,  51i*,  ct  seq. 

of  former  conviction,  conclusive,  when,  i.  519,  et  teq. 
of  former  acquittal,  no  proof  that  parish  is  not  bound,  i.  521. 
surveyor  and  inhabitants,  comj)eteut,  ib. 
prosecutor,  i.  522. 
certiorari,  ib. 
new  trial,  grantable,  ih. 
the  judgment,  i.  523. 
levying  and  application  of  fines,  i.  524. 

wiien  turnpike  roads  are  indicted,  the  court  may  apportion  the  fine  and  costs 
between  the  inhabitants  and  trustees,  i.  525. 
coi^ts  awd,rde<i  by  the  court,  ih.  et  seq. 

where  there  has  been  a  removal  by  certiorari,  i.  528. 
payment  of  expenses  under  an  agreement  at  a  vestry,  Ac,  i.  529. 
meaning  of  terms  in  the  Highway  Act,  i.  530. 
H0MICP3K, 

excusable  homicide,  i.  883,  el  seq. 

no  puuisiiment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another 
by  misfortune,  or  in  his  own   defence,  or  in   any  other  manner  without  felon}-,  i. 
*8H3. 
justifiable  homicide,  ih. 
ixruFuhlf  komicide  htf  misadrenfure,  i.  884.  et  seq. 

persons  doing  a  lawful  act,  and  happening  to  kill,  ih. 
p«M-.-^<Mis  following  their  common  occupations,  ih. 
j)ers<»ri>  using  dangerous  arlicleii  or  instruments,  i.  885. 

degree  of  caution  lo  be  observed  iti  using  dangerous  instruments,  ib. 
correction  ///  f'lro  dmnejftico.  i.  SS<*. 
death  hap[)ening  from  lawful  sports,  ih. 

sp:»rts  where  deadly  weapons  are  used,  i.  887. 
Cjccusiihlr  ho/H'ffdr  in  f^l/-df/fnrf,  i.  88M. 

defence  of  person — chance  medley,  ih. 
borders  nearly  on  m!inslau;;liter,  ih. 

pariy  killin;^  must  not  act  with  premeditation,  and  must  forbear  as  much  as 
he  can.  »tc.,  i.  b8I>. 
defence  of  property  against  trespassers,  i.  890,  et  seq. 
upon  untortunate  necessity,  i.  8!<2. 
Juiltji'ihh.  ftomiride,  i.  til»3,  et  seq. 

acts  of  unavoidable  nece.^siry,  or  permlUcd  by  XoiNv,  tl). 
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execution  of  malefactors,  ti. 

officers  killing  those  who  assault  or  resist  them,  ib. 

who  fly  from  arrest,  i.  894. 
officers  dispersing  a  mob  in  case  of  a  riot,  kc,  i.  895. 
gaolers  and  their  assistants  killing  prisoners,  ih. 
malcfaciores  in  parcisy  ib. 
in  the  prevention  of  any  forcible  and  atrocious  crime,  ib. 

killing  persons  attempting  to  rob  or  murder,  or  commit  burglary,  i.  896. 
grounds  of  suspicion  of  a  felonious  design,  ib. 
apparency  of  intent,  i.  897. 

unless  manifest  felonious  intent,  an  assault  will  not  justify,  ib. 
the  necessity  must  not  be  brought  upon  himself  by  the  party  killiog,  i. 
808. 
interference  by  third  person  to  prevent  felony,  ib. 
interference  in  cases  of  mutual  combats  and  affravs,  ib. 
time  within  which  homicide  will  be  justifiable,  ib. 
felonious ;  the  felonious  intention  in,  i.  83,  note  (h). 
HOP-BINDS, 

cutting  and  destroying,  ii.  1070. 
HOP-OAST, 

setting  fire  to,  ii.  1029. 
HORSE, 

stealing,  ii   360. 

killing  with  intent  to  steal,  ii.  360. 
principals  in  second  degree  and  accessories,  ib. 
description  of,  ii.  364. 
slaughtering,  ii.  366. 

selling  unsound,  indictable  where  false  pretences  are  used,  ii.  615,  653. 
conspiring  to  sell  unsound,  iii.  132. 
maliciously  killing,  ii.  1057. 
HOUSE. — See  tit.  Dwelling-house. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  i.  842,  et  teq. 
pulling  down,  by  persons  riotously  assembled,  i.  382. 
what  is,  for  the  purposes  of  burglary,  ii.  15,  et  seq. 

housebreaking,  ii.  75. 
stealing  in,  with  menaces,  ii.  78. 
to  the  value  of  £5,  ii.  82. 
setting  fire  to,  ii.  1028. 

any  person  being  therein,  ii.  1029. 
with  intent  to  injure,  ib. 
destroying,  &c  ,  with  gunpowder,  ii.  1031. 
tenants  injuring,  ii.  1056. 
HOUSEBREAKING, 
what  it  is,  ii.  75. 

breaking  and  entering  a  dwelling-house  and  committing  a  felony,  ib. 

with  intent  to  commit,  &c.,  ii.  96. 
does  not  extend  to  buildings  within  the  curtilage,  ii.  75. 
principals  in  second  degree  an<i  accessories,  ib. 
breaking  and  entefing  necessary  to  constitute,  i6. 

must  be  attended  with  some  felony,  ii.  76. 
dwelling-house,  question  as  to  what  shall  be  deemed,  same  as  in  barglarj.i^' 
committing  a  felony  in,  and  breaking  out,  ii.  75. 
being  in  by  night  with  intent,  &c.,  ii.  68. 
having  instrument  by  night  with  intent,  &c.,  i.  86;  ii.  68. 
HOUSE  OF  COMMONS, 

publication  of  proceedings  of,  i.  330. 
libels  against,  i.  338. 

speeches,  Ac,  not  to  be  divulged  in  evidence,  iii.  521. 
admission  made  on  examination  before  a  committee  of,  iii.  407. 
perjury  before  a  committee  of,  iii.  30. 
journals,  proof  and  effect  of,  iii.  336. 
HOUSE  OF  LORDS, 

libels  against,  i.  338. 
journals,  proof  and  effect  of,  iii.  336. 
reversal  of  judgment  in  evidence  of,  ib. 
HUNTING, 

deer,  ii.  370,  371. 
HUSBAND.— See  Fkme  Covert. 

incompetency  of  husband  and  wife  for  and  against  eaeh  other,  iii.  92S,  et.  Mf* 
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[DEM  SONANS, 

instAnces  of,  iii.  317. 
IDENTITY, 

proof  of,  iii.  333,  357. 
IDIOTS, 

how  far  capable  of  committinj^  crimes,  i.  11,  et  teq. — See  tit.  Capabilitt. 

distinction  between  and  lunatics,  i.  14. 

proceedings  with  respect  to,  i.  29. 

disposal  of  persons  acquitted  on  ground  of  insanity,  i.  30. 
found  insane  on  arraignment,  &c.,  ib. 
discharged  for  want  of  prosecution,  ib. 
IGNORANCE, 

in  what  cases  an  excuse  for  the  commission  of  a  crime,  i.  47. 
IMPEDING 

persons  saving  his  life  from  shipwreck,  i.  974. 
IMPORTING 

counterfeit  coin,  i.  108. 
IMPRISONMENT, 

unlawful,  amounts  to  an  assault,  i.  1023. 
INCITING, 

to  commit  murder,  i.  967. 
INDECENCY, 

indecent  exposure  and  open  lewdness  indictable  as  a  nuisance,  i.  449. 
INDECENT  ASSAULT, 

punishment,  i.  930,  937. 
INDIA, 

warrant,  stealing,  ii.  266. 

forging,  ii.  875. 

certificates  and  coupons,  forging,  ii.  876. 
INDICTABLE  OFFENCES,  i.  78,  et  ««y.— See  tit.  Misdemeanor. 

felonies,  i.  78. 
by  statute,  ib. 

misdemeanors,  i.  79,  et  seq. 

misprisions,  ib. 

neglect  of  young  children,  i.  80. 

attempts  to  commit  felonies,  i.  83. 

misdemeanors,  ib. 

disobedience  to  an  order  of  council,  i.  165,  573. 
to  a  statute,  i.  80,  86. 
to  an  order  of  magistrates,  i.  573. 

offences  of  a  public  nature,  i.  80. 

attempts  to  commit  crimes,  i.  83. 

act  done  with  criminal  intention  sufficient,  i.  85. 

procuring  base  coin  with  intent  to  utter,  ib. 

oflTences  created  by  statutes,  when  indictable,  i.  86. 

not  indictable,  i.  88. 

cases  not  indictable  enumerated,  i.  89. 

nonfeasance  and  particular  wrong  not  in  general  indictable,  i.  91. 

trespasses  not  in  general  indictable,  ib. 
NDICTMENT, 

against  accessories,  i.  67,  et  seq.j  72,  et  seq. — See  tit.  Accessort. 

where  the  name  of  the  principal  must  be  stated,  if  known,  i.  72. 

for  receiving,  paying,  putting  off,  &c.,  counterfeit  coin,  i.  725,  et  teq. 
for  second  offence,  i.  121. 

for  seducing  soldiers,  &c.,  i.  142. 

for  offences  against  the  revenue  laws,  i.  177. 

for  taking  unlawful  oaths,  i.  189. 

for  neglect  of  duty  by  persons  in  office,  i.  205. 

for  extortion,  i.  211. 

for  monopoly,  i.  253. 

for  barratry,  i.  2G6. 

for  a  libel,  i.  351,  et  seq. 

for  a  riot,  kc.j  i.  403. 

for  sending  a  challenge — venue,  i.  414. 

for^a  forcible  entry  and  detainer,  i.  428. 

for  keeping  disorderly  houses,  i.  447. 

for  nuisances  in  general,  i.  454. 
to  highways,  i.  510. 

general  issue,  or  special  plea,  when  necesBHTy ,  V.  ^\(^. 
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traverse  of  obligation  to  repair,  i.  518. 
special  plea  by  parish,  when  necessary,  i.  519. 

to  public  bridges,  i.  562. 

pleadings — special  plea,  Ac,  i.  564. 
for  disobedience  to  orders  of  magistrates,  i.  576. 

must  show  an  order  made,  i^. 
for  escapes  suffered  by  officers,  i.  587. 
for  prison-breaking,  i.  595. 
for  a  rescue,  i.  598. 
for  aiding  attempts  to  escape,  i.  604. 
for  returning  from  transportation,  i.  619. 
for  gaming,  !.  627. 

for  destroying  game  in  the  night,  i.  646,  649,  663,  e(  $6q. 
for  murder,  i.  753,  et  seq.,  766. 

description  of  party  killed,  i.  763. 

averment  of  malice  aforethought,  i.  767. 
for  manslaughter,  i.  766. 
lor  rape,  i.  920. 

for  carnal  knowledge  of  children,  i.  930,  935. 
far  sodomy,  i.  938. 

for  forcible  abduction  of  females,  i.  948. 
for  wounding  with  intent  to  murder,  &c.,  i.  1009. 
for  an  assault,  i.  1030. 
for  striking  in  courts  of  justice,  i.  1038. 
for  burglary,  ii.  43,  et  seq. 

offence  in  one  county,  trial  in  another,  ii.  49. 
for  robbery,  ii.   140,  et  seq. 
for  larceny,  ii.  312,  et  seq. 
for  stealing  from  the  person,  ii.  358. 
for  embezzlement,  ii.  465,  et  seq, 
of  bankrupt,  ii.  526,  et  seq. 
for  receiving  stolen  goods,  ii.  549,  et  seq, 
for  a  cheat,  ii.  617. 

for  obtaining  money  by  false  pretences,  ii.  669,  et  tfq. 
for  forgery,  Ac,  ii.  795,  et  9eq. 
for  arson,  ii.  1045,  et  seq. 
for  maiming  cattle,  ii.  1061. 
for  perjury,  iii.  36,  et  »eq. 
for  conspiracy,  iii.  147. 
for  sending  a  threatening  letter,  iii.  198. 
venue  in  the  margin  sufficient,  when,  ii.  323. 

offence  begun  in  one  county  and  completed  in  another,  ii.  332, 
during  a  journey,  ii.  333. 

offences  committed  near  boundaries  of  counties,  ii.  332. 

in  oflFences  respecting  the  post-office,  ii.  495. 

in  an  indictment  for  receiving  stolen  goods,  ii.  543,  544. 

for  forgery,  ii   845. 

in  indictment  for  malicious  injuries,  ii.  1022. 
what  defects  shall  not  vitiate  after  verdict  or  otherwise,  !i.  324,  326. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  the  verdict,  ii.  327. 
copy  of,  how  obtained,  iii.  349. 
INDORSEMENT, 

forgery  of,  ii.  940. 
cases  as  to,  ii.  947. 
INDUCEMENT, 

matter  of,  when  and  how  to  be  proved,  iii.  313. 
INFANT, 

committing  misdemeanors,  i.  6. — See  tit.  Capabiliti'. 
capital  crimes,  i.  7. 
murder,  i.  8. 
rape,  ib, 

new  statutorv  felonies,  i.  10. 
treasons,  ib. 

how  far  statutes  extend  to  cases  of  infants,  ib. 
a  principal  in  second  degree,  when,  i.  8. 
of  delaying  execution  when  an  infant  is  convicted,  i.  10,  11. 
age  of  consent  to  marriage,  i.  10. 
distinction  of  ages  in  the  civil  law,  i.  7,  note  (o). 

not  excused  from  the  commission  of  a  crime  by  the  coercion  of  a  parent,  i.  35  - 
not  punishable  as  rioters,  \l  undet  X\ift  a^^  <jl  ^\%tt^\.\iiTv^  L  387. 
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neglect  of,  who  indictable  for,  i.  80. 

murder  of,  i.  670,  et  teq. 

wound  before  birth,  death  after,  i.  671. 

murder  of  infants  on  their  birth,  i.  672. 

child  must  be  wholly  born,  ib, 

breathing  not  sufficient,  ib. 

independent  circulation,  ib. 

while  connected  by  the  umbilical  cord,  i.  673. 

by  exposure,  i.  675. 

murder  by  rape  of,  i.  699. 

destroying  infants  in  the  womb,  i.  899. 

common  law  offence,  ib. 
administering  poison,  &c.,  with  intent  to  cause  miscarriage,  ib, 
procuring  drugs,  &c.,  to  cause,  &c.,  ib. 

construction  of  statutes,  i.  900,  et  seq. 

persons  concealing  the  birth  of,  i.  774,  el  teq. 
unlawful  carnal  knowledge  of  female  children,  i.  929. 

a  child  under  ten  years  old,  ib. 

a  child  above  ten  and  under  twelve,  i.  930. 

attempt  to  commit  these  offences,  ib. 

what  shall  be  proof  of  carnal  knowledge,  i.  916. 

testimony  of  child,  i.  931. 

postponement  of  trial  where  child  not  capable,  i.  932. 
abduction,  &c.,  of,  i.  940,  et  seq. 
child-stealing,  i.  966. 
NFECTION, 

spreading  infectious  disorders,  i.  167,  etseq.^  452. 

murder  by,  i.  167,  699. 
?^FORMATION, 

on  penal  statutes, 

compounding,  i.  197. 

for  libel,  i.  342. — See  tit.  Libel. 

for  sending  a  challenge,  i.  414. 
"^FORMERS, 

protection  of,  in  evidence,  iii.  517. 
"^GROSSING, 

statutes,  ^c,  on  the  subject  repealed,  i.  252. 

disorderly,  a  nuisance  and  Indictable,  i.  442. 
setting  up  new  inns,  ib. 
innkeepers  refusing  to  receive  travellers,  ib. 
«N  OF  COURT, 

setting  fire  to,  ii.  1029. 
<^SANE  PERSONS.— See  tit.  Capability,  Lunatics. 
ASCRIPTIONS, 

on  walls,  kc.j  iii.  245. 
•INSOLVENT.— See  tit.  Bankrupt. 
-ASPECTION, 

of  records,  iii.  349. 
copy  of  indictment,  how  obtained,  ib. 
of  public  books,  iii.  356. 
never  granted  in  criminal  cases,  ib. 
•'i'STRUMENTS, 

for  housebreaking,  possession  by  night,  ii.  68. 
•rSDRANCE, 

forgery  on  insurance  companies,  ii.  877. 
proof  of,  ii.  1052. 
unstamped  policy,  ib. 
TENT  TO    DEFRAUD, 

liow  stated  and  proved  in  false  pretences,  ii.  618. 

in  forgery,  ii.  845. 
in  malicious  injuries,  ii.  1022. 
NTION, 
t>o  commit  a  felony  or  misdemeanor,  i.  83,  et  teq. — See  tit.  Misdemeanor. 
cin  act  resting  in  bare  intention  not  indictable,  i.  83. 

but    an   act    done,   and   a   criminal  intention    joined    thereto,   are    sufficient, 
i.  84. 
i-Qtent  to  break  houses,  i.  86. 
intent  to  murder,  &c.,  i.  1004,  et  teq. 
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INTEREST, 

incompetency  from,  iii.  621,  et  aeg. 
IRELAND, 

marriages  in,  i.  311. 
by  minors,  i.  314. 

unlawful  assemblies  in,  i.  398. 

stealing  in,  ii.  332. 

J. 

JEWS, 

marriage  of,  i.  315. 
divorce  of,  ih. 
JOINT  TENANTS, 

larceny  by,  ii.  282. 
JUDGE, 

oppression  by,  how  punishable,  i.  200. 
a  competent  witness,  iii.  638. 
JUDGMENT  OF  DEATH 

must  be  passed  in  murder,  i.  780. 
JURYMAN, 

tampering  with,  bribing,  or  attempting  to  bribe,  i.  85,  223. 
corrupting  and  influencing  juries,  i.  265. 
JUSTICE  OF  THE  PEACE, 

acting  as,  not  being  qualified,  not  indictable,  i.  89. 
oppression,  &c.,  by,  how  punishable,  i.  200. 
refusing  to  grant  ale  licenses,  i.  201. 

justices  at  petty  sessions  may  fine  constables,  &c.,  for  neglect  of  duty,  i.  205. 
suppression  of  affrays  by,  i.  401,  et  teq.^  411. 
orders  of,  disobedience  to,  i.  574. 

power  to  disperse  unlawful  assemblies,  i.  389,  et  seq.^  401. 
assaulting  when  preserving  wreck,  i.  1039. 
EXAMINATIONS  BY.— See  tit.  Examination,  Deposition. 
JUVENILE  OFFENDERS, 

sending  to  reformatories,  App.  Stat.  xiii. 

K. 

KIDNAPPING, 

carrying  away  or  secreting  any  person,  i.  962. 

forcible  abduction  uf  persons,  and  sending  them  into  other  countries,  ib, 
sending  prisoners  out  of  England,  ib. 

punishment  of  master,  &c.,  forcing  his  seaman  on  shore,  or  refusing  to  bring  him 
home,  i.  963, 

place  of  trial,  &c.,  i.  964. 
cases  relating  to,  ib. 
KING, 

his  money,  what  is,  i.  04. — Sec  tit.  Coin. 

disobedience  to  his  commands  to  return  or  to  stay  at  home,  or  assist  at  his  council,  i.  139. 

his  enemies,  adhering  to,  when  piracy,  i.  144,  151. 

petition  to,  not  libellous,  i.  324. 

libels  against,  i.  321,  336. 

L. 

LAND, 

document  of  title  to,  definition  of,  ii.  264. 

stealing,  ii.  266. 
LANDED  ESTATE  COURT, 

forging  name  of  judge  of,  ii.  926. 
LARCENY, 

derivation  of  the  word,  ii.  145. 

distinction  between  grand  and  petit  abolished,  ib. 

punishment  for  simple  larceny,  ib. 

principals  in  the  second  degree  and  accessories,  ib. 

definition  of^  ii.  146. 

of  the  taking  lucri  cawtdy  ib. 

a  to\i\i\g  fraudulently  with  intent  wholly  to  deprive  the  owner  of  the  property,  t6. 

taking  a  horse  and  forcing  it  down  a  coal-pit,  ib. 

throwing  letters  down  a  water-closet,  ii.  147. 

obtaining  letter  from  post-office,  ib. 

melting  iron  axle  to  increase  wages,  ii.  147. 

clandestinely  taking  his  master's  corn  to  feed  his  horses,  ii.  148. 
new  statute,  ii.  140. 
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taking  a  letter  out  of  a  parcel,  ii.  150. 
abstracting  dispatches,  ib. 
taking  ore  from  mines,  ii.  151. 

new  statute,  16. 
of  the  taking  and  carrying  awaj/,  ii.  152. 
of  the  actual  taking  and  trespass,  ib. 
any  removal  of  the  goods  with  a  felonious  intent  is  sufficient,  ib. 

but  there  must  be  an  entire  possession   hy  the  thief,  though  but  for  an 
instant,  ii.  153. 
drawing  liquor  from  a  cask,  ii.  154. 
abstracting  gas,  ib. 
there  must  be  a  severance,  ii.  155. 

the  offence  cannot  be  purged  by  returning  the  goods,  ii.  156. 
cases  of  pledged  goods,  ii.  156,  157. 
0/  the  animus  furandi,  ii.  158. 

cases  where  the  taking  is  only  a  trespass,  ii.  159. 
the  intention  must  be  to  assume  the  entire  dominion,  ii.  160. 
removing  skins  to  get  paid  for  dressing  them,  ib. 
gloves  to  get  paid  for  finishing  them,  ib, 
bags  to  sell  them,  ii.  161. 
fat  to  sell  it,  ib. 
stealing  railway  tickets,  ii.  162. 
taking  a  mare  to  extort  money,  ii.  163. 

the  taking  may  be  by  mistake  without  any  animus  fur andi^  ib. 
the  animus  may  be  negatived  by  a  claim  of  right,  ii.  164. 
of  taking  corn  by  gleaning,  ib. . 
where  there  is  any  doubt  as  to  the  right,  the  court  will  direct  an  acquittal, 

ii.  165. 
where  the  taking  is  by  finding,  ib.  f.t  seq. 
hackney-coachmen,  ii.  166,  168. 
dressing-case  in  railway-carriage,  ii.  167. 
money  and  bank-notes  found  and  converted,  ii.  168,  169,  170. 
money  found  by  a  carpenter  in  a  bureau  sent  to  be  repaired,  ii.  171. 

in  secret  drawer  of  a  bureau  sold  by  auction,  ii.  172. 
note  found  by  child,  and  converted  by  parents,  ii.  174. 
gold  ornaments  dropped  in  garden  kept  for  a  reward,  ii.  175. 
wood  stranded  on  the  shore,  ii.  176. 
purse  found  on  turnpike  road,  ii.  177. 
box  of  plate  found  in  the  Thames,  ib. 
money  found  in  a  theatre,  ii.  178. 
bag  of  papers  taken  to  get  a  reward,  ib. 
note  found  on  a  highway,  ii.  179. 
observations  on  Reg.  v.  Thurborn,  ii.  180,  note  (/). 
erroneous  directions  to  juries,  ii.  181,  184,  185. 
check  found  by  boy,  and  given  to  a  man,  who  converts  it,  ii.  186. 
driving  a  lamb  from  a  field  innocently,  and  afterwards  selling  it,  16. 
the  animus  may  be  negatived  as  to  one  of  several,  whose  object  was  to  appre- 
hend the  others,  ii.  187,  188. 
the  taking  must  be  "  invito  domino^^^  ii.  189,  et  seq. 

cases  where  the  taking  is  by  the  delivery  or  consent  of  the  owner,  or  some 
one  having  his  authority,  ii.  190. 

delivery  where  there  is  no  change  of  property  or  legal  possession,  ii.  191. 
cases  where  there  is  a  bare  charge,  or  custody,  or  special  use,  16. 
bank  notes  sent  to  be  changed,  ii.  192. 
delivery  where  the  owner  remains  present,  193,  194,  195. 

parts  with  the  property,  ii.  196,  197. 
riding  away  with  a  horse  from  a  fair,  after  it  was  sold  without  paying, 

ii.  196. 
goods  ordered  to  be  paid  for  on   delivery,  and  delivered  upon  a  fraudu- 
lent payment,  ii.  197. 
money  paid  on  a  fraudulent  bet,  ii.  198. 

delivery  obtiiined  by  using  another  person's  name,  or  other  false   pre- 
tences, ii.  199,  et  seq. 
distinction  between  larceny  and  false  pretences,  ii.  200. 
obtaining  property  by  fortune-telling,  ii.  201. 
pawnbroker's  servant  delivering  pledges  through  fraud,  ii.  202. 
servant  induced  through  fraud  to  part  with  property  without  master's 

authority,  ii.  203. 
embezzling  the  proceeds  of  a  check  delivered  to  get  cashed,  ib.  et  seq, 
of  a  check  to  be  delivered  to  a  parlicul«LT  ^^i%o\i^\\.*I^^. 
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of  a  check  out  of  a  packet,  ib. 
delivery  where  the  owner  does  not  part  with  the  property,  but  ooljr  the  pos- 
session, ii.  207,  et  seq. 
delivery  obtained  fraudulently  with  intent  to  steal,  ii.  208. 
cases  of  swindling]:,  ib. 
pretended  purchaser,  ib.  et  seq. 
where  ready  money  is  to  be  paid,  ii.  210,  et  seq. 
by  delivery  of  bad  half-crown,  ii.  213. 
worthless  check,  ib.  219. 
fraudulent  exchange  of  horse,  ii.  214. 
pretended  sale  of  a  dress,  ii.  215. 
obtaining  tea  by  request  note,  ib. 

goods  by  false  pretences  from  a  warehouse,  ii.  216. 
a  watch  from  a  post-office  by  fraudulent  letter,  ib. 
coal  by  covering  it  with  slack,  ii.  217. 
pretence  of  giving  change,  ii.  219,  220,  et  seq. 
fraudulently  obtaining  a  receipt  for  rent  on  pretence  of  wanting  to 

look  at  it,  ii.  223,  224,  225. 
property  obtained  by  means  of  cards,  bets,  &c.,  ii.  225. 
ring-dropping,  ii.  226,  et  seq. 
persons  acting  in  concert,  ii.  229. 
fraudulent  hiring  of  horses  and  carriages,  &c.,  ii.  230,  et  seq. 

abuse  of  legal  process,  ii.  235,  et  seq. 
fraudulent  ejectment,  ii.  236. 
delivery  without  fraud,  and  a  new  felonious  taking,  ib.  et  seq. 
cases  of  tailors,  carriers.,  and  other  bailees,  ii.  236,  237. 
horses  Ac,  hired,  bond,  fide^  ii.  238. 
conversion  of  goods  saved  from  fire,  ii.  239. 

of  goods  delivered  by  mistake,  ii.  240,  241. 
privity  of  contract  determined  by  the  tortious  acts  of  a  bailee,  ii.  242. 
carriers  taking  whole  packages,  ii.  243. 

breaking  bulk,  ib.  et  seq. 
bailees  fraudulently  converting  property  now  guilty  of  larceny,  ii.  247. 
cases  under  the  new^  Act,  ib.  et  seq. 
persons  employed  to  collect  money,  ii.  247. 
money  obtained  for  a  missionary  society,  ib. 
treasurer  of  money  club  appropriating  money,  ii.  248. 
money  delivered  to  trustee  of  friendly  society,  ii.  249. 
carrier  employed  to  take  money  and  bring  back  goods,  ib. 
married  woman  may  be  a  bailee,  ib. 
bailment  of  a  watch  by  a  drunken  man,  ii.  250. 
of  the  goods  in  respect  of  which  it  mat/  be  committed^  ii.  251,  et  seq. 

at  common  law,  it  cannot  be  of  things  which  are  part  of  the  freehold,  ii.  251. 
seciks^  when  severed,  ib. 
by  statutes,  ii.  252. 

stealing  from  certain  mines,  ib. 
stealing  things  annexed  to  buildings,  &c.,  ib.  et  seq. 
construction  of  statutes,  ii.  253. 
fixtures  in  churchyards,  ii.  254,  255. 
description  of  the  buildings,  ii   255. 
ownership  of  the  building,  ib. 
evidence  of,  ii.  256. 

no  conviction  of  larceny  on  indictment  for  stealing  fixtures,  ib. 
stealing  chattels  or  fixtures  let  to  tenants  or  lodgers,  ii.  519. 
stealing  trees,  shrubs,  fences,  fruit,  &c.,  ii.  257,  et  seq. 
larceny  of  written  instruments,  ii.  260. 

parchment  writings  which  do  or  do  not  concern  the  realty,  ib. 

box  in  which  they  are  kept,  ii.  261. 
stealing,  or  for  a  fraudulent  purpose  destroying  wills,  ii.  262. 
what  is  a  fraudulent  purpose,  ii.  263. 
stealing  deeds,  &c.,  relating  to  real  property,  ii.  264. 
document  of  title  to  lands,  what,  ib. 

fraudulent  concealment  of  title-deeds,  &c.,  ii.  265.  ^ 

stealing  records,  &c.,  ii.  260,  265. 
stealing  choses  in  action,  ii.  266,  et  seq. 

public  or  private  securities  for  money  or  warrants  for  goods,  ii.  266. 
document  of  title  to  goods,  what,  ib. 
valuable  securities,  what,  ib. 

Exchequer  bills  not  signed  by  proper  penon,  ii.  267. 
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country  notes  paid  by  the  London  bankers,  stolen  in  transitu  for  the 
purpose  of  being  reissued,  ib.  et  seq. 
stealing  halves  of  country  bank  notes,  ii.  269. 

reissuable  notes  in  the  hands  of  their  makers,  ib. 
imperfect  bills,  notes,  Ac,  ii.  270. 
unstamped  order  for  payment  of  money,  ii.  272. 
check  in  drawer's  hands,  ib. 
post-office  order,  ii.  273. 
reissuable  country  notes,  ib. 

party  compelled  by  violence  to  sign  a  promissory  note,  ii.  274,  et  seq. 
a  check  on  a  banker,  ii.  275. 
bank  post  bill,  ii.  276. 
pawnbroker's  duplicate,  ib. 
order  of  burial  society,  ii.  277. 
mortgage  deeds,  ib. 
railway  shares,  ib. 
larceny  of  anitnaU,  birth^  and jinh,  ii.  278,  et  xeq. 
domestic  animals,  and  their  produce,  ii.  278. 
animals /-rT.'c  na/urflp,  reclaimed  or  dead,  ib.  279. 

an  unqualified  person  may  have  possession  of  game  to  support  indict- 
ment, ii.  281. 
animals  when  reclaimed,  ii.  279,  280. 
tame  pigeons,  ii.  279. 
tame  pheasants,  ii   280. 
animals  unreclaimed,  i^. 

indictment  must  show  them  either  dead,  tame,  or  confined,  ii.  281. 
deer,  conies,  fish,  &c.,  ib. 
animals  of  a  base  nature,  ib. 
ferrets,  ii.  282. 
dogs  and  certain  beasts  and  birds  ordinarily  kept  in  confinement,  ii. 

3G8.  • 

persons  found  in  possession  of  stolen  dogs,  &c.,  ib. 
of  the  ownership  of  the  goods  in  respect  of  which  it  may  be  cammitted^  ii.  282. 
joint-tenants  or  tenants  in  common,  ib. 
goods  let  with  a  lodging  or  house,  ii.  283. 
husband  and  wife,  ib. 
a  man  stealing  liis  own  goods  from  a  bailee,  ib. 

property  of  friendly  societies,  ii.  284. 
larceny  by  wife  of  a  member  of  a  friendly  society,  ib. 
property  in  whom  laid,  ib.  285. 

larceny  of  a  man's  own  goods  with  intent  to  defraud  the  Crown,  ii.  286. 
goods  in  possesion  of  a  wife,  ii.  287. 
goods  of  a  convicted  felon,  ib. 

the  ownership  will  not  be  divested  by  an  intermediate  tortious  taking,  ii.  288. 
special  property,  ib.  et  seq. 

oMessoe,  bailee,  pawnee,  carrier,  Ac,  ii.  288. 
guest  at  an  inn,  ii.  289. 
agister  of  cattle,  ii.  290. 

where  the  goods  were  in  ctistoditl  legisy  ii.  291. 
where  the  goods  are  in  custody  of  servants,  ib. 
goods  stolen  from  stage-coach  on  its  journey,  ii.  293. 
j)ossession  of  agent,  ib. 
ownership  of  clothes,  Ac,  of  children,  ii.  294. 

pro[ierty  laid  jointly  in  a  grandfather  and  grandchildren,  ib. 
actual  possession  by  surviving  partner  and  widow  of  deceased  partners,  ii.  295. 
ownership  of  game  by  unqualified  person,  ii.  281,  295. 

of  treasure  trove,  estrays,  wrecks,  Ac,  ii.  296. 
where  the  person  of  owner  is  unknown,  ib.  et  seq. 

indictment  must  not  state  it  so,  if  the  owner  is  known,  ii.  296,  297. 
of  goods  belonging  to  a  church,  and  of  shrouds  or  coffins,  ii.  298. 
of  the  goods  of  a  deceased  person,  ib, 
evidence  of  intestacy,  ii.  299. 

ownership  of  corporations  and  trustees,  ii.  300,  et  siq. 
ownership  of  partners,  and  other  joint  owners,  how  to  be  laid,  ii.  303. 
property  belonging  to  counties,  how  to  be  laid,  ii.  304. 
property  ordered  tor  the  use  of  poor  of  parishes,  Ac,  how  laid,  ii.  305. 
materials  for  repairing  highways,  how  to  be  laid,  ib. 
property  of  turnpike  trustees,  how  to  be  laid,  ib. 

of  commissioners  of  sewers,  how  to  be  laid,  ii.  306. 
of  joint-stock  banks,  how  to  be  laid,  ib,  e(  <fq. 
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of  friendly  societies,  how  to  be  laid,  ii.  309. 
of  savings'  banks,  ii.  311. 
of  loan  societies,  ib, 
in  workhouses,  &c.,  ib. 
indictment,  ii.  3\2^  et  scq. 

description  of  goods,  ii.  312. 
name  of  owner,  ii.  313. 
certainty  in  the  description,  ib.  ft  acq. 
as  they  are  known  in  trade,  ii.  315. 
matters  defined  by  a  statute,  ib. 
money,  ii.  31G,  et  seq. 
written  securities,  ii.  317,  et  seq. 
bank  notes,  ii.  318,  319,  320. 
bank  post  bill,  ii.  319. 

reissuable  notes,  checks,  papers,  Ac,  ii.  320. 
documents   in   larceny,   embezzlement,   &c.,  by   name   by  which  they  are 

known,  ii.  321. 
coin  and  bank  notes  as  money,  ib. 
cattle  and  other  animals  alive  or  dead,  ii.  322. 
venue  in  margin  when  sufficient,  ii.  323. 
conclusion  of,  ii.  324. 
what  defects  shall  not  vitiate  an  indictment,  ib.  et  teq. 

contra  pacem,  ii.  324. 
a  bad  contra  pacem  is  cured,  ib.  326. 
an  entire  omission  of  contra  formam  statuti  was  bad  after  verdict,  ii.  325. 

but  is  now  cured,  ii.  326. 
all  objections  cured  by  verdict  must  be  taken  upon  demurrer,  ii.  325. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  verdict,  ii.  327. 
all  formal  objections  to  be  taken  before  the  jury  are  sworn,  ib. 
court  may  amend,  ib. 
rule  for  the  interpretation  of  statutes,  ib. 

DO  objection  that  the  descriptions  in  indictment  do  not  correspond  in  number  or 
gender  with  those  in  statute,  ib. 
trial,  ii.  328. 

must  be  in  the  proper  county,  ib. 

but  the  offence  is  committed  in  every  county  into  which  the  thief  carries  the 
goods,  ib.  et  seq. 

exceptions  to  this  rule  of  goods  stolen  at  sea,  ii.  331. 
in  Scotland  and  Ireland,  ii.  332. 
fixtures,  ib. 
goods  stolen  by  several,   and  divided  in  one  county,  and  then  the  shares 

carried  into  another,  ii.  329. 
offences  at  sea  of  the  same  nature  as  those  on  land,  ii.  331. 
offences  near  the  boundaries  of  counties,  ii.  332. 
offences  on  a  journey  through  several  counties,  ii.  333. 
in  detached  parts  of  counties,  ii.  334,  et  seq. 
evidence, 

proof  of  the  loss  of  the  chattel,  ii.  337. 

rule  where  stolen  property  is  found  in  the  prisoner's  possession,  ii.  337. 

what  is  such  recent  possession  as  to  call  on  the  prisoner  to  give  an  accoant,  ih. 

et  seq. 
length  of  time  after  the  loss,  ii.  338,  et  seq. 
nature  of  the  articles,  ii.  338. 
where  several  articles  are  found,  ii.  339. 
evidence  of  possession,  ii.  340,  341. 

where  evidence  of  the  loss  of  several  chattels  may  be  giTen,  ii.  341. 
of  the  identity  of  the  property,  ii.  342,  et  seq. 
loss,  ii.  343. 

value  of  the  property,  ii.  344. 

where  the  value  must  be  of  goods  stolen  at  the  same  time,  t6. 
taking  each  chattel  a  distinct  felony,  ii.  345. 
goods  not  produced,  ib. 
verdict,  ib. 

where  autrefois  convict  or  acquit  may  be  pleaded,  ii.  346. 
jury  need  not  inquire  of  the  prisoner's  lands,  &c.,  nor  whether  he  fled,  ib. 
punishment,  ii.  145. 

of  principals  in  second  degree  and  accessories,  ib. 
of  a  person  under  sentence  for  another  crime,  ii.  354. 
after  a  conviction  for  felony,  i.  4 ;  ii.  346. 
.  after  convictiou  oi  a  m\^d^m^&\xox  ^^^An&t  Larceny  Act,  ii.  347. 
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after  summary  convictions,  ib. 

three  larcenies  may  be  charged  in  an  indictment,  when,  ii.  346. 

prisoner  may  be  convicted  on  one  count  of  three  larcenies,  when,  ib. 

indictment,  form  of,  for  subsequent  offence  of  larceny,  ii.  348. 

proceedings  on  the  trial,  &c.,  ib.  351. 

punishment  and  proceedings  in  cases  of  subsequent  felony,  ii.  349,  350. 

any  number  of  previous  convictions  may  be  charged,  ii.  350. 

form  of  certificate  of  previous  conviction,  ii.  351. 

proof  of  identity,  ii.  352. 

what  is  giving  evidence  of  character  by  a  prisoner,  ii.  353. 

restitution  of  stolen  property  to  prosecutor,  ii.  354. 

exception  as  to  valuable  securities  bond  fide  paid,  &c.,  ib. 
cases  on  the  subject,  ii.  355,  «<  aeq. 
by  servants  and  persons  having  the  custody  of  goods,  &c.,  as  servants,  ib.  382, 

e(  seq. 
by  persons  in  the  post-office,  ii.  493,  et  seq. — See  tit.  Post-Offici. 
of  naval  and  military  stores,  ii.  516. 
of  cloth,  &c.,  in  process  of  manufacture,  ii.  517. 
by  tenants  and  lodgers,  ii.  283,  519. 
LEAD, 

stealing  from  mine,  ii.  252. 
as  a  fixture,  ib. 
LEADING  QUESTIONS, 

when  allowable,  iii.  522. 
LESSEE, 

special  property  of,  ii.  288. 
stealing  chattels  or  fixtures,  ii.  519. 
damaging  buildings,  fixtures,  &c.,  1056. 
LETTER, 

threatening. — See  tit.  Threat,  Ac. 
found  in  prisoner's  possession,  iii.  296. 

stealing,  secreting,  &c.,  ii.  493,  et  seq. — See  tit.  Post-Offici. 
LEWDNESS, 

open  lewdness  and  indecent  exposure  indictable,  i.  449. 
LIBEL, 

actions  and  indictments  for,  co-extensive,  1.  323. 
what  publications  in  general  are  libellous,  i.  321. 
criminal  intention,  i.  368. 

bla^phenting  (rod  or  the  Christian  religion^  i.  321,  332,  et  seq. 
1  Edw.  6,  c.  1  (the  Lord's  Supper),  L  332. 
1  Eliz.  c.  2  ((/ommon  Prayerj,  ib. 
1  Will.  3,  c.   18  (Holy  Trinity),  ib. 
9  &  10  Will.  3,  c.  32,  i.  333. 

to  reproach  the  Christian  religion  is  to  speak  in  subversion  of  the  law,  ib. 
Christian  religion  part  of  the  law,  ib. 
the  dread  of  future  punishment  one  of  the  principal  sanctions  of  the  law, 

i.  334. 
the   court   will   not   meddle   with   differences   of  opinion   on   controverted 
points,  ib. 

rational  and  dispassionate  discussions  allowable,  ib. 
but  in  such  di:$cussions  the  characters  of  individuals  must  not  be  attacked, 
i.  335. 
publications  against  morality,  \.  321,  335. 
obscene  pictures,  plays,  signs,  Ac,  ib. 

against  the  constitution  and  taw^  i.  321,  336. 

against  the  revolution,  ib. 
against  the  King^  ib. 
statutes,  i.  336. 

instances  of  a  publication  not  libellous,  i.  337. 
that  he  is  deranged,  i.  338. 
against  the  two  Houses  of  Parliament ,  i.  321,  338. 

breach  of  privilege,  ib. 
against  thf  government,  i.  321,  339,  et  seq. 

animadversions,  «kc.,  on  public  measures,  how  far  allowable,  i.  339,  et  seq. 
cases  on  this  subject,  ib. 
against  magistrates  and  the  administration  o/ Justice,  i.  321,  341. 
statutes  of  Scan.  Mag.,  i.  341. 
cases  on  this  subject,  ib.  ct  seq. 

of  words  spoken  of  or  to  inferior  iDagistrates,  i.  342. 
publications  tending  to  cause  animosities  from  foreign  itatei^  \.^^\^^b\. 
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personal  abuse  of  foreign  ambassadors  or  potentates,  ike,  i.  321,  350. 
Wjels  on  individuals^  i.  321,  343,  et  seq. 
definition  of,  i.  321. 

meaning  of  the  word  and  its  origin,  ib.  note  (A), 
cases  as  to  what  amount  do  and  what  do  not,  i.  343. 
reflecting  on  a  man  in  respect  of  his  trade,  i.  344. 
informations  for,  when  granted,  i.  345. 
general  imputations  on  a  body  of  men,  ib. 
libel  on  several  punishable  on  complaint  of  one,  i.  323. 
libels  on  the  dead,  i.  345. 
slanderous  words ^  i.  321,  343. 

distinction  between  written  and  spoken  slander,  i.  343. 
exceptions  to  general  rules,  \.  345. 
petitions  to  the  King,  i.  224. 

petitions  to  Parliament,  and  other  legal  or  authorized  proceedings,  i.  325. 
speeches  of  members  of  Parliament,  i.  326,  et  seq. 
proceedings  in  Parliament,  i.  330. 
3  &  4  Vict.  c.  9,  ih. 

publication  of  papers  printed  by  order  of  Parliament,  i.  331. 
proceeding  against  publishers  thereof,  how  stayed,  ib. 
the  statute  is  imperative  ou  the  courts  to  stay  proceedings,  i.  331,  note, 
it  made  be  shown  that  extracts  were  bond  fide  made,  i6. 
proceedings  in  courts  of  justice,  i.  326,  et  seq. 
the  whole  case  must  be  published,  i.  327. 
not  merely  the  conclusion  drawn  from  it,  ib. 
nothing  but  what  actually  occurs  in  court,  i.  328. 
the  report  must  contain  no  defamatory  comments,  ib. 
speech  of  counsel,  ib. 
proceedings  before  magistrates,  i.  329. 
at  public  meetings,  ib. 
medical  report  to  vestry,  ib. 
comments  on  literary  productions,  i.  346. 
handbills,  ib. 
on  sermons,  ib. 
on  parochial  charity,  ib. 
on  place  of  public  entertainment,  ib. 
confidential  communications,  i.  346,  el  seq. 

communications  made  bondfide,  or  with  a  view  of  investigating  a  fact,  i.3*^- 
made  iu  the  proper  course  of  proceedings,  ib. 
meaning  of  a  privileged  communication,  i.  350. 

where  the  occasion  rebuts  ihe  primd  facie  inference  of  malice,  and  renders  it 
necessary  to  prove  malice  in  fact,  1.  350. 
of  the  mode  of  expression,  i.  322. 

name  of  the  person  libelled  in  blanks,  ib. 
indictment,  i.  351. 

what  it  must  state,  ib. 

injiuendo,  ib.  et  seq.  . . 

if  the  libel  be  in  a  foreign  language,  it  must  be  set  forth  in  the  original  ^^ 
a  translation,  i.  367. 
evidence  for  the  Crown,  \.  354,  et  seq. 

of  the  making  and  publication,  i.  354,  363. 

acknowledgment  of  defendant,  i.  356. 

procuring  another  to  publish,  ib. 

as  to  pamphlets,  i.  357,  note  (/>). 

publications  by  booksellers  and  proprietors  of  newspapers,  i.  367,    ''*"' 
6  &  7  Will.  4,  c.  76,  as  to  newspapers,  i.  358,  et  seq. 
construction  of,  i.  363. 
how  far  the  paper  must  correspond  with  the  affidavit,  i.  364. 

new  statute  differs  from  the  former  in  this  respect,  i.  361,  364.  .     . 

the  libel  must  be  produced,  and  must  correspond  with  the  indictment  ^ '• 
the  libel  must  be  proved  to  have  been  published  in  the  county  laid,  i^- 

how  so  proved,  ib.  et  seq.  , 

if  the  libel  be  iu  a  foreign  language,  the  translation  in  the  indictme«at  W 

be  proved,  i.  367. 
depositions  before  magistrates,  evidence,  i.  368. 
gazettes,  proclamations,  and  preambles  of  statutes,  ib. 
criminal  intention  of  defendant,  ib. 

when  to  be  presumed,  i.  368. 

proved  by  showing  subsequent  publications,  ib.  note  (ft). 

olbev  \\V)e\a  lo  v^o^^  T!\*\v<i^/\.  i^^^  K  %e<i. 
evidence  for  defendaniy  v.  .A"iO. 
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instances  of  inadmissible  defences,  i.  370,  d  seq. 
he  can  in  some  cases  justify  that  the  contents  are  true,  ib.  374. 
not  that  it  was  copied  from  some  other  work,  i.  324. 
irialy  i.  368,  et  seq. 

defendant  cannot  have  counsel  to  examine  witnesses,  and  address  the  jury 

himself,  i.  371. 
but  he  may  conduct  the   defence   himself,  and  have  counsel  to  argue  the 
points  of  law,  ib. 
verdict,  i.  372. 

32  Geo.  3,  c.  60,  ib. 

the  jury  may  give  a  general  verdict  on  the  whole  matter  put  in  issue,  i6. 
what  the  judge  may  tell  the  jury,  ib. 
not  bound  to  state  whether  the  writing  Is  a  libel,  ib. 
judgment^  ib. 

in  case  of  blasphemy  or  seditious  libel  (60  Geo.  3  &  1  Geo.  4),  i.  373. 
Lord  Campbeirs  Act,  6  &  7  Vict.  c.  96,  ib, 

publishing  libel,  Ace,  with  intent  to  extort,  i.  374. 
punishment  of  defamatory  libel,  ib. 

malicious  libel,  ib. 
proceedings  on  trial,  ib. 

plea  that  the  libel  was  true  and  for  the  public  benefit,  ib, 
evidence  in  case  of  publication  by  agent,  i.  375. 
no  justification  of  a  seditious  libel,  ib. 
no  partial  verdict  on  plea,  ib. 

what  facts  to  be  considered  by  court  in  awarding  judgment,  i.  376. 
affidavits  in  mitigation,  ib. 

of  the  truth  of  the  libel,  ib. 
of  the  existence  of  reports,  ib. 

costs,  i.  375,  377. 

:ary, 

njuries  to  works  of  art  in,  ii.  109G. 
NSh), 

narriage  by,  i.  302,  et  scq. 
narriage,  forging,  ii.  928. 
ITS, 

naking  lights,  &c.,  on  the  coast  as  signals  to  smuggling  vessels,,!.  1074. 

to  bring  ships  into  danger,  ii.  1090. 

;n, 

orgery  in  respect  of  seals  or  stamps  for,  ii.  892. 
stealing,  in  process  of  manufacture,  ii.  517. 
lamaging,  in  process  of  manufacture,  ii.  1081. 

K, 

Dn  river,  canal,  &c.,  breaking  down,  &c.,  ii.  1071. 

GINGS, 

chattels  and  fixtures  let  with,  larceny  of,  ii.  283,  519. 

M, 

iestroying,  Ac,  ii.  1081. 

3, 

of  instrument,  iii.  357. 

proof  of  lost  writing,  ib. 

TERIES, 

public  nuisances,  when,  i.  453. 

ATIC, 

what,  i.  11. 

distinction  between,  and  an  idiot,  i.  12. 

how  far  capable  of  committing  crimes,  ib.  et  seq. — ^See  tit.  Capability. 

proceedings  with  regard  lo  lunatic  offenders,  i.  29. 

disposal  of  persons  acquitted  on  the  ground  of  insanity,  i.  30,  et  acq. 

found  insane  on  arraignment,  &c.,  ib. 

discharged  for. want  of  prosecution,  ib, 
marriage  of,  i.  310. 
competency  as  a  witness,  iii.  613. 
deposition  of,  when  lunatic  at  the  trial,  iii.  470. 

M. 

;hine, 

threshing  and  agricultural,  destroying,  ii.  1085. 

employed  in  silk,  woollen,  linen,  cotton,  &c.,  manufactures,  ii.  1081.  . 

io  other  manufactures,  ii.  1085.  \ 

in  mines,  ii.  1078. 

when  taken  to  pieces,  ii.  1086. 
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MADMAN, 

capability  of,  to  commit  crintes,  i.  12,  et  teq. 
competency  as  a  witness,  iii.  613. 
MAGISTRATES.— See  tit.  Justices. 

orders  of,  disobedience  to,  i.  574,  et  teq. 
MAIMING, 

at  common  law,  i.  971. 

nature  of  the  offence,  ib. 
cutting  off*  ears,  ib. 
putting  out  eyes,  ib. 

a  person  maiming  himself  may  be  punished,  ib. 
accessories. at  common  law,  i.  972. 
off'ences  by  statute,  ib. 

administering  poison  with  intent  to  murder,  ib. 
wounding  with  intent  to  murder,  ib. 

causing  any  bodily  injury  dangerous  to  life,  with  like  intent,  ib. 
attempting  to  poison,  with  like  intent,  i.  973. 

shooting  or  attempting  to  discharge  loaded  arms  at  any  person,  with  like  intent,  t6. 
attempting  to  drown,  suffocate,  or  strangle,  with  like  intent,  1*6. 
destroying  building  with  intent  to  murder,  ib. 
setting  fire  to  ship  with  like  intent,  ib. 
attempting  by  any  other  means  to  commit  murder,  ib. 
impeding  person  endea.yoring  to  save  his  life  from  shipwreck,  i.  974. 
shooting,  wounding,  &c.,  with  intent  to  maim,  ib.  ^ 

disfigure,  ib. 
to  do  some  grievous  bodily  harm,  i6. 
to  prevent  apprehension  or  detainer,  t^. 
loaded  arras,  i.  975. 
inflicting  bodily  injury,  ib. 
administering  poison  to  endanger  life,  ib. 

to  injure,  ib. 
verdict  of  jury,  i.  976. 
construction  of  the  statutes,  ib.  et  seq. 
instrument  must  be  loaded  and  levelled  at  the  party,  ib. 
gun  loaded  with  powder  and  paper  only,  ib. 
gun  must  be  so  loaded  as  to  be  capable  of  doing  the  mischief  intended,  i.  977. 

where  the  indictment  alleges  a  loading  with  ball,  i.  977. 

with  shot  and  destructive  materials,  ib. 

with  powder  and  bullet,  i.  978. 

touch-hole  plugged  up,  i.  979. 

new  provision,  i.  975,  979. 

a  tin  box  filled  with  powder  and  peas,  not  loaded  arms,  i.  979. 

shooting  with  a  gun  barrel,  i.  980. 

attempts  to  discharge  firearms,  ib. 

some  act  must  be  done ;  presenting  not  sufficient,  ib. 

ihe  Act  applies  only  to  proximate  atempts,  i.  98 L. 

as  to  cutting,  i.  982. 

wounding,  what,  ib. 

continuity  of  the  skin  must  be  broken,  i.  983. 

formerly  some  instrument  must  have  been  used,  i.  984. 

any  instrument  was  sufficient,  i.  985. 

wound  must  be  inflicted  by  prisoner,  ib. 

no  defence  that  facts  would  amount  only  to  manslaughter  if  dcftth 
had  occurred,  i.  986. 

attempting  to  drown,  i.  987. 

administering  poison,  what,  ib. 

causing  to  be  taken,  what,  i.  988. 

attempt  to  administer  poison,  i.  989. 

by  means  of  guilty  agent,  ib. 

administering  cantharides,  i.  990. 

as  to  the  intention  with  wh\ch  the  act  is  done,  ib,  et  teq..,  1004. 

intent  must  be  properly  laid,  i.  991.  > 

intent  to  disable,  i.  992. 

to  do  grievous  bodily  harm,  i.  993. 

distinction  between  murder  and  manslaughter  if  death  had  eoaaed, 
when  material,  i.  995. 

intent  to  prevent  lawful  apprehension,  ib.  998. 

notice  of  cause  of  apprehension,  i.  996. 

other  acts  of  shooting  admissible  to  show  intent,  i.  997. 

other  acts  of  administering  poison,  1.  998. 

immaVefwA  NvVieVh^t  ^tievoua  bodily  harm  ii  done,  L  999. 
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shooting  at  one  person  with  intent  to  murder  another,  i.  1000. 

shooting  at  one  person  and  hitting  another,  i.  1001. 

wounding  one  person  in  mistake  for  another,  ib. 

poison  sent  to  one  person  and  taken  by  another,  i.  1002. 

if  the  intent  be  laid  to  poison  A.  it  must  be  proved,  ib. 

intent  to  "  commit  murder"  generally,  ib. 

shooting  down  a  street,  i.  1003. 

administering  poison  in  a  state  not  injurious,  i.  1004. 

whether  the  intent  to  murder  must  exist  in  the  mind  at  the  time  the 

act  is  done,  ib. 
whether  the  instrument  was  such  and  so  used  as  to  be  likely  to 

cause  death,  i.  1006. 
firing  into  a  room  where  no  person  is,  1.  1007. 
boiling  water  a  destructive  material,  i.  1008. 
injury  dangerous  to  life,  ib. 
injuries  by  jumping  out  of  a  window,  ib, 
principals  in  first  and  second  degrees,  ib. 
shooting  in  a  duel,  i.  1009. 
of  the  indictment,  ib. 
indictment  must  state  that  the  act  was  done  "  unlawfully,"  ib. 

that  the  thing  administered  was  poisonous  or  destructive,  i.  1010. 
need  not  describe  an  injury  dangerous  to  life,  ib. 
need  not  state  the  means  by  which  a  wound  was  inflicted,  ib, 
averments  as  to  loaded  arms,  i.  1011. 
joinder  of  counts,  ib. 

conviction  of  unlawfully  wounding,  i.  1012. 
of  assault,  i.  1013. 
of  attempts,  i.  1014. 
by  wanton,  Ac,  driving  of  stage-coachmen,  1.  1061. 
maiming  cattle,  ii.  1057. 
MAINTENANCE. 

what  it  consists  in,  i.  254. 
instances  of  it,  ib. 
when  justifiable,  i.  255. 

in  respect  of  an  interest  in  the  thing  at  variance,  i.  256. 
in  respect  of  kindred  or  affinity,  i.  257. 

in  respect  of  the  relation  of  lord  and  tenant,  master  and  servant,  ib. 
in  respect  of  charity,  ib. 

in  respect  of  the  profession  of  the  law,  i.  258. 
purchase  of  fruits  of  verdict,  ib. 
contract  for  sum  beyond  costs,  ib. 
assignment  of  subject-matter  of  suit,  ib. 
by  buying  or  selling  pretended  title,  i.  262. 
punishmentji.  263. 
MALA  PRAXIS, 

of  a  physician,  whether  indictable,  ii.  607. 
MALICE, 

against  owner  of  property  injured,  not  necessary,  ii.  1018. 
express  or  implied  by  law,  i.  667. 
description  of,  in  a  legal  sense,  i.  668,  and  note  (t). 
MALICIOUS  INJURY, 
Act  App.  Stat.  iii.  1. 

consolidation  of  former  statutes,  ii.  1018,  et  »eq. 
malice  against  owner  not  necessary,  ii.  1018. 
where  the  natural  consequence  of  an  act  is  to  injure  another,  such  intent  will  b« 

presumed,  ib. 
although  the  jury  find  the  intent  to  injure  another,  ii.  1019. 
an  injurious  act  done  under  a  claim  of  right,  ii.  1020. 
principals  and  accessories,  ii.  1021. 

Act  applies  to  persons  in  possesion  of  the  property  injured,  ib. 
intent  to  injure  or  defraud  any  individual  need  not  be  alleged,  ii.  1022; 
offences  at  sea,  where  tried,  ib. 
punishments,  ib. 

apprehension  of  offenders,  ii.  1023. 
to  real  or  personal  property  not  otherwise  provided  for,  ii.  1098. 
MALICIOUSLY  SHOOTING,  i*  972,  e<  #«y.— See.  tit.  Maimi.no. 

on  the  high  seas,  &c.,  i.  156. 
MALTHOUSB, 

setting  fire  to,  ii.  1029. 
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MANAGER  OF  COMPANY, 

fraudulently  converting  property,  ii.  477. 
keeping  fraudulent  accounts,  ib. 
destroying  books,  ib. 

publishing  fraudulent  statements,  ii.  478. 
MANGANESE, 

stealing  from  mine,  ii.  252. 
MANSLAUGHTER, 

absence  of  malice,  i.  783. 
aiders  and  abettors  and  accessories,  ib. 
cases  of  manslaughter,  ib.  et  teq. 
case*  of  provocation^  i.  784. 

by  words,  ib. 
by  assault,  i.  785. 

slight  blows  and  revenge  barbarous,  %b. 
by  restraining  a  person  of  his  liberty,  ib. 
by  detecting  an  adulterer,  i.  786. 
slight  provocation  allowed  to  extenuate  in  some  cases,  i.  787. 
ducking  a  pickpocket,  ib. 
father  taking  up  son's  quarrel,  ib. 
instruments  used  not  dangerous,  ib. 
of  the  nature  of  the  violence  and  mode  of  using  instruments,  ti. 
et  seq. 
provocation  no  excuse  if  sought  for,  i.  790. 

if  there  be  express  malice  or  time  for  cooling,  ib. 
cases  of  mutual  combat,  ib.  et  seq. 
sudden  quarrel,  ib. 

first  blow  immaterial,  if  quarrel  sudden  and  combat  equal,  i.  792. 
combat  equal,  and  use  of  deadly  weapon  afterwards,  ib.  et  seq. 
third  person  interfering  in  the  combat  of  others,  i.  795. 
blow  intended  for  one  lighting  on  another,  i.  797. 
cases  of  resistance  to  officers  and  persons  authorized,  i.  798,  et  seq. 

authority  of  officers  and  others  to  arrest,  &c.,  in  cases  of  felony,  i.  799. 
of  private  persons,  ib. 

in  cases  of  attempts  to  commit  felony,  i.  800. 
distinction  between  the  authority  of  officers  and  private  persons,  ib. 
a  constable  may  arrest  without  a  warrant  on  suspicion  of  felony,  i.  801, 
a  magistrate  has  no  authority  to  detain  a  known  person  till  a  charge  of  mis- 
demeanor is  made,  ib. 

arrest  on  a  charge  of  felony  imperfectly  expressed,  i.  802. 
illegal  arrest,  i.  803. 
on  charge  of  felony  where  no  felony  has  been  committed,  i.  804. 
authority  to  arrest,  &c.,  in  cases  of  misdemeanors,  ib.  et  seq. 

misdemeanor  must  be  committed  in  the  presence  of  the  constable,  i.  805, 

et  seq. 
if  affray  be  over  constable  cannot  apprehend,  i.  806. 
so  where  breach  of  the  peace  is  out  of  his  view,  ib. 
no  distinction  between  one  misdemeanor  and  another,  i.  808. 
apprehending  night-walkers,  i.  809. 
reputed  thieves,  ib. 
authority  of  constables  and  policemen  in  ale  and  beer  houses,  i.  810, 

et  seq. 
officers  taking  opposite  parts,  i.  812. 
private  persons  interposing  in  sudden  affrays,  i.  813. 
authority  to  apprehend  persons  found  committing  offences  under  particular 

statutes,  ib.  et  seq. 
authority  must  be  strictly  pursued,  ib. 
stealing  growing  turnips  and  potatoes,  i.  813. 
party  must  be  apprehended  while  committing  the  offence  or  on  fresh  pursuit, 

i.  814. 
person  maliciously  injuring  a  dog,  ib. 
stealing  flowers  in  a  garden,  i.  815. 

apprehending  party  under  Vagrant  Act  on  fresh  pursuit,  ib. 
where  several  hours  intervene  between  offence  and  arrest,  i.  816. 
keepers  apprehending  poachers,  i.  817,  et  seq. 
arrest  by  railway  officer,  i.  821. 
authority  to  arrest,  &c  ,  in  civil  suits,  i.  822. 
authority  to  impress  seamen,  ib. 
killing  by  ship's  sentinel  in  preventing  persons  from  approaching  the  ship, 

i.  823. 
the  officer  arrealing  mw^l  b^  wvlhva  his  district,  ib. 
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by  11  &  12  Vict,  cc.  42,  43,  constables  may  execute  warrant  out  of  their 

precincts,  when,  i.  824. 
warrant  directed  to  several  may  be  executed  by  one,  i.  825. 
warrant  must  be  executed  either  by  person  named  in  it,  or  some  one  in 

his  presence,  ib. 
by  officer  having  the  warrant,  i.  826. 
production  of  waarant,  ib. 
how  long  warrant  continues  in  force,  i.  827. 
as  to  the  legality  of  the  process^  ib. 

falsity  of  charge  where  warrant  good  on  the  face  of  it,  i.  828. 
county  court  process,  ib. 
warrant  in  bankruptcy,  ib. 
what  a  warrant  ought  to  specify,  i.  829,  et  seq. 
process  defective  in  the  frame  of  it,  ib. 
warrant  for  assault,  i.  831. 
judge's,  ib. 

of  distress  for  borough -rate,  ib. 

distinction  between  warrant  of  superior  and  inferior  courts,  i.  832. 
illegality  of  blank  warrants,  ib.  et  aeq. 
notice  of  the  authority  to  arresty  i.  835. 
where  unnecessary,  ib. 

by  officers  intcrposin;;:  in  case  of  riots  and  afifrays,  i.  837. 
to  what  persons  it  shall  be  held  to  extend,  i.  838. 
in  the  case  of  third  persons  interposing,  ib. 
before  doors  are  broken  open,  i.  839. 
by  private  bailiff,  i.  840. 
regularity  of  the  proceedings,  ib. 

right  of  officers  to  break  open  windows  or  doors  to  arrest,  i.  841. 
in  civil  cases  a  man's  house  is  his  castle,  i.  842. 

privilege  confined  to  breach  of  outward  doors,  i.  843. 

and  to  cases  where  the  breach  is  made  to  arrest  the  occupier  or 

any  of  his  family,  i.  844. 
and  to  arrest  in  the  first  instance,  i.  845. 
interference  by  third  persons  where  the  arrest  is  illegal,  ib.  et  teg. 
case^  of  criminal^  unlawful^  or  wanton  acttj  i.  849,  e/  teq. 
heedless  and  incautious  acts,  ib. 
blow  aimed  at  one  kills  another,  ib. 
acts  generally  incautious,  i.  849,  et  seq. 
giving  liquors,  i.  850. 
death  from  acts  of  trespass,  i.  851. 
discharge  of  gun  in  struggle,  i.  852. 

by  negligence,  i.  853. 
death  happening  at  unlawful  sports,  i.  854,  et  aeq. 
where  several  join  to  do  an  unlawful  act,  i.  856. 
lawful  acta   criminally  or   improperly  performed^   or   acts   without   authority,   ib. 
ft  seq. 

officers  of  justice  acting  improperly,  i.  857. 

upon  resistance  or  flight  of  party  arrested,  i.  858. 
in  case  of  pressing  for  sea-service,  i.  859. 
smuggling,  i.  860. 
officer  arresting  out  of  his  district,  ib. 
gaolers,  ib. 

captains  of  vessels,  ib. 
correction  in  foro  domeaticOj  i.  861,  et  aeq. 

nature  of  the  provocation  considered,  i.  862. 
correction  by  privation  and  ill-treatment,  i.  863. 
neglect  to  repair  a  road,  i.  864. 
persons  following  their  common  occupations,  ib. 
negligent  delivery  of  medicine,  ib. 
negligent  slinging  of  casks,  i.  865. 
negligent  casting  of  cannon,  ib. 
explosion  of  firework  manufactory,  ib. 
negligent  driving  of  carriages,  i.  867,  et  aeq. 
negligent  riding  on  horseback,  i.  871. 
navigating  rivers,  i.  872. 
same  rule  applies  to  rivers  as  to  roads,  ib, 
there  must  be  personal  negligence,  i.  873. 
mere  omission  to  do  the  whole  of  his  duty,  ib. 
neglect  of  manager  of  a  mine,  i.  875. 
a  man  by  neglect  may  be  guilty  of  manslaughter  or  m.u.rd!^T^U>« 
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neglect  to  attend  to  steam-engine,  i.  879. 
to  run  a  stage  over  coal-pit,  i.  876. 
by  railway  officials,  i.  877,  et  aeg. 
waterman  overloading  his  boat,  i.  879. 

indictment,  i.  766. 

punishment  of  manslaughter,  i.  880. 

on  the  high  seas,  &c.,  i.  762. 
MAN-TRAPS, 

setting,  &c.,  1052. 
MANUFACTORY, 

pulling  down  riotously,  buildings  or  engines  used  in,  i.  382. 

offensive,  carrying  on,  when  a  nuisance,  i.  836. 

setting  fire  to,  ii.  1029. 
MANUFACTURE, 

larceny  of  cloth,  &c.,  in  process  of,  ii.  517. 

damaging  or  destroying  articles  in  a  course  of,  ii.  1081. 
MARKET, 

clerk  of,  extortion  by,  i.  208. 

farmer  of,  extortion  by,  i.  209. 
MARRIAGE.— See  tit.  Bigamy. 

having  a  plurality  of  wives  at  one  time,  i.  268. 

within  prohibited  degrees,  i.  274. 

Marriage  Acts,  i.  277,  et  aeq, 

in  an  assumed  name,  i.  298,  et  seq. 

consent  of  parents,  i.  303. 

in  a  chapel  erected  since  Marriage  Act,  26  Geo.  2,  i.  307. 

in  Scotland  and  foreign  countries,  1.  310. 

in  Ireland,  i.  311. 

in  Newfoundland,  i.  315. 

Quakers,  ib. 

Jewish,  ib. 

French,  i.  316. 

of  lunatics,  void,  ib. 

clandestine  marriage,  i.  959,  et  seq. 

of  members  of  the  royal  family,  i.  961. 

register,  forging,  &c.,  ii.  928. 

license  or  certificate  of,  forging,  ib. 
MARRIED  WOMAN, 

how  far,  and  in  what  cases,  excused,  by  the  coercion  of  husband,  i.  33,  et  teq. — See  tit. 
Femk  Covert. 
MARTIAL  LAW, 

who  and  what  offences  subject  to,  i.  141. 
MASTER  AND  APPRENTICE.— See  tit.  Apprentice. 
MASTER  AND  SERVANT. 

servant  of  baker  putting  noxious  things  into  bread  with  master's  knowledge — master 
indictable,  i.  169. 

ill  treating  servant,  i.  1015. 
MASTIFF, 

keeping  unmuzzled,  i.  452. 
MAYHE.M,  i.  971,  et  seq. — See  tit.  Maimimg. 
MEDITERRANEAN  PASS, 

forgery  of,  ii.  924. 
MEMORY, 

refreshing,  iii.  533. 
MENACES, 

demanding  property  with,  ii.  99;  iii.  180,  202,  679. 
MERCHANT, 

embezzling  money  or  security  intrusted  with  him  with  written  directions,  ii.  473. 
goods  intrusted  to  him  for  safe  custody,  ib. 
fraudulently  selling  such  goods,  ii.  474. 
MERGER, 

of  misdemeanor  in  felony,  i.  88  ;  ii.  1026. 

not  in  cases  of  felony,  ii.  872. 

abolished  14  &  15  Vict.  c.  100,  s.  12,  i.  927. 
MILFORD  HAVEN, 

concurrent  jurisdiction  of  the  Common  Law  and  Admiralty  in,  i.  153. 
MILITARY  STORES.— See  lit.  Stores. 
MILL, 

riotously  pulling  down,  i.  382. 

setting  fire  to,  ii.  1020. 
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MILLBANK  PENITENTIARY, 

frauds,  &c.,  of  officers  of,  how  punishable,  i.  207. 
escape  of  prisoners  from,  i.  596,  615. 
MILLER, 

indictment  against,  for  receiving  good  barley  and  returning  bad  meal,  i.  89,  and 

note  (m) ;  ii.  616,  note  (u). 
extortion  by,  in  taking  toll,  i.  209. 
detaining  corn  not  indictable,  ii.  615. 
MILL-POND, 

destroying  dam  of,  ii.  1072. 
putting  noxious  materials  into,  ib. 
MINES, 

stealing  ore  from,  ii.  252. 
removing  ore  in,  ii.  151. 

destroying  engines,  buildings,  &c.,  used  in  collieries,  mines,  &c.,  ii.  1078,  et  seq, 
drowning  or  filing  up,  ii.  1077. 
pulling  down  steam-engines  in  mines,  ii.  1078. 
what  a  damaging  such  ei\gines,  ii.  1079,  et  aeq, 
setting  fire  to  mines,  ii.  1077. 
attempting  so  to  do,  ib. 
obstructing  airway  or  shaft,  ib. 

injuring  ropes,  tackle,  &c.,  used  in  any  way  about  mines,  ii.  1078. 
riotouslv  destroying  engines,  buildings,  &c.,  used  in  collieries,  mines,  &c.,  i.  382. 
MINISTER, ' 

obstructing,  in  doing  his  duty,  i.  418. 
MISCARRIAGE  OF  WOMEN, 

destruction  of  infants  in  the  womb,  offence  at  common  law,  i.  899. 
administering  poison,  &c.,  to  procure,  ib. 
MISDEMEANOR, 

description  of,  i.  79. 
punishment  of,  ib.  92. 
misprisions,  i.  79. 

what  offences  amount  to,  so  as  to  be  indictable,  ib,  et  seq. 
disturbances  of  the  peace,  i.  80. 
misprisions,  oppressions,  and  contempts,  ib. 
misbehavior  by  public  officers,  i.  200. 

offences  of  a  public  evil  example  against  the  common  law,  i.  80. 
whatever  outrages  decency,  and  is  injurious  to  public  morals,  ib. 
offences  in  matters  prohibited  or  enjoined  by  statute,  ib,  et  seq. 
injuries  affecting  the  King,  i.  80,  and  note  (w). 
neglect  of  children  of  tender  years,  i.  80. 
disobedience  to  an  order  of  council,  i.  165. 
spreading  infections  or  contagions,  i.  167,  et  »eq. 
selling  unwholesome  food,  i.  169. 
undue  abatement  of  price  of  commodities,  i.  253. 
attempts  to  commit  felonies  or  misdemeanors,  i.  83. 
soliciting  another  to  commit  felony,  i.  84 
attempt  to  commit  a  misdemeanor,  ib. 
whether  statutory  or  at  common  law,  ib. 
attempting  to  bribe  a  cabinet  minister,  or  the  like,  xb, 

a  mayor,  ib. 
a  juryman,  i.  85. 
a  judge,  ib. 
attempting  to  suborn  perjury,  ib. 
endeavoring  to  provoke  a  challenge,  i.  83,  note  (I). 
conspiring  to  obtain  money  by  obtaining  an  appointment  for  another  in  a 

public  office,  i.  84,  note  (ir). 
an   act   done,  and  a  criminal   intention  joined  to  that  act,  are   sufficient 
i.  85. 
possession  of  coining  instruments,  ib. 

having  counterfeit  silver  in  possession,  with  intent  to  utter  it,  insuffi- 
cient, i.  85. 

tfciU^  having /^rocuretf  such  with  such  intent,  1.  85. 
there  must  be  some  act  done  to  constitute  a  crime,  ib. 
having  implements  of  housebreaking  with  felonious  intent,  i.  86. 
severing  ore  from  mines  with  intent,  &c.,  ib. 

damaging  articles  in  the  course  of  manufacture  with  intent,  i^c,  t6. 
offences  created  by  statute,  when  indictable,  ib, 

when  not,  i.  88. 
where  a  statute  made  that  felony  which  before  was  a  misdemeanor  onlY>tbL^ 
misdemeanor  was  formerly  merged,  i.  935. 
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but  is  not  so  now,  i.  935. 
cases  not  indictable  as,  i.  89. 

trespasses,  i.  91. 
compromise  by  prosecutor  by  leave  of  the  court  after  conyiction,  i.  195. 
compounding,  ib. 

no  accessories  in,  i.  61,  128,  note  (n). 
killing  a  person  who  is  committing,  i.  749. 
arrest  by  officers  in  cases  of,  i.  804,  et  seq. 
MISNOMER, 

of  party  named  in  the  indictment,  iii.  314,  et  seq. 
dilatory  plea  of,  7  Geo.  4,  c.  64,  s.  19 ;  App.  Stat.  ii. 
MISPRISION, 

use  of  the  word  in  its  larger  sense,  i.  79. 
of  felony,  i.  194,  et  seq. 
definition  of,  i.  194. 
punishment  of,  ib. 

by  concealing  a  felony  known  to  be  intended,  i.  79. 
how  many  witnesses  necessary  in,  iii.  571. 
MISTAKE, 

killing  by,  i.  48. 
MONEY, 

counterfeiting,  Ac,  i.  94,  et  seq. — See  tit.  Coin. 
what  is  the  King's,  i.  94. 
how  stated  in  the  indictment,  ii.  321. 
MONOPOLY, 

an  offence  at  common  law,  i.  253. 
MONSTER, 

exhibiting  for  money,  i.  451. 
MONUMENT 

of  the  dead,  injuring,  ii.  1096. 
MOUNTEBANKS, 

public  nuisances,  i.  442. 
MURDER. — See  tit.  Manslaughter,  Maiming. 
definition  of  the  crime,  i.  667. 
malice  prepense,  ib. 

may  be  either  express  or  implied,  ib. 
legal  sense  of  '*  malifia^^'  i.  668,  note  (i'). 
classical  meaning  of  the  word,  t6. 
the  party  killing,  i.  669. 

how  far  he  must  be  a  free  agent,  ib. 
an  infant,  i.  7,  et  seq. 
the  party  killed,  i.  670. 

children  in  the  mother's  womb,  ib. 
death  after  birth  of  injury  before  birth,  i.  671. 
child  must  be  actually  born,  i.  672,  et  seq. 
bastard  children,  ib. 
the  means  of  killing,  i.  674. 
exposing  children,  &c.,  i.  675. 

where  the  probable  consequence  of  an  act  is  death,  ib. 
forcing  a  person  to  do  an  act  likely  to  produce  death,  i.  676. 
such  act  must  be  done  to  avoid  the  prisoner's  violence,  ib. 
by  negligence  and  harsh  usage  towards  an  apprentice,  i.  677. 
master  bound  to  provid-e  medicine  for  apprentice,  but  not  for  a  servant,  i.  678. 
where  master  has  treated  person  as  a  servant,  ib. 

by  neglect  of  a  married  woman  to  provide  food  for  her  bastard,  i.  679. 
where  father  supplies  servant  with  food  and  she  omits  to  give  it  to  his  child,  i.  680. 
where  in  such  a  case  the  father  may  be  culpable,  i.  682. 
duties  of  parent  and  servant,  ib. 
duty  of  parent  to  apply  to  parish  for  relief,  i.  683. 
procuring  a  midwife,  ib. 

providing  necessaries  for  child  before  birth,  i.  684. 
providing  for  safety  of  child,  ib. 
where  a  child  is  not  weaned,  ib. 
a  person  standing  in  loco  parentis^  ib. 
a  person  undertaking  to  provide  necessaries  for  a  person  incapable  of  providing  for 

himself,  i.  685. 
where  husband  and  wife  are  separated  by  agreement,  i.  686. 
by  perjury,  ib. 
by  savage  animals,  1.  687. 
by  medicinea,  ib. 
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by  treatment  of  regular  and  irregular  medical  men,  i.  687,  et  seq. 

no  distinction  between  regular  and  irregular  practitioners,  i.  G88. 

if  a  practitioner  act  bon/i  fide^  and  use  his  best  skill,  he  is  not  responsible,  ib. 

there  must  be  gross  ignorance  or  criminal  inattention,  i.  689,  et  seq. 

every  practitioner  ought  to  have  competent  skill,  and  to  use  due  care,  &c.,  i. 

695. 
death  by  incautious  use  of  a  dangerous  instrument  by  a  regular  medical  man,  i. 

696. 
Ti'here  person  having  competent  knowledge  makes  a  mistake,  i.  697. 
by  infection,  i.  699. 
by  rape,  ib. 
time  of  death,  i.  700. 

treatment  of  wounds,  ib.  • 

killing  a  person  laboring  under  a  disease,  i.  702. 
gross  cases  of  murder— poisoning,  i.  703. 
self-murder— /e/o-flfe-*e,  ib. 

encouraging  another  to  murder  himself,  and  being  present  abetting,  i.  704. 
two  encouraging  each  other  to  murder  themselves  together,  i.  705. 
accessory  to  a  felo-de-se^  ib. 
aiders  and  abettors,  i.  706. 

indictment  against  principal  in  second  degree,  i.  57. 
how  far  an  abettor  must  be  present  at  the  omission,  i.  706. 

persons  present  may  be  guilty  of  different  degrees  of  homicide,  ib. 
accessories,  i.  708. 

before  the  fact,  ib. 

where  the  crime  is  the  direct  effect  of  the  command  or  counsel  of,  ib, 
cases  where  not,  i.  709. 
accessories  after  the  fact,  ib. 

.   punishment  of  principals  and  accessories,  i.  710. 
cases  of  murder,  i.  711,  et  seq. 
cases  of  provocation,  ib. 

words,  gestures,  &c.,  ib. 
assault,  i.  713. 

personal  restraint  and  coercion,  i.  715. 

provocation  of  a  slighter  kind — mode  of  resentment  and  nature  of  instru- 
ment used,  i.  716,  et  seq. 
beating  in  a  cruel  manner,  ib 
aggravation,  palliating  a  moderate  blow,  ib. 
nature  of  instrument  used,  i.  717. 
killing  trespassers,  ib. 

result  of  cases,  i.  718. 
no  defence  where  express  malice,  ib. 
provocation  sought  by  party  killing,  i.  719. 
the  blow  must  result  from  the  provocation  given,  i.  720. 
and  not  from  previous  malice,  ib.  et  seq. 
no  defence  if  there  is  cooling  time,  i.  724,  et  seq. 

where  thought  and  contrivance  are  used  in  procuring  a  weapon,  i.  726. 
cases  of  mutual  combat,  i.  121,  et  seq. 
deliberate  duel,  i.  727. 
seconds  and  others  present,  i.  728,  729. 
combat  upon  sudden  quarrel,  i.  729. 
undue  advantage,  ib. 

violent  conduct  of  the  party  killing,  i.  730. 
use  of  a  deadly  w^eapon  with  previous  intention,  i.  731. 
pretended  or  counterfeit  reconciliation,  i.  732. 
cases  of  resistance  to  oncers,  and  private  persons  authorized,  ib.  et  seq. 
resisting  and  killing  officers,  ib. 

private  persons  acting  in  their  aid,  1.  734. 
private  persons,  i.  735. 
general  rule,  ib. 

questions  as  to  authority,  legal  proceedings,  kc,  i.  736. 
as  to  persons  taking  part  in  the  resistance,  ib.  et  seq. 
in  the  prosecution  of  criminal,  unlawful,  or  wanton  acts,  i.  739,  et  seq. 
particular  malice  to  one  falling  upon  another,  i.  739. 
murder  in  attempting  to  procure  abortion,  i.  740. 
general  malice,  or  depraved  inclination  to  mischief,  ib, 
unlawful  act  done  with  felonious  intent,  ib.  741. 
act  intending  bodily  barm,  i.  742. 
where  several  join  to  do  an  unlawful  act,  i.  55,  742. 
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must  be  done  Id  prosecution  of  purpose  for  which  party  assembled,  i. 
743,  etseq. 
cases  of  lawful  acts  criminally  or  improperly  performed^  or  done  without  authority,  i. 
747,  et  seq. 

officers  of  justice  acting  improperly,  i.  747. 
killing  a  person  committing  a  misdemeanor,  i.  749. 
duress  of  imprisonment  by  gaolers,  ih. 
officers  executing  criminals  improperly,  i.  750. 
correction  in  foro  domestico,  i.  751. 
persons  following  their  common  occupations,  i.  752. 
indictment,  i.  753,  et  seq. 

in  what  place,  i.  753. 
7  Geo.  4,  c.  04,  s.  12,' where  blow  in  one  county  and  death  in  another,  ib, 

trial  may  be  where  the  death  took  place,  ib. 
the  7  Geo.  4,  c.  64,  s.  12,  only  applies  to  counties,  and  not  to  limited  jurisdictioos,  i. 
754. 
jurisdiction  of  coroners,  ib. 
trial  where  murder  committed  in  Wales,  i.  755. 
on  the  sefl,  or  in  any  haven,  &c.,  or  in  foreign  parts,  ib. 
in  Newfoundland,  i.  75G. 
British  subjects  may  be  tried  in  England  for  murder  or  manslaughter  committed  oo 
land  abroad,  i.  757. 

Central  Criminal  Court  has  jurisdiction  to  try  any  offence  committed  within  the 

jurisdiction  of  the  Admiralty,  ib. 
cases  of  murder  by  British  subjects  on  land  abroad,  i.  758. 
the  indictment  must  have  formerly  stated  that  the  prisoner  and  the  deceased  were 

British  subjects,  i.  759. 
who  were  British  subjects  within  the  former  statute,  ib.  et  seq. 
where  wound,  &c.,  is  at  sea,  or  abroad,  and   the  death  on  shore;  or  the  woand, 

&c.,  on  shore,  and  the  death  at  sea  or  abroad,  i.  761. 
where  the  death  or  cause  of  the  death,  only  happens  in  England,  t^. 
off'ences  committed  at  sea,  where  triable,  i.  762. 
form  of  indictment,  i.  763,  et  seq. 

description  of  party  killed,  ib. 

statement  of  manner  and  means  of  death  unnecessary,  i.  766. 
present  form  of  indictment,  ib. 
avernjcnt  of  malice,  &c.,  i.  767. 
finding  the  bill  by  grand  jury,  i.  768. 
arraignment,  i.  769. 

pleas  of  autrefois  acquit  and  autrefois  attaint,  ib. 
evidence,  i.  770,  et  seq. 
proof  that  the  body  has  been  found,  ib. 

prisoner  cannot  be  called  on  to  account  for  child,  i.  771. 
evidence  of  poisoning,  i.  772. 
dying  declarations,  i.  773;  iii.  250,  etseq. 
verdict,  ib. 

of  manslaughter,  where  the  offence  was  committed  on  the  high  seas,  kc.,ib. 

the  jury  should  attend  to  the  directions  of  the  court^  ib. 

of  concealment  of  birth  of  bastard  children,  i.  774,  et  seq. 

any  person  may  be  convicted  of,  either  on  a  trial  for  murder,  or  concealmeot  of 

birth,  ib. 
any  secret  disposal  of  the  body  is  now  sufficient,  i.  777. 
endeavor  to  conceal  from  the  public,  i.  779. 
how  near  the  child  must  be  to  its  birth,  ib. 
fudymerU  and  execution,  i.  780. 

sentence  of  death  must  be  pronounced,  ib, 
body  to  be  buried  in  the  gaol,  i.  781. 

sentence  after  removal  of  indictment  by  certiorari,  ib. 
conspiracy  and  solicitiny  to  murder,  i.  967,  et  seq. 
attempts  to  murder,  i.  970,  <•<  seq. — See  tit.  Maiming. 
on  the  high  seas,  i.  156 — See  tit.  Piracy. 

shooting  from  the  land  and  killing  on  the  sea,  i.  156. 
rescuing  murderers,  i.  600. 

their  bodies  after  execution,  ib. 
MUSEUM, 

injuring  works  of  art.  in,  ii.  1096. 
MUSTER-BOOKS, 

of  navy,  evidence,  ii.  924. 
MUTE, 

prisoner  who  stands,  Vxon?  lo  \i^  d^eW.  V\\Xi^\,  W^iwita  (m^. 
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[UTINY, 

seducing  soldiers  and  sailors  to,  i.  141,  ei  acq. 
fraudulent  enlistment,  ii.  708. 

N. 

AME, 

variance  in,  iii.  314,  et  aeq. 
AVAL  STORES.— See  Stores. 
AVIGABLE  RIVER, 

destroying  bank,  dam,  wall,  kc,  ii.  1071. 

removing  piles,  &c.,  ib. 

opening  floodgates,  ib. 
"^E  EXE  A  T  REGNO, 

disobedience  to  the  writ  of,  i.  139. 
EGATIVE  PROOF, 

of  notice,  iii.  226. 
of  consent,  ib, 

who  bound  to  give,  iii.  276,  et  seq. 
EGLIGENCE, 

by  public  officers,  i.  203. 

endangering  railway  passengers,  i.  1056. 

neglecting,  &c.,  to  deliver  election  writs,  i.  241. 

bv  drivers  of  carriages,  i.  1051. 
EWS, 

publishing  false  news  or  tales,  i.  336,  and  note  («). 
EWSPAPERS, 

evidence  of  publication  of,  i.  358,  et  teq. — See  tit.  Libel. 

forging  stamps  of,  ii.  881. 
EW  TRIAL 

after  acquittal  on  nuisances  to  highways,  i.  522. 

bridges,  i.  568. 
IGHT, 

for  the  purpose  of  burglary,  ii.  39. 

entering  house  by  night  with  intent  to  commit  a  felony,  ii*.  66. 

being  armed  by  night  with  inteni  to  break  into  buildings  and  commit  a  felony,  ii.  68. 

having  implements  of  housebreaking,  &c.,  with  intent,  &c.,  ib. 

the  like  alter  a  previous  conviction,  ib. 

apprehension  of  such  offenders,  ib. 

any  instrument  capable  of  being  used  for  housebreaking  is  within  the  Act,  ii.  69. 

intent  to  commit  a  felony  with  housebreaking  implements  unnecessary  to  be  alleged,  ib. 
with  dangerous  instruments  is  necessary,  ib. 
TGHT-WALKERS, 

apprehension  of,  i.  809. 

indictable,  ib.  and  note  (o). 
'ISl  PRTUS,  I 

sentence  may  be  passed  at,  App.  Stat.  v. 
OISES  LV  THE  NIGHT, 

the  making,  when  indictable,  i.  452. 
rON  COMPOS  MENTIS.—See  tit.  Capability. 

idiots,  i.  11. 

lunatics,  i.  12. 

persons  drunk,  ib. 

cases  concerning,  ib.  et  aeq. 

rule  derived  therefrom,  i.  28. 

proceedings  with  respect  to  trial,  &c.,  of,  i.  29. 

disposal  of  persons  acquitted  on  grounds  of  insanity,  i.  30,  et  aeq. 

found  insane  on  arraignment,  ib. 
discharged  for  want  of  prosecution^  ik, 
ONFEASANCE  AND  PARTICULAR  WRONG, 

not  in  general  indictable,  i.  91. 
OTICE, 

negative  proof  of,  iii.  226. 

to  produce  documents,  iii.  235. 

when  and  how  to  be  given,  ib. 

consequence  of  giving,  iii.  241. 
OXIOUS  THING, 

administering  with  intent  to  injure,  i.  975. 
so  as  to  endanger  life,  ib. 
to  procure  abortion,  i.  899. 
UISANCE. — See  tit.  Highways,  Rivkrs,  Bridobs. 

signification  of,  i.  435. 


cxc  Index. 

NUISANCE— con/mw^rf. 

public  and  private,  i.  435. 

private  only  remediable  by  civil  proceeding:,  ib. ;  but  see  note  (6). 
public,  when  subject  of  action,  ib.  and  note  (i). 
public  nuisances  in  general,  ib. 

offensive  trades  and  manufactures,  i.  436,  ei  seq. 

on  what  the  existence  of  the  nuisance  depends,  ib. 
how  far  a  noxious  trade  may  be  sanctioned,  i.  437. 
gunpowder  and  combustibles,  i.  438,  et  seq, 
naphtha,  ib. 

keeping  grounds  for  pigeon  shooting,  i.  441. 
disorderly  inns  and  other  houses,  i.  442,  et  seq. 
bawdy-houses,  i.  443. 
common  gaming-houses,  &c.,  ib. 

cockpit,  i.  444. 
play-houses,  Ac,  ib. 

unlicensed  places  of  public  entertainment,  i.  445. 
proceedings  in  prosecutions  against  persons  keeping,  i.  446. 

persons  acting  as  keepers,  ib, 
witness,  i.  447. 
indictment  and  evidence  as  to,  ib. 
betting-houses,  i.  448. 
open  lewdness  and  indecent  exposure,  i.  449,  et  seq. 
bathing,  i.  451. 
exhibiting  monsters,  &c.,  ib. 
obscene  prims,  Ac,  ib. 
eavesdroppers,  i.  452. 
common  scold,  ib. 
noises  in  the  night,  ib. 
spreading  infection,  ib. 
mastiff  unmuzzled,  ib, 
by  statute,  i.  453. 
fireworks,  ib. 
lotteries,  &c.,  ib. 
of  the  removal  of  nuisances,  ib. 
prohibition  of,  by  writ,  from  K.  B.,  i.  454. 
indictment  for,  ib. 

where  a  landlord  is  liable  for  a  nuisance  from  premises  held  by  tenants,  tfc.  449. 
defendant  cannot  excuse  himself  by  showing  that  it  has  existed  for  a  length 
of  time,  i.  455. 

no  length  of  time  will  legalize,  i.  456. 
particulars  of  the  nuisance,  ib. 
judgment,  i.  456. 
costs,  i.  457. 

steam-engines,  ib. 
to  public  highways,  i.  458,  et  seq. — See  tit.  IIiohwats. 
to  public  rivers,  i.  531,  et  seq. — See  tit.  Rivers. 
to  public  bridges,  i.  541,  etseq. — See  tit.  Bridges. 
NURSERY  GROUND, 

stealing  plants  from,  ii.  259. 
destroying  plants  in,  ii.  1068. 

0. 

OATHS, 

administering  or  taking  unlawful  oaths,  i.  186,  et  seq. 
37  Geo.  3,  c.  123,  i.  186. 

not  confined  to  oaths  administered  for  seditions  or  mutinous  purposes,  i&- 

rendered  more  eflFectual  by  the  52  Geo.  3,  c.  104,  i.  167. 

persons  taking  oaths  by  compulsion  must  disclose  them  within  a  limited 

time,  i.  188. 
what  shall  be  deemed  an  oath,  ib. 
if  the  oath  administered  was  intended  to  make  the  party  believe  himsc" 

under  an  engagement,  it  is  sufficient,  ib. 
the  book  used  need  not  be  the  Testament,  ib. 
aiders  and  assisters  deemed  principals,  i.  189. 
indictment,  ib. 
evidence,  i.  190. 
place  of  trial,  ib. 

when  persons  offending  may  be  tried  for  high  treason,  ib. 
57  Geo.  3,  c.  19,  i.  191. 
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societies  taking  unlawful  oaths,  &c.,  i.  191. 
50  Geo.  3,  c.  102,  ib. 

administering  or  taking  unlawful  oaths  in  Ireland,  ib, 
aiders  deemed  principals,  i.  192. 
indictment,  ib. 

4  Geo.  4,  c.  87,  ib. 

societies  administering  unlawful  oaths  to  be  deemed  unlawful  confedera- 
cies, ib. 

5  &  6  Will.  4,  c.  62,  declarations  substituted  for  oaths,  where,  iii.  31,  et  seq. 

forbidden  to  be  taken,  when,  ib. 
justices  administering  unlawful  oaths,  iii.  33. 
cases  on  this  statute,  iii.  113. 
ILITERATING, 
valuable  securities,  ii.  266. 
deeds,  ii.  264,  266. 
wills,  ii.  262. 
records,  ii.  265. 
crossings  on  checks,  ii.  942. 
JSCENE  PRINTS, 

search  for,  &c.,  i.  451. 
ISTRUCTING  PROCESS,  i.  569,  et  aeq.—See  tit.  Process. 
oflBcers  in  execution  of  their  dutj,  i.  1039. 
railway  trains,  i.  1056. 
'FENCES, 

when  indictable,  i.  78,  et  aeq. — And  see  tit.  Indictable  Offences  and  Misdemeanors. 
TENSIVE  WEAPON, 

what  shall  be  deemed,  i.  179,  et  aeq.  652. 
TICER, 

offences  by  persons  in  oflBce,  i.  200,  et  aeq. 

misconduct  by  public  officers  indictable,  i.  80,  200. 
punishable  by  forfeiture  of  office,  i.  200. 
when  an  office  is  vested  in  a  body,  ib. 
oppreasion  by  public  officera,  ib.  el.  aeq. 
judges,  &c.,  ib. 
justices  of  the  peace,  ib.  201. 

granting  or  refusing  ale-licenses,  {'6. 
gaolers,  i.  202. 
overseers  of  the  poor,  ib. 
not  accounting  to  auditor  of  a  union,  ib.. 
negligence  Ity  public  officera^  i.  203,  et  aeq. 

when  it  amounts  to  a  forfeiture,  i.  203. 
coroner  or  sheriff,  ib. 
all  subordinate  officers,  ib. 
constable,  ib. 

overseer  of  the  poor,  i.  204. 
churchwardens,  ib. 
clergyman,  i.  205. 
indictment,  ib. 

justices  at  petty  sessions  may  fine  constables,  &c.,  ib. 

chief  officers  of  corporation  absenting  themselves  from  elections,  &c.,  i.  206. 
officers  of  Court  of  Chancery,  ib. 
frauda  by  public  officer a^  i.  207. 

fraudulent  passing  of  public  accounts,  ib. 
overseer  of  the  poor  not  accounting  for  sums  received,  i6. 
superintendent  of  police,  ib. 
officers  of  the  Millbank  Penitentiary,  ib. 
extortion  by  public  officera^  i.  208. 
signification  of,  ib. 
st4it.  Wcstm.  1,  ib. 

sheriffs  and  other  ministers  of  the  king,  ib, 
justices  of  the  peace,  i^. 
clerk  of  the  market,  ib. 

the  stated  fees  of  courts  may  be  insisted  on,  t6, 
cases  of  extortion,  ib. 
East  Indies,  33  Geo.  3,  c.  52,  i.  209. 
indictment,  i.  211. 

may  be  joint,  ib. 
trial,  ib. 

not  material  to  prove  sum  laid,  ib. 
punishment,  ib. 


taking  opposite  siile: 
embeiilemsnl  by  public  officers, 
evidence  of  acting  as  auuli 
OFFICES, 

refusal  to  eieciite  offices,  i. 

by  &  constable  or  uvon 

indictment,  il.. 

bujinK  and  E«lliiig,  i.  '214,  i 

otTeoi'e  at  common  l.iw 

by  stRlutcs,  i.  215, 

aClcmpI  to  bribe  a  min 

12  Rich,  2,  i.  215. 

chancellor,  &c.,  bitotd. 


I  Hen 

S  &  6  Edn-.  6, 

an  offendi 


:  ciia  never  hold  office  again,  ib. 
wtiai  ucputaiion  is  nitbin  it,  i,  217. 
extended  by  10  Geo.  3,  to  Ireland,  Scotland,  the  Colonies,  and  tt 

keeping  any  place  o[  business  for  trafficking  in  offices,  Ac,  or  a 


trial  of  olTencea  commilled  abroad,  &c,. 
Bale  of  otRce  in  stamjis,  Jic.,  ib, 
resignation  of  commiasiou  in  E.  I.  serTi 
E.  1.  cadeiabip,  i.  221. 
indictmeai,  ib. 
OPPRESSION, 

by  pnblic  officers,  i.  200. 
ORCHAIID, 

Btealing  frait,  be.,  from,  ii.  259. 
destroying  fruit,  &c,,  in,  ii.  lOtiS. 
ORDERS, 

disobediei 


i.  220. 


of  s. 
of  Kin 


i.  6T3. 


order  to  pay  church  ra 
order  of  sessions,  1.  6T 
legality  of  the  order  ci 
but  want  of  juriedictit 
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VERSEERS  OF  THE  POOR, 

how  punishable  for  misfeasance  in  office,  i.  202. 

instances  of  misfeasance,  &c.,  i6. 
indictable  for  neglect,  when,  i.  203. 
in  not  relieving  paupers,  i.  204. 

fineable  at  petty  sessions,  i.  205. 
indictable  for  keeping  fraudulent  accounts,  i.  207. 
indictment  for  refusing  office,  i.  212. 

for  not  accounting  to  auditors  of  a  union,  i.  202. 
for  refusing  to  account,  i.  204. 

for  refusing  to  make  a  rate  to  reimburse  constable,  ib, 
for  refusing  to  receive  a  pauper,  ib. 

neglecting  to  supply  medical  assistance,  i.  204. 
refusing  to  call  vestry  meetings  under  14  2  Will.  4,  c.  60,  i6, 
YSTERS, 

stealing  from  fishery,  ii.  377. 
using  a  dredge  in  a  fishery  of,  ib. 
form  of  indictment,  ii.  378. 

proviso  for  floating  fish,  ib. 

P. 

ALACE, 

striking,  or  drawing  weapon  in  the  King's  palace,  i.  1036. 
APERS, 

in  possession  of  prisoners,  iii.  296. 
ARDON, 

eff'ect  of,  iii.  621. 
ARENT  AND  CHILD, 

command  of  parent  no  excuse  for  commission  of  crime  by  child,  i.  33. 

neglect  of  child  by  parent,  indictment  for,  i.  80. 

correction  of  child  by  parent,  in/oro  domestico^  i.  751,  861. 
when  death  by,  is  murder,  and  when  manslaughter,  ib. 

father  taking  up  quarrel  of  son,  death  by,  i.  716,  787. 
ARISH, 

burthening  a  parish  with  paupers,  fraudulently,  i.  90. 

property  of,  how  described,  ii.  305. 
ARISH  REGISTER, 

forging,  &c.,  ii.  928. 
ARLIAMENT, 

petitions  to,  not  libellous,  i.  325. 

speeches  in,  and  other  proceedings  in,  when  libellous,  i.  326,  330,  et  »eq* 

papers  printed  by  order  of  parliament,  3  &  4  Vict.  c.  9,  i.  330,  et  aeq. 

staying  criminal  or  civil  proceedings  under,  i.  331,  et  teq. 

Act  is  imperative,  ib.  note  (/). 

libels  against,  i.  338. 

journals  of,  when  evidence,  iii.  336. 

speeches  in,  not  allowed  to  be  proved,  iii.  521. 
•ARTNERS, 

property  of,  how  laid,  ii.  303. 

intent  to  defraud  in  forgery,  ii.  807. 
•AUPERS, 

bringing  them  fraudulently  into  a  parish,  i.  90. 
'AWNING, 

property,  ii.  156. 
►AY 

of  soldier,  &c.,  forgerv,  &c.,  to  obtain,  ii.  913,  et  aeq. 
►EACE  OFFICER.— See  lit.  Constable. 
»ENAL  SERVITUDE, 

provisions  as  to,  i.  4  [4],  615,  et  aeq. 

substituted  for  transportation,  i.  4. 

Acts  relating  to  transportation  to  apply  to  penal  servitude,  i.  616,  617. 
»ENAL  STATUTES.— See  tit.  Statdtb. 

compounding  informations  upon,  i.  197,  et  aeq. 
T.NITENTIARY.— See  tit.  Millba.kk. 
►ENSION 

of  soldier  or  sailor,  forgery  and  false  personation  as  to,  ii.  913,  et  atq.^  1012. 
»ERJURY, 

by  an  infant,  i.  6. 

attempt  to  suborn,  a  misdemeaDor,  i.  85. 

murder,  i.  686. 

by  the  common  law,  iii.  1. 


cxciv  Index. 

PERJVRY— continued. 

subornation  of,  by  the  common  law,  iii.  1. 

the  false  oath  must  be  wilful,  and  taken  with  some  degree  of  deliberation,  iii.  2. 

a  man  may  be  indicted  for  perjury  in  swearing  he  believet  or  thinks  a  fact  to  be 

true,  1*6. 
the  oath  must  be  false,  ib. 

the  oath  must  be  taken  in  a  judicial  proceeding,  iii.  3,  et  seq, 
any  court,  &c.,  may  administer  an  oath,  ib. 
affidavit  of  attorney  to  answer  a  summary  application,  ib, 
oath  to  procure  a  marriage  license,  iii.  4. 
and  before  a  competent  jurisdiction^  iii.  6,  et  seq, 
under  a  commission  to  examine  witnesses,  ib. 
in  Admiralty  Court,  iii.  7. 
Insolvent  Debtor's  court,  ib. 
in  Bankruptcy,  ib, 
London  County  Court,  ib. 
before  arbitrator,  ib. 
before  grand  jury,  iii.  8. 

summary  proceedings  before  justices,  iii.  6,  8. 
wilful  injury,  iii.  8. 
bastardy  cases,  ib.  et  seq. 
public-house  cases,  iii.  10, 
game  cases,  iii.  II. 

the  oath  must  be  material  to  the  question  pending,  ib. 
if  circumstantially  material  it  is  sufficient,  iii.  6,  12. 
it  need  not  be  sufficient  to  prove  the  point,  iii.  12. 
what  affects  the  credit  of  a  witness  is  sufficient,  ib. 
dates  of  instruments,  ib.  et  seq. 
entering  close  in  pursuit  of  game,  iii.  14. 
passing  by  a  different  name,  ib. 
evidence  as  to  a  letter,  iii.  14. 
evidence  to  admit  a  document,  iii.  15. 
reading  over  a  bond,  iii.  16. 
destruction  of  accounts,  ib. 
evidence  on  a  reference,  iii.  17. 
before  a  coroner,  ib. 
in  a  bastardy  case,  ib. 
where  inadmissible  evidence  was  improperly  admitted,  iii.  18. 
oaths  denying  contracts  void  by  the  statute  of  frauds,  iii.  19. 

to  set  aside  contract  on  the  ground  of  fraud,  iii;  20. 
on  trial  of  indictment  reversed  on  error,  iii.  21. 

any  oath  which  tends  to  mislead  a  court  in  a  judicial  proceeding,  ib. 
materiality  a  question  of  law,  iii.  22. 
a  man  may  be  perjured  in  his  own  cause,  iii.  23. 
a  false  verdict  not  perjury,  ib. 
oath  need  not  be  credited,  ib. 

false  oath  indictable  in  some  cases,  though  not  assignable  as  perjury,  ib, 
statutes  relating  to,  ib.  et  seq. 

5  Eliz.  c.  9,  s.  3,  procuring  any  witness  to  commit  perjury,  &c.,  ib. 
8.  6,  persons  committing  perjury,  Ac,  iii.  24. 
trial  of  offences,  where,  iii.  25. 
2  Geo.  2,  c.  25,  punishment  of  perjury,  ib. 

statutes  as  to  false  affirmations  of  Quakers,  Moravians,  Ac,  iii.  26,  et  seq. 
all  bound  by  the  oaths  they  have  taken,  iii.  27. 
affirmations,  iii.  28. 
by  electors,  329. 
false  answers  by  voters  at  elections,  ib. 

before  revising  barristers,  iii.  30. 
before  committees  of  the  House  of  Commons,  ib. 
as  to  marriages,  iii.  31. 

5  &  C  Will.  4,  c.  62,  8.  2,  lords  of  the  treasury  may  substitute  declarations  for  oaths 

in  certain  cases,  ib. 
s.  3,  declaration  to  be  published  in  Gazette,  ib. 
8.  4,  no  oath  to  be  administered  afterwards,  iii.  32. 
s.  5,  false  declarations  a  misdemeanor,  ib. 
s.  8,  universities  may  substitute  declarations  for  oaths,  t&. 
s.  9,  declarations  by  churchwardens,  ib, 
8.  10,  as  to  turnpike  trusts,  ib. 
s.  11,  on  taking  out  patents,  iii.  33. 
s.  12,  as  to  pawnbrokers,  ib. 
s.  13,  ^usue^&  o^  p^Qw^^  Tiot  to  administer  certain  oaths,  ib. 
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8.  14,  declarations  on  the  transfer  of  stock,  iii.  34. 
8.  16,  to  prove  execution  of  wills,  ib. 
s.  17,  in  suits  on  behalf  of  the  Crown,  ib. 
8.  18,  in  the  form  in  the  schedule,  ib. 

8.  21,  persons  making  false  declarations  guilty  of  a  misdemeanor, 
iii.  35. 
construction  of  the  6  Eliz.  c.  9,  ib. 
indictment  on  that  statute,  iii.  36. 
23  Geo.  2,  c.  11,  s.  3,  the  judges  of  assize  may  direct  witnesses  to  be  prosecuted  for 

perjury  and  assign  counsel,  iii.  37. 
provision  for  the  more  easy  framing  of  indictments,  ib. 
such  provisions  ought  to  be  attended  to,  iii.  38. 
indictment,  ib. 

14  &  15  Vict.  c.  100,  s.  19,  any  court,  Ac,  may  direct  prosecutions  for  perjury,  &c.,  ib. 

88.  20,  21,  simplifying  indictments  for  perjury,  subornation  of 

perjury,  Ac,  iii.  39. 
8.  22,  certificate  of  previous  trial,  iii.  40. 
several  persons  not  to  be  joined  in  one  indictment,  iii.  38. 
venue,  ib. 

allegation  of  time,  iii.  41. 
necessary  statements,  ib.  et  seq. 
variances,  ib. 

in  statements  as  to  courts,  &c.,  ib.  et  seq. 
statements  set  out  continuously,  iii.  43. 
statinjj  election  returns,  iii.  44. 
committee  of  House  of  Commons,  ib. 
proceedings  in  Chancery,  ib. 
ecclesiastical  courts,  iii.  45. 
county  court,  ib. 
spelling  of  words,  ib. 
translation  of  Welsh,  iii.  46. 
variances  in  substance  and  effect,  ib. 
matter  sworn  in  a  joint  deposition,  iii.  47. 
variance  in  information,  ib. 
where  equivocal  term  is  used,  ib. 
amendment  of  variances,  iii.  48. 
averment  that  the  complaint  was  heard,  ib. 
before  whom  the  trial  took  place,  iii.  49,  et  uq, 
adjournment  of  a  quarter  sessions,  iii.  50. 
stating  that  the  defendant  was  sworn,  ib. 
"  wilfully  and  corruptly,"  ib.  et  seq. 
authority  to  administer  the  oath,  iii.  53. 
in  taxation  of  costs,  ib. 

statement  of  holding  petty  sessions,  iii.  6,  54. 
of  a  charge  before  a  magistrate,  ib. 
of  an  information  before  a  magistrate,  iii.  55. 
of  making  information  on  oath,  iii.  57. 
in  affidavit  under  an  interpleader  rule,  iii.  58. 
on  a  writ  of  inquiry,  ib. 
before  commissioners  of  bankrupt,  ib. 

indictment  must  state  the  authority  to  administer  the  oath,  iii.  59. 
before  commissioners  of  assessed  taxes,  iii.  60. 

it  must  appear  that  the  oath  was  material,  or  it  must  be  alleged  to  be  so,  ib.  et  seq. 
imperfect  allegations  of  materiality,  iii.  64,  et  seq. 

of  the  falsity  of  the  matter  sworn,  ib. 
materiality  not  necessarily  apparent,  ib. 
''then  and  there"  material  insufficient,  iii.  65. 
at  the  time  the  prisoner  swore,  ib. 

identification  of  the  party  named  in  the  evidence,  iii.  66,  et  seq. 
account  identified,  iii.  67. 

material  **on  the  taking  of  an  inquisition,"  i6. 
it  need  not  be  shown  how  the  matter  is  material,"  iii.  68. 
apparent  materiality  of  an  affidavit,  iii.  69. 

of  evidence,  ib. 
circumstantial  materiality,  iii.  70. 
assignments  of  perjury,  iii.  70. 
if  bad  in  part  bad  altogether,  iii.  65,  n.  (h). 
fuller  than  the  statement  of  the  defendant,  iii.  70. 
the  assignments  must  be  distinct  and  precise,  iii.  71. 
indictment  must  show  which  of  two  contradictory  de\io%\t\Qtk.%\%^«\%<^^Vb. 
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of  the  innuendo,  iii.  72,  et  seq. 

good  where  it  fixes  the  meaning  of  what  has  been  previoaslj  alleged,  t6. 

where  it  may  be  rejected,  ib. 

conclusion  of  the  indictment,  iii.  75. 

the  court  will  in  general  oblige  the  defendant  to  demur  to  a  defective  indict- 
ment, ib. 

where  not,  ib. 
plea  of  autrefois  acquit^  iii.  76. 
trialy  iii.  77. 

quarter  sessions  have  no  jurisdiction,  iii.  76,  77. 

summary  proceedings,  iii.  77. 

where  persons  convicted  practice  as  attorneys,  iii.  109. 
evidencfy 

one  witness  not  sufficient,  iii.  77. 

one  witness  and  corroborative  evidence,  iii.  78,  et  seq. 

strong  corroborative  evidence  of  a  single  witness  is  necessary,  iii.  78. 

cases  as  to,  ib.  et  seq. 

confirmation  as  to  two  out  of  three  assignments,  iii.  79. 

contradictory  oath  of  the  defendant,  iii.  81. 

not  sufficient  without  confirmation,  iii   82. 

contradictory  statements  not  on  oath,  iii.  83. 

several  witnesses  speaking  as  to  several  assignments,  iii.  84. 

the  rule  applies  to  every  assignment,  iii.  85. 

to  what  part  of  the  case  the  rule  extends,  ib. 

admissions,  iii.  86. 

judge's  notes,  i6. 

competency  of  witnesses,  ib. 

witness  who  has  before  sworn  the  same  or  is  indicted,  ib. 

chairman  of  quarter  sessions,  ib. 

judge  of  county  court,  ib. 

proof  of  defendant  having  sworn  in  substance  and  effect^  iii.  87. 

proof  of  the  whole  of  defendant's  testimony,  iii.  88. 

proof  of  authority  to  administer  oath,  iii.  89. 

acting  as  an  officer  sufficient  prima  facie  evidence,  bat  may  be  contradicted,  ib. 

authority  to  take  affidavit  in  Insolvent  Court,  iii.  90. 

examination  viv&  voce  by  a  commissioner,  ib. 

the  oath  must  be  proved  as  alleged,  iii.  91. 

the  place  stated  in  the  jurat,  evidence  that  the  affidavit  was  sworn  there,  but  not 
conclusive,  ib. 

proof  against  a  bankrupt,  iii.  92. 

against  witness  examined  by  commissioners  of  bankrupt,  ib. 

proof  of  oath  in  an  answer  in  Chancery,  &c.,  ib.  et  seq. 

proof  of  materiality,  iii.  94. 

evidence  of  a  deceased  witness,  ib, 

proof  of  nisi  prius  record,  iii.  95. 

officer's  minute  of  verdict  evidence  of  the  trial,  ib. 

notice  of  set-off  not  evidence  of  action  pending,  ib. 

proof  that  a  cause  was  tried,  ib. 

proof  of  trials,  iii.  96,  et  seq. 

informations  before  justices,  iii.  96. 

amended  bill  in  Chancery  evidence  of  original,  iii.  98. 

copy  of  a  bill  in  abbreviations  insufficient,  ib. 

proof  of  taking  the  freeholder's  oath,  ib. 

that  a  defendant  in  a  cause  was  examined,  iii.  99. 

affidavit  of  marksman  inadmissible,  unless  it  is  proved  to  have  been  read  over; 
secils^  if  made  by  a  party  who  can  write,  ib. 

evidence  confined  to  persons  named  in  assignments,  ib.  et  seq. 

evidence  of  partnership,  iii.  100. 

declaration  of  an  agent,  when  admissible,  ib. 

parol  evidence  to  add  to  a  deposition,  iii.  101. 

examined  copy  of  rules  of  friendly  society,  ib. 

signature  of  prisoner  whilst  examined  as  a  witness,  ib. 

award  of  arbitrator,  iii.  102. 

conviction  before  justices,  when  inadmissible,  ib. 

evidence  of  the  corrupt  intent  of  the  defendant,  ib. 

defence,  iii.  12,  103. 

general  expressions  in  one  answer  explained  by  another  answer,  t5. 

it  is  no  defence  that  an  affidavit  has  a  defective  jarat,  iii.  104. 

or  that  the  affidavit  has  not  been  used,  ib. 

or  that  the  af&da^it  baa  a  defective  title^  iii.  105. 
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verdict,  iii.  105. 

proof  on  prosecution  for  subornation  of  perjury,  iii.  106. 

misdemeanor  nomen  colhctivum^  ib, 

one  judgment  on  several  counts,  ib. 

punishment  of  perjury  and  subornation,  iii.  107. 

conviction  for,  rendered  the  convict  incompetent,  iii.  108. 

summary  proceeding  against  attornies,  iii.  109. 

indictment   for  perjury   did   not  lie  against  an  insolvent  for  omissions  ib  his 

schedule,  ib. 
indictments  for  false  answers  to  the  questions  under  the  Reform  Act,  ib.  tt  S6q. 
indictment  for  falsely  swearing  to  qualification  of  a  member  of  Parliament,  iii. 

112. 
against  a  magistrate  for  administering  unlawful  oaths,  iii.  113,  et  seq, 
false  declarations  against  the  5  &  6  Will.  4,  c.  62,  s.  18,  iii.  114. 
PERMITS  (EXCISE), 

forging,  ii.  902. 
PERSON, 

stealing  from. — See  Robbery. 

not  amounting  to  robbery,  ii.  358. 
principals  in  second  degree  and  accessories,  ib, 
indictment  need  not  negative  force  or  fear,  ib. 
force  and  fear  no  answer  to  the  charge,  ib. 
what  sufficient  removal  from  the  person,  ii.  359. 
PERSONATION, 

false,  ii.  1011,  et  seq. — See  Falsi  Personatioh. 
of  owners  of  stock,  ii.  858,  860. 
of  bail,  ii.  1016. 
PETIT  LARCENY, 

abolished,  ii.  145. 
PETIT  TREASON, 

to  be  deemed  to  be,  and  treated  as  murder,  i.  710. 
PHYSICIAN, 

murder  by,  i.  687,  et  seq. 
mala  praxis  by,  ii.  607. 
PICKLOCK  KEYS, 

possession  with  intent,  &c.,  i.  86 ;  ii.  68. 
second  offence,  ii.  68. 
PICKPOCKET, 

manslaughter  of,  i.  787. 
PICTURE, 

in  church,  &c.,  injuring,  ii.  1096. 
PIG, 

killing,  with  intent  to  steal,  ii.  360. 
maliciously  killing,  ii.  1057,  1058. 
PIGEONS, 

tame,  larceny  of,  ii.  279. 

killing,  when  not  the  subject  of  larceny,  iL  369. 
PILES, 

of  dams,  &c.,  removing,  ii.  I07I. 
PILLORY, 

punishment  of,  abolished,  i.  198,  note  (A). 
PIRACY, 

at  common  law,  i.  144. 

not  indictable  till  the  28  lien.  8,  ib. 
not  felony  under  that  statute,  ib. 

as  to  corruption  of  blood,  ib.  note  (6). 
by  the  11  &  12  Will.  3,  ib. 

acts  done  under  the  commission  of  a  foreign  state,  ib, 
18  Geo.  2,  c.  30,  t^. 

piracy  under  an  enemy's  commission,  ib. 

persons  convicted  under,  when  not  triable  for  high  treason,  i.  145,  note  (/). 
commanders,  seamen,  &c.,  running  away  with  ships,  or  yielding  voluntarily,  &c.,  or 

confederating,  i.  145. 
attem|>ting  to  corrupt  the  crew,  &c.,  or  putting  force  upon  the  commander,  i&. 
forcibly  entering  merchants'  ships,  and  destroying  goods,  ib, 
trading  with  pirates,  furnishing  them  with  ammunition,  &c.,  ib. 
dealing  in  slaves  on  the  high  seas,  &c.,  i.  146. 
1  Vict.  c.  88,  s.  2,  piracy  where  murder  attempted,  ib, 
sec.  3,  in  other  cases,  ib. 
sec.  4,  of  accessories,  i.  147. 

VOL.  III.- 
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of  piracy  at  common  law,  i.  147,  note  (/>). 
cases  of  piracy,  i.  147,  et  aeq. 

case  on  11  k  12  Will.  3,  making  a  revolt  in  a  ship,  i.l48. 
what  is  a  revolt,  ib. 
when  justifiable,  i.  149. 
t\dheriuj»  to  the  King's  enemies,  i.  151. 
of  accessories,  ih. 

declared  principals  by  the  8  Geo.  1,  i.  152. 
receiving  and  abetting  a  pirate  within  a  county,  ib, 
place  where  the  offence  mat/  he  committed^  i.  153,  et  teg. 

ofl'ences  to  be  tried  in  the  places  limited  by  commission,  ib. 

current  jurisdiction  of  the  Common  Law  and  Admiralty  in  Milford  Haven,  «&. 

high  and  low  water  mark,  ib. 

general  rules,  i.  154. 

cases  as  to,  ib. 
shooting  from  the  land  and  killing  on  the  sea,  i.  156. 
striking  upon  the  high  seas,  and  death  upon  shore  after  reflux,  ib. 
39  Geo   3,  c.  37,  ib. 

of  felonies  created  by  statute  subsequent  to  27  Hen.  8,  i.  156. 
in  what  court  to  be  tried^  i.  157. 

times  for  holding  the  court,  ib. 

offences  committed  on  the  seas,  &c.,  triable  in  any  of  his  Majesty's  islands  b; 

commission,  &c.,  ib. 
under  what  statutes  offences  committed  within  the  jurisdiction  of  the  Admirtlt; 

liable  to  the  same  punishments,  &c.,  as  if  committed  upon  the  land,  i.  158. 
by  the  4  &  5  Will.  4,  c.  36,  Central  Criminal  Court  may  try  offences  committe 

within  the  jurisdiction  of  the  Admiralty,  ib. 
by  the  7  &  8  Vict.  c.  2,  trial  may  be  at  assizes,  ib, 
PLACE, 

need  not  be  stated  in  any  indictment  unless  the  offence  is  local,  ii.  323. 
laid  in  indictment,  proof  of,  iii.  329,  et  aeq. 
amendment  of  variance  as  to,  iii.  332. 
PLAGUE, 

persons  affected  with,  going  abroad  and  affecting  others,  i.  167. 
qumre,  whether  in  any  case  murder,  ib. 
PLANTATION 

of  trees,  setting  fire  to,  ii.  1063. 
PLANTS, 

stealing,  &c.,  ii.  2G0. 
destroying,  &c.,  ii.  1065,  1068. 
PLATE, 

forgery  in  respect  of  stamping,  ii.  879,  882,  889. 
PLAY, 

obscene,  performance  of,  indictable,  i.  335,  note  (h). 
players  indictable  as  an  unlawful  assembly  and  riot,  i.  379,  note  (A), 
playhouses,  when  a  nuisance,  i.  444. 
PLEA, 

of  autrefois  acquit,  ii.  52,  et  seq. — See  tit.  Autrefois  Acquit. 
PLEDGING, 

goods  intrusted  to  factor  or  agent,  ii.  475. 
POISON, 

laid  by  several,  and  taken  in  the  absence  of  all,  all  are  principals  in  the  mnrdt 

i.  54. 
murder  bv,  i.  703. 

administering,  to  procure  miscarriage  of  a  woman,  i.  899. 
with  intent  to  murder,  i.  972. 
attempting,  &c.,  i.  973. 
maliciously,  i.  975. 
POLICEMAN, 

murder  of,  i.  733. 
POLYGAMY.— See  Bigamy. 
POND, 

breaking  down  dam  of,  ii.  1072. 
poisoning  fish  in,  ib. 
PORT, 

stealing  from  vessel  in,  ii.  379. 
POSSE  COM  IT  AT  US, 

neglecting  to  join,  i.  140. 
raising,  when  not  a  riot,  i.  378. 
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OSSESSION, 

of  coin,  definition  of,  i.  95. 
recent,  in  larceny,  ii.  337,  et  aeq. 

in  forgery,  ii.  845. 

of  naval  stores,  ii.  589. 
OST-OFFICE, 

opening  or  delaying  letters,  ii.  493. 

embezzling  letters  or  packets,  ib. 

stealing  contents  out  of  letters,  ii.  494. 

stealing  letter-bags,  &c.,  sent  by  mail,  ih. 

sent  by  packets,  t6. 

receiving  property  sent  by  the  post  and  stolen  or  embezzled,  ib. 

fraudulently  retaining  or  secreting  letters,  ib. 

stealing  [irinted  votes  of  Parliament,  &c.,  ii.  495. 

principals  in  second  degree  and  accessories,  ib. 

endeavoring   to   procure   the   commission    of   an    offence    against  the    Post-Office 
Acts,  ib. 

venue,  i7>. 

Admiralty  jurisdiction,  ii.  496. 

property,  how  to  be  laid,  ib. 

punishments,  ii.  497. 

hard  labor  and  solitary  confinement,  ib. 

interpretation  clause,  ib. 

to  what  places  the  Act  extends,  ii.  500. 

embezzling,  kc.^  part  of  a  bank  note,  &c.,  ib. 

sufiicieut  to  prove  that  the  prisoner  acted  in  the  capacity  charged  in  the  indictment, 
ib.  501. 

person  employed  by  postmaster  in  his  private  business,  ii.  502. 

who  "  employed  under  the  post-office,"  i6. 

what  is  a  letter  containing  money,  ii.  503. 

Act  only  applies  to  letters  posted  in  the  ordinary  way,  t6. 

fictitious  letters  within  the  Act,  ii.  504,  505. 

bill  of  exchange  was  a  warrant  for  payment  of  money  within  7  Geo.  3,  c.  50,  ii.  506. 

an  unstamped  draft  not  a  draft  for  payment  of  money  within  7  Geo.  3,  c.  50,  ii.  507. 

paid  notes  of  a  country  bank,  ib. 

person  acquitted  as  ''  a  sorter  and  charger"  cannot  be  convicted  as  a  person  '^  em- 
ployed in  the  business"  of  the  post-office,  ii.  508. 

points  as  to  the  description  of  the  letter,  and  of  the  bills  secreted,  ib. 

evidence — post-office  marks,  ii.  509. 

secreting  letter,  with  intent  to  embezzle  the  postage,  ib. 

stealing  letters  by  persons  not  employed  in  the  post-office,  ib. 

by  persons  employed  in  the  post-office,  ii.  510. 

case  of  obtaining  the  bags  from  the  post-office  by  fraud,  ii.  509. 

case  of  letter-carrier  taking  letters  out  of  the  office,  intending  to  deliver  them,  but 
embezzle  the  postage,  ii.  510,  511. 

dropping  letter  into  water-closet  to  avoid  a  penalty,  ii.  512. 

receiving-house,  ii.  513. 

stealing  out  of  a  post-office,  «6. 

pigeon-holes  in  a  post-office,  ii.  514. 

construction  of  the  52  Geo.  3,  as  to  the  terras  ^'  intrusted  in  conseqaence  of  such  em- 
ployment," and  "  whilst  so  employed,"  ib. 

possession  of  a  mail  rider,  ii.  515. 

officers  fraudulently  issuing  money-orders,  ib. 

forgerv  of  hand  of  receiver-general  of,  ii.  908. 
»0ST-OFFICK  MARKS, 

when  and  of  what  evidence,  ii.  509  ;  iii.  209. 

forgerv  of,  ii.  908. 
^OUNDBKEACH, 

whether  indictable,  i.  572. 
»OWER  OF  ATTORNEY, 

is  a  deed,  ii   043. 

forging  to  transfer  stock,  ii.  858. 
>REFINES, 

forgerv  of  the  hand  of  receiver  of,  ii.  851,  900. 
PREGNANT  WOMEN, 

he  who  counsels  to  murder  the  child  is  accessory  to  the  murder,  i.  62. 

murder  in  attempting  to  procure  abortion,  i.  740. 

administering  poison,  &c.,  to  procure  miscarriage,  i.  899. 
*RESS, 

power  to  impress  seamen,  i.  822. 

killing  on  flight  of  party  impressed,  1.  859. 
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PRESUMPTIONS, 

'         nature  and  instances  of,  iii.  215. 
PRETENCES.— -See  Falsb  Pretkncbs. 
PREVIOUS  CONVICTION, 

how  proTed  under  Coin  Act,  i.  121. 

under  Larceny  Act,  ii.  348. 
proceedings  on  the  trial,  ib. 
punishment  after,  ii.  346,  347,  349. 
PRINCIPAL, 

in  the  first  degree,  i.  49. 
in  the  second  degree,  ib. 
termed  aider  and  abettor,  i6. 

sometimes  accomplice,  ib. 
formerly  considered  accessory  at  the  fact,  ib. 

and  not  triable  till  principal  convicted,  ib. 
must  be  charged  with  being  present  aiding  and  abetting,  i.  57. 
how  far  he  must  be  present  at  the  commission,  i.  49. 

what  shall  constitute  such  presence,  ib.  et  seq. 
there  must  be  some  participation,  i.  50. 
all  present  are  principals  though  one  only  acts,  ib, 

must  be  near  enough  to  assist,  i.  51. 
throwing  goods  out  of  a  window  to  an  accomplice,  i.  52. 
how  he  differs  from  an  accessory  before  the  fact,  i.  57. 
by  means  of  an  innocent  agent,  i.  53. 

contra,  a  guilty  one,  ib. 
in  a  crime  done  in  prosecution  of  some  unlawful  purpose  by  several,  i.  55. 
where  there  is  a  general  resolution  against  all  opposers,  i.  56. 
indictment  against,  i.  57. 
punishment  of,  under  Consolidation  Acts,  i.  5. 
the  same  person  may  be  a  principal  and  an  accessory  in  the  same  felony,  i.  57. 

he  could  not  formerly  be  charged  as  both  in  one  indictment,  ib.  note  (x). 
a  man  cannot  be  indicted  as,  after  an  acquittal  as  accessory  before  the  fact,  i.  75. 
all  are  principals  in  every  case  of  misdemeanor,  i.  61. 

in  a  riot,  i.  381. 
PRISON-BREAKING.— See  also  Rescuk  and  Escapk. 
definition  of,  i.  592. 
felony  at  common  law,  ib. 
by  the  1  Edw.  2,  st.  2,  ib. 
what  is  a  prison  within  the  Act,  ib. 
of  the  regularity  of  the  imprisonment,  ib. 

of  the  nature  of  the  crime  for  which  the  party  was  imprisoned,  i.  593. 
of  the  nature  of  the  breaking,  i.  594. 
proceedings  for,  i.  595. 

indictment,  evidence,  and  punishment,  ib. 
where  the  party  breaking  prison  is  a  convicted  felon,  i.  596. 
by  convicts  in  the  Millbank,  Parkharst,  and  Pentonville  Penitentiary,  i.  613,  H9tq. 
PRISONERS'  COUNSEL  ACT, 

prisoner  entitled  to  copies  of  depositions,  iii.  350,  et  seq. 
case»  relating  to,  iii.  354. 

entitled  to  full  defence  by  counsel,  iii.  351,  note, 
cases  relating  to,  ib. 
PRIVATE   PERSONS, 

suppression  of  affrays  by,  i.  408. 

as  to  their  right  to  enter  with  force  when  they  have  legal  title,  i.  421. 

bringing  felons  to  justice,  killing,  i.  735. 

authority  of,  to  arrest,  &c.,  in  cases  of  felony,  ib.  799. 

in  cases  of  attempts  to  commit  felony,  i.  800. 
PRIVILEGED  COMMUNICATIONS, 

between  client  and  attorney  and  counsel,  iii.  502. 

rule  confined  to  legal  advisers,  iii.  503. 

arbitrator,  iii.  504. 

interpreter,  agent,  clerk,  ib. 

person  consulted  as  attorney  not  being  one,  ib. 

attorney  not  consulted  as  such,  iii.  505. 

where  two  parties  employ  the  same  attorney,  ib. 

communications  in  the  presence  of  both  parties,  ib. 

what  sort  of  communications  are  privileged,  iii.  506,  etseq. 

the  general  rule,  what,  iii.  506,  507. 

attorney  not  bound  to  produce  or  state  the  contents  of  deeds,  ib. 

except  for  purpose  of  identification,  iii.  508. 

the  privilege  extends  to  aU  VluoytV^^^^^  Vioiv^^^t  obtained^  ib. 
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RIVILEGED  COMMUNICATIONS— <»nfmtt«rf. 

attOFDej  not  allow  to  produce  docaments,  iii.  508. 

cases  as  to  forged  instruments,  iii.  509,  et  acq. 

forged  wills,  iii.  510,  et  seq. 

attorney  compelled  to  produce  forged  document,  iii.  511. 

privilege  does  not  apply  to  illegal  transactions,  iii.  512. 

what  questions  counsel  may  decline  to  answer,  iii.  513. 

as  to  what  facts  an  attorney  may  be  examined,  iii.  514,  et  »eq. 

document  produced  in  court  by  one  party  and  seen  by  the  other,  iii.  515. 

a  person  interested  cannot  compel  the  production,  iii.  516. 

the  confidence  does  not  cease  by  attorney  becoming  interest,  ih, 

attorney  cannot  use  confidential  communication  on  his  own  behalf,  ib. 

communications  to  gain  information,  ib, 

cross-examination  of  attorney,  iii.  517. 

title  deeds  privileged,  ib. 

where  a  party  is  not  bound  to  produce,  he  is  not  bound  to  state  the  contents,  ib, 

how  the  question  may  be  raised  and  decided,  ib, 

informers,  ib. 

agent  of  government  or  police,  iii.  518. 

the  rule  does  not  apply  to  ordinary  prosecutions,  ih.- 

oflBcial  communications,  ib. 

questions  contrary  to  state  policy,  iii.  519. 

who  is  to  decide  as  to  the  production  of  a  document,  iii.  519. 

transactions  of  privy  council,  ib, 
before  grand  jury,  i6. 
House  of  Commons,  iii.  521. 
RIVY  COUNCIL, 

transactions  in,  privileged,  iii.  519. 
RIZE  FIGHT, 

death  by,  i.  854. 
RIZE  MONEY, 

forging  to  obtain,  ii.  913. 
ROBATE, 

the  seal  of  court  proves  itself,  iii.  342. 

conclusive  evidence  of  will  generally,  ib. 

not  so  on  indictment  for  forgery,  ib. 
ROCESS.— See  tit.  Arrrst. 

obstructing  process,  i.  569,  et  seq. 

opposing  arrest  upon  criminal  process,  t6. 
giving  assistance  to  persons  pursued  on  suspicion  of  felony,  ib, 
in  places  of  supposed  privilege,  i.  570.  ' 

as  to  the  lawfulness  of  fhe  arrest,  ib. 
by  rescue  of  the  party  arrested,  i.  571. 
by  rescuing  goods  distrained,  poundbreach,  &c.,  572. 
ROMISSORY  NOTE, 

stealing,  ii.  266. 

forging,  ii.  940. 

causing  to  be  made  by  force  or  threats,  ii.  100. 

by  fraud,  ii.  618. 
ROPERTY, 

definition  of,  in  Larceny  Act,  ii.  101. 

real  or  personal,  injuring,  1098. 
ROSECUTION, 

commencement  of,  what,  and  how  proved,  i.  645. 
ROVISIONS, 

unwholesome,  selling,  169;  ii.  605. 

enhancing  the  price  of,  i.  253. 

undue  abatement  of  their  value,  ib. 
UBLIC  BOOKS, 

when  evidence  and  how  proved,  iii.  347,  356. 
UBLIC  BRIDGE, 

injuries  to,  ii.  1074. 
UBLIC   BUILDINGS, 

setting  fire  to,  ii.  1029. 
UBLIC  COMPANIES, 

securities  of,  stealing,  ii.  266. 

forgery  relating  to  stocks  in,  ii.  §58. — See  Diriotorb. 
UBLIC  FUNDS, 

securities  relating  to  stock  in,  stealing,  ii.  266. 

forgery  relating  to  stocks  in,  ii.  858,  et  ieq. 
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PUBLIC  HEALTH, 

offences  affecting,  i.  167,  el  aeq, 
PUBLIC  OFFICERS.— See  tit.  Officers. 
PUBLIC  WORSHIP, 

disturbance  of,  i.  Alb^etaeq. — See  tit.  Disturbanck. 
PUNISHMENT.— See  the  Titles  of  the  respective  Offmces. 

of  felonies,  not  punishable  by  anj  statute  except  7  &  8  Geo.  4,  c.  28,  i.  3. 
PURPORT, 

meaning  of,  in  indictments,  ii.  803,  et  seq, 

Q. 

QUAKERS, 

marriages,  i.  315. 
QUARANTINE, 

neglecting,  i.  165,  et  seq.  • 

26  Geo.  2,  c.  6. 

disobedience  to  order  of  council  under,  indictable,  i.  165. 
6  Geo.  4,  c.  78,  ib. 

penalty  on  masters  and  others  quitting  vessels  or  permitting  others,  Ac,  or 

not  conveying  them  to  the  appointed  places,  ib. 
persons  coming  in  such  vessels,  or  going  abroad  and  quitting  them  before 

discharged,  &c.,  ib. 
penalty  on  officers  and  others  embezzling  the  goods  performing  quanntine, 
or  neglecting  or  deserting  their  duty,  or  giving  false  certificates,  &c.,l  166. 
publication  of  orders  in  council  in  London  Gazette  sufficient  notice,  ii. 
evidence  of  the  place  from  which  vessel  came,  &c.,  ib. 

of  having  been  directed  to  perform  quarantine,  ib, 
of  liability  to  quarantine,  ib. 
QUARTER  SESSIONS, 

jurisdiction  of,  5  &  6  Vict.  c.  38,  App.  Stat.  v. 
QUAY, 

stealing  from,  ii.  379. 
destroying  wall,  &c.,  of,  ii.  1071. 
QUESTIONS, 

to  prisoners,  iii.  405. 

R. 

RABBITS, 

larceny  of,  ii.  281. 

taking,  in  a  warren,  ii.  374. 
RAILWAY, 

servants  guilty  of  misconduct,  ii.  1054. 

meaning  of  terms,  i.  1055. 

placing  wood,  &c.,  on,  i.  1056. 

casting  stone,  &c.,  at  carriage,  i.  1055. 

acts  or  omissions  endangering  passengers,  i.  1056. 

railway  when  complete,  i.  1057. 

what  is  a  wilful  act,  i.  1058,  1059. 

what  a  malicious  act,  i.  1059. 

as  to  the  intent,  i.  1060. 

venue  of  offence  committed  on  a  journey  by,  i.  1061. 
RAM, 

stealing,  &c.,  ii.  3G0. 

killing,  with  intent  to  steal,  ib. 

maliciously  killing,  ii.  1057. 
RAPE, 

definition  of  the  offence,  i.  904. 

punishment  of,  ib. 

aiders  and  accessories,  t6. 

persons  capable  of  committing,  i.  905. 

persons  on  whom  it  may  be  committed,  ib. 

in  what  the  crime  consists,  i.  906,  et  seq. 

by  passing  for  a  woman's  husband,  i.  908. 

by  pretence  of  medical  treatment,  i.  910. 

carnal  knowledge  necessary  to  constitute,  i.  912,  et  9eq. 

penetration,  ib. 

rupture  of  the  hymen,  ib.  ''    * 

eniissio  seminis^  i.  913. 

what  is  sufficient  proof  of  carnal  knowledge,  i.  916. 

cases  on  that  point,  ib,  et  seq, 

indictment,  i.  920,  et  leq. 
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APE — continued. 

party  ravished  a  competent  witness,  i.  922. 

her  credibility,  how  to  be  left  to  the  jury,  ib. 

her  complaints,  when  admissible,  ib. 

not  the  {>Articulars  of  them,  ib. 

when  she  is  dead  or  absent,  i.  924. 

her  character,  i.  925. 
great  caution  to  be  used  on  the  trial,  i.  926. 
punishment  of  accessories,  i.  927. 
assault  with  intent  to  ravish,  ib. 
carnal  knowledge  of  female  children,  i.  929. 
by  an  infant,  i.  S. 

indictment  for  attempt  to  commit,  need  not  negative  the  commission,  i.  84. 
murder  bv  i.  699. 
EAL  PROPERTY, 

deeds  relating  to,  stealing,  &c.,  ii.  264. 
injuring,  Ac,  ii.  1098. 
EBELS, 

excuse  for  joining,  what  may  be,  i.  32. 
ECEIPT, 

forprcry  of. — See  tit.  Forgery,  ii.  941,  et  seq. 
ECEIVERS, 

at  common  law  receiving  stolen  goods  only  a  misdemeanor,'  ii.  542. 

a  felony  by  statute,  ib. 

a  misdemeanor  where  the  original  offence  is  so,  ii.  543. 

place  of  trial,  ib. 

punishment  where  the  original  offence  is  punishable  by  summary  conviction, 
ii.  544. 
proceeding  against  receiver,  though  principal  not  convicted,  ii.  542. 
counts  for  receiving  and  stealing  may  be  joined,  ib. 
separate  receivers  may  be  included  in  the  same  indictment,  ii.  543. 
on  charge  of  joint  receipt  there  may  be  a  conviction  of  separate  receipts,  ib. 
indictment  may  contain  as  many  counts  for  receiving  as  for  stealing,  ii.  545. 
successive  receipts  of  the  whole  property,  ib. 
conviction  of  receiving  goods  which  had  been  embezzled,  ib. 
distinction  between  receiver  and  principal  thief,  ii.  540,  et  teq. 
there  may  be  a  conviction  of  receiving,  though  the  evidence  would  have  supported  a 

verdict  of  stealing,  il.  548. 
a  person  may  be  indicted  for  receiving  goods  stolen  by  persons  unknown,  ii.  549. 
indictment  for  receiving  stolen  goods,  ib.  et  teq. 

it  is  sufficient  to  state  the  conviction  without  the  attainder  of  the  principal, 
ii.  550. 

need  not  state  time,  place,  &c.,  ib.  et  seq. 
Indictment  need  not  name  the  principal,  ii.  551. 
indictment  against  several  receivers  stating  the  goods  to  have  been  stolen  by  an  evil- 

disposcMl  person,  ib. 
separate  receivers  may  be  tried  together  with  the  principal,  ii.  552. 
what  counts  may  be  joined,  ib.  553. 

indictment  for  receiving  goods  obtained  by  false  pretences,  ii.  554. 
what  constitutes  a  receiving  at  common  law,  ib. 

under  the  statute,  ib. 
some  evidence  necessary  that  the  goods  were  stolen  by  another  person,  ii.  555. 
what  is  such  evidence,  ib. 
where   goods   are   alleged   to   have   been   received  from  A.,  it  must  be  so  proved, 

ii.  556. 
not  so  where  there  is  a  count  for  a  substantive  felony,  ii.  557. 
acquittal  of  stealing,  conviction  of  receiving  the  chattels  "so  as  aforesaid  felonionsly 

stolen,"  ii.  556. 
upon  a  joint  charge  a  joint  receipt  must  formerly  have  been  proved,  ii.  558. 
servant  receiving  by  the  direction  of  his  master,  ib, 
manual  receipt  not  necessary,  ii.  559. 

there  may  be  a  joint  possession  by  the  thief  and  receiver,  ib. 
•    receipt  by  wife  adopted  by  husband,  ii.  560. 

the   thing  received  may  be   stated   under  a  different  denomination  A*om  that 
stolen,  ii.  561. 

proceeds  of  stolen  notes,  ib. 
receiving  goods  converted  by  a  bailee,  ii.  562. 

where  the  owner  has  had  possession  by  himself  or  his  agent  after  the  larceny,  t6. 
question  whether  there  was  a  receiving  or  stealing,  ii.  563. 
evidence  of  possession  by  receiver,  ii.  564. 
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RECEIVERS— emlinued. 

imperfect  possession  of  fowls  sent  by  coach,  ii.  564. 

brought  in  a  bag,  ii.  565. 
evidence  of  guilty  knowledge,  ii.  567. 
other  receipts  of  other  stolen  property,  ii.  568,  et  seq. 
but  not  evidence  of  stealing  other  property,  ii.  569. 
letters  between  the  thief  and  the  receiver,  ib. 
advertisement  in  a  paper,  ii.  571. 
evidence  of  the  principal's  conviction,  ib, 
principal  felon  a  witness,  ib. 

receiver  may  controvert  the  guilt  of  the  principal,  ib, 
autrefois  acquit,  plea  of,  ib. 

indictment  must  show  that  the  court  has  jurisdiction  to  try  the  receiver,  ib, 
receiver  may  be  tried  in  any  county  where  the  property  has  been  in  possession  of  his 

agent,  ii.  572. 
where  the  stealing  is  in  A.  and  the  receiving  in  B.,  the  receiving  may  be  laid  and 

tried  in  A.,  ib. 
accessories,  ii.  542. 

restitution  of  stolen  property,  ii.  572. 

of  unlawfully  receiving  tackle  or  goods  cut  from  or  left  by  ships,  ii.  601. 
receivers  of  cargo,  goods,  &c.,  stolen  on  the  Thames,  ii.  602. 
RECOGNIZANCE, 

to  keep  the  peace  in  felony,  i.  5. 

in  misdemeanor,  ib, 
forging,  ii.  856. 
RECORDS, 

stealing,  &c.,  ii.  265. 
forging  or  altering,  ii.  852,  et  seq, 
proof  of,  iii.  337. 
amendment  of,  iii.  318,  et  teq. 
REGISTER, 

of  deeds,  forgery  of,  ii.  935. 
marriage,  &c.,  forging,  ii.  928. 
copies  of,  forging,  &c.,  ii.  929. 
REGRATING, 

statutes  as  to,  repealed,  1.  252. 
RELIGIOUS  ASSEMBLIES, 

contemptuously,  &c.,  disquieting  or  disturbing,  1.  415,  et  teq, 
REPEAL  OF  STATUTE, 

effect  of,  i.  92. 
REPLY, 

evidence  in,  iii.  530. 
REQUEST, 

for  the  delivery  of  goods,  Ac,  forgery  of,  ii.  941. 
indorsement  or  assignment  of,  t6. 
cases  as  to  such  requests,  ii.  995,  et  atq. 
RESCUE. — See  tit.  Prison-breaking  and  Escape. 

obstructing  process  by  rescue  of  party  arrested,  i.  571. 
rescuing  goods  distrained,  i.  572. 

freeing  another  from  arrest  or  imprisonment,  i.  597,  et  teq. 
sort  of  prison,  ib. 

of  imprisonment  and  breaking,  ib, 
a  rescuer  may  be  guilty  of  high  treason,  ib. 
rescuing  from  court,  i.  1036. 

breaking  a  prison  is  not  a  felony,  unless  the  prisoner  escape,  i.  598. 
proceeding  against  rescuers,  ib. 
indictment,  ib. 
punishment,  ib. 
aiding  a  prisoner  to  escape,  i.  599. 

statutes  respecting  the  rescuing  of  prisoners  or  aiding  them  to  escape,  i.  600,  et  ieq. 
rescuing  person  in  custody  for  murder,  ib. 
rescuing  the  body  of  a  murderer  after  execution,  ib, 
52  Geo.  3,  aiding  the  escape  of  prisoners  of  war,  i.  601. 

16  Geo.  2,  aiding  a  prisoner  convicted  or  committed  for  treason  or  felony  to 
escape,  ib. 

confined  for  debt,  i.  602. 
conveying  any  disguise  or  instruments  into  prison  to  aid  escapes,  ib. 
assisting  persons  charged  with  treason  or  felony  in  attempt  to  escape  from 

constable,  Ac,  &c.,  i.  603. 
limitation  of  prosecutions,  ib. 
persons  ordered  toT  Xtvixi^v^^^^^^^  mxi^^x  \.\i\A  k^t^  and  retaroing,  Ac,  ib. 
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cases  on  the  construction  of  the  Act,  i.  603. 

a  commitment  on  suspicion  not  within  it,  ib, 

the  statute  does  not  extend  to  cases  where  an  actual  escape  is  made,  ib, 
where  the  prisoner  has  been  pardoned  on  condition,  &c.,  i.  604. 
where  the  party  does  not  know  the  prisoner's  offence,  ib, 
indictment  on  the  statute,  ib. 
evidence  of  prisoner's  conviction,  ib, 
4  Geo.  4,  c.  64,  conveying  any  disguise,  arms,  &c.,  a  suflScient  intent  to  aid,  &c., 
an  escape,  ib. 

assisting  any  prisoner  to  escape,  felony,  ib. 
trial  and  evidence,  t6. 
6  Geo.  4,  c.  84,  rescuing  or  aiding  escape  of  persons  ordered  to  be  transported 
from  custody  of  overseer,  &c.,  i.  C06. 
of  persons  under  sentence  of  transportation,  i.  607,  et  teq, — See  tit.  Transportatioh. 
of  persons  from  the  Millbank  Penitentiary,  i.  613. 
RESERVOIR, 

destroying  dam,  &c.,  of,  ii.  1071. 

floodgate  of,  ib. 
removing  materials  to  secure,  ib, 
RESTITUTIOX, 

of  stolen  property,  ii  354. 
of  property  received  with  guilty  knowledge,  ib, 
of  property  obtained  by  false  pretences,  t6. 
except  negotiable  securities,  ii.  355. 

in  prosecutions  of  bankers,  factors,  &c.,  ib, 
proceeds  of  stolen  property,  ib. 
after  transfer  under  Factors'  Act,  ib. 
where  prisoner  pleads  guilty,  ii.  356. 

no  authority  to  make  an  order  except  as  to  what  has  been  stolen  and  its  proceeds,  i6. 
where  there  has  been  a  sale  in  market  overt,  ib. 
RESURRECTION-MEN,  i.  629.— See  tit.  Dmad  Bodies. 
REVENUE  LAWS, 

offences  against,  i.  172,  et  teq, 
smuggling,  i.  172. 

definition  of,  ib. 
16  &  17  Vict.  c.  107,  t6. 

vessels  not  bringing  to  may  be  fired  at,  ib. 
vessels,  Ac,  may  be  searched,  i.  173. 
officers  may  enter  and  search  houses,  when,  ib, 
officers  may  detain  and  search  carts,  Ac,  ib. 
persons  escaping  may  afterwards  be  detained,  i.  174. 
penalty  for  making  signals  to  smugglers,  ib. 
proof  of  not  being  a  signal  to  lie  on  defendant,  i.  175. 
any  one  may  prevent,  &c.,  signals,  ib, 

penalty  on  persons  resisting  officers,  or  rescuing,  &c.,  goods,  ib. 
three  or  more  persons  armed  with  fire-arms  and  other  offensive  weapons^  and 
assembled  for  purpose  of  assisting  the  landing,  Ac,  guilty  of  felony,  i.  176. 
persons  shooting  at  any   boat,  &c.,  or  wounding  officers,  Ac,  guilty   of 

felony,  ib. 
any  person  in  company  with  four  others,  Ac,  found  with  goods  liable  to  for- 
feiture, and  carrying  offensive  weapons,  Ac,  or  disguised,  guilty  of  felony, 
i.  177. 
persons  assaulting  officers  transportable,  ib. 
offences  on  the  seas  to  be  deemed  to  have  been  committed  at  the  place 

where  the  offender  is  taken,  ib. 
indictments  to  be  preferred  by  order  of  the  commissioners,   ib. 
onus  probandi  as  to  payment  of  duty  on  persons  claiming  goods,  i.  178. 
averment  of  certain  matters  sufficient  till  contrary  proved,  ib. 
persons  employed  to  prevent  smuggling  to  be  deemed  duly  employed,  ib, 
viv&  voce  evidence  of  being  officer,  ib. 
time  for  commencing  prosecutions,  ib, 
indictments  may  be  tried  in  any  county,  ib, 
what  a  malicious  shooting  at  a  vessel,  i.  179. 
shooting  by  officers  without  hoisting  signal,  ib, 
what  are  offensive  weapons,  ib.  et  seq, 
what  an  assembling,  i.  181. 
indictment  need  not  state  the  signal  to  have  been  made  between  2l8t  September  and 

Ist  April,  i.  175. 
as  to  stating  the  officer's  duty,  i.  174. 
killing  by  firing  at  smugglers  to  make  them  bring  lo,  \.  ^Q^. 
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assaulting  officers,  &c.,  iDdictable  at  common  law,  i.  172.  t 

count  for  common  assault  not  triable  in  a  foreign  county^,  i.  181. 
REWARD, 

taking,  for  helping  to  the  discovery  of  stolen  goods,  i.  195  ;  ii.  574. 

the  principal  felon  may  be  witness,  ii.  575. 
if  a  person  know  those  who  have  stolen  the  property,  and  receive  money  to  purchase 
it  from  them,  not  meaning  to  bring  them  to  justice,  he  is  within  the  Act,  thoagh 
he  did  not  mean  to  screen  them,  ib. 
the  money  may  be  paid  after  the  return  of  the  property,  ii.  576. 
what  is  the  meaning  of  **  corruptly"  and  "  pretence,"  ii.  577. 
advertising,  for  return  of  stolen  property,  made  liable  to  a  penalty,  t6. 
for  apprehending  felons,  iii.  592,  et  teg. 
RICKS, 

setting  fire  to,  ii.  1063. 
RING-DROPPING, 

larceny  by,  ii.  226,  et  seq. 

felony  to  aid  a  person  to  obtain  money  by,  i.  55. 
RINGING  THE  CHANGES, 

an  uttering  of  counterfeit  coin,  i.  125. 
RIOT. — See  tit.  Unlawful  Assembly. 
definition  of,  i.  378. 
women  are  punishable  for,  i.  387. 

but  not  infants  under  the  age  of  discretion,  ib. 
when  the  law  authorizes  force,  an  assembling  will  not  be  riotous,  i.  378. 
how  far  the  object  must  be  of  a  private  nature,  i.  279. 
as  to  the  degree  of  violence  or  terror,  ib. 
the  legality  of  the  act  intended  is   not  material,  if  there  be  violence  and  tnmult, 

i.  380. 
how  far  the  violence  and  tumult  must  be  premeditated,  i.  381. 
though  the  parties  assemble  for  an  innocent  purpose,  they  may  afterwards  be  guilty 

of  a  riot,  ib. 
any  one  taking  part  in  a  riot  is  a  rioter ;  all  are  principals,  ib. 
rioters  pulling  down,  Ac,  churches,  houses,  mills,  &c.,  i.  382. 

buildings  used  for  trades  and  manufactures,  ib. 
engines,  Ac,  for  working  mines,  ib. 
injuring  buildings,  Ac,  i.  383. 

where  rioters  desist  from  demolishing  of  their  own  accord,  ib. 
where  they  are  interrupted  by  constables,  Ac,  i.  384. 

the  beginning  to  pull  down  must  be  with  intent  to  demolish  the  whole  house,  ib» 
destroying  by  fire,  i.  385. 

some  part  of  the  freehold  must  be  destroyed,  i.  386. 
33  Geo.  3,  c.  67,  ib. 

seamen  preventing  the  loading  of  vessels,  ib. 
difference  between  a  riot  and  unlawful  assembly,  i.  388. 
suppression  of  riots,  i.  401. 
by  common  law,  ib. 
by  statutes,  i.  403. 
indictment  tor,  and  trial,  ib, 
punishment  for,  i.  405. 
killing  by  ofiBcers  in,  i.  895. 
conspiracy  to  commit,  iii.  124. 
RIVERS, 

considered  as  highways,  i.  531. 

nuisances  and  obstructions  to,  within  the  same  principle  as   those    to   highways, 

i.  531. 
still  highways,  though  the  course  changed,  ib. 

effect  of  an  Act  to  change  the  course  on  a  towing-path,  i.  484. 
public  not  entitled  to  a  towing-path  at  common  law,  i.  531. 
soil  of,  whose  it  is,  ib. 

how  the  public  right  to  use  a  river  may  be  destroyed,  i.  532. 
flowing  of  the  tide  primci  facie  evidence  that  the  river  is  public,  ib. 
obstructions  on  public  rivers,  ib. 

cases  which  have  and  have  not  been  held  so,  ib.  et  aeg, 
where  owners  of  adjacent  lands  may  raise  the  banks  of  a  river,  i.  633. 
no  defence  that  a  nuisance  produces  more  advantage  for  other  parposes,  i.  535. 
injury  too  slight  to  support  an  indictment,  ib, 
sunken  vessels,  i.  537. 
weir  granted  by  the  Crown  before  Edw.  1,  ib, 

indictment  for  obstructing,  i.  541, 
liability  to  clear  the  passage  of,  i.  540. 
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ofTences  upon,  witbia  the  admirars  jurisdiction,  i.  153. 
stealing  goods  on,  ii.  379. 
breaking  down,  &c.,  locks  on,  ii.  10*71. 
removing  materials  to  secure  banks  of,  ib. 
ROAD. — See  tit.  Highway. 

private,  set  out  by  Act  of  Parliament,  no  indictment  lies  for  not  repairing,  i.  88. 
setting  person  on  a  footway  to  distribute  handbills  whereby  the  way  was  impeded, 
not  indictable,  i.  89. 

so  throwing  skins  into  a  road,  and  causing  a  private  injury,  ib. 
ROBBERY, 

from  the  person, 

definition  of,  ii.  98. 

an  aggravated  species  of  larceny,  ii.  101. 
robbery  attended  with  wounding,  &c.,  punishment,  ii.  99. 
robbery,  ii.  98. 
stealing  from  the  person,  ib. 
conviction  of  assault  with  intent,  ib, 
assault  with  intent  to  rob,  ib. 
demanding  money  with  menaces,  ii.  99. 
inducing  a  person  by  threats  to  execute  deeds,  Ac,  ii.  100. 
principals  in  the  second  degree  and  accessories,  ii.  101,  139. 
meaning  of  the  word  "property,"  ii.  101. 
of  the  felonious  taking^  ib. 

amount  of  the  property  immaterial,  ib. 

•       but  it  must  be  of  some  value,  and  taken  from  the  peaceable  possession 

of  owner,  ii.  102. 
the  taking  must  be  such  as  to  give  the  robber  the  possession  of  the  thing, 

taken,  ii.  103. 
there  may  be  a  taking  in  law,  ii.  104. 
there  must  be  the  animus  furandi  or  felonious  intent,  ib. 
the  taking  is  sufficient,  if  it  be  in  the  presence  of  the  owner,  ii.  lOG. 
the  taking  must  not  precede  the  violence  or  putting  in  fear,  ii.  108. 
of  the  property  being  taken  against  the  will  of  the  paity,  ib. 
of  the  violence^  ib. 

the  degree  of  violence,  ii.  109. 

violence   accompanied   by  some  colorable  and  specious  pretence,  ii.   110, 
et  seq. 
property  obtained  by  violence,  though  not  used  for  the  purpose,  Ii.  112,  et  seq, 
of  the  putting  in  fear ^  ii.  113. 

of  the  fear  of  injury  to  the  person,  ib. 

it  may   be   presumed   though   the   party  go  to  meet  the   robber,  Ac, 

ii.  114. 
it  may  exist  though  the  property  be  taken  by  a  pretence,  ib. 
of  the  fear  of  violence  to  the  child  of  the  party,  ib. 
of  the  fear  of  injury  to  the  property,  ii.  115. 

threat  to  tear  the  prosecutor's  mow  and  level  his  house,  ib. 
prisoner  at  the  head  of  a  mob,  ib. 
threat  of  destroying  house,  ii.  116,  117. 
other  demands  admissible  in  evidence,  ii.  116. 
of  the  fear  of  injury  to  the  character,  ii.  118. 
of  the  fear  of  being  sent  to  prison,  ib. 

the  fear  of  accusation  of  sodomitical  practices,  ii.  119,  et  seq, 
immaterial  whether  party  be  guilty,  ii.  129. 

meaning  of  the  terms  "accuse"  and  "threaten  to  accuse,"  ii.  130. 
other  statements  of  prisoner  admissible,  ib.  132. 
assault  with  intent  to  rob^  ii.  136. 
no.actual  demand  necessary,  ib. 

conviction  of  assault  on  indictment  for  robbery,  ii.  138. 
presumption  of  repentance  in  one  of  several  engaged  in  a  commoa  design, 
ii.  139. 
the  indictment,  ii.  140. 

the  words  "  feloniously"  and  "  violently,"  ib. 
jointly  against  several,  ii.  141. 

statement  of  the  place  where  the  robbery  was  committed,  ii.  142. 
using  the  maiden  name  of  prosecutrix,  where  she  had  married  after  the 

robbery,  ib. 
meaning  of  "  at  the  time"  of  the  robbery,  ii.  143. 
the  verdict,  ii.  144. 

may  be  guilty  of  simple  larceny  only,  ib, 
of  unlawfully  wounding,  ib. 
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ROMAN  CATHOLICS, 

marriages  of,  in  Ireland,  i.  313. 

disturbance  of  worship  of,  i.  419. 
ROOTS,  Ac, 

stealing  in  gardens,  ii.  259. 
elsewhere,  ii.  260. 

destroying  in  gardens,  ii.  1068. 
elsewhere,  ib. 
ROPE  DANCERS, 

public  nuisances,  i.  446. 
ROUT, 

definition  and  description  of,  i.  378,  387. 

punishment  of,  i.  405. 
ROYAL   FAMILY, 

marriages  of,  i.  961. 

S. 
SACRILEGE,* 

breaking  and  entering  church,  kc,  and  committing  a  felonj,  ii.  71* 

committing  a  felony  in  and  breaking  out,  ib. 

a  tower  is  parcel  of  the  church,  ib. 

Testrj,  ib. 

meaning  of  the  word  <<  chapel,"  ii.  72. 

statement  of  property  in  indictment  for,  ii.  73. 

principals  in  second  degree  and  accessories,  ii.  71. 

the  new  Act  extends  to  any  felony,  ii.  72. 
SAILOR. — See  tit.  Sba.msm  and  Soldibrs. 
SALVAGE, 

assaulting  persons  engaged  in,  i.  1039. 
SCANDAL UM  MAONATUM, 

statutes  of,  i.  341. 
SOHOOLHOUSE, 

breaking  into  and  committing  a  felony,  ii.  94. 

with  intent,  Ac,  ii.  96. 
SCOLD, 

common,  i.  452. 
SCOTLAND, 

marriages  in,  i.  310. 

divorces  in,  i.  272. 

stealing  in,  ii.  332. 
SEA. — See  tit.  High  Seas. 

offences  committed  on,  i.  2,  144,  et  seq. — Sec  tit.  Piraot. 

high  and  low  water  mark,  i.  153. 

offences  committed  on,  against  Accessories  Act,  i.  71. 

Coin  Act,  i.  102. 

Offences  against  Person  Act,  i.  762. 
Larceny  Act,  ii.  331. 
Forgery  Act,  ii.  848. 
Malicious  Injuries  Act,  ii.  1022. 
SEA  BANK, 

destroying,  Ac,  ii.  1071. 

removing  materials  of,  ib, 
SEAMEN, 

riotously  preventing  the  loading,  Ac,  of  vessels,  i.  386. 

authority  to  impress,  i.  822. 

killing  on  flight  of  party  impressed,  i.  859. 

obstructing  from  pursuing  their  occupations,  i.  1040. 

master  of  vessel  forcing  on  shore  and  refusing  to  bring  home,  i.  963. 

forgery  and  personation  to  obtain  pay,  prize-money,  pensions,  Ac,  ii.  913* 

forgery  of  seamen's  wills,  ii.  918. 
SECOND  OFFENCE, 

after  conviction  for  first,  i.  79. 

punishment,  Ac,  for  a  second  felony,  ii.  346,  et  aeq. 
SECONDARY  EVIDENCE, 

what,  iii.  241. 

DO  degrees  in,  ib. 
SECURITY,  VALUABLE, 

definition  of,  ii.  266 

stealing,  Ac,  ib. 
SEDUCTION, 

of  girl,  i.  936. 

conspiracy  to  sedace,  m.  1^0. 
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SENTINEL, 

murder  bj,  in  prerenting  approach,  i.  823. 
SERVANT, 

not  excused  from  the  commission  of  a  crime  by  the  coercion  of  his  master,  i.  33. 
soliciting  to  steal  his  master's  goods,  a  misdemeanor,  i.  84. 
neglecting  to  provide  with  necessaries,  i.  80. 
master  ill-treating,  i.  1015. 
goods  in  custody  of,  ownership  of,  ii.  291. 

larceny  by,  and  by  persons  having  custody  of  goods,  &c.,  as  servants,  ii.  382,  et  teq, 
offences  at  common  law,  ii.  382. 

cases  where  the  property  stolen  was  received  into  possession  of  the  master 

before  the  taking  by  the  servant,  i6.  et  aeq. 
cases  where  the  property  was  merely  delivered  to  servant  for  master's  use ; 

and  servant  purloining,  not  guilty  of  larceny,  ii.  401,  et  teg. 
where  the  party  has  only  the  bare  charge  or  custody  of  goods,  the  legal 
possession  remains  in  the  owner,  and  such  party  may  be  guilty  of  larceny, 
ii.  382,  et  aeq. 
sheriff's  officer  clandestinely  selling  goods  seized,  ii.  382. 
bookkeeper  embezzling  bill  delivered  to  him  to  be  sent  by  the  post,  ib, 
porter  opening  package  and  selling  the  goods,  ii.  383. 
servant  taking  corn  from  his  master's  barge,  ii.  384. 
taking  corn  from  vendor's  vessel  after  it  had  been  bought  by  his  master, 

ii.  387. 
taking  coal  from  his  master's  cart,  ii.  384. 
employed  to  buy  and  fetch  coals,  ii.  386. 
taking  deer-horns  from  his  master's  cart,  ii.  388. 
taking  straw  after  depositing  it,  t6. 
money  in  the  possession  of  the  master  by  the  hands  of  one  clerk  embezzled 

by  another,  ib. 
persons  hired  to  drive  sheep  and  cattle,  ii.  389,  ei  teq. 

where  there  is  no  intent  to  dispose  of  the  cattle  when  first  delivered,  ii.  389. 
distinction  in  cases  of  this  kind  between  custody  and  possession,  ii.  390. 
where  the  person  has  not  only  the  custody,  but  the  possession,  tb.  393. 
distinction  between  servant  and  bailee  material  still,  ii.  392. 
servants  intrusted  with  money  for  particular  purposes,  ii.  394,  et  teq. 
servant  of  a  company  disposing  of  a  check,  ii.  397. 
banker's  clerk  disposing  of  a  check,  ii.  400. 
where  the  property  has  merely  been  delivered  to  the  servant  for  the  master's 

use,  ii.  401. 
cashier  of  a  bank  embezzling  bond  before  it  was  pat  in  place  of  deposit,  ib, 

embezzling  money  before  it  was  put  in  the  till,  ii.  402. 
banker's   clerk   embezzling   bank-notes    before    they  had    been    in    their 

drawer,  ib. 
evidence  of  money  coming  into  master's  possession,  ii.  403. 
sale  by  servant  according  to  his  authority,  and  appropriation  of  the  price, 

ii.  404. 
sale  by  servant  contrary  to  authority,  and  appropriation  of  the  price,  ii. 

405. 
disposal  of  hay  out  of  wagon  to  an  associate,  ii.  405. 
questions  of  evidence,  ii.  406,  407,  408. 
servants  of  the  Crown,  ii.  408. 
form  of  indictment,  ii.  409. 
conviction  of  simple  larceny,  ib, 
of  attempt,  ii.  410. 
punishment  of,  ii.  409. 

of  principals  and  accessories,  ii.  410. 
embezzlement  by,  ii.  412,  «r  seq. — See  tit.  Embizzlemint. 
giving  false  characters  to,  ii.  703. 
negligently  setting  fire  to  a  house,  &c.,  ii.  1055. 
SESSIONS, 

order  of  disobeying,  i.  573. 
jurisdiction  of,  5  J^  6  Vict.  c.  38,  App.  Stat.  y. 
SEWERS, 

commissioners  of,  propetty  of,  how  to  be  laid,  ii.  306. 
SHEEP, 

stealing,  ii.  300,  et  seq. 

what  is  a  sufficient  removal,  ii.  361. 
part  of  the  animal  taken,  ib.  ei  teq, 
principals  in  second  degree  and  accessories,  ii.  360. 
killing  with  intent  to  steal  the  carcass,  ib. 
cutting  off"  part  while  sheep  was  alive,  ii.  363. 
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SUEEP— continued. 

how  sheep  are  to  be  described  in  the  indictment,  ii.  363. 
variances  in  description,  ib.  et  teq. 
ofrence  of  killing  with  intent,  &g.,  is  local,  ii.  366. 
maliciously  killing,  ii.  1057. 
SHERIFF, 

his  officer,  clandestinely  selling  goods  levied,  ii.  382. 

neglect  of  duty  by,  how  punishable,  i.  203. 

extortion  by,  how  punishable,  i.  208,  211. 

not  to  let  his  bailiwick  to  farm,  i.  215. 
Undkr-Sherifk, 

extortion  by,  i.  209. 

sheritf 's  officer, 

extortion  by,  ib. 
SHIP.— Sec  tit.  Skaman. 

in  service  of  foreign  state,  &c.,  i.  136,  et  teg. — See  tit.  Forbign  State. 

running  away  with,  &c.,  i.  145. — See  tit.  Piracy. 

forcibly  entering  merchant  ships  and  destroying  goods,  &c.,  ib. — See  tit.  Piracy. 

making  a  revolt  in,  when  piracy,  i.  145,  148. 

cominiinder  of,  assaulting  to  hinder  from  fighting,  ib. 

quarantine  by,  i.  165. — See  tit.  Quaranti.vb. 

shooting  at  a  ship  or  boat,  i.  176,  179. 

putting  combustibles  on  board  without  notice,  i.  441. 

placing  gunpowder  near  to,  with  intent,  &c.,  i.  1017. 

setting  fire  to,  with  intent  to  murder,  i.  973. 

stealing  from,  ii.  370. 

in  distress  or  wrecked,  ib. 

receiving  tackle  or  goods  cut  from,  or  left  by,  ii.  601. 

setting  fire  to,  ii.  1089. 

attempting  to  set  fire  to,  ib. 

placing  gunpowder  near,  with  intent  to  damage,  ii.  1090. 

damaging  otherwise  than  by  fire,  ib. 

exhibiting  false  signals  to  bring  into  danger,  ib, 

removing  buoys,  ii.  1091. 

destroying  wrecks,  ib. 

setting  fire  to  ships  of  war,  ib. 

intent  to  defraud  underwriters  though  the  goods  were  not  pat  on  board,  ii.  1093. 

seamen  endangering  life  or  loss  of  ship,  ii.  1094. 

act  tending  to  the  immediate  loss  of,  ii.  1095. 
SHIPWRECKED   VESSEL, 

assaults  on  officers  endeavoring  to  save  property,  i.  1039. 

impeding  person  saving  his  life  from,  i.  974. 

plundering  any  part  of  tackle  or  cargo  of,  ii.  379. 
offering  shipwrecked  goods  for  sale,  ii.  380. 
as  to  the  meaning  of  goods,  ib. 

principals,  accessories,  and  abettors,  i6. 

property  in  wreck,  how  laid,  ii.  296. 
SHOOTING, 

at  any  ship  or  boat,  offcer,  &c.,  in  resistance  to  revenue  lawB,  i.  176,  179. 

at  persons  maliciously,  i.  973,  et  seq. 

with  intent  to  murder,  maim,  &c.,  or  resist  apprehension,  ib.  ei  teq. 
SHOP, 

breaking,  &c.,  and  committing  a  felony  therein,  ii.  94. 
with  intent  to  commit,  &c..  ii.  96. 

principals  in  second  degree  and  accessories,  ii.  94. 

whether  the  shop  must  be  for  the  sale  of  goods,  ib. 

setting  fire  to,  ii.  1029. 
SHROUDS, 

ownership  of,  in  w^hom  to  be  laid,  ii.  298. 
SHRUBS, 

injuring  and  destroying,  ii.  1065. 

stealing,  ii.  257,  258. 
SIGN  MANUAL, 

evidence  of,  i.  621 ;  iii.  621. 
SIGNALS, 

making  lights,  &c.,  on  shore,  to  bring  ships  into  danger,  ii.  1090. 
signals  to  smugglers,  i.  174. 
SILK, 

destroying,  in  the  course  of  manufacture,  ii.  1081. 
SLANDER.— See  tit.  Libbl. 

glanderous  wordt,  when  indictable,  i.  321,  343. 
Btatutes  of  Scand.  Mag.  i.  341. 


Index.  ccxi 

SLAVE  TUADK, 

forgery  of  certificates,  Ac,  relating  to,  ii.  925. 
SLAVES, 

dealiii<;  iD  slaves,  i.  243,  et  teq. 
6  Geo.  4,  c.  113,  i.  243. 

dealing,  &c.,  in,  on  the  high  seas,  piracy,  &c.,  ib.  et  seq. 
seHinen  serving  in  slave  ships  guiltj  of  a  misdemeanor,  i.  246. 
offenders  informing  within  a  certain  time  exempted,  ib. 
trial  of  offenders,  i.  247. 
SMALLPOX. 

exposing  a  person  affected  with,  in  a  place  of  public  resort,  indictable,  i.  167. 
inoculating  for,  whether  indictable,  i.  168. 
house  for  reception  of  patients,  whether  a  nuisance,  1.  169. 
persons  inoculating  liable  to  penalty,  t6. 
SMUGGLING, 

definition  of,  i.  172. 

killing,  by  firing  at  smuggling  vessel  to  make  her  bring  to,  i.  860. 

offences  of. — See  tit.  Revgncb  Laws. 

soeiKTips, 

illegal,  i.  392,  et  seq. — See  U.slawful  Assemblies. 
SODOMY, 

definition  of  offence,  i.  937. 
punishment  of,  ib. 
proof  of  carnal  knowledge,  ib. 
attempt  or  soliciting  to  commit,  ib.  939. 
aiders  and  accessories,  i.  938. 
indictment  and  evidence,  ib. 
SOLDIERS  AND  SAILORS, 

serving  foreign  states,  i.  136,  et  aeq. — See  tit.  Foreign  States. 
seducing  to  desert  or  mutiny,  i.  141,  et  teq. 
37  Geo.  3,  i.  141. 

seducing  to  mutiny — trial — indictment,  i.  142. 
sailor  in  a  sick  hospital  within  the  Act,  ib. 
1  Geo.  1,  c.  47,  ib. 

persuading  soldiers  to  desert,  ib, 
consequence  of  desertion  to  the  party  deserting,  ib. 
fraud  by  pretending  a  power  to  discbarge,  ii.  608. 
fraudulent  enlistment  as,  ib. 

forgery   and   false   personation   to   obtain  prize-money,  pay,  pensions,  kc,  ii.  913, 
et  Afy.,  1011. 
SOLICITING, 

to  murder,  i.  967. 
SOLITARY  CONFINEMENT, 
under  Coin  Act,  i.  104. 

Offences  against  the  Person  Act,  i.  900. 
Larceny  Act,  ii.  67. 
.  Forgery  Act,  ii.  849. 
Malicious  Injuries  Act,  ii.  1022. 
SPENCEAN, 

societies  unlawful  assemblies,  i.  396. 
SPIRITUAL  PERSON, 

taking  land  to  farm,  to  forfeit  ten  pounds,  but  not  indictable,  i.  88. 
SPRING  GUN, 

persons   setting  or  placing  spring  guns,  man-traps,  Ac,  guilty  of  a  misdemeanor 

i.  1052. 
proviso  for  traps  for  destroying  vermin,  ib. 
persons  permitting  guns,  traps,  &c.,  set  by  others  to  continue,  deemed  to  have  set  the 

same,  ib. 
proviso  for  guns,  traps,  &c.,  set  for  the  protection  of  dwelling-houses,  ib, 
cases  on  the  former  Act,  ib. 
STABB15(;, 

maliciously,  with  intent  to  murder,  Ac,  i.  972,  et  seq. 
STABLE, 

setting  fire  to,  ii.  1029. 
STACK, 

of  corn,  &c.,  setting  fire  to,  ii.  1063. 
attempting  to  set  fire  to,  ib. 
STAGE-COACHES, 

nuisances  by,  i.  486. 

forgery  in  respect  of  licenses  for,  ii.  938. 

goods  stolen  from,  on  a  journey,  ii.  293,  333. 
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STAGE-COACHMEN, 

furious  driving,  &c.  of,  i.  1051. 
overloading  their  coaches,  1.  880,  note  (g). 
STAMPS, 

forgery  of  an  instrument  on  unstamped  paper,  ii.  751. 

of  a  bill  or  note  on  unstamped  paper,  t6. 
forging  and  transposing,  ii.  878,  et  seq. — Sec  tit.  Forgebt. 
unstamped  documents  admissible,  iii.  364. 
STARVING, 

apprentice  or  servant,  i.  1015. 
STATUE, 

injuring,  ii.  1096. 
STATUTE, 

oflFences  created  bj,  when  indictable,  i.  86,  et  seq. 
when  not  indictable,  i.  88. 

rule  as  to  whether  the  prescribed  mode  of  proceeding  is  single  or  cumulative,  ib. 
what  words  in,  create  a  felony,  i.  78. 
disobedience  to,  i.  86,  et  seq. 

to  obstruct  the  execution  of  powers  granted  by,  is  an  offence  at  common  law,  i.  88. 
contra  formam  statutij  ii.  325,  et  seq. 

rule  for  interpretation  of,  by  7  &  8  Geo.  4,  c.  28,  s.  14,  ii.  327. 
STEALING.— See  tit.  Larceny. 

in  a  dwelling-house,  ii.  82. — See  tit.  Dwelling-House. 
in  a  building  within  the  curtilage,  ii.  89. — See  tit.  Curtilage. 
in  any  schoolhonse,  shop,  warehouse,  or  counting-house,  ii.  94. 
from  person,  under  circumstances  not  amounting  to  robbery,  ii.  358,  et  $eq. 
deer,  ii.  370. 

from  vessels  in  port,  river,  &c.,  ii.  379. 
naval  or  military  stores,  ii.  516. 
STEAM  ENGINES, 

nuisances  by,  i.  457. 

regulations  of,  1  &  2  Geo.  4,  ib. 
rioters  destroying,  i.  382. 

destroying  those  used  in  manufactures,  ii.  1081. 

in  agriculture,  ii.  1085. 
in  mines,  ii.  1077. 
STERLING  COIN, 
what  is,  i.  94. 
STOCK, 

securities  in,  are  valuable  securities,  ii.  266. 

transfer,  &c.,  of,  forgery  relating  to,  ii.  858,  et  seq. — See  tit.  Forgert. 
STOLEN  GOODS.— See  tit.  Receivers. 

taking  reward  for  helping  a  person  to,  ii.  574. 
advertising  a  reward  for  the  return  of,  ii.  577. 
STORES, 

naval  or  military, 

larceny  and  embezzlement  of,  ii.  516. 

unlawfully  receiving  or  having  possession  of,  ii.  579,  et  seq, 
having  or  concealing  marked  timber,  ii.  580. 
defacing  King's  marks,  ii.  583. 
new  Act  as  to  naval  and  victualling  stores,  ii.  588. 
marks  of  stores,  ib. 
interpretation  of  terms,  ib. 
imitation  of  marks,  ii.  588. 
obliteration  of  marks,  ib. 
receiving,  &c.,  marked  stores,  ii.  589. 
knowledge  of  marks  when  presumed,  ih, 
criminal  possession,  what,  ib. 
admiralty  alone  to  prosecute,  ii.  590. 
onus  probandi  on  party  possessing  to  account  for  possession,  ib. 

but  the  presumption  may  be  rebutted  by  circumstances,  &c.,i6.*^'^f 
certificates  granted  irregularly,  ii,  592,  , 

prisoner  must  be  proved  to  have  been  in  the  possession  of  the  stores  W* 

known  that  they  were  marked,  ib.  et  seq. 
possession  by  an  agent,  ii.  596. 

a  distinction  taken  between  a  receiving  and  having  in  possession,  ii.  597. 
the  forfeiture  under  9  &  10  Will.  3,  accrues  by  conviction  on  an  indictment, ». 
counts  on  the  39  k  40  Geo.  3,  c.  89,  ss.  1^2,  may  be  joined,  ib, 
proof  of  negative  averment  of  prisoner  not  being  contractor,  ib, 
as  to  informer  being  a  witness,  ii.  598. 
who  to  be  con&Vdered  \\ifotm«r^  t6. 
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STORES— coniwtt^rf. 

punishment,  ii.  598. 
indictment,  ii.  599. 
conviction  of  an  attempt,  ib, 
STRANGLE, 

attempt  to,  973. 
SUBJECTION 

to  the  power  of  others,  when  an  excuse  for  committing  a  crime,  i.  32. 
SUBORNATION.— See  Pibjury. 
SUBPCENA, 

for  witness,  iii.  572. 
SUFFOCATE, 

attempt  to,  i.  973. 
SUING 

in  the  name  of  a  fictitious  plaintiff,  i.  267. 
SURETY  OF  THE  PEACE, 

arresting  one  to  compel  him  to  give,  i.  805,  note  (d), 
under  Accessories  Act,  i.  69. 
Coin  Act,  i.  104. 

Offences  against  Person  Act,  i.  900. 
Larceny  Act,  ii.  67. 
Forgery  Act,  ii.  849. 
Malicious  Injuries  Act,  ii.  1022. 
SURPLUSAGE, 

doctrine  of,  iii.  305. 

examples  of,  ib.  * 

SWINDLING, 

cases  of,  ii.  208,  et  seq, 

T. 

TACKLE, 

setting  fire  to,  with  intent  to  murder,  i.  973. 

cut  from  or  left  by  ships,  unlawfully  receiyiog,  ii.  601,  et  teq, 

used  about  mines,  damaging,  ii.  1078. 
TAILOR, 

larceny  by,  of  cloth  intrusted  to  him,  ii.  237. 
TELEGRAPHS, 

injuries  to,  i.  1057. 

obstructing  messages  by,  ib. 
attempts,  ib. 
TENANCY, 

fact  of,  may  be  proved  without  producing  lease,  but  not  the  terms  of  it,  iii.  245. 
TENANTS, 

chattels  and  fixtures  let  to,  larceny  of,  ii.  283,  519. 

injuring  houses  and  buildings,  ii.  1056. 

other  injuries  by,  ii.  1021,  note  (/). 
TENANTS  IN  COM  ION, 

larceny  by,  ii.  282. 
THAMES, 

receiving  cargo,  goods,  Ac,  stolen  on,  ii.  602,  603. 

prevention  of  thefts  on,  ii.  603. 
THREATS  AND  THREATENING  LETTERS, 

at  common  law,  iii.  177. — See  1.  198. 

bills  of  menace,  iii.  177. 

threatening  a  party  with  penalties  for  selling  medicine  without  a  stamp,  not  indict- 
able, ib. 

seetl9  if  the  threat  is  calculated  to  overcome  a  firm  and  prudent  man,  ib. 

offences  by  statutes,  iii.  178. 

letters  threatening  to  murder,  ib. 

to  burn  or  destroy  houses,  ships,  &c.,  iii.  179. 

demanding  money  with  menaces,  iii.  180. 

threatening  to  accuse  of  crimes,  ib. 

infamous  crime  defined,  ib. 

accusing,  &c.,  with  intent  to  extort,  iii.  181. 

immaterial  from  whom  the  threats  proceed,  ib. 

principals  and  accessories,  ib. 

cases  on  the  former  statutes,  iii.  182,  et  teq. 

what  was  a  demand,  ib. 

other  letters  evidence  to  explain  the  letter  in  question,  iii.  184. 

<iaestion  left  to  jury  whether  a  letter  contained  a  threat  to  mardet^  \\\.  V%^, 

letter  ought  by  necessary  construction  to  import  a  lYvt««A.  lo  \)>qlttl^\V\.  \%^. 
VOL.  in. — 46 
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THREATS  AND  THREATENING  LETTEBS—€ontmued. 

but  question  may  be  left  to  jury,  iii.  186. 

former  statute  only  applied  to  crimes  subject  to  infamous  poniBhrnent,  iii.  187. 

letter  stating  that  the  writer  had  overheard  persons  agree  to  injure  prosecator's 
property,  ib. 

if  letter  contain  an  application  for  money,  accompanied  by  a  threat  not  proceeding 
from  the  writer,  it  is  within  the  statute,  iii.  188. 

whether  the  threat  be  within  the  statute  depends  on  the  general  nature  of  the  cril 
threatened,  iii.  189. 

it  is  for  the  jury  to  decide  to  whom  the  letter  is  sent,  iii.  190. 

so  whether  it  contains  threats,  ib. 

letter  containing  a  threat  to  murder,  iii.  191. 

'threatening  to  support  a  charge  already  made,  iii.  192. 

threatening  to  burn  the  house  of  A.  in  the  occupation  of  B.,  i6. 

threatening  a  landlord  to  burn  his  house  is  within  the  new  Act,  ib. 

meaning  of  "  accuse"  and  '<  threatening  to  accuse,"  iii.  193. 

to  what  the  words  "  without  reasonable  and  probable  cause"  apply,  iii.  194. 

threatening  to  burn  standing  corn,  ib. 

letter  signed  with  initials,  iii.  195. 

a  charge  of  intent  to  extort  money  proved  by  intent  to  extort  bill  of  exchange,  ib. 

sending  a  letter  knowing  the  contents,  ib. 

•"ase  of  wife  writing  and  husband  delivering  letter,  iii.  195. 

sending  by  post  or  indirect  means,  iii.  196. 

letter  formerly  must  have  been  sent  to  the  person  threatened,  iii.  197. 

where  letter  directed  to  one  person  is  intended  to  reach  another,  t6. 

affixing  letter  to  a  gate,  ib. 

evidence  of  sending  and  uttering,  iii.'  198. 

the  indictment  must  set  out  the  letter,  ib. 

must  aver  from  whom  the  money  was   demanded,  and  wko  nas  threatened  to  be 
accused,  iii.  199. 

the  intent  must  be  correctly  stated,  ib. 

variance  as  to  crime  charged,  ib. 

express  demand  by  words  unnecessary,  ib. 

menaces  by  pretending  to  set  fire  to  a  rick,  iii.  200. 

threatening  to  accuse  a  clergyman  of  fornication,  ib. 

what  are  sufficient  menaces,  iii.  202,  et  teq. 

immaterial  whether  the  party  menaced  has  any  money  with  him,  iii.  204. 

evidence  of  an  accusation  of  an  infamous  crime,  ib. 

evidence  of  solicitation,  iii.  206. 

the  jury  are  to  decide  what  the  accusation  was  intended  to  be,  ib. 

so  whether  there  was  an  intent  to  extort,  iii.  207. 

guilt  or  innocence  of  presecutor  immaterial,  ib. 

evidence  of  the  meaning  of  the  letter,  iii.  208. 

an  expert  may  prove  that  a  letter  is  in  a  feigned  hand,  Iii.. 209. 

place  of  trial,  ib. 

post-office  marks,  ib. 

declarations  of  prisoner  admissible,  iii.  210. 

prior  and  subsequent  letters,  iii.  211. 
THRESHING-MACHINES, 

destroying,  &c.,  ii.  1085,  et  teq. 

when  taken  to  pieces,  ii.  1686. 
TIME, 

proof  of,  iii.  332. 

in  indictment  when  material  must  be  alleged,  ii.  326. 
TITLE, 

document  of,  to  goods,  ii.  266. 
to  land,  ii.  264. 
TITLES, 

pretended,  buying  and  selling,  i.  262. 
TOLL-HOUSE, 

injuring,  ii.  1074. 
TOWING-PATH, 

effect  of  an  Act  to  make  a  new  course  for  a  river  upon,  i.  484. 

public  have  no  right  to,  at  common  law,  i.  531. 
TRADE, 

offensive,  carrying  on,  when  a  nuisance,  i.  436. 

cheating  in,  ii.  708. 

setting  fire  to  building  used  in,  ii.  1029. 
TRADE  MARKS, 

statute  relating  to,  ii.  704,  et  teq. 

construction  of  terma,  \\.  104. 
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ilADE  lAARKS— continued, 

forging  trade  marks,  &c.,  ii.  704. 

appljini^  forged  trade  marks,  &c.,  ii.  705. 

alterations  of,  deemed  to  be  forgeries,  ii.  706. 

marking  articles  with  false  quantities,  ib. 

selling  articles  so  marked,  ib. 

description  in  indictments,  ii.  707. 

intent  to  defraud,  &c.,  need  not  be  stated,  Ac,  ib, 

abettors,  &c.,  ib. 

punishments,  ii.  708. 

warranty  where  trade  mark  is  used,  t6. 

where  number,  quantity,  &c.,  is  marked,  ib. 
iANSPORTATION, 

fixed  terms  of,  altered  by  9  A  10  Vict.  c.  24,  i.  3. 

penal  servitude  substituted  for,  i.  4. 

a  punishment  sanctioned  only  by  statutes,  i.  607. 

but  assisting  felons  sentenced  to  it  to  escape,  makes  the  party  an  accessory  at 

common  law,  i6. 
earliest  statutes  concerning,  ib.  note  (a). 

5  Geo.  4,  c.  84,  ib.  et  teq. 

s.  1,  all  persons  sentenced  or  ordered  for  transportation  to  be  placed  under  its 

provisions,  ib. 
8.  2,  offenders  adjudged  for  transportation  to  be  transported  under  its  provisions, 
i.  608. 

also  offenders  receiving  a  conditional  pardon,  ib, 
s.  3,  places  of  transportation,  how  appointed,  ib. 

contracts  for  transportation,  ib. 
s.  10,  places  of  confinement  in  England,  i.  609. 

s.  13,  employment  of  convicts  out  of  England  under  a  superintendent,  &c.,  i.  610. 
s.  15,  power  and  duties  of  the  superintendent,  ib. 
s.  17,  convicts  adjudged  to  transportation,  or  pardoned  conditionally  in  courts 

out  of  the  United  Kingdom,  i.  611. 
s.  22,  offenders  ordered  to  be  transported,  Ac,  and  being  afterwards  at  large 
without  lawful  cause,  i.  612. 
may  be  tried,  where,  ib. 

persons  rescuing,  or  attempting  to  rescue  them,  i.  612. — See  also  i.  601,  604; 
and  tit.  Escape,  Rescub. 
reward  on  conviction,  i.  612. 
s.  24,  evidence  of  conviction  and  sentence,  i.  613. 

escapes  and  attempts  to  escape,  of  convicts  sentenced  to  transportation  and  con- 
fined in  the  Parkhurst,  Pentonville,  and  Millbank  Penitentiary,  ib.  et  teq. 
persons  rescuing  them,  or  aiding  or  permitting  their  escape,  ib. 
trial  for  such  offences,  ib. 

evidence  of  order  of  commitment,  ib, 
all  enactments  as  to  transportation  applied  to  penal  servitude,  i.  615,  et  teq. 
persons  returning  from  transportation  after  sentence  by  a  court-martial,  i.  618. 
remission  of  term  of  transportation,  i.  619. 

6  Geo.  4,  c.  69,  ib. 

offences  of  transports  sent  to  labor  in  the  colonies,  ib, 
points  decided  on  former  statutes,  ib.  et  teq. 

indictment  and  certificate  of  former  conviction,  ib, 
evidence  of  the  day  of  the  prisoner's  discharge,  i.  621. 
evidence  of  a  sign  manual,  ib, 

as  to  the  offender  being  referred  to  his  original  sentence  of  transportation,  i.  622. 
poverty  and  ill-health  a  lawful  excuse  for  not  having  quitted  the  kingdom,  i.  623. 
TREASON.— See  tit.  Petit  Treason. 
TREASURE  TROVE, 

recent  case  as  to,  ii.  296. 
ownership  of,  how  laid,  ib. 
TREES, 

stealing,  in  any  park,  &c.,  ii.  257. 

elsewhere,  ii.  258. 
injuring  and  destroying  in  any  park,  &c.,  ii.  1065. 
elsewhere,  ib. 
TRESPASS, 

not  indictable,  i.  91. 
conspiracy  to  commit,  iii.  131. 
TRIAL. — See  Indictment. 

postponement  of,  where  a  child  is  incapable  of  ginng,  evidence,  iii.  613. 

not  to  instruct  an  adult,  iii.  617. 

plea  of  not  guilty  puts  prisoner  on,  7  &  8  Geo.  4,  c.  28,8.  1.  App.  Stat.  iii. 
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V  to  be  iaid,  ii.  30J. 


r. 


UNDER-SHERIFF, 

rxloitioQ  bv,  indictalile,  i.  209. 
UNDKUTAKlSCi  FOR  THE  PAYMEMT  OF  MOXEY, 

forgery  of,  ii.  'J41. 

a  conditional  unilertnking  sufficient,  ii.  1001. 

Iiy  A.  tliat  I),  shall  pay,  ii.  1002. 

n-icliout  considerntioQ  since  tbe  19  k  30  Vict.  c.  ST,  ii.  1003. 
UNtlERWUOD, 


ing.  11.  ' 


r,  258. 


ind  destroying,  ii.  lOGu. 
UNDERWRITER, 

scttini;  lire  to  a  ship  tritb  intent  to  defraud,  ii.  1089. 
UNIVERSITY, 

Belling  lire  lo  buildings  belonging  to,  ii.  1029. 
UNKNOWN  PERSON, 


i 


g  after  being  commftDti 


itulQB  CDDcerning,  i.  3S9,  el  iiq. 
1  Geo.  I,  St.  2,  c.  5, 

peace,  kc,  bj  proclamati 
form  of  proclamation,  lo. 
39  Geo.  3,  c.  79,  i.  392. 

certain  societies  (United  Englishmen,  kc),  suppressed,  A. 
societies  taking  unlawful  oaibs,  &<:.,  i/t. 
corresponding  societies,  ii,  393. 
60  Geo.  3  tc  1  Geo.  4,  c.  1,  i.  39fl. 

meetings  for  the  purpose  of  military  exercise,  ib. 
6J  Geo.  3,  c.  19,1 
60  Geo.  3,  &        [  i.  395,  tl  leq. 
1  Geo.  4,  c.  G,    J 

enactments  us  to  meetings  on  pretence  of  deliberating,  tc, 

ances  (expired),  i.  39C. 
enactuienis  (perpelual)  of,  5T  Geo.  3,  c.  19,  ih.  et  icq. 
meetinijs  near  Westminsler  Hall,  ib. 

s  taking  unlawful  oaihs,  &c.,  Spenceans,  kc,  ib, 
a  electing  committees,  delegates,  Ac,  i.  397. 
Act  not  to  extend  lo  freemasons  or  otbers,  ib. 
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UNLAWFULLY  AND  MALICIOUSLY, 

where  necessarj  to  be  used,  ii.  1046,  1066. 
UNWHOLESOME  FOOD, 

indictment  for  selling,  i.  169. 
UTTERING, 

forged  instruments,  ii.  824,  et  teq. 

V. 

VAGRANT  ACT, 

5  Geo.  4,  apprehension,  &c.,  of  persons  under,  &c.,  i.  816,  note  (k). 
VALUABLE  SECURITY, 

definition  of,  ii.  266. 

stealing,  obliterating,  &c.,  t6. 

bj  force  or  threats  causing  to  be  executed,  ii.  100. 

by  fraud  causing  to  be  executed,  ii.  618. 
VALUE, 

proof  of,  ii.  344. 

need  not  be  alleged  unless  it  be  material,  ii.  326. 
VEGETABLES, 

stealing,  ia  conservatory,  &c.,  ii.  259. 
elsewhere,  ii.  260. 

destroying,  ii.  1068. 
VENUE, 

unnecessary  in  indictment  unless  the  offence  be  local,  ii.  323. 
VESSEL, 

stealing  from,  in  port,  Ac,  ii.  379. 

shipwrecked  or  in  distress,  ib. 

master  or  owner  stealing  goods  delivered  to  him  to  carry,  ii.  381, 

meaning  of  the  word  "goods,"  ii.  380. 

"  vessel,"  ii.  1092. 

setting  fire  to,  ii.  1089,  et  teq. 
VOIRE  DIRE, 

examination  on,  iii.  243,  635. 
VOTER, 

personating,  ii.  1014,  et  teq. 

W. 

WAGER.— See  Gaming. 
WAR, 

the  court  will  take  judicial  notice  of,  iii.  169. 

articles  of,  proof  and  effect  of,  iii.  336. 
WAREHOUSE, 

breaking  into  and  committing  a  felony  in,  ii.  94. 
with  intent,  &c.,  ii.  96. 

setting  fire  to,  ii.  1029. 
WAREHOUSED  GOODS, 

embezzling,  &c.,  ii.  484. 
WARFS, 

of  linen,  kc,  stealing,  in  process  of  manufacture,  iL  517. 

destroying,  &c.,  ii.   1081,  et  teq. 
WARRANT, 

where  it  may  be  executed,  i.  824. 

must  be  executed  by  the  person  named  in  it,  or  by  some  one  in  his  presence,  i.  825. 

as  to  the  time  it  continues  in  force,  i.  827. 

fafsity  of  the  charge  no  answer,  i.  828. 

requisites  of  a  warrant,  i.  829. 

party  to  be  apprehended  must  be  properly  described,  i.  830. 

blank,  illegal,  i.  832,  ef  teq. 

for  payment  of  money,  stealing  or  obliterating,  ii.  266. 
forging,  ii.  941,  973,  et  teq. 

India,  forging,  ii.  875. 

dock,  stealing,  ii.  266. 
WARREN, 

taking  hares  or  rabbits  in,  ii.  374. 
WATCHMAN, 

power  of,  to  arrest,  Ac,  i.  809,  note  (o). 
WATERMAN, 

receiving  an  undue  number  of  persons  in  his  boat,  i.  880. 
WAY.— See  tit.  Highway. 
WEAPON, 

offensive,  what  shall  be  deemed,  i.  179,  et  uq,^  652. 
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WEIGHTS  AND  MEASURES, 

cheats  by  false,  ii.  609. 
WEIRS, 

in  riyers,  when  nuisances,  &c.,  i.  533. 
WHARF, 

stealing  goods  from,  ii.  379. 
WHIPPING, 

under  Oflfences  against  Person  Act,  i.  900. 
Larcenj  Act,  ii.  67. 
Malicious  Injuries  Act,  ii.  1022. 
WIFE. — See  tit.  Feme.  Govebt. 
WILL, 

defect  of,  i.  6. — See  tit.  Gapabilitt. 
stealing,  obliterating,  &c.,  ii.  262. 
forging,  ii.  940. 
will  of  a  living  person,  ii.  749. 

of  a  non-existing  person,  ii.  750. 
in  a  wfong  Ghristian  name,  ii.  755. 
attested  by  only  two  witnesses,  ii.  764. 
demanding  money  on  a  forged  will,  ii.  1010. 

on  probate  or  letters  of  administration,  knowing  the  will  to  have  been  forg 

Ac,  ib. 
probate,  how  far  conclusiye,  iii.  342. 
WITCHCRAFT, 

cheats  by,  ii.  703. 
WITNESS, 

dissuading  from  giving^  evidence,  i.  265. 

the  true  wife  not  a  witness  in  bigamy,  i.  319. 

surveyor  of  highways  and  inhabitants  of  parish,  when  competent,  i.  621. 

prosecutor  a  witness  for  the  prosecution  on  indictments  for  nuisance  to   highway 

522. 
inhabitants  of  counties  in  prosecutions  for  not  repairing  bridges,  i.  5€6. 
party  ravished  in  rape,  i.  922. 

child  admissible  on  indictment  for  carnal  knowledge,  i.  931. 
woman  forcibly  taken  away  and  married,  witness  against  offender,  i.  949. 
what  witnesses  are  competent,  iii.  612,  et  teq, 

what  is  meant  by  competency,  t6. 
causes  of  incompetency,  t6. 
want  of  understanding,  ib, 
idiots,  ib. 

deaf  and  dumb,  ib, 
lunatics,  iii.  613. 
ft  children,  ib, 
postponing  trial  to  instruct,- 16. 
defect  of  religious  belief,  iii.  614. 
method  of  administering  the  oath,  ib. 
judicial  oaths  governed  by  the  law  of  nations,  iii.  616. 
all  bound  by  the  oath  taken,  iii.  617. 
proper  mode  of  examination  as  to  opinions,  ib, 
trial  cannot  be  postponed  till  an  adult  has  been  instructed,  ib. 
Quakers  and  Moravians,  ib. 
Separatists,  iii.  618. 
others  declining  to  be  sworn,  iii.  619. 
excommunicated  persons,  ib. 
infamy,  iii.  620. 

what  offences  formerly  created  incompetency,  ib, 
incompetency  from  infamy  now  removed,  iii.  621. 
accomplice,  iii.  596,  et  seq. 

evidence  against  a  prisoner,  ib, 
indicted  separately,  ib. 
promise  of  pardon  or  reward,  ib, 
ancient  practice  of  approvement  and  present  mode  of  Admittiiig  eriden 

of,  ib.  et.  seq. 
principal  felon  a  witness,  iii.  599. 

evidence  of  accomplice  alone  sufficient  in  point  of  laWi  UL 
what  confirmation  usually  required,  Iii.  600|  ei  Mf. 
evidence  for  prisoner,  iii.  611. 
incompetency  from  interest,  iii.  621,  et  teq, 

what  interest  formerly  disqualified  and  what  not,  ib. 

now  removed,  iii.  622,  et  teq. 

questions  as  to  competency  of  prisoners  joistly  iadiotoflf  ill.  4M. 
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WITNESS— c<m/t>iM«J. 

prisoner  pleading  guilty,  iii.  625. 

prisoner  competent  before  sentence,  iii.  626. 

can  a  prisoner  being  tried  with  another  be  a  witness  for  the  other,  i6. 

where  prisoner  has  been  sentenced,  iii.  627. 

prisoner  acquitted,  iii.  628. 

husband  and  wife,  iii.  623,  628,  et  teq. 

not  competent  for  or  against  each  other  even  by  consent,  iii.  628,  ei  teq. 

in  collateral  cases,  iii.  630,  631. 

they  may  be  called  to  contradict  each  other,  iii.  632. 

their  declarations,  ib, 

exceptions,  t^. 

abduction,  ib, 

indictment  for  personal  violence,  iii.  633. 

not  competent  in  cases  where  there  is  no  personftl  injary,  ib. 
high  treason,  iii.  634. 
a  woman  living  as  wife,  ib. 

a  wife  competent  against ^  is  so  for  her  husband,  ih. 
objections  to  competency,  when  to  be  taken,  iii.  635. 
how  to  be  supported  and  repelled,  ib. 
the  whole  evidence  on  both  sides  should  be^  heard  when  the  objection  is 

taken,  ib. 
examination  on  the  voire  dire^  iii.  637. 
judge  or  juror  competent,  iii.  638. 
of  privileged  communications,  and  other  matters  which  a  witness  may  not  disclose, 

iii.  502,  et  teg. — See  tit.  Privilboio  Oommumioations. 
ezaminations  o/,  iii.  522,  et  »eq. 
examination  in  chief,  ib. 

leading  questions,  ib.  et  teg. 

leading  an  adverse  or  unwilling  witness,  iii.  623. 
cro8s-ex4tminatwn,  tii.  524. 
leading  questions,  ib. 
what  may  be  asked  upon,  iii.  525. 
obligation  of  witness  to  answer,  t^. 
assumption  not  allowable  upon,  ib. 
as  to  written  instruments,  iii.  526. 
of  witness  called  by  one  of  several  defendants,  ib. 
who  may  be  cross-examined,  iii.  527. 

witnesses  whose  names  are  on  the  back  of  the  indictment  need  not  be  called 
in  order  to  give  an  opportunity  for  cross-exmination,  iii.  528. 
witness  of  one  padrty  afterwards  called  by  another,  iii.  529. 
re-examination^  iii.  530. 

of  witness  called  by  direction  of  the  judge,  iii.  529. 
evidence  in  reply  confined  to  the  contradiction  of  the  evidence  of  the  defence, 

iii.  530. 
examination  as  to  written  documents,  iii.  532. 
written  instrument  used  to  refresh  the  memory,  ih, 
general  rule  as  to,  iii.  533. 
adverse  party  may  look  at  it,  iii.  535. 

writing  made  for  the  purpose  of  the  case  cannot  be  nsed,  ib. 
examination  as  to  opinion,  iii.  536,  et  teq. 
questions  of  skill  and  judgment,  ib. 
opinions  of  medical  men,  iii.  537. 
as  to  the  law  of  another  country,  iii.  538. 
separate  examination,  t^. 

counsel  may  not  cross-examine,  if  defendant  addresses  the  jury,  iii.  539. 
the  judge  may  examine  witnesses  after  case  closed  and  objection  taken,  iii.  539. 
how  the  credit  of  witnettrs  may  be  impeached^  ib. 

by  cross-examination  of  the  witness  as  to  his  own  conduct,  ib. 

he  is  not  obliged  to  answer  questions  tending  to  criminate  him,  ib.  et  teq, 
whether  he  is  bound  to  answer  questions  tending  to  degrade  him,  iii.  541, 
et  teg. 

such  questions  may  at  all  events  be  asked,  iii.  545. 
witness  may  now  be  asked  whether  he  has  not  been  convicted,  iii.  544. 
if  witness  declines  to  answer,  it  can  have  no  effect  on  the  jury,  iii.  545. 
his  answer  conclusive,  ib. 

it  is  the  privilege  of  the  witness  only  to  decline  to  answer,  iii.  546. 
witness  entitled  to  protection  whenever  he  claims  it,  i6. 
rule  that  best  evidence  must  be  given  not  applicable,  ib. 
by  proof  of  contradictory  statements,  iii.  548. 

a  foundation  must  be  laid  on  cross-ezaminatVoii)  ib.  et  «t^. 
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WOUA^— continued. 

indictment,  i.  948. 

evidence  of  the  woman  carried  away,  i.  949. 
taking  awaj  a  maid  under  sixteen  from  iier  father  or  guardian,  i.  950. 
construction  of  4  &  5  Ph.  k  M.,  ib, 
cases  on  former  Acts,  i.  951,  et  seq. 
clandestine  marriages,  i.  959. 
assault  bj  taking  indecent  liberties,  i.  1022. 
WOOD, 

setting  fire  to,  ii.  1063. 
stack  of,  setting  fire  to,  t6. 
WOODS  AND  FORESTS, 

forgery  of  handwriting  of  the  commissioners  of,  ii.  937. 
WOOLLEN  GOODS, 

destroying,  in  course  of  manufacture,  ii.  1081. 
stealing,  in  course  of  manufacture,  ii.  517. 
WORDS, 

of  indictable  slander,  i.  321,  et  seq. 
slanderous  words,  i.  321. 

speeches  of  members  of  Parliament  privileged,  i.  326. 
blasphemies  and  profane  scoffing,  i.  332. 
performance  of  an  obscene  play,  i.  335,  note  (it), 
seditious  words,  i.  336. 
publishing  false  news  or  tales,  i.  336. 
contemptuous,  to  the  judges  of  the  svperior  courts,  i.  341. 
spoken  of  or  to  inferior  magistrates,  i.  342. 
spoken  of  or  to  a  private  individual,  not  indictable,  i.  343. 
will  not  make  an  affray,  i.  407. 
WORKHOUSE, 

embezzlement  in,  by  paupers,  ii.  484. 
WORKMEN, 

combinations  of,  iiL  133,  et  seq. 
WORKS, 

on  rivers,  canals,  &c.,  damaging,  ^c,  ii.  1071. 
of  art,  in  museums,  &c.,  damaging,  ^c,  ii.  1096. 
WOUNDING,  i.  972,  et  seq. 
WRECK. — See  tit.  Shipwrecked  Vessel. 
impeding  person  saving  his  life,  i.  974. 
stealing  from,  ii.  379,  60L 
taking  into  a  foreign  port,  ii.  381,  601. 
receiving  stolen  wreck,  ii.  542. 
destroying,  ii.  1091. 
WRITINGS, 

-  larceny  of,  ii.  260,  et  teq. 
proof  of,  iii.  356. 
WRITTEN  SECURITIES, 
larceny  of,  ii.  266. 
description  of,  ii.  317,  et  seq. 

by  any  name  or  designation  by  which   they  are  known  or  by  their  purport,  ii. 
321. 


TOL.  III. — 47 


1 


